


TREATIES AND EXECUTIVE AGREEMENTS 





HEARINGS 


SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 


EIGHTY-THIRD CONGRESS 
FIRST SESSION 
- 
S. J. Res. 1 


pr oRe AN AMENDMENT TO THE CONSTITUTION OF 
THB UNIEED STATES RELATIVE TO THE MAKING 
= on-TRMATINS AND EXBOUTIVE AGREEMENTS 


5 ms = aki 
one <4 mr S. J. Res. 43 
PROPOSING EN AMENDMENT TO THE CONSTITUTION OF 


THE UNITED STATES, RELATING TO THE LEGAL 
EFFECT OF CERTAIN TREATIES 





FEBRUARY 48, 19, 25, MARCH 4, 10, 16, 27, 31, 
APRIL 6, 7, 8, 9, 10, AND Ii, 1958 


‘Printed fot the use of the Committee on the Judiciary 


° 


olen eS hiaaille 











TREATIES AND EXECUTIVE AGREEMENTS 


HEARINGS 


SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 
EIGHTY-THIRD CONGRESS 
FIRST SESSION 


ON 


S. J. Res. 1 


PROPOSING AN AMENDMENT TO THE CONSTITUTION OF 
THE UNITED STATES RELATIVE TO THE MAKING 
OF TREATIES AND EXECUTIVE AGREEMENTS 
AND 


S. J. Res. 43 


PROPOSING AN AMENDMENT TO THE CONSTITUTION OF 
THE UNITED STATES, RELATING TO THE LEGAL 
EFFECT OF CERTAIN TREATIES 


FEBRUARY 18, 19, 25, MARCH 4, 10, 16, 27, 31, 
APRIL 6, 7, 8, 9, 10, AND 11, 1953 


Printed for the use of the Committee on the Judiciary 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICB 
WASHINGTON : 1953 








% 
My 


Scand MS 


seen 


COMMITTEE ON THE JUDICIARY ; 
WILLIAM LANGER, North Dakota, Chairman 

ALEXANDER WILEY, Wisconsin PAT McCARRAN, Nevada i 
WILLIAM E. JENNER, Indiana HARLEY M. KILGORBE, West Virginia 4 
ARTHUR V. WATKINS, Utah JAMES O. EASTLAND, Mississippi : 
ROBERT C. HENDRICKSON, New Jersey ESTES KEFAUVER, Tennessee Ki 
EVERETT McKINLEY DIRKSEN, Illinois WILLIS SMITH, North Carolina & 
HERMAN WELKER, Idaho OLIN D. JOHNSTON, South Carolina 
JOHN MARSHALL BUTLER, Maryland THOMAS C, HENNINGS, JR&., Missouri 


SUBCOMMITTEE ON CONSTITUTIONAL AMENDMENTS 


WILLIAM LANGER, North Dakota, Chairman 
EVERETT McKINLEY DIRKSEN, Illinois HARLEY M. KILGORE, West Virginia 
JOHN MARSHALL BUTLER, Maryland ESTES KEFAUVER, Tennessee 
Wayne H. Smiruey, Subcommittee Counsel 
Il 


; 








7 


CONTENTS 


Statement of 
Backus, Dana Converse, Association of the Bar of the City of New 
York 190 
Bernstein, Bernard, B’nai B’rith 


Berg, Mrs Louella Miller, legislative assoc late, Ame rican Association 

of University Women 602 
toss, Charles F., Jr., executive-secretary, Board of World Peace, 

Methodist Church 378 
Bricker, Hon. John W., a United States Senator from Ohio 2 
Brownell, Hon. Herbert, Jr., Attorney General of the United States 901 
Delaney, George P., international representative, American Federation 

of Labor ‘ 1082 
Deutsch, Eberhard P., member, committee on peace and law, American 

Bar Association 115 
Downer, Adin M., assistant legislative representative, Veterans of 

Foreign Wars of the United States 289 
Dulles, Hon. John Foster, Secretary of State of the United States 823 
Dumbauld, Edward, attorney, Uniontown, Pa 364 
Dunn, Stephen F., General Counsel, Department of Commerce 1035, 1077 
Edelman, Albert I., member, board of directors, American Association 

for the United Nations 650 
Kichelberger, Clark, executive director, American Association for 

Advancement of the United Nations a) 
Faupl, Rudolph, international representative, International Associa- 

tion of Machinists, AFL 779 
Fenner, Mrs. Merwyn, Afton, N. Y 176 
Finch, George A., Sr., member, committee on peace and law, American 

Bar Association _. 1104 
Griswold, Mrs. Enid H., vice-president, the National Economie 

Council, Ine pach line 174 
Hatch, Vermont, member, committee on peace and law, American 

Bar Association - - bane 83 
Hawes, L. Roy, secretary, executive committee of the National 

Grange is 527 
Holman, Frank E., past president, American Bar Association 129, 1216 
Howard, Mrs. Ernest W., legislative chairman, the Wheel of Progress 19 
Kennedy, Miles D., director, national legislative commission, the 

American Legion, Washington, D. C : 285 
Kent, Roger, General Counsel, Department of Defense ii 951 
Lashley, Jacob, past president, American Bar Association 629 
Leetch, Mrs. William D., national defense chairman, National Society 

of New England Women. - - - ; ; 17 
Lucas, Mrs. James C., executive secretary, National Society, 

Daughters of the American Revolution 171 
Maas, Maj. Gen. Melvin, USMC (retired), Military Order of the 

World Wars_ -_--_- 32 ; : 947 
Manion, Clarence, former dean of College of Law, University of 

Notre Dame____- , Pers = Poa 572 809 
Maslow, Will, general counsel, American Jewish Congress- 305 
McGrath, W. L. representing Chamber of Commerce of the United 

States._...____ bias ‘ ubi2 335 530 
McKee, Frederick C., committee on national affairs of New York 

is sol trie yaar ; Vacate « Uk 591 
Mitchell, James G., member, Association of the Bar of the City of 

New York____- ba iu Lehi a Sede NS 368 

Tit 








IV 





CONTENTS 


Strackbein, O. R., chairman, National Labor- Management. Council 
on Foreign Trade Policy_---- 


Statement of—Continued Page 
Nash, Hon. Frank C., Assistant Secretary for Defense, Department 
of Defense - — . ste 951 
Ober, Frank B., member, committee on peace and law, American Bar 
Assoc iation _ - ee : é 167 
Oliver, Covey T., professor of international law, University of 
California 683 
Parker, Hon. John J., judge, Un ited States Cireuit Court of Appeals 
Fourth Circuit 708 
Pearson, Theodore, chairman, committee on Federal legislation, Asso- 
ciation of the Bar of the Citv of New York 213 
Perlman, Philip B., former tite itor General of the United States 399 
Phillips, Hon. Orie L., chief ige, United States Court of Appeals 
Tenth Circuit . 984, 1022 
Rhyne, Charles §., representing Chamber of Commerce of the United 
States i “ 571 
Rix, a past ab wee nt, American Bar Association_--~_---- . 75, 1024 
Sanders, T., legislative counsel, National Grange + 625 
Schein, Ernest, eae committee on international law, District of 
Columbia Bar Association : . rr é 24 
Schweppe, Alfred J., chairman, committee on peace and law, Ameri- 
can Bar Association ‘ nau B33, 218651228 
Scott, Rev. De Loss M., pastor, National Tabernacle of Washington, 
bD. ¢ . ahs 257 
Stassen, Hon. Harold E., Director, Mutual Security Agency . 1054 
Tuttle, Elbert P., General Counsel, Department of the Treasury 999 
Tweed, Harrison, attorney, New York City we ee wad 615 
Wait, James, manager, Washington office, Christian Science Com- 
mittee on Publication ‘ : iia ae tear ead ibe 291 
Whatley, David, attorney, Washington, D. C__- ee a ae 1175 
Williams, George W., attorney, Baltimore, Md___________________- 789 
Wright, Quincy, international law faculty, University of Chic ago ii 676 
Statements submitted by 
@> Air Transport Association of America__-...........-....------.-- 736 
Americans for Democratic Action..4 .<.. ckscuwenccds co wbswiccc outs 526 
Satin. W... ue NUE. 8 oc cca ck tates. cb abs 1199 
Conference of State Manufacturers Association._....._..._..--__-- 734 
Coon, Hon. Sam, Member of the House of Representatives, Second 
DyeREOG, SPU.  oneccowenkeenacuspacddnn cade cee kses 1195 
Curtis, Merritt B., national | sec cretary, National Sojourners, Ine__- 283 
Daniel, Hon. Price, a United States Senator from the State of Texas_- 252 
Delaney, George P., international representative, American Federation 
of Labor ae ee ee ee eee ee 360 
Durkin, Hon. Martin P., Secret: ary - of Labor of the United States_._.. 1097 
Ferman, Irving, director, Washington, D. C., office, American Civil 
Liberties tii 2® c00) oc eaadah «cee eet we AB 281 
Kyle, John M. DeWitt, III, pres sident, National Defense League of 
DUNE tia, ayice ied il. dete i. Se bh Pde Ce 703 
Lawyers C ommittee of the United World Fede reliete;: Ene. 2ci3suis. 735 
Lull, Dr. George F., secretary and general manager, American Medical 
Assoalion .addétsucenstindtsieidtbnn JRE Joes oN de 16 
Lynn, John C., legislative director, American Farm Bureau Federation_ 279 
McDonough, Gordon L., Member of the House of Representatives, 
15th District, California. __........_ -- sktcieneakut 1106 
Murphy, Ray, former national commande r, American Legion. ___-- 286 
National Association of Manufacturers._.._..........____-_-___-- 596 
O'Neill, C. William, attorney general of the State of Ohio, in behalf 
of the National Association of Attorneys General._........._.__- 695 
Potofsky, Jacob S., Congress of Industrial Organizations. _________. 595 
Redmond, Paul A., president, Southern States Industrial Council... 705 
Roche, Prof. John P., Friends Committee on National Legislation__- 742 
Schwartzberg, Hugh, national chairman, Collegiate Council for the 
Deited NetieeGeJc a. lLancicu. 2a. ced eee «2 cubebesl. vee 740 
Singer, Max, Students for Democratic Action. .........._-_--.-. 743 
Steuben Society of America, National Council_..._..._....___-__-.. 740 








CONTENTS 


Statements submitted by—Continued 
Swingle, William 8., president, National Foreign Trade Council, Inc- 
The Catholic Association for International Peace__.._...._..-___-_- 
Women’s International League for Peace and Freedom 
Young Women’s Christian Association, National Board 

hibits: 
Copy of Senate Joint Resolution 1, 88d Congress 
Letter of Hon. Thruston B. Morton, Assistant Secretary of State 
Miscellaneous telegrams and letters . : 
Excerpts from September 1, 1952, report of the committee on peace 
and law to the house of delegates of the American Bar Association 
Exeerpts from February 1, 1953, report of the committee on peace 
and law to the house of delegates of the American Bar Association 
Letter of John J. Gunther, legislative representative, Americans for 
Democratic Action, dated February 16, 1903 

Editorial from the Journal of the Judicature Society by Mr. Carl B. 
Rix 

Memorandum of committee on peace and law, American Bar Associa- 
tion, in reply to Mr. Perlman 

Article by Mr. Eberhard P. Deutsch appearing in the September 1952 
issue of the American Bar Association Journal 

Kditorial appearing in the New Orleans Times-Picayune, January i2 
1953 

Biographical sketch of Frank EF. Holman nee 

List of organizations and associations supporting constitutional 
a on treaties and executive agreements_ _- : 

Article by Mr. Neal Stanford appearing in the January 26, 1953, issue 
of the Christian Science Monitor 

Report of committee on Federal legisle ation and committee on inter- 
national law of the Association of the Bar of the City of New York 
on Senate Joint Resolution 130, 82d Congress 

Address of Rev. Claude Bunzel at Ninth Annual State Convention, 
American Council of Christian Churches of California, November 6, 
1952 

Telegram of og Clarence Manion to Senator Everett Dirksen, dated 
February 18, 1953 : 

Article appearing in the Christian Science Monitor, September 26, 
1952 ; oe : 

Memorandum of the Department of State entitled ““The Nature and 
Purpose of the WHO International Sanitary Regulations” 

Critique of statement of Department of State on activities of WHO 
from the Boston office, Christian Science Monitor 

Memorandum of Mr. Will Maslow on the question “Is the President 
Bound by the First Amendment? = 

Reprint from State Department Bulletin dated July 7: 1952, entitled 

“Progress Toward Completion of Human Rights Covenants” - - - -- 

Telegram of Mr. Clarence Manion, dated February 24, 1953, addressed 
to Senator William Langer. 

Dissent of Chief Justice Vinson in the Steel Seizure case___- 

Report of the section of international and comparative law of the 
American Bar Association 

Government brief submitted in the Steel Seizure case 

Statement of Mr. Philip B. Perlman submitted on Senate Joint Reso- 
lution 130, 82d Congress_ _- . 

List of members of house of de legates of the American Bar Association 
as of January 12, 1953 ds 

Remarks of Benjamin V. Cohen to informal group of Senators, 
February 9, 1953 

ILO Conventions 87 and 98__- = ; Lets ea 

Report of Robert L. Hogg to the American Life Convention on the 
1ne 10,0-Conferenies. — 2 33 ses. S ek J oe ae 

Membership list of the special committee to study the effects of the 
treaty process on domestic laws of the United States Chamber of 
eee FE Bilbo Suoo Miuetny Fo Bois BY Barred! 

Copy of the U niversal C ‘opy right Convention 

Biographical data on Charles 8. Rhyne_-_--- 

Editorial appearing in the New York Herald Tribune, ‘February 21, 
1953 


276 
294 


299 


103 
431 


484 
514 


521 


557 
566 
573 
576 
590 


593 











CONTENTS 


Exhibits—Continued 


Report of the committee on amendments to the Federal Constitution 
of the New York State Bar oi dade tials ieee ale bh AAS bok acl 
Resolution adopted by the ¢ Yonfernce on United States Responsibility 
ON lg EEE REED Ie CET eS 

Motion of the American Association for the United Nations for leave 
to file brief as Amicus curiae osm abiotic pietd sina Danger ecke aah ned 

Editorial from the March 2, 1953, issue of the Christian Science 
Monitor sikciioninahe ecco ate 

Letter of Will Clayton addressed to Hon. Estes Kefauver, dated 
March 21, 1953 bi i eh animes tale 

Articles of Senator John Bricker and Mr. Bernard Fensterwold, Jr., 
which appeared in the December 1952 issue of the Federal Bar 
I canines tattiatea in atest lagna kek a sas sigh A Sol Mec ava hk 

Letter of Mr. Charles P. McCormick addressed to Senator ‘Langer - 

Supplementary statement of the Department of State on Senate Joint 

tesolution 1 and Senate Joint Resolution 43 

Historical background of the treaty clauses of the C onstitution (sub- 
misted by Srenercesent Of GtAGe) . . WW 5 on tin ccei wen waned mais 

Memorandum of Department of State on treaty ‘provisions prevailing 
over inconsistent State laws 

Memorandum of Department of State on survey of foreign treaty 
procedures sea 

Memorandum of Department of State on making of international 
agreements other than treaties_ - . . rt 

Address of Mr. John Foster Dulles before the regional meeting of the 
American Bar Association, Louisville, Ky, April 11, 1952-- 

Memorandum prepared by Department of the Treasury on effects of 
proposed amendments on Federal control of narcotie drug traffic - 

Memorandum prepared by Department of the Treasury on use of 

*xecutive agreements in the field of international finance 

Memorandum prepared by Department of the Treasury on treties and 

‘xecutive agreements affecting Coast Guard operations-__- - - 

Memorandum prepared by Department of the Treasury on effect of 
treaty amendments on tax treaties. . —- 5 Ls a . 

Memorandum submitted by representative of the American Federa- 
tion of Labor on the ILO as a World Parliament. - -_- olin 

Memorandum submitted by Mr. Finch on modern constitutional 
provis ions eonce ane, the treatymaking powe Le avian: 

Article by Mr. George Fineh appearing in the American Bar Asso- 
ciation Journal e mititied ‘The Treaty-Clause Amendment—the 
Case for the Association”’ 

Article by Judge John J. Parker appearing in the August 1952 issue 
of the American Bar Association Journal on an International 
Criminal Court 

Article by Mr. George A. Finch appearing in the August 1952 issue 
of the American Bar Association Journal entitled ‘‘An Interna- 
tional Criminal Court: The Case Against Its Adoption”’ 

Statement on War by Executive Order, by Senator Arthur V. W ‘atkins 

Newspaper article from the Chicago Tribune by William Moore 
entitled ““NATO Pacts Cut Into United States Rights, Backers 
Admit” , * awe me 

Editorial appearing in the April 7, 1953, issue of the New Orleans 
Times-Picayune bea : aren 

Editorial appearing in the April 7, 1953, issue of the New Orleans 
States — ; 

Statement by the LaJolla, Calif., Unit of Pro-America. - ~~ __- 

Letter addressed to Senator John Butler of Maryland by Mr. Elbert 
P. Tuttle, General Counsel, Department of the Treasury - - 

Memorandum by Dr. Salo Engel of the University of Tennessee on 
Senate Joint Resolution 1 eas 

Resolution adopted by the National Cotton Compress and Cotton 
Warehouse Association ju nape 

Compilation of names of persons communicating with subcommittee 
on Senate Joint Resolutions 1 and 43 and position thereon__-.-.-~. 

Letter addressed to Senator William Langer from Mr. Joseph D. 
Stecher, secretary, American Bar Association on report submitted to 
house of delegates as report of section on international and com- 
parative law 


Page 


618 
656 
659 


767 


786 
830 


840 


1019 


1021 


1096 


1113 


1133 


1151 


— 


~191 
_ 


1188 
1189 


1190 
1201 


1201 
1202 
1201 


1205 


1215 


ae 








TREATIES AND EXECUTIVE AGREEMENTS 





WEDNESDAY, FEBRUARY 18, 1953 


Unrtep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10 a. m. in room 424, 
Senate Office Building, Hon. William Langer, chairman of the com- 
mittee, presiding. 

Present: Senators Langer, Dirksen, and Butler of Maryland. 

Also present: Senators Watkins, Hendrickson, Bricker, Johnston, 
and Smith of North Carolina. 

Wayne H. Smithey, subcommittee counsel; and Charles Webb, 
assistant to Senator Bricker. 

The Cuarrman. The meeting will come to order. 

This is the time set for taking up the Joint Resolution No. 1 pro- 
posing an amendment to the Constitution of the United States relative 
to the making of treaties and executive agreements. 

I will ask that there be placed in the record at this point a copy 
of Senate Joint Resolution 1. 

(The resolution follows:) 


{S. J. Res. 1, 83d Cong., Ist sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relative to the making of treaties and executive agreements 


Resolwed by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
States: 

“ARTICLE — 


“Smortion 1. A provision of a treaty which denies or abridges any right enu- 
merated in this Constitution shall not be of any force or effect. 

“Sec. 2. No treaty shall authorize or permit any foreign power or any inter- 
national organization to supervise, control, or adjudicate rights of citizens of 
the United States within the United States enumerated in this Constitution or any 
other matter essentially within the domestic jurisdiction of the United States. 

“Seo. 3. A treaty shall become effective as internal law in the United States 
only through the enactment of appropriate legislation by the Congress. 

“Seo. 4. All executive or other agreements between the President and any 
international organization, foreign power, or official thereof shall be made only 
in the manner and to the extent to be prescribed by law. Such agreements shall 
be subject to the limitations imposed on treaties, or the making of treaties, by 
this article. 

“Sec. 5. The Congress shall have power to enforce this article by appropriate 
legislation. 

“Sec. 6. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 
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The Cnatrman. We have the honor of having the distinguished 
Senator from Ohio, who is the author of this resolution, here with us. 
I think you ought to be the first witness, Senator. We shall be de- 
lighted to have you testify. 


STATEMENT OF HON. JOHN W. BRICKER, A UNITED STATES 
SENATOR FROM OHIO 





Senator Bricker. Thank you very much, Mr. Chairman. 

In the very beginning I want to explain for the purpose of the record 
that this began, I think, about 2 years ago. I think the first presenta- 
tion I made on the floor of the Senate was in June of 1951. I in- 
troduced a resolution there which was never considered by the For- 
eign ‘Relations Committee. Then I introduced Senate Joint 
Resolution 130, which was of similar import as Senate Joint Resolu- 
tion 1, which we are considering here today. 

Hearings were held on Resolution 130. There were many wit- 
nesses from the departments of Government and from the American 
bar. I testified at that time. After the presentation the chairman 
well remembers that I was busy on a security bill and several other 
matters, on which investigations I was on, and we did not get the final 
report out. It is possibly well we did not because there has been some 
subsequent thinking and work on it by the staff and by Mr. Webb of 
my office and representatives of the bar association that I think has 
clarified some of the thinking, at least brought the wording into bet- 
ter shape to express what we really have in mind. 

There is a singleness of purpose of course on the part of all of us, 
the bar, and, I am quite confident, the departments of the Government 
now and the Members of the Senate who have joined in the presenta- 
tion of this Resolution No. 1. There are 64 Members of the Senate 
that have joined in this resolution and many others, I think about 6 
or 8, have told me that when it is finally put in form and submitted by 
this committee they will support the matter when it comes to the 
floor. 

I do not want to begin the hearing unless I express a very deep ap- 
preciation to some people who have been very active in this, even long 
before our office became interested in it. I especially want to pay 
my respects and give commendation to Mr. Frank Holman who will 
be a witness here, the past president of the American bar, who in the 
very early days began to alert the lawyers of the country to the im- 
minent danger of treaty law invading the rights of the American 
people under the Constitution. 

Mr. Car! Rix is here also and Mr. Al Schweppe, with whom we have 
talked, also Mr. Eberhard Deutch and Mr. Finch. 

I also want to mention the fact that Mr. Hatch is here from the 
American bar, Mr. Clarence Manion, the former dean of Notre Dame 
University, has been very active throughout the country in speaking 
on this subject and pointing out the danger and the need. 

Mr. McGrath of my home State of Ohio, Cincinnati, has been very 
active. He has been a delegate to the ILO, representing the em- 
ployers’ point of view. He will be here to testify, and many others. 

I do want to emphasize the fact that the American bar, through 
its officials and through those who are leaders in the American bar, 
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has been very active and has submitted a resolution intending to 
ccomplish the same thing that we are attempting to accomplish 
here in a little different wording. I think after we have had the 
presentation to this committee, Mr. Chairman and members of the 

ommittee, that we will be able to have the committee work out a 
wording that will meet the desires of all of us and accomplish what 
we are all attempting to accomplish. 

The Cuarrman. Senator Bricker, I would like to invite those gen- 
tlemen from the American Bar Association to sit at this table. 

Senator Bricker. I am very happy to have them here. Mr. Rix 
just told me he is going to present this subject matter to the meeting 
of the Newspaper Association of the United States at a very early 
date, which is a great opportunity to get this story presented to the 
country. Most of the newspapers we have had reports from are 
supporting the purposes of this amendment. 

Mr. Webb of our office has been in constant touch with your staff 
here in working out this amendment and in considering the testimony 
that was adduced at the last hearing. 

There are two reasons, Mr. Chairman, why Senate Joint Resolu- 
tion 1 has attracted such widespread support. The American people 
want to make certain that no treaty or executive agreement will be 
effective to deny or abridge their fundamental rights. Also, they 
do not want their basic human rights to be supervised or controlled 
by international agencies over which they have no control, 

What is the extent of the treatymaking power under the Consti- 
tution? In a speech last year in Louisville, Ky., Mr. John Foster 
Dulles, who is now Secretary of State, said : 

The treatymaking power is an extraordinary power, liable to abuse. Treaties 
make international law and also they make domestic law. Inder our Consti- 
tution, treaties become the supreme law of the land. They are, indeed, more 
supreme than ordinary laws, for congressional laws are invalid if they do 
not conform to the Constitution, whereas treaty law can override the Consti- 
tution. Treaties, for example, can take powers away from the Congress and 
give them to the President; they can take powers from the States and give 
them to the Federal Government or to some international body, and they 
can cut across the rights given the people by the constitutional Bill of Rights. 

The CuairMan. May I interrupt to say that Mr. Dulles has written 
me a letter stating that he wants an opportunity to appear here 
before this committee and to express his views. I am placing the 
entire letter into the record. Will you read the letter? 

Mr. Smiruey (reading) : 

DEAR SENATOR LANGER: The receipt is acknowledged of your letter of Feb- 
ruary 12, 1953, in which you state that the subcommittee considering Senate 
Joint Resolution 1, proposing an amendment to the Constitution relative to the 
making of treaties and executive agreements, has scheduled open hearings for 
10 a. m., Wednesday, February 18, 1953. 

I should like to take this opportunity to inform you that the Department 
is greatly interested in this resolution and Secretary Dulles would appreciate 
having an opportunity to appear before the subcommittee to present the views 
of the Department. In addition, the Department would appreciate being given 
an opportunity to file with the committee certain written material bearing on 
this subject. 

Since the Secretary has only recently returned from his trip to Europe, he 
has, of course, found a number of pressing problems requiring his considera- 
tion. In view of this fact, I would like to ask if it would be convenient for the 
subcommittee to permit Secretary Dulles to appear before it at a later date, the 
exact time to be fixed as the result of discussions with the subcommittee. 
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I would appreciate your letting me know if this arrangement will be convenient 
to the subcommittee. 
Sincerely yours, 
Turvuston B. Morton, 
Assistant Secretary 
(For the Secretary of State). 

Senator Jounston. Mr. Chairman, I do not think it needs a motion, 
but I think it will be up to the chairman to arrange with the Secretary 
of State for a time that will be suitable to him and the subcommittee. 

The Crarmman. That is a good suggestion. I want to arrange it for 
a time when Senator Bricker can be present. 

Senator Bricker. I will meet your convenience, Mr. Chairman, on 
this matter. I have talked to Secretary Dulles about this and also 
talked to the Attorney General and talked to other members of the 
administration and there seems to be a common desire and purpose to 
work out. something that will bring about the end that we desire in 
this amendment. 

I appreciate the courtesy of the chairman, and I will be here at the 
time you set. 

Senator Jounston. Mr. Chairman, may I suggest one other thing? 
Of course I am one of the coauthors of this particular legislation 
and I think it is needed, myself, but I think we ought to get all the 
light on the subject that we possibly can. For that reason I think 
that you as chairman should take it up with the Justice Department 
and have them have a representative here when Secretary Dulles ap- 
pears. They can have whomever they see fit, but he should be some 
good constitutional lawyer because this is a constitutional amendment. 

Senator Bricker. I talked to both the Department of Justice and 
Mr. Dulles about the matter. I talked to Mr. Dulles before filing the 
amendment and he said to get it in and they would give proper study 
to it. 

Senator Jonnsron. The reason I made that statement is that I have 
not had time to study the wording of this constitutional amendment. 
I think we ought to be very careful in that field. 

Senator Bricker. There is no doubt about that. The representa- 
tives of the American bar and ourselves are convinced as well as the 
staff. They have been constantly at work on it the last year or two. 

In the statement, Mr. Chairman, Mr. Dulles did not exaggerate the 
danger inherent in an unlimited treatymaking power. From the 
decision of the Supreme Court in Ware v. Hylton (3 Dall. 199) in 
1796 to the present time, the treatymaking power has been a persis- 
tent threat to the liberties of the American people. 

Last year, the State and Justice Departments in opposition to any 
treaty clause amendment, cited to this committee with approval the 
case of Ware v. Hylton. Senate Joint Resolution 1 would preclude 
the result reached in that case. Ware v. Hylton is a good place to 
join the issue. r 

These were the facts in Ware v. Hylton. In 1774, Hylton & Co. 
gave a promissory note to two British subjects. To help defray the 
cost of the Revolutionary War, the State of Virginia passed a law 
providing that debts to British subjects would be discharged by pay- 
ment to the State. we AE 

In 1780, Hylton & Co. paid $3,000 of its debt to Virginia. More 
than 3 years after this partial payment, the Treaty of Peace with 
Great Britain was made. Article IV of the treaty provided: 
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It is agreed that creditors on either side shall meet with no lawful impediment 
to the recovery of the full value, in sterling money, of all bona fide debts hereto- 
fore contracted, 

Ware, an assignee of the British creditor, sued Hylton & Co. for 
the full amount of the original debt. In the Supreme Court, the 
validity of the Virginia statute was not questioned. Nevertheless the 
Supreme Court held that article IV, having become the supreme law 
of the land, operated to revive that part of the debt which had been 
extinguished i valid payment to the State of Virginia. By requir- 
ing double payment of a debt satisfied prior to the making of the 
treaty, Hylton & Co. was deprived of property without due process 
of law, the fifth amendment to the contrary notwithstanding. Last 
year the Department of Justice asked this committee to prepetuate 
that doctrine (record of hearings on Senate Joint Resolution 130, 
p. 403). 

To the extent that a treaty removes some State-created impediment 
to the collection of existing debts by aliens, it would be permitted by 
Senate Joint Resolution 1. That was not the situation in Ware v. 
Hiylton. The American debtor was required to pay a second time a 
debt which had been legally paid prior to the making of the treaty. 

[ think in that case, as 1 remember, John Marshall represented the 
debtor. John Marshall, of course, was the justice who rendered the 
opinion in Marbury v. Madison which made the laws of the Con 
gress subject to the provisions of the Constitution. I think the staff 
has gone over that case pretty thoroughly. 

Obviously, the negotiators of the Treaty of Peace with Great Brit- 
ain did not intend any such harsh result. Since payments by Hylton 
and others to Virginia were to advance a national purpose, the prob- 
able expectation of the negotiators was that British creditors would 
be reimbursed by Congress. 

Just as the negotiators of a treaty in 1783 could not foresee the 
judicial consequences of their language, the President and the Senate 
in 1953 can never be certain that a particular treaty will not deny or 
abridge some constitutional right of a citizen of this country. Per- 
haps the best modern-day example is the Genocide Convention. Since 
1949, that treaty has been held up in the Senate Foreign Relations 
Committee. The Senate does not dare consider the merits of that 
convention, foreign policywise, until it is certain that nothing con- 
tained therein will prejudice the constitutional rights of American 
citizens. 

The American Bar Association sees in the Genocide Convention a 
grave threat to freedom of speech, press, and the rights of persons 
accused of crimes. Proponents of the treaty deny that such dangers 
exist. Neither interpretation of the treaty is unreasonable. The 
Supreme Court has the final word, but it is constitutionally incapable 
of rendering an advisory opinion. No doubt the Senate could remove 
any danger to American rights by a series of reservations to the treaty. 
However, the International Court of Justice has held that substantial 
reservations to the Genocide Convention will nullify the effect of rati- 
fication. The Senate will never be able to vote intelligently on the 
Genocide Convention until such time as the supremacy of Constitution 
over treaties is firmly established, and that, of course, is the purpose 
of this amendment. 
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The Senate is confronted by no such dilemma in the legislative 
process. It has complete freedom of action in framing language for 
the protection of constitutional rights. If a law does deny or abridge 
some constitutional right, the Supreme Court will strike it down. 
Never in our history, however, has the Supreme Court held any provi- 
sion of any treaty unconstitutional. The reason is that article VI, 
paragraph 2, provides that laws of the United States “shall be the 
supreme Law of the Land” only if made “in Pursuance” of the Consti- 
tution. Treaties, on the other hand, become the supreme law of the 
land merely by virtue of being made “under the authority of the 
United States,” which is an entirely different thing. 

This difference in language w: AS noted in 1920 by the Supreme Court 
in Missouri v. Holland (252 U.S. 416). That case upheld the validity 
of legislation by Congress to implement the Migratory Bird Treaty 
of 1916—legislation which the “ ourt assumed was unconstitutional in 
the absence of a treaty. Mr. Justice Holmes intimated that “under 
the authority of the United States ” might mean nothing “more than 
the formal acts prescribed to make the convention.’ 

Opponents of any treaty clause amendment say, however, that the 
President and the Senate should be trusted not to make any treaty 
which authorizes what the Constitution forbids. This argument re- 
veals a shocking ignorance of constitutional history. The Bill of 
Rights was added to the Constitution because the people did not trust 
the President and the Congress with unlimited power. The President 
and the Senate, even assuming that they could foretell how a treaty 
will be construed by the courts, are deserving of no greater trust. The 
American people resent the argument that rights which they regard 
as God-given and inalienable can be alienated by the President “and 
two-thirds of the Senate present and voting. 

In one case, the President and Senate deliberately achieved by treaty 
a result w hic h the Constitution expressly forbid. The Supreme Court 
in 1923 held that the 18th amendment prohibited the importation of 
intoxicating liquor under seal into the territorial waters of the United 
States, Cumard S.S. Co. v. Mellon (262 U.S. 100). To overcome that 
effect of the 18th amendment, President Coolidge negotiated in secret 
and the Senate in 1924 approved in secret, a treaty authorizing such 
importation on British ships. The validity of the treaty was chal- 
lenged in one case which was dismissed on procedural grounds, and it 
was never further interpreted. 

So far Ihave discussed the need for section 1 of the joint resolution. 

Section 4 places the same limitation on Executive agreements. The 
need for such limitation arises from the fact that the Supreme Court 
has held that Executive agreements, even those not approved by 
Congress, become the supreme law of the land. In United States v. 
Pink (315 U.S. 203 (1942) ), the Court said: 


A treaty is a “law of the land” under the supremacy clause * * * of the Con- 
stitution. Such international compacts and agreements as the Litvinov assign- 
ment have a similar dignity (p. 230). 

The Pink case involved the distribution of assets of the New York 
branch of a Russian insurance company. In 1918 Russia nationalized 
the business of insurance, but the State of New York refused to give 
the decree any extraterritorial effect. No one questioned New York’s 
power to make that decision. In 1925, Pink, the New York super- 
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ntendent of insurance, took possession of the insurance company’s 
assets. Claims of domestic creditors were paid in full. The New 
York Court of Appeals directed payment of the balance to foreign 
creditors. 

This was the situation immediately before the Litvinov assignment. 
Foreign creditors were entitled to the protection of the fifth “amend- 
ment. Both Russia and the United States were powerless to deprive 
them of that property. However, the Supreme Court held that an 
agreement between Franklin Roosevelt and Maxim Litvinov can- 
celed out property rights otherwise protected by the fifth amendment 
and the public policy ‘of the State of New York. 

Chief Justice Stone, for himself and Mr. Justice Roberts, dissented 
in the Pink case. The Chief Justice assumed, however, that property 
rights of American and foreign creditors could be div ested by treaty 
or by an Executive agreement approved by the Congress, although 
he was not willing to recognize such power in an assignment not 
approved by either House of Congress. 

Iron Curtain countries would no doubt welcome a new Roosevelt- 
Litvinov agreement to make their confiscatory decrees effective in the 
United States, private-property rights to the contrary notwith- 
standing. 

Section 4 of Senate Joint Resolution 1 would also prevent Executive 
agreements of the type made at Yalta. That need requires no elabora- 
tion here. The President has spoken on that at a recent date. 

Section 3 of Senate Joint Resolution 1 would make treaties non- 
self-executing in their effect on domestic law. At times, it is humanly 
impossible for a Senator to know whether or not and to what extent 
a treaty may supersede Federal and State laws. In 1833, for example, 
the Supreme Court held to be self-executing a treaty which it had 
held non-self- a" uting 4 years before. United States v. Pe rcheman 
(7 Pet. 51 (U.S. 18: 33) ); Foster v. Neilson (2 Pet. 253 (U.S. 1829)). 

The celebrated Fujii case in California is a more recent reminder 
that treaties may have far-reaching and unintended consequences as a 
result of the American Constitution’s unique treaty supremacy clause. 
The intermediate California court held that the human rights pro- 
visions of the U. N. Charter, articles 55 and 56, were self-executing. 
Fujii v. California (217 P. (2d) 418, 218 P. (2d) 595 (1950)). The 
Supreme Court of California held they were not (242 P. (2d) 217 
(1952)). The issue is still in doubt. If the Supreme Court of the 
United States should adopt the reasoning of the lower California 
court, thousands of Federal and State laws will be nullified. Of the 
89 Senators who voted for the U. N. Charter in 1945, I doubt if one 
anticipated any such result. 

That case was discussed at length, as the chairman and members 
of the committee will remember, on the floor of the Senate by former 
Senator Donnell of Missouri. I remember very definitely the discus- 
sion that took place on the floor that day. 

Dr. Philip Jessup and like-minded international lawyers contend 
that the U. N. Charter can be modified by interpretative resolutions 
adopted by a majority vote of the General Assembly. The late Gen- 
eral Counsel of the U. N., Abraham Feller, conceded that the U. N. 
Charter does not mean today what it meant in 1945. All treaties 
affecting domestic law must be made non-self-executing to:avoid unin- 
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tentional alteration of the rights of the American people under Federal 
and State laws. 

So far, I have discussed sections 1, 3, and 4 of the joint resolution. 
The language of these sections is paralleled by comparable language 
in the American Bar Association draft. With the addition of just one 
word I could support the American Bar Association proposal, and I 
have discussed this with the representatives of the American bar 
already and asked that they give further consideration to it. I would 
add to the second sentence of section 1 of the ABA proposal the word 
“multilateral” before the word “treaty.” With that addition, there 
would be no difficulty in making bilateral treaties of friendship, com- 
merce, and navigation. Even so, I am inclined to prefer the language 
of Senate Joint Resolution 1 with such improvements as this com- 
mittee may be able tomake. For example, the word “protected” might 
be better than “enumerated” in sections 1 and 2. That suggestion is 
for the purpose of protecting those bilateral agreements which are 
necessary for the relationships, the amicable relationships, of our 
Nation to other nations. One example might be the Migratory Bird 
Treaty that I mentioned a moment ago. Another might be the right 
to sue and be sued in the courts of the country. Another might be the 
rights of ownership of property. Another might be, and I think of 
this because it is presented, the right to use automobile tags of the 
respective countries in this country in consideration of our right to 
do the same thing in the other countries. This is particularly impor- 
tant with so many of our boys in foreign countries at the present time. 

I now come to section 2 of the joint resolution, and I particularly 
wish that the representatives of the American Bar Association would 
give consideration to this section. There is no comparable language in 
the American Bar Association proposal. In my judgment, section 2 
is necessary for the preservation of American sovereignty. 

Section 2 attempts to solve the deep-seated problem which Judge 
Florence E. Allen of the Sixth Circuit Court of Appeals has described 
in these words and I will quote in just a minute. 

Judge Allen is in the Sixth Circuit Court of Appeals. She served 
for many years on the Supreme Court of the State of Ohio and is a 
very able judge and has given extended consideration to these inter- 
national treaties, particularly those in regard to those of ILO. 

Mr. McGrath is here, and I think he will give particular attention 
to that at a later moment. I quote from her book. By the way, 
that book is quite a comprehensive one and is well worth ‘reading by 
any member of this committee. It is thoroughly explorative of the 
ILO Treaty. She particularly pays attention to the international 
labor treaties which are being drafted at the present time. 

Mr. Hotman. Mr. Chairman, we will be glad to furnish copies of 
that book at the expense of the American Bar Association. It is a 
very small book which you can put in your pocket. 

Senator Bricker. Thank you, Mr. Holman. I have just one copy 
of it and I have not been able to find any others. 

I quote now: 





The root of the difficulty lies in the lack of demarcation between domestic 
and international legislation. A line must be drawn beyond which the inter- 
national organizations know they cannot pass. The United Nations should 
draw the line in a resolution of the General Assembly and should facilitate a 
judgment on the question by the International Court. 
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The United States should draw the line by amendment to the Federal Con- 
stitation.” (Allen, The Treaty as an Instrument of Legislation (1952) pp. 104, 
100). 

A line of demarcation between international affairs and matters 
of purely domestic concern was drawn by this language in article II, 
paragraph 7, of the U. N, Charter: 

Nothing contained in the present charter will authorize the United Nations 
to intervene in matters which are essentially within the domestic jurisdiction 
f any state * * * 

The U. N. and its specialized agencies have not respected the limi- 
tations on their authority. The members of this committee will re- 
member at the time the United Nations Charter was under considera- 
tion that that clause was debated very extensively. I think there was 
a letter presented at the time by Secretary Stettinius to the effect 
that the United Nations Charter would be limited in their considera- 
tion and never would they in any way interfere with domestic rights. 

Mr. Hotman. I have a copy of that letter. 

Senator Bricker. I doubt very much, Mr. Chairman, if the treaty 
would ever have been ratified by the Senate of the United States if 
there had not been this provision and the assurance of the Secretary 
of State. The specialized agencies have prevented the International 
Court of Justice from deciding what matters are essentially within 
the domestic jurisdiction. As Judge Allen makes clear in her book, 
the peace of the world is endangered by the U. N.’s ambition to super- 
vise and control the purely domestic affairs of its members. Section 
2 of the resolution makes article IT, paragraph 7, of the U. N. Charter 
effective insofar as the United States is concerned. In fact, it is 
almost the same language that is used in the Charter. 

Are human rights essentially within the domestic jurisdiction? Dr. 
Philip Jessup and many others who have represented us at the U. N. 
say, “No.” If that is true, then nothing is essentially within the 
domestic jurisdiction. Those who oppose the purpose of section 2 
must believe that the relationship between ‘the American people and 
their own Government is not purely a domestic matter. 

Section 2 would prevent United States participation in world or 
regional government by treaty or by less formal agreements. In this 
respect, I do not believe the American Bar recommendation goes far 
enough. Philip Jessup, for example has explained how to use—and 
he is very skillful at this, Mr. Chairman—the U. N. as an instrument 
of world government without raising any conflict with the Constitu- 
tion or without invading any of the reserved powers of the States. 

Some have suggested that the United Nations be given the power to 
tax individuals. There would seem to be no conflict with the Gonstitu. 
tion if the power to tax were shared with the Congress. Moreover, 
the power to tax would not invade the reserved powers of the States. 
Nevertheless, the power of taxation is a matter essentially within 
domestic jurisdiction and would, therefore, be prohibited by the lan- 
guage of section 2 of Senate Joint Resolution 1. 

Responsible spokesmen for the United World Federalists and the 
Atlantic Union movement realize that the spirit of the Constitution, 
if not the letter, requires that the United States participation in world 
or regional government be authorized, not by treaty, but by constitu- 
tional amendment. In fact, when I debated the Atlantic Union issue 
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last year with former Justice Owen Roberts, he endorsed my amend 
ment. If you remember, Justice Roberts was a former member of 
the Supreme Court who retired and he has now taken the leadership 
in the Atlantic Union movement. This is what he said in that debate: 

In the United Nations, they’ve set up committees which are just committees 
appointed by the United Nations Organization. Those committees are submit 
ting treaties that affect the conduct of individual citizens in the countries. Now 
my liberties and my rights can’t be affected except I have a chance to vote, and 
I don’t want any ad hoc committee specifying what my rights are * * * so I 
agree entirely with the Senator. 

That was in the formal debate that we had. And prior to the time 
that we began this discussion he told me definitely that he felt that 
the amendment which we had submitted then should be adopted by 
the United States, recognizing always that what he was seeking had 
to be done by constitutional amendment and should not be done by 
indirection or stealth as they are attempting now through certain of 
the subcommittees of the United States. 

Mr. Hotman. That could be done by constitutional amendment. 

Senator Bricker. By constitutional amendment rather than by 
treaty. 

Of course, the State Department of the previous administration 
contended that the U. N. draft Covenants on Human Rights were 
great humanitarian treaties, and that the American people should 
cheerfully submit their political, civil, and economic rights to United 
Nations definition, supervision, and control. But Dr. Charles A. 
Malik, of Lebanon, who succeeded Mrs. Roosevelt a year ago as Chair- 
man of the U. N. Human Rights Commission, has warned that recent 
amendments to the Human Rights Covenants “responded for the most 
part more to Soviet than to western promptings.” He attributed 
this shocking fact to a “materialistic revolution” within the Human 
Rights Commission brought about by “the increasing impact of 
Marx.” Then he went on to say it was due further to the unimagina- 
tiveness of the western countries. That will be found in Malik, Human 
Rights in the United Nations, United Nations Bulletin, September 1, 
1952. 

Let us proceed to another aspect of this treatymaking authority. 
The International Labor Organization is one of the U. N.’s specialized 
agencies. I might say there are some 200 treaties at the present time 
being put into form by these various subagencies that will be sub- 
mitted ultimately, that is the purpose of it, to the United States for 
ratification. 

The modest ambition of this International Labor Organization is 
to become the economic overseer of all humanity. The ILO Confer- 
ence is officially described as a “world parliament for labor and social 
questions.” ILO treaties deal with such purely domestic problems as 
social security, minimum wages, mamas health insurance, and 
labor-management relations. There is very little in all these treaties 
which “conflicts” with the Constitution, or which encroaches on States 
rights under the 10th amendment. Thus they would not be pro- 
hibited by the American Bar Association proposal, I fear. Neverthe- 
less, ILO treaties of the type mentioned concern subjects in which 
no international organization has any legitimate concern of any kind 
or character. 

Motherhood would become a subject of international concern by 
the terms of a treaty already adopted by the ILO Conference. The 
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babies of working mothers would be financed by Government bene- 
fits. Government would provide nurseries at the factory so that 
mothers could nurse their offspring on company time. <A delegate 
from China asked Don Knowlton, of Cleveland, Ohio, a member of 
the United States employer delegation: “Don’t you have families over 
here? In my country, the mother takes care of her babies at home.” 
Another member of the United States employer delegation to the 
ILO, Will MeGrath, of Cincinnati, Ohio, captured the meaning of 
the Convention for Maternity Protection when he observed that 
fathers are treated merely as a biological necessity. 

Senate Joint Resolution 1 would not prevent the United States 
from making humanitarian treaties subject to two conditions: First, 
no such treaty can be effective to undermine the constitutional rights 
of American citizens (sec. 1); and secondly, no such treaty can be 
effective to entrust the rights of American citizens to the supervision 
and control of international agencies over which they exercise no 
control (see. 2). 

That is section 2 and that is the one I want the representatives of the 
American Bar Association to give their attention to. There are many 
matters that are within the province of the Federal Government of 
this country that are of purely domestic concern, the power to tax 
and many other things, the power to supervise social security, wages 
and hours, which are now under the interpretation of the Supreme 
Court in its recent decisions in social security cases purely a matter 
of Federal concern and if the Federal Government can exercise that, 
the Federal Government can join with others in the exercise of it 
and can grant such powers to international authority. It is to prevent 
that kind of a diffusion of power over the citizens of America to out 
side authorities that we have drafted section 2. 

Now, Mr. Chairman, I appreciate very much the consideration and 
the courtesy of this committee for allowing me this morning to explain 
this pending resolution. In working on this problem for more than 
a couple of years now, Mr. Webb in my office has been giving prac- 
tically all his time to it, he has been in constant touch with the repre 
sentatives of this committee. I have discussed it personally with 
Members of the Senate and I was gratified when I presented this 
Resolution No. 1 that 63 other Members of the Senate saw fit to trust 
our judgment and consideration of this subject and join with me in 
the presentation. 

This isa clear and an imminent danger to the rights of the American 
people. In the Declaration of Independence there was a new phi- 
losophy of government expressed, something new in the tea 
jurisprudence of the world, and that philosophy was that the Ameri- 
can people are endowed by their Creator with certain inalienable 
rights. Those inalienable rights are beyond the reach of the power 
of government itself. 

It says further in that declaration that governments are instituted 
among men to secure these rights, hold onto them, keep them, not give 
them but to hold onto them. There is no nation, as I understand it, 
in the history of the world, and I have diligently searched to find a 
similar provision, there is no nation that has a similar concept of 
human liberty any place in the whole wide world either before or 
since the drafting of the Declaration of Independence. 


en: 
80572—5 
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Now, the Constitution was drafted to secure those rights, following 

up the purpose and the intent of the philosophy expressed in the 
Declaration of Independence. ‘The people of the country were not 
satisfied with the Constitution that was submitted and as a result 
under the leadership of men like Patrick Henry and Thomas Jefferson, 
old Sam Adams and some of the rest of the leaders, they demanded 
a bill of rights, a bill of rights which would secure for all time the 
inalienable rights of the citizens of this country against the power of 
government itself. 

Every other country on the face of the earth today looks upon the 
rights of individual citizens as something that government gives to 
them and if government gives it, government can take it away, while 
in this country they are put clear ly beyond the reach of government. 

Had it not been so and had not the Bill of Rights been ‘drafted and 
adopted and ratified by the States, there might have been times in this 
country when passion and when a popular movement might have wiped 
out freedom of speech or freedom of religion even or the freedom of 
assembly, and today those inalienable God-given divine rights are 
imperiled by treaty law. What this amendment would in essence do 
is to keep the rights of the American people in the spiritual realm 
and not place them in temporal power of government, and certainly 
not in the temporal power of an international government which is 
controlled by countries which are totalitarian in their philosophy and 
seem to have no concept of the God-given inalienable rights that the 
people of America enjoy. 

It is for that reason that I have been insistent upon this, that T have 
diligently worked on it and that I have brought it to the attention 
of the committee this morning. 

I want to thank you, Mr. Chairman, and the members of the com- 
mittee, and especially I want to express my appreciation to the Ameri- 
can Bar and to the others for the fine support they have given, and to 
Frank Holman who was the first man to see this danger and point 
it out to the American lawyers and to the American people. 

The CrarrmMan. Senator Watkins, have you any questions? 

Senator Warkrns. I have no questions. T merely say I join whole- 
heartediy in Senator Bricker’s statement. I am one of the cosponsors 
of this resolution. 

The Cuatrrman. Senator Dirksen? 

Senator Dirksen. No. I may have some at a later time. But I do 
want to do honor to my friend, John Bricker, who I know has labored 
so long and earnestly and has discussed this matter all over the United 
States. I think the Congress and the people owe him a debt of grati- 
tude for the service he has rendered the country in making the « -ountry 
conscious, for without that labor, I doubt whether all of the editorials 
which have appeared in the newspapers, the articles, which could 
have brought the consciousness which is revealed today in the letters 
of people to Members of the Senate who have expressed their concern 
about this matter. I do not think, John, it could have been done in any 
other way except the hard labor you have rendered in connection with 
the good efforts of the American Bar Association and those I have 
followed also. 

Senator Bricker. You are very gracious and I appreciate it very 
much, Senator Dirksen. 
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Mr. Chairman, I have discussed this matter with the representatives 
who will testify further here this morning. I have read the testimony 
of some of them. I want to come back and spend a!l the time here 
that I can. Mr. Webb will be here throughout all the hearings. He 
and I have discussed this practically every day for the last year when 
| have been here. I have a meeting with the Atomic Energy Com- 
mittee which is very important this morning, if 1 may be excused. 

The CHatrMan. I am going to relax the rules and permit somebody 
from the American Bar Association to ask you any questions they 
may care to. I will designate Mr. Holman. Are there any questions 
you want to ask the Senator before he leaves, Mr. Holman 

Mr. Hotman. Thank you so much, Mr. Chairman. 

I think the Senator and I have exchanged hundreds of questions 
upon this matter and we of the American Bar greatly appreciate 
his interest and his efforts and his spirit of cooperation in attempting 
to work out some proper amendment here. We endorse wholeheart- 
edly all his statement with respect to the need and necessity of the 
amendment. 

I think the final job of this committee, if I may say so, is merely 
that an appropriate text be submitted. 

At this stage I have no particular questions to ask. 

The CuarrmMaNn. Could you say before Senator Bricker leaves how 
your resolution of the American Bar Association differs from his? 

Mr. Houtman. Yes; our resolution is drawn in somewhat less lan- 
guage. I should state for the record, sir, that I do not represent the 
(American Bar Association. I am no longer on this committee. I 
was on the committee from its inception in 1944 until I became presi- 
dent of the American Bar Association. Then Mr, Schweppe under 
my appointment became chairman of the committee. I have been a 
kind of roving free-lancer, making speeches and writing articles and 
spending half of my time and thousands of dollars of my own money 
during the last 4 years. 

So, in answer to your question, there is a text, sir, that was officially 
approved by the house of delegates of the American Bar Association 
at its February 1952 and its September 1952 meetings. Since that 
time there was a 4-day meeting in New Orleans by the American Bar 
committee, of which Mr. Schwe ype is chairman, which I was asked to 
join as consultant and in which some slight change has been made 
even in the language that was officially adopted by the American Bar 
Association, but the c -hange in our opinion does not in any wise change 
the purport of the American Bar’s resolution. So, I am giving you 
now, sir, the last text which was introduced by Senator W atkins in 
the Senate on Monday as Senate Joint Resolution 43. ; 

The last text, sir, reads this simple, three sentences. It will be in 
my statement which I shall make : 


A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 


Sentence No.2: 


A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of treaty. 


In other words, the legislation cannot raise itself on the steps of the 
treaty. The only change in that sentence was that in the original 
American Bar draft last Febru: ary we said “only through legislation 
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by the Congress.” In New Orleans that phrase was taken out because 
in some instances you do have State legislation. For example, in my 
neighboring State of Idaho they have an alien- property law, as does 

‘alifornia and my own State of Washington, but Idaho’s law is a 
little differently drawn in that it provides that aliens are not entitled to 
own land in the State of Idaho except where aliens of a particular 
nationality are so granted that right by treaty. So there you get 
some State legislation, you see. 

In the old case of Geofroy v. Riggs, a treaty was implemented by 
State legislation, and we felt the at we did not want to ¢ hange any more 
basic concepts than were necessary and that hence, if we said “only 
through legislation,” leaving out the phrase “by the Congress,” that 
would leave the State to function where it has a right to function and 
may function and leave the Congress with a right to function. 

That, to my mind, illustrates what Sir Henry Main once said: that 
the more you work over language, the simpler it gets and the more 
you are inclined to eliminate prepositional phrases and causal clauses. 
So, this last draft is compressed down with the prepositional phrases 
out in two or three instances. 

Now, the third sentence : 


Executive agreements shall be subject to regulation by the Congress and to 
the limitations imposed on treaties by this article. 

Now, that third sentence is slightly different from the draft of the 
American Bar in the February report of this committee. For in- 
stance, we said the “function and scope of the executive agreements.” 
There you again get in one of these phrases which initially you think 
broadens what you are trying to say but actually isa limitation. Now, 


there may be something in executive agreements, because they have 
been resorted to in time of crisis like Yalta, that comprehend some 
thing else than function and scope. So we took that phrase out and 
just simply said “executive agreements” without limitation—*Execu- 
tive agreements shal] be subject to regulation by the Congress.” Now, 
we had in the original draft of the American Bar “regula ations insofar 
as they affect constitutional rights.” There is another prepositional 
phrase again which at first looks good, you see, but the general use of 
our original Constitution or the Constitution of the United States is 
itself brevity. It says, “Congress shall have power to regulate do- 
mestic and foreign commerce.” It does not say “the scope and fune- 
tion of foreign and domestic commerce”; it just says “regulate.” So 
we have taken out there; and it reads now, “Executive agreements 
shall be subject to regulation by the Congress and to the limitations 
imposed on treaties by this article.” So we have just three sentences. 

Now we have agreed with Senator Bricker, and I am very happy, 
and hope on Friday, after the developing ideas produced at these hear- 
ings are before us, to sit down with him—not for an hour but for 
2, 5, 4, or 5 hours—and attempt to determine, if I may say, Senator 
Bricker, to what extent we can simplify yours, because, after all, we 
have to sell this to the State legislatures, and the simpler and more 
direct the language, it would seem to us, the better the public, the press, 
and the State legisl: atures will understand what we are trying to do. 

Now, does that answer you? 

The Cuatrman. Yes; thank you. 

Senator Bricker. You will, Mr. Holman, give attention to section 2, 
which you do not cover? 
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Mr. Hotman. We spent 2 hours on it last night, and we will spend 
2 or 3 hours tonight. 

The CuatrMan. Has the staff any questions to ask? 

Mr. Smrruey. I would like to ask a question as to the word you 
suggested might be inserted in the American Bar proposal, on page 
2 of the bill which Senator Watkins introduced by request, Senate 
Joint Resolution 43. If that were inserted, it would read: 

a multipartite treaty shall become effective as internal law in the United States 
only through legislation which would be valid in the absence of treaty. 

Senator Bricker. Either multilateral or multipartite, which would 
be a better word. 

Mr. Smirney. Supposing that word were inserted, could the intent 
of that language be circumvented by the fact that a good many of 
these bilateral treaties contain what is known as the ‘most- favored- 
nation clause? You will remember the testimony on Senate Joint 
Resolution 130. Mr. Schweppe, on page 141, said that there were 35 
nations with whom the United States has inserted these most-favored- 
nation clauses. Would that present some problem ? 

Senator Bricker. I doubt very much. Those most-favored-nation 
clauses deal with tariffs and commerce matters more than anything 
else, and I doubt if a treaty of friends ship or commerce ered in any 
way be subject to the most-favored-nation clause. If it were, it 
would have to be protected. I grant you that frankly. 

The Cuarrman. Now, when do you think you w ill have this worked 
out, this agreement between Senator Bricker and the American Bar 
Association ? 

Mr. Hotman. As I said, sir—our minds are still open—we hope 
to profit by these hearings in the next day or two. We hope to profit 
from those who are opposed to us, and we are going into session at 
10 o’clock Friday morning. We are going to spend as long at it as 
we need to. 

Che Cuamman. Of course, you understand that will mean we will 
have to have a hearing again on whatever you agree on. 

Mr. Hotman. I understand that, sir, but, as I understand, you 
have been asked, as the committee last year, to hold these open for 
members from Secretary Dulles and others; and in that connection 
also, if it is in accord with protocol or practice, why, I am sure Mr. 
Schweppe and I will be glad to have notice so that we may listen 
to any further oral testimony that takes place. We only want to be 
helpful, sir, and we would like to have the ideas of any other witnesses 
that appear after today and tomorrow. 

The Cuamman. Mr. Holman, the only thing I want to impress 
ae the members of the American Bar Association is that Senator 

Bricker wants prompt action. I think that is true of all the cosponsors 
of the bill. We are not going to have any delay. In other words, 

We are going to get this thing. We are going to give everybody in 
W ashington a chance to be heard, but we are going to take prompt 
action on it. 

Senator Bricker. We will move very rapidly, I assure you. 

Senator Warxtns. In introducing Senate Resolution 43 I did so 
at the 1 request of the American Bar people because they wanted to 
get their text officially before the committee. I am a cosponsor of 

Senate Joint Resolution 1, and I was very happy to join in it. Iam 
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glad to note that there is a unity of purpose by all of those who are 
working for this amendment, irrespective of what their views may 
be on the exact language to accomplish the purpose. 

Senator Bricker. The purpose is too important, Senator Watkins, 
for any words to stand in the way of ratification. 

Senator Warxins. That is the reason why I introduced that meas- 
urg: not that I did not have confidence in Senate Joint Resolution 1, 
but I wanted the matter to be before the committee. 

Senator Bricker. We want all the support possible. It takes three- 
fourths of the States to finally ratify this. We want it in the clearest, 
most understandable language and yet we do not want to in any way 
leave vague the plan and purpose that we have in mind. 

The Cuarrman. The Senator knows that a lot of these legislatures 
are limited to 60 days. They start in January and they will be 
adjourning shortly. 

Mr. Hotman. That is right, but they have 7 years under our con- 
stitutional practice. 

The Cuarman. I thought vou might want to 
year. 

Senator Bricker. I think we can. I think four at the present time 
and two more have given me assurances that they would maybe this 
week pass resolutions approving the purpose of this amendment. 

The Cuairman. Senator Smith, do you desire to ask any questions 
of Senator Bricker? 

Senator Smrru. No. 

The Cuatrman. Is Dr. Lull here or Dr. Maxwell ? 

Dr. Luiz. We just have a statement to submit for the record. 

The Cuatrman. You want to file the statement ? 

Dr. Luu. That is right. 

The Cuamman. The record will show it is filed. 

(The statement of Dr. Lull is as follows :) 


get some in this 


STATEMENT OF THE AMERICAN MEDICAL ASSOCIATION RE SENATE JOINT RESOLU- 
TION 1, BY Greoroe F. LuLi, M. D., SecRETARY AND GENERAL MANAGER 


I would like to take this opportunity on behalf of the American Medical Asso- 
ciation to respectfully submit for your consideration our views concerning Senate 
Joint Resolution 1 and similar measures pending before your committee designed 
to amend the United States Constitution relative to the making of treaties 
and executive agreements. 

The American Medical Association is heartily in accord with the purposes of 
these proposals. The board of trustees and the house of delegates of the associ- 
ation on two occasions have emphatically endorsed the principle that the scope 
of treaties and executive agreements should be limited. It is the belief of the 
association that such a limitation is necessary to avoid any abridgement of the 
rights enumerated in the Constitution and to prevent the adjudication of do- 
mestic issues by such measures. 

It was recommended therefore that your subcommittee report favorable at an 


early date the measure which would most effectively provide for such an amend- 
ment to the Constitution. 


The Cuarrman. Mrs. William D. Leetch, secretary of the American 
Coalition. 


Mrs. Leercnu. Present. 
The Cuatrman. Do you wish to testify in this matter? 
Mrs. Lertrcn. Yes. 

The Cuarrman. Have you prepared a statement? 
Mrs. Leercu. Yes: I have. 

The Cuarrman. Will you please file it here? 
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STATEMENT OF MRS. WILLIAM D. LEETCH, NATIONAL-DEFENSE 
CHAIRMAN, NATIONAL SOCIETY OF NEW ENGLAND WOMEN AND 
THE NATIONAL SOCIETY, WOMEN DESCENDANTS OF THE ANCIENT 
AND HONORABLE ARTILLERY COMPANY, AND SECRETARY OF 
THE AMERICAN COALITION OF PATRIOTIC AND CIVIC ORGANI- 
ZATIONS 


Mrs. Lexveu. I will be happy. 

Thank you for your courtesy in hearing this short statement and 
per mitting me to bring you the resolutions of the American Coalition 
of 90 patriotic and civic societites, together with the resolutions of 
the National Society of New England “Women and the National So- 
ciety, Women Descendants of the Ancient and Honorable Artillery 
company. That names makes some people smile, but the men were 
the first defenders of this country in Boston, Mass., in 1634. 

At its annual convention in Washington, D. C., on January 29, 1953, 
the American Coalition adopted the following resolution entitled 
“Treatymaking Power and Executive Agreements” 


Whereas the American Coalition at its annual convention in Washington, 
Db. C., January 24, 1952, resolved that the Constitution of the United States be 
amended to strengthen provisions governing the treatymaking power and to 
define further limitations on executive agreements; and 

Whereas the American Bar Association has, after exhaustive studies by its 
standing committee on peace and law, published suggested proposals for such 
constitutional amendments: Now, therefore, be it 

Resolved, That the American Coalition, in annual convention assembled, 
supports the principle involved in Senator John W. Bricker’s Senate Joint Reso- 
lution No. 1, introduced at the 1st session of the 83d Congress January 7 (legis- 
lative day, January 6) 1953, which carried with it the endorsement of 55 United 
States Senators. 


The American Coalition also adopted a resolution opposing world 
government as follows: 


Whereas numerous individuals, selected groups, and organizations are vigor 
ously promoting the idea of ultimate world government comprised of all the 
nations of the world ; and 

Whereas full participation in such a governing body would mean the relin- 
quishment of many of the sovereign rights which are dear to the American 
people and protect their liberties : Therefore be it 

Resolved, That, while the American Coalition is strongly in favor of friendly 
and constructive cooperation with foreign nations, nevertheless it opposes any 
and all attempts to establish a world government. 


The other two societies named have consistently opposed any form 
of world government in resolutions adopted in annual conventions 
for several years, 

The National Society of New England Women adopted the following 
resolution to limit the treaty-making power (May 14, 1952) : 


Whereas the United States Constitution provides that treaties shall become the 
supreme law of the land when ratified by two-thirds of the Senators present ; 

Whereas proponents of world government are using this clause of the Constitu- 
tion (art. VI, clause 2) in an effort to supersede national and State laws by 
ratification of international treaties: Therefore be it 

Resolwed, That the 39th Congress of the National Society of New England 
Women urge the adoption of Senate Joint Resolution 130, introduced by Senator 
Bricker and 58 other Senators, and House Joint Resolution 325, introduced by 
Mr. McDonough, to protect the rights of citizens, the laws of the several States, 
and of the United States and urge the respective Judiciary Committees to report 
these resolutions out of committee favorably. (These are not companion resolu- 
tions; but the intent is the same.) 
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The National Society, Women Descendants of the Ancient and 
Honorable Artillery Company in annual meeting April 8, 1952, 
opposed the proposed covenant on human rights because, among other 
things, “such international covenant would become a treaty and thus 
supreme law of this land, superseding our Bill of Rights,” and the 
society resolved that (it) reaffirmed its faith in the Constitution of the 
United States and the Bill of Rights for the security, defense, and 
preservation of this Republic and its sovereign people. 

It is apparent that the members of all these societies are greatly 
exercised over the abuse of the treaty-making power. 

They are grateful to Senator Bricker at his associates for the 
opportunity to support him in the common interest of us all for the 
survival and continuation of this Republic as we have known it. 

Perhaps in part as a result of the educational campaign conducted 
by the patriotic societies, 18 of the 23 States that originally adopted 
world-government resolutions have rescinded them. It would seem 
fair to say that when our people understood the loss of freedom of 
action and the dangers to their personal liberties involved, the proposi- 
tion Was rejected. 

But now comes the oblique manner of accomplishing the same thing 
through the abuse of the treaty-making power through the United 
Nations which was described by Mrs. Roosevelt as the “incubator for 
world government.” (January 29, 1948.) Dr. Clyde Eagleton, of 
New York University, testified on February 13, 1950: 

I would like to start with the belief that everyone who is interested in strength- 
ening the United Nations believes in world government. 
Assertions like these and many others disclose the intentions of many 
U. N. backers, and completely alienate those hopefuls who thought 
the U. N. might do some good, but who are unwilling to surrender 
the right to be the arbiter of our own destiny to any international 

ganization or foreign country. Our sons are paying in blood in 
Korea now because we are prohibited from resolving this tragedy in 
the interest of the United States of America. As U.N. tragic failures 
mount, advocates clamor for a larger and more grandiose edifice for 
peace built upon the same old sand foundation. 

We are grateful to Mr. Frank Holman, past president of the Ameri- 
can Bar Association, for his years of study and leadership in this 
field. We know that constitutional lawyers will arrive at the proper 
language to (1) prevent any international treaty or executive agree- 
ment from superseding domestic law and to provide (2) as set forth in 
section 2 that no foreign nation or group of foreign nations shall 
control the domestic affairs of this country or the sovereign rights of 
its citizens, and (3) that the treaty or executive agreement must be 
implemented—gentlemen, I give you that word in section 3 gratui- 
tously—must be implemented by appropriate legislation by the 
Congress, 

The growth of Executive power is always at the expense of legis- 
lative power. We urge that the Congress take back some of the 
power it has delegated to the Executive and suggest (4) that any 
treaty, convention, agreement, or exchange of notes containing a 
contractual obligation of the United States should be subject to rati- 
fication by the majority of the Senate body. I am aware of the two- 
thirds present provision, but while amending, this is an important 
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point to cover. We see the danger when 2 conventions and 1 treaty 
can be approved by the presiding officer and 1 member, as occurred 
June 14, 1952. The people are everincreasingly vigilant against such 
ruthless disregard of constitutional processes. These also include 
the many votes when billions of dollars of taxpayers’ money is spent 
and the confirmation of a High Commissioner for Western Germany 
is named with 4 votes for and 2 against. 

The people repudiated the so-called Fair Deal and look to this 
administration for leadership in integrity and regard for constitu- 
tional processes. 

Mr. Chairman, just as a prediction from a lay person, if this admin- 
istration does not provide that leadership, I think you will not be 
here 4 years from now. 

Thank you very much. 

The Cuamman. Senator Watkins, any questions? 

Senator Warkins. No. 

The Cuatrman. Mr. Holman, do you desire to ask any questions? 

Mr. Horman. No. 

The Cuarrman, I will call Mrs. Ernest Howard. 

State your name and address, please, and whom you are repre- 
senting. 


STATEMENT OF MRS. ERNEST W. HOWARD, WASHINGTON, D. C., 
LEGISLATIVE CHAIRMAN, THE WHEEL OF PROGRESS 


Mrs. Howarp. I am Mrs. Ernest W. Howard. I am representing 
today as legislative chairman the Wheel of Progress, which is a 
patriotic organization made up of lawyers, patriotic women, and it 
is 25 years old. 

Now, we are affiliated with what is known as the Women’s Patriotic 
Conference on National Defense, Inc. That is an autonomous body 
that is made up of 38 organizations. We have just come out of con- 
vention. Each affiliated organization or participating organization 
may go back and then speak for their own organizations on the 
different resolutions, all participating in the conference. 

As the resolutions chairman of that conference, I am prepared today 
to give you just off the press our resolutions. 

In our resolutions at that conference I think you will be pleased 
to know, Mr. Chairman, that we reaffirmed in that conference our 
American principles: 

Whereas the United States of America was founded as a Christian country 
by men and women seeking freedom from oppression in their native countries 
in Europe, and seeking freedom to worship God; and 

Whereas past events have shown the prevalence of organized crime in our 
country and have shown also the lack of moral integrity in high places: There- 
fore be it 

Resolwed, That the Twenty-seventh Women’s Patriotic Conference on National 
Defense pledges itself to devote its every effort to furthering a return to the 
vision and ideals of our forefathers—courage, integrity, self-reliance, and faith 
in God. 

Now, our resolutions—one opposing world government, you will 
find that some of these when you read the resolutions will sound as if 
they are repetitious. You will find though in going through them that 
they are not, but we planned and did so deliberately. We wanted to 
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say and to give you and to our country and to the world, as far as that 
is concerned, our definite opposition to world government in any 
form or shape whatsoever and so we have said so in many different 
resolutions. We have the one on world government, a constitutional 
amendment to limit and define treaty-making powers of Congress. 


Whereas, unlike other nations, the United States Constitution makes foreign 
treaties become the supreme law of this land, thus superseding the Constfvation 
and all Federal and State laws; and 

Whereas Frank E. Holman, ex-president of the American Bar Association, 
in his address to the Veterans of Foreign Wars at Yakima, Wash., July 10, 1952, 
explained why our constitutional liberties are endanger: Therefore be it 

Resolved, That the Twenty-seventh Women’s Patriotic Conference on National 
Defense urges passage of a constitutional amendment to do at least three things, 
as suggested by Mr. Holman: 

1. It should provide that no treaty is valid which conflicts with the Con- 
stitution of the United States. (In other words, our treaties should be subject 
to the Constitution. ) 

2. No treaty is to be effective unil implemented by legislation. (This merely 
puts the United States on a par with other nations as to initial effect of a treaty.) 

3. No such legislation shall be valid if contrary to or in excess of the powers 
delegated to the Congress by the Constitution, 


Resolution No. 34 is an amendment to the Constitution on treaty 
and/or agreements: 


Resolved, That the Twenty-seventh Women’s Patriotic Conference on Na- 
tional Defense expresses its strongest opposition to the adoption of any further 
treaties by the Senate and to the adoption of any further agrements of any 
kind with a foreign power or group of foreign powers by the President, or by 
any department, or agency or by diplomatic notes of our Government unless 
such treaty or agreement contains reservations unmistakably providing that our 
own State and National laws shall prevail in case of conflict with the terms 
of any such treaty or agreement; and be it further 

Resolved, That we most strongly support an amendment to the Constitution of 
the United States which would prevent any treaty, convention, or executive agree- 
ment or diplomatic notes from authorizing United States participation in any 
world or regional governments, and which would prevent also the impairment by 
any treaty, executive agreement, or diplomatic notes of any rights or freedoms 
specified in the Constitution of the United States. 


We have a resolution of opposition to converting military Atlantic 
Pact into a political Atlantic Union or any other form of world 
government: 


Whereas most governments have unlimited powers, unlike the United States 
Constitution, which limits the powers of government and guarantees the liberties 
of its citizens; and 

Whereas an Atlantic Union supergovernment without these powers— 

1. Authority and ability to use force; 

2. Power to write and enforce laws; 

3. Control of money ; 

4. Power to tax in order to raise money could not function; and 

Whereas it is the function of government to write laws and to exercise the 
authority to interpret and enforce laws; and 

Whereas a good law can, by arbitrary and brutal, unjust enforcement become 
tyrannical and evil; and 

Whereas an Atlantic Union constitution, even though it copies the exact word- 
ing of our United States Constitution, would be interpreted and enforced by 
foreigners, as the United States would be hopelessly outnumbered : 

United States and its possessions, 155,694,426 ; 

Atlantic Pact nations and possessions, many in Asia and Africa, approximate 
figures from World Almanac, 1952, 397,000,000—Great Britain and possessions 
figure of 140,000,000 included in the 397,000,000 does not include the Dominions 
of Australia, New Zealand, and the Union of South Africa ; and 

Whereas under an Atlantic Union supergovernment, taxes, fines, exile, imprison- 
ment, death penalties, and all our liberties would be beyond the jurisdiction and 
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therefore beyond the pretection of our Federal Constitution, as the Constitution 
of the United States only among the nations contains the unique provision which 
makes all treaties ratified by the United States Senate become the supreme law 
of the land: Therefore be it 

Resolved, That the Twenty-seventh Women’s Patriotic Conference on National 
Defense reminds Congress and our citizens that such schemes should be de- 
nounced as treasonable and subtle attempts to persuade our great country to 
commit national suicide by destroying our national independence as dectared in 
1776. 

Resolution No. 24, United States independence in danger: 


Whereas events have justified the solemn warnings of the American Bar Asso- 
eiation in their resolution of September 20, 1950, which stated that the Draft 
International Covenant on Human Rights was not in sueh form or of such content 
as to be suitable for approval and adoption by the General Assembly of the United 
Nations or for ratification by the United States of America ; and 

Whereas the dangers of treaty law were clearly defined by Frank E. Holman, 
ex-president of the American Bar Association, in his address to Veterans. of 
Foreign Wars at Yakima, Wash., July 10, 1952; and 

Whereas article I of the North Atlantic Treaty pledges its members “to refrain 
in their international relations from the threat or use of foree in any manner 
inconsistent with the purposes of the United Nations,’ thus becoming in effect a 
supplementing arm of the United Nations and a possible repetition of the present 
situation in Korea ; and 

Whereas the text of the Japanese treaty recently ratified puts the United 
States within the orbit of the objectives of the International Covenant on Human 
Rights and also the Potsdam agreements and thus within the jurisdiction of 
the United Nations regarding those programs; and 

Whereas in the text of the Japanese treaty the United States agrees to accept 
the decisions of the International Court of Justice regarding interpretation of 
this treaty; and 

Whereas future decisions of the International Court of Justice and future 
decisions of the United Nations could accuse the United States of breaking this 
treaty or any other treaty or convention and acting in such a manner. as to be 
a threat to international peace and this could lead to direct action of United 
Nations armed forces against persons and property of the United States, such 
military action to be called an international police action to preserve world 
peace; and 

Whereas in several States recent manueuvers of the United States Army, act- 
ing as agents of the armed forces of the United Nations have forcibly captured 
and imprisoned local mayors and other public officials and have taken over 
utilities, schools, and newspapers for the duration of such maneuvers (see 
Watertown, N. Y., Daily Times, August 21, 1952); and 

Whereas such practice maneuvers would be an extravagance and an out- 
rageous invasion of the military into the lives and liberties of our citizens un- 
less such military maneuvers were a part of a plan not yet disclosed to the 
American people: Therefore be it 

Resolved, That the 27th Women’s Patriotic Conference on National Defense en- 
courages a great educational campaign to acquaint all citizens with these alarm- 
ing facts, such information now being imperative, since our continuing partici- 
pation endangers our lives, our laws, and our liberties as the United States Con- 
stitution expressly states foreign treaties become the supreme law of the land. 


We have our resolution 13: Genocide Convention (reaffirmation). 


Whereas the Senate of the United States is asked to ratify as a treaty the 
so-called Genocide Convention designed to surrender to the United Nations, a 
foreign-controlled international body, the power to define and punish the newly 
conceived crime of genocide if and when the same shall be committed by the 
citizens of member nations of the United Nations, including citizens of the 
United States of America, without regard to the country or jurisdiction wherein 
such offense shall be committed; and 

Whereas under the Constitution of the United States treaties have the unique 
position of “supreme law of the land” that they have in no other country; and 

Whereas the said Genocide Convention does not relate to any matters which 
under international law, have been or are ordinarily made the’ subject of the 
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negotiation and conclusion of treaties or international agreements between na- 
tions; and 

Whereas the matters to which said Genocide Convention pertain are matters 
exclusively within the jurisdiction of the Government of the United States of 
America and the States of the Union under the Constitution and Bill of Rights: 
and 

Whereas if ratified and approved and suffered to be enforced against the citi- 
zens of the United States at home or abroad, will surrender to foreign control 
the sovereign, inherent, and inalienable powers of “we the people,” constituting 
the Government of the United States and turn over to an international commis- 
sion and an international court the investigating, prosecuting, hearing, deciding, 
and punishing of individual citizens for alleged violations: Therefore be it 

Resolved, That the 27th Women’s Patriotic Conference on National Defense, 
reaffirms its opposition to ratification of the said Genocide Convention, with or 
without reservations and that we place our faith in the Constitution of the United 
States and the Bill of Rights for the security, defense, and preservation of this 
Republic and its sovereign people. 

Mr. Chairman, we have tried to say, as you have probably gotten 
on by now, that we are opposed in any way to any further treaty, thus 
bringing us into this great tangle that seems to have been done under 
the United Nations Charter, which by the way, I heard mentioned 
awhile ago by the distinguished Senator, where someone had said that 
it was possible that the Charter might be a treaty. I would like to 
quote here from your Director of the Legislative Reference Service 
Library of the Congress. He has been in since 1940. Dr. Ernest F. 
Griffith, in his book, Congress, Its Contemporary Role, says here on 
page 88 that— 

The San Francisco Charter is a treaty ; entrance into the United Nations affiliates 
has usually required affirmative congressional action. 

This is quite an illuminating book, and it frightens those of us who 
have done some research and study over a period of years of what 
is happening to our form of government and to our Constitution under 
the sneaking attack of trying to change it by treaty. It isa long process 
by amendment of getting all the States to ratify but they found out 
that it is very easy to change it by treaty. 

People who are expecting our Congress to watch over that great 
Constitution of ours and the welfare of the people are confused when 
they hear about all of this, and those of us who have had the privilege 
of going into it to some extent, we are confused and frightened, 
especially when we read from the Director of the Records Library in 
his book on page 87, chapter 8, where he says: 

Moreover, treaties are relatively less important in international policy than 
formerly. 

Then he goes on over here on page 86: 


The Congress seems to be vying for some leadership as against the power of the 
President— 
and he goes on to_say he is not so much interested in getting your 
power but he would like to insist on a share in crucial decisions. 

We hope you will take the power you have and go forward with this 
great amendment that Senator Bricker has brought up. 

He goes on to say on page 87: 


The Executive must still reckon with the possibility that Congress will refuse 
to “go along” by nonratification of a treaty, by failure to appropriate funds, 
by nonimplementation of an executive agreement, by declining to confirm a 
Presidential choice. 
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Then he says: 

Much more dramatic have been efforts of Congress—the Constitution notwith- 
standing—to guide international policy either by further stimulating or accelerat- 
ing an already noticeable trend or by altering its course altogether. 

I would like to call your attention to this book. It is quite illuminat- 
ing. Then I should like to tell you, too, about the strangeness of the 
hour. You see, in this country we have already been cited in the United 
Nations General Assembly, as on December 9, 1948, with the charge of 
genocide. So you can see that we are in a very serious position. 

I want to read to you just one or two quotes here from George 
Washington’s Farewell Address. He says: 

Real patriots who may resist the intrigues of the favored are liable to become 
suspected and odious, while its tools and dupes usurp the applause and con- 
fidence of the people to surrender their interests. 

We know that the great question of today is whether the United 
States of America is to be governed in our international affairs and 
our domestic laws by treaty law or by laws with the constitutional 
basis passed by the Congress of the United States. 

And we want to know whether we are to surrender our God- given 
rights of freedom to a starry-eyed international tribunal who have no 
qualific vations for interpreting the laws of our country. 

In George Washington’s Farewell Address he says: 

Towards the preservation of your Government and the permanency of your 
present happy state it is requisite not only that you steadily discountenance ir 
regular oppositions to its acknowledged authority, but also that you resist with 
care the spirit of innovation upon its principles, however specious the pretext. 

Mr. Chairman, we have brought you these resolutions. We are not 
in any way going to attempt to give you the language or the mechanics. 
We are only hoping that you will pass this amendment to the Con- 
stitution as rapidly as you have stated that you would like to, and we 
appreciate very much this opportunity to come here and speak on it, 
and we can assure you that when it is passed we will do all that we can 
in our different States. 

The Cuarrman. Thank you, Mrs. Howard. I just wonder why the 
organizations did not appear against the adoption of the U nited Na- 
tions Charter. 

Mrs. Howarp. Well, of course, I don’t doubt that at all, but, of 
course, I don’t suppose very many people had a chance to appear on 
that. Don’t you know, it has not been popular to appear against a lot 
of things in the last 20 years. 

The Cuarrman. There were just two of us in the Senate that voted 
against the United Nations Charter and I was one of them. 

Mrs. Howarp. That is so appropriate, what I have just read you: 

Real patriots who may resist the intrigues of the favorites are liable to be- 
come suspected and odious while its tools and dupes usurp the applause and 
confidence of the people to surrender their interests. 

Don’t you see? 

Senator Warxrns. You are quoting George Washington now? 

Mrs. Howarp. Yes. 

The Cuatrman. Did you give your address? 

Mrs. Howarp. 1521 Monroe Street NW. 

Senator Warxkrns. Mr. Chairman? 

The Cuarrman. Senator Watkins. 
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Senator Warkrns. I would like to extend my congratulations for 
that very fine presentation on a difficult subject, and I appreciate the 
attitude of the organizations. 

Mrs. Howarp. Thank you, very much. Keep in mind these reso- 
lutions were adoptead by 38 large national patriotic women’s organ- 
izations. 

The Cuarrman. The next witness is Mr. Ernest Schein. 


STATEMENT OF ERNEST SCHEIN, CHAIRMAN OF THE COMMITTEE 
ON INTERNATIONAL LAW OF THE BAR ASSOCIATION OF THE 
DISTRICT OF COLUMBIA, WASHINGTON, D. C. 


Mr. Scuein. I represent the Bar Association of the District of 
Columbia as chairman of its committee on international law. Our 
association comprises thousands of lawyers, many of whom are ex- 
perts and certainly interested in the subject of international and 
constitutional law. We work closely in cooperation with the American 
Bar Association, and we also feel that we should like to have an op- 
portunity separately to present our views. 

What has transpired here this morning already has indicated that 
we shall have such an opportunity before a final draft is submitted, 
which will come out of the conferences of my friend Frank Holman 
and Senator Bricker on Senate Joint Resolution 1. At such time 
we should like, after our membership has had a further opportunity 
to consider pro and con the provisions of such a resolution, to present 
our views. 

The Cuairman. Do you mean to say you are going to poll your 
membership or your executive committee / 

Mr. Scuern. No, sir; our committee will listen and study and then 
submit a report. 

The Cuarrman. That is the gentlemen who are here now ? 

Mr. Scuern. I am representing the few gentlemen who will be in- 
volved in submitting a report. 

The Cuarman. I am interested in how much time you are going 
to take. 

Mr. Scuern. I understand you are interested in that. It should 
not take more time than the committee is going to take to consider 
the further elements that appear to be still reserved for consideration. 

The Cuamrman. How much time is that going to be? 

Mr. Scuern. Probably 30 days. 

The Cuarrman. No; we will not give you 30 days. At the outside, 
we can give you a week. If you cannot drop in an amendment inside 
of a week 

Mr. Scuern. Whatever is given to us we will take. If a week is the 
time in which you will want a report from our association, that is 
what we will take. 

The Cuatrman. What do you think, Senator Watkins and Senator 
Smith? Do you think a week is enough ? 

Senator Warxkrns. I am not on the subcommittee. I am on the 
full committee. I hope to see it pushed right along. It has been 
up for discussion before. 

The Cuarrman. Do you think a week is ample, Senator Smith? 
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Senator Smiru. I am not on the subcommittee either. I was on the 
ubcommittee last year. I don’t know, I think the chairman is a little 
optimistic if he thinks we are going to get down to putting this in final 
hape in a week. I would have no objection as far as 1 am concerned 
f you give the committee a little more time than that. Certainly it is 

most. important subject we are dealing with, and while I think it 
ought to be pushed along as the chairman suggests 

The Cnarmman. I think they have had this pending before them 
for 2 years. 

Mr. Scuern. Senate Joint Resolution 130, in our oprmion, is different 
from Senate Joint Resolution 1. 

The Cuatrman. Well, you have had this problem before you for a 
long time, and I am setting this for a week from today. We are going 
to get through with this matter. 

Mr. Scurry. I believe that is an awfully short time. 

The CuarrmMan. It is a short time, but we are going to get action 
on this resolution. We are not going over into July with nothing 
done about. it. 

Mr. Scuern. There are many lawyers in this country who are 
mxious to be heard on this subject. 1 do not know how they will be 





heard. . 

The Cramrman. We have telegrams here, dozens of them, and they 
are going to have a chance to be heard, but we are going to get rid of 
t, we are going to get through with it. There are a lot of other 
matters pending before this committee, important matters, and we are 
going to goalong. There is going to be no delay. 

Mr. Scuern. I do not want to appear too persistent, Mr. Chairman, 
but 1 week, when Frank Holman has already indicated he is going into 
conference - Friday to change some of the |: anguage of Senate Joint 
Resolution 1, does not give us a great deal of time to assemble an 
informed hea fom which I am sure this committee is interested in. 

The Carman. Well, we will set it for a week from today for the 
time being. If you can show good cause for extending the time we are 
likely to do that. 

Mr. Scner. Thank you. 

The CuHarrmMan. We will file these telegrams here in the record from 
the various bar associations. They are all in favor of this with the 
exception of one. Will you see that that one person is entitled to be 
heard, Mr. Smithey? There is also a protest here against the bill. 
Will you see that these people are notified so that they can appear in 
opposition to it, the Church Peace Union? We will also put all these 
letters in the record, together with the telegrams. 

(The communications referred to are as follows:) 


Wicnira, Kans., February 16, 1953. 
Hon. WILLIAM LANGER, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C.: 

It is my understanding hearings are to begin Wednesday, February 18, on 
constitutional amendment re treaties and executive agreement. I very much 
favor a constitutional amendment substantially in the form recommended by the 
American Bar Association. Your careful and thoughtful deliberation of this 
amendment will be appreciated. 

J. E. ScHAEFER. 
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TuLsA, OKLA., February 16, 1953 ' 
Senator WILLIAM LANGER, 
Chairman, Judiciary Committee, 
Senate Office Building, Washington, D. C.: 

Re treaties and executive agreements sincerely urge passage of constitutiona! 
amendment in form recommended by American Bar Association. May I urge 
your best efforts along this line. 

Froyp L. REAM, 


LittLe Rock, ArKk., February 16, 1953. 
Hon. WILLIAM LANGER, 
Senate Office Building: 

Understand that hearings will begin in nee ,uture on proposed constitutional 
amendment with respect to treaties and executive agreements. Every think 
ing lawyer with whom I am acquainted feels that this subject is tremendously 
important and that the substance of the American Bar Association proposal is 
highly satisfactory. Anything that can be done to bring about early favorable 
action on this matter will be a distinct service to this Nation. 

Epwarp L, Wrienr. 





SEATTLE, WASH., February 16, 1958. 
WILLIAM LANGER, 
Chairman, Judiciary Committee: 


In accordance with resolution Washington State Bar at convention last Sep- 
tember we favor constitutional amendment on treaties in form proposed by the 
American Bar Association. 

Puiipe D. MacBripe, 
President, Washington State Bar Association, 


GREAT FALLS, Mont., February 16, 1958. 
Senator WrLIAM LANGER, 
United States Senate, Washington, D. C.: 


I favor the constitutional amendment in the form recommended by the Ameri- 
can Bar Association of which I am a member of the house of delegates. We 
do not want treaty law. 

JuLtrus J. WUERTHNER, 
Ex Mayor of Great Falls, Mont. 





ALEXANDRIA, LA., February 16, 1958. 
Hon. WiiLiAm LANGER, 


United States Senator, Washington, D. C.: 


Am informed that Senate Judiciary Committee will commence hearings on 
constitutional amendment concerning matter of treaties and executive agree- 
ments. This matter strikes at the very heart of our constitutional system. Urge 
that the committee adopt an amendment substantially in the form recommended 
by the American Bar Association. 

Lepoux R. Provosty, Attorney. 





WILMINGTON, N. C., February 16, 1953. 
Senator Wir1AM N. LANGER, 


Chairman, Senate Judiciary Committee, Washington, D. C.: 
Understand Senate Judiciary Committee begins hearings Wednesday on Con- 
stitutional amendment affecting treaties and executive agreements. I favor and 


urge adoption of amendment substantially in the form proposed by the American 
Bar Association. 


L. J. Porsson. 





ion: 


urge 


58, 


ional 
1ink 
USL 
al is 
rable 


iT. 


od. 


Sep- 
the 


eri- 
We 


on 
‘ee- 
rge 
led 


on- 
nd 
an 


TREATIES AND EXECUTIVE AGREEMENTS 27 


KNOXVILLE, TENN., February 17, 1953. 
Senator WILLIAM LANGER, 
Washington, D. C.: 

Understand your judiciary subcommittee considering Senate Joint Resolution 
No. 1. We earnestly request your enthusiastic support of the resolution which 
seeks to restore to our Constitution the position it has held in years past and 
which we as patriotie citizens 3,000 strong hope it will hold forever. 

STANDARD KNTrTInG MILrs, INC 
E. J. McMILian, President. 


RoOcHESTER, MINN., February 17, 19538. 
Senator Wint1aM LANGER, 
Chairman, Senate Judiciary -ommittee, 
Senate Office Building: 

On February 7, Indiana State Bar Association unanimously adopted commit- 
tee report favoring constitutional amendment limiting effect of treaties and 
executive agreements substantially in form recommended by American Bar 
Association. As a member of that committee, strongly urge your judiciary com- 
mittee to act favorably on such proposed amendment in order that our form of 
government may be preserved. 

TreLForD B, ORLEISON, 
Union National Bank Building, New Albany, Ind. 


DENVER, CoLo., February 17, 1958. 
Hon. Epwin C. JOHNSON, 
United States Senate, Washington, D. C.: 

The constitutional amendment regarding treaties and executive agreements, 
in substantially the form recommended by the American Bar Association, is in 
our judgment, imperative to the security and well-being of the citizenry of the 
United States. 

Roya C. RupriGHr. 
JAMES A, Woops. 

CHARLES J. BEISE. 
GOLDING FAIRFIELD. 


TULARE, CAuiIF., February 18, 1953. 
Senator WILLIAM LANGER, 
Senate Office Building, Washington, D. C.: 

It is my conviction for the good of our country that you approve the adoption 
of Bricker amendment to the Constitution regarding Treaty Law as proposed by 
the American Bar Association. 

Mrs. CHARLES W. CHENHALL. 





BAKERSFIELD, CAuir., February 18, 1958. 
Senator WILLIAM LANGER, 
Chairman, Subcommittee of Judiciary, Washington, D. C.: 
Protect our Constitution. Approve of the recommendation made by the 
American Bar Association to aid the Bricker bill. 
Mrs. C. E. BoypsTon, 
Regent of DAR, Bakersfield, Calif. 





BAKERSFIELD, Catir., February 18, 1953. 
Senator WILLIAM LANGER, 
Chairman, Subcommittee of Judiciary, Washington, D. C.: 
We want our Constitution rights protected. Thoroughly approve of the recom- 
mendation made by the American Bar Association to aid the Bricker bill. 
Mrs. Epna D. BusTER. 
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Des Moines, Iowa, February 17, 1953. 
Senator WILLIAM LANGER, 


Chairman, Senate Judiciary Committee, Senate Office Building, 
Washington, D. C.: 

Board of governors Iowa State Bar Association unanimously favor adoption 
of constitutional amendment re treaties and executive agreements. Lawyers of 
Iowa believe lawmaking functions belong in the Congress and will favor any 
amendment similar to one recommended by American Bar Association, 


Iowa STATE BAR ASSOCIATION, 
By Epwarp H. Jones, Secretary. 


BAKERSFIELD, CALIF., February 18, 1953. 
Senator WILLIAM LANGER, 


Chairman, Senate Office Building, Washington, D. C.: 
Fully approve constitutional amendment endorsed by American Bar Associa- 
tion preventing foreign treaties becoming American law. 
D. L. TYLER 


SAN Francisco, Cauir., February 18, 1958. 
Senator LANGER, 


Chairman, Judiciary Committee, 
United States Senate, Washington, D. C.: 
Request favorable consideration on amendment recommended by American 
Bar Association committee on peace and law. 


ANNA M. COLLINS. 


San Margo, Cauir., February 18, 1958. 
Senator LANGER, 


Judiciary Committee, 
United States Senate, Washington, D. C.: 
I earnestly recommend favorable consideration amendment Constitution as 
revised by American Bar Association. 
Opus C. Horney, 
Brigadier General Retired. 


Fort WAYNE, IND., February 18, 1953. 
The Honorable WiLLIAM LANGER, 


Senate Office Building, Washington, D. C.: 
At a regular meeting of the Fort Wayne Medical Society, Fort Wayne, Ind., 


February 17, it was requested that we go on record as favoring the early 
approval of the Bricker resolution, Senate Joint Resolution 1. 


Fort WAYNE Mepicat Soctery. 





KeL_Loce, IpAno, February 17, 1958. 
Hon. WILLIAM LANGER, 


Chairman, Senate Judiciary Committee, 
United States Senate, Washington, D. C.: 


Commend to you and your committee for favorable action text of constitutional 
amendment on treaty law proposed by American Bar Association committee on 
peace and law. This proposal arrived at after long and serious consideration by 
leading American lawyers, debated and now approved by recommendation of the 
American Bar Association. Consider such an amendment as a great need and 
this proposed form as the proper solution to that need. 


Rosert EB. Brown, 
President, Idaho State Bar. 
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SHERIDAN, Wyo., February 17, 1958. 
Hon. WILL1AM LANGER, 
Chairman, Senate Judiciary Committee, 
United States Senate, Washington, D. C.: 

The house of delegates of American Bar Association has approved proposed 
constitutional amendment re treaties and executive agreements as sponsored by 
Hon. Frank E. Holman, Seattle, Wash. I urge favorable consideration of this 
draft as approved by the American Bar Association. 

H. GLENN KINSLEY, 
State Delegate, American Bar Association for Wyoming. 


DeNver, CoLo., February 17, 1958. 
Hon. WILLIAM LANGER, 
Chairman, Senate Judiciary Committee, 
United States Senate, Washington, D. C.: 

The constitutional amendment regarding treaties and executive agreements, in 
substantially the form recommended by the American Bar Association, is, in our 
judgment, imperative to the security and well-being of the citizenry of the 
United States. 

JAMES A. Woops, 
Roya. C, RusBRiGHT, 
GOLDING FAIRFIELD, 
CHARLES J. BEISE. 


BAKERSFIELD, CALIF., February 17, 1958. 
WILLIAM LANGER, 
Senate Office Building, Washington, D.C.: 


I respectfully request your support for the constitutional amendment as out- 
lined by American Bar Association committee on peace and law. 
JOHN 8S. KINa, 
511 Jefferson, Bakersfield, Calif. 


TULARE, Calir., February 17, 1952. 
Senator WILLIAM LANGER, 
Washington, D. C.: 
I favor the passage of the Bricker bill with the amendment opposed by the 
American Bar Association closing the loopholes, 
MERVIN J. FULTON. 


RESOLUTION 


The American Flag Committee hereby adopts the following resolution : 

Whereas great danger is facing the United States of America, by reason of the 
many international proposals being submitted by treaty to deprive the United 
States of America of her constitutional rights and power, and the constitutional 
rights and power of the individual States of the United States of America: 
Therefore, be it 

Resolwed, That the subcommittee of the Judiciary Committee of the Senate draft 
proper legislation in the form of an amendment of the right to make treaties, to be 
submitted to the States, to protect the American Government and the people 
thereof, against the many abuses and dangers of treaty law. 


THE AMERICAN FLAG COMMITTEE, 
By Mrs. R. E. Hankinson, State Chairman, 
AFC, California. 
Dated this 12th day of February 1953. 
Mrs. R. E. HANKINSON, 
Mrs. E. EvizaABeTH LAINE, 
W. Henry MAcFarLanp, Jr. 
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AMERICAN BAR ASSOCIATION JOURNAL, 


Sioug Falls, 8S. Dak., February 16, 19538. 
Hon. WILLIAM LANGER, 


United States Senate, Washington, D. C. 


DeaR SENATOR: I am advised by Frank Holman, of Seattle, Wash., that the 
Senate Judiciary Committee, of which you are chairman, will begin hearings 
on Wednesday, the 18th, on a proposed constitutional amendment limiting the 
effect of treaties and executive agreements. 

From the information I have received, I understand there will be a great many 
varying texts and forms of amendment presented to the committee. All of these 
have to deal with the same subject, which is limiting the effect of treaties and 
executive agreements. 

As you are aware, the American Bar Association, through its house of dele- 
gates, has recommended a constitutional amendment which has heretofore been 
presented to you and the members of your committee. This amendment has 
been carefully considered for many years by some of the ablest lawyers in America 
and clearly expresses the cumulative thinking of the American Bar on this 
subject 

The purpose of this letter is to emphasize the fact that we of the American 
Bar wish to see a constitutional amendment approved by your committee in 
substantially the form heretofore recommended by our association. 

Yours very truly, 


Roy E. WrIy. 


AMERICAN BAR ASSOCIATION, 


Chicago 10, Ill., February 16, 19538. 
Hon. WILLIAM LANGER, 


United States Senator, 
Senate Office Building, Washington, D. C. 


DEAR BILL: I have been advised that hearings will commence February 18 on 
the constitutional amendment relating to treaties and executive agreements. I 
have written to you before on this subject. 

I understand that there are about a dozen different amendments. The Ameri- 
can Bar Association, through many of its very fine legal minds, have worked 
out a constitutional amendment which I am convinced is what this country needs. 
I certainly would favor an amendment substantially in the form recommended 
by the American Bar Association. I think that the amendment so suggested is 
responsive to the thinking of the people in this part of the country. 

I have never liked the idea of negotiating treaties and executive agreements 
without the knowledge or consent of the people, the effect of which is to over- 
ride what we always thought was the supreme law of the land, namely, the 
Constitution, and I think it is time to put a stop to it. 

With kindest regards, I am, 

Yours very truly, 
HERBERT G. NILLEs, 
State Delegate for the State of North Dakota. 


Concorp, N. H., February 16, 1953. 
Hon. WILLIAM LANGER, 


Senate Office Building, Washington, D. C. 


Dear SENATOR: I am writing you coneerning the proposal to amend the Con- 
stitution relating to treaties and executive agreements. As a member of the 
house of delegates of the American Bar Association, I voted in favor of the form 
as recommended by the American Bar Association. I favor a constitutional 


amendment substantially in that form, and I will appreciate anything you can 
do in support of it. 


Very truly yours, 
WILLouGcHey A. CoLBy. 
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WYMAN, STarR, BootH, WADLEIGH & LANGDELL, 
Manchester, N. H., February 16, 1953 
Hon. WILLIAM LANGER, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

DEAR Six: I write to you to record my endorsement of a constitutional amend- 
ment with reference to treaties and executive agreements which shall be worded 
substantially as in the form recommended by the American Bar Association. 

I have been engaged in the general practice of law in New Hampshire for a 
little over 50 years. I have read all of the literature and arguments relating 
to treaties and executive agreements that I have been able to secure. I believe 
that such a proposed amendment is called for as an aid to the conservation of 
our constitutional system. 

Respectfully yours, 
Louis E. WYMAN 


LOFTIN & WHAL, 
Jacksonville 1, Fla., February 16, 1953. 


Re Senate Joint Resolution 1, International Treaty Law. 
Hon. WiLtiAM LANGER, 
Chairman, Senate Judiciary Committee, 
United States Senate, Washington, D.C. 

My Dear SenatoR: I understand that the Senate Judiciary Committee, under 

your leadership, proposes to begin hearings this week on the constitutional 
mendment with respect to treaties and executive agreements; that there are 
about a dozen varying texts before your committee. 

I am very much in favor of the proposal to limit the authority of the executive 
department of the Government to make these international agreements. In the 
past, in my judgment, many treaties and other international agreements have 
been made which were not only contrary to the best interest of the country but 
which were also in violation of the United States Constitution and some State 
constitutions. 

I favor a constitutional amendment to take care of this situation. While un- 
doubtedly the subject can be approached in a good many ways, I think an amend- 
ment substantially in the form as that recommended by the American Bar Asso- 
ciation would definitely alleviate ali evils. 

I sincerely trust your Committee will report out such an amendment. 

With kindest regards, I am 

Sincerely yours, 
Scorr M, Lorr1n 





MOSTELLER, FELLERS, ANDREWS & LOVING, 
Oklahoma City 2, Okla., February 16, 1958. 
Hon. WILLIAM LANGER, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

DeAR SENATOR LANGER: It is my understanding that, as chairman of the Senate 
Judiciary Committee, you are commencing hearings on a proposed constitutional 
amendment dealing with treaties and executive agreements. As you know, the 
American Bar Association has devoted considerable time and attention to this 
matter, utilizing the ability and capacity of particularly qualified members of 
the bar as well as the considered judgment of members of its house of delegates. 
It would appear that an amendment substantially in the form approved by the 
American Bar Association should merit a favorable reception by your committee, 
and I know you will see to it that the views of the American bar are heard and 
that the studied efforts of these constitutional lawyers receive appropriate con- 
sideration. 

Your thoughtful leadership in connection with this important matter is greatly 
appreciated. 

Very sincerely yours, 
JAMES D. FELLERs. 
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THE CHURCH PEACE UNION, 
New York 21, N. Y., February 16, 19538. 
Hon. WILtIAM LANGER, 
Senate Office Building, Washington, D. C. 

Dear Sir: The enclosed is a copy of a resolution passed by the executive com- 
mittee of the Church Peace Union protesting the Bricker resolution. It was 
voted May 21, 1952. 

Very truly yours, 
JoHN R. INMAN, Assistant Secretary. 


RESOLUTION IN OpposITION TO SENATE JOINT RESOLUTION 130, COMMONLY CALLED 
rHE BricKER RESOLUTION 


The Church Peace Union records its opposition to Senate Joint Resolution 
130, joint resolution proposing an amendment to the Constitution of the United 
States relative to the making of treaties and executive agreements, commonly 
called the Bricker resolution, for the following reasons: 

1. The existing Constitution of the United States provides adequate safeguards 
against the encroachment of treaties or executive agreements on the rights of 
United States citizens 

2. Our Government, in order best to serve the national interest, must frequently 
participate with other nations in international organizations. Senate Joint 
Resolution 130 would prohibit many treaties of arbitration and conciliation which 
must rely on commissions and tribunals of an international nature and would 
nullify all agreements to refer disputes to the International Court of Justice. 
Further, it would seriously jeopardize the formation or continued existence of 
such international organizations as the North Atlantic Treaty Organization and 
the United Nations. 

We strongly urge that the Congress, the President, and the courts of the United 
States hold uppermost the rights of the citizens of the United States together 
with the national interest and employ the existing constitutional machinery in 
protecting both. 

Voted at executive committee meeting of the Church Peace Union May 21, 1952. 

Senator Smrrn. Mr. Chairman, I do not know what organizations 
have protested except just the one you mentioned. It might be well 
to have Mr. Smithey check on the organizations that have protested 
and those in favor, too. We might have some information there that 
would be worth while. 

The CuatrmMan. The staff will do that. 

Mr. rene maybe you and I can get together sometime in ~ next 
day or two to see how we can expedite this matter and get it deter- 
mine = as rapidly as possible. 

Mr. Horman, I am at your service, sir. 

The Caamman. You understand these matters are delayed and de- 
layed and delayed and delayed, and this is a very important. matter 
1 want this Congress to act upon it. 

Mr. Hotman. [I am at your service any time, sir. 

Senator Smrru. May I inquire, are the protests you mentioned, for 
the most part, on the principle of the proposed amendment or as to 
the form or language? 

The CuarrmMan. They do not say. 

Mr. Horman. Is there one protest ? 

The CuarrMan, There is one protest. 

Senator Smrru. I can see that there can be many differences of 
opinion about the precise language to be used. Iam not certain at all 
myself about that, a good many of us are not. 

The Cuatrman. We will give them a chance to be heard. They are 


mostly by rabbis and ministers. There is the Church Peace Union 
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founded by Andrew Carnegie, and it does not say the year, the address 
of which is 170 East 64th Street, New York City. 

Mr. Homan. I think Senator Smith’s point is very well taken. I 
think you ought to check the nature of that organization, Mr. Chair- 
man. 

Mr. Scurrn. The Association of the Bar of the City of New York, 
at the conclusion of a long report, says that the Committee on Federal 
Legislation, and the Committee on International Law opposes the pro- 
posed constitutional amendment Senate Joint Resolution 130 out of 
which this has grown. 

Mr. Hotman. And that is the only bar association in the United 
States that today has taken any official action against it, sir. 

Mr. Hatcn. By a very small attendance of the membership, I think 
about 5 percent. 

The CuatrMan. Tomorrow morning at 10 o’clock we will hear Mr. 
Theodore Pearson and Mr. Dana Backus, of the Association of the 

sar of the City of New York; also Mrs. Enid Griswold, of the National 

Economie Council; Mrs. Lucas, of the Daughters of the American 
Revolution; and Mrs. Merwyn Fenner and Mr. Frank Goldman, of 
nai Brith; and Rev. D. M. Scott, of the American Council of Chris- 
tian Churches of California. That is at 10 o’clock in the morning. 
If any of them are here now they will take notice that we will meet 
promptly at 10 o’clock. 

Is there anybody here who wants to be heard who has not been heard 
today ? 

Mr. Scuwerrr. Yes. 

The Cuarman. All right, we will keep right on going. 

Mr. Smirney. This is Mr. Schweppe. 

The CHatrRMAN. I understood you did not want to be heard because 
you wanted to redraft that resolution. 

Mr. Hotman. No; we want to be heard so as to get it before you, sir. 

The Cuateman. All right, sit right up here, if you will.. You may 
have all the time you want. Do not hurry at all, we have a lot of 
time. 


STATEMENT OF ALFRED J. SCHWEPPE, SEATTLE, WASH., CHAIR- 
MAN, COMMITTEE ON PEACE AND LAW THROUGH THE UNITED 
NATIONS OF THE AMERICAN BAR ASSOCIATION 


Mr. Scrrweprr. My name is Alfred John Schweppe, of Seattle, 
Wash. 

Speaking as chairman of the American Bar Association’s committee 
on peace and law through United Nations, I appreciate the invita- 
tion extended to the members of this committee to be here today. All 
seven members of this committee, except United States circuit judge 
Orie L. Phillips, who is unavoidably detained, are, or will be, present 
at this hearing today or tomorrow, in order to be of such assistance 
to the United States Senate as we may be in considering the subject 
matter of this important Senate Joint Resolution No. 1, introduced by 
Senator Bricker, of Ohio, with some 60 Senators as cosponsors, on 
treaties and executive agreements, and other proposals on the same 
subjects, including those of the American Bar Association. 
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Our position has already been to a considerable extent outlined in 


last year’s 540-page volume of Senate hearings on treaties and exec- 
utive agreements (S. J. Res. 130, May June, 1952); and whatever 
we said then we incorporate here by reference. 

For the record, the American Bar Association comprises approxi- 
mately 50,000 lawyers of the United States, and in its makeup repre 
sents, so nearly as may be, the entire organized bar of the United 
States. The house of delegates of the American Bar Association, 
which is its governing body, comprising several hundred members, 

made up of representatives of the members of the American 
bar from each of the 48 States and the Territories: (2) of representa- 
tives of all of the State and the principal city bar associations in the 
United States: and (3) o f represent: itives of other leading law organi- 
zations, such as the American Law Institute and the American Judica- 
ture Soc lety. 

‘I - American Bar Association has, for its objectives, the protection 


of the Constitution of the United States, the maintenance of peace 
serenade law, and the improvement of the administration of justice 
in all its phases. 

The resolutions of the house of delegates are adopted only after 
careful study by committees and such discussion and debate as the 
subject matter requires. 

The resolutions of the house of delegates are the official action of 
the American Bar Association. The association, as such, speaks only 
by formal action of its house of delegates, just as does the United 
Sates Senate. Hence, in this hearing today, except insofar as I pre- 
sent official resolutions “ the house of delegates of the American Bar 
Association, relating to the subject matter of the hearing, I—and that 
applies to other members of our committee—do not speak for the 
American Bar Association, as such, but solely as an individual mem- 
ber of the committee on peace and law, which, by reason of having 
made extended studies and reports in this field, has some moderately 
informed views on the subject. 

The CrHatrman. Who does speak for American Bar Association? 

Mr. Scuwerre. The house of delegates, and I will present its reso- 
lution. 

The Crarrman. Do you want to have anybody here representing 
them ? 

Mr. Scuwerrer. Yes: we represent them. 

The CuarrMan. I thought you said you were giving your individual 
views. 

Mr. Scuweprre. I said we represent the American Bar Association 
house of delegates as its official spokesmen, and we will present its 
resolution. The comments which we make will be individual com- 
ments. 

The Cuarrmman. Thank you, sir. 

Senator Warxtns. The resolution itself is the only thing official 
from the organization. 

Mr. Scuweprpr. That is right. 

Mr. Hotman. That is all they will ever do, is pass a resolution. 

Senator Butier. Is that in the original form as passed ? 

Mr. Scuweppr. Yes. 

Senator Burier. And it still is as restricted as it was originally? 

Mr. Scuwerre. It is written as it was passed. 
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Mr. Smrrury. There have been some minor changes in the resolution 
which you now support ¢ 

Mr. Scuwerrr. Our committee has shortened the text somewhat, but 

is still basically the same resolution that the house of delegates 
lopted. We have improved the language slightly by shortening. 

The American Bar Association committee on peace and law consists 

seven persons. Besides the chairman, the members are Mr. Carl 
B. Rix, of Milwaukee, vice chairman of the committee and a former 
president of the American Bar Association: Chief Judge Orie Phillips 

of the United States Court of Appeals for the Tenth Circuit, who, 
neidentally, was recipient in 1950 of the American Bar Association 

medal for distinguisled service in the cause of American jurispru 
dence, the highest award within the gift of the American Bar Associ- 
ation: Mr. Frank B. Ober, a distinguished lawyer from Baltimore, 
Md.: Mr. Vermont Hatch, of the well-known firm of White & Case, 
New York City; Mr. Eberhart P. Deutsch, ” of the leading members 
of the New Orleans bar: and Dr. George A. Finch of Washington, 
D. C., who is a distinguished practitioner an a professor in the field of 

ternational law in this city, who is also editor in chief of the Ameri- 
can Journal of International Law, and who was a member of the State 
Department during the secretaryship of that great American lawyer, 
Mr. Elihu Root. 

The American Bar Association committee on peace and law has for 
ts field the study and appraisal of the work of the United Nations, 
and of the position of the United States in that work, and of the impact 

of United Nations programs on Federal and State law in the United 
States. The committee has studied and reported, and in some in- 
stances held regional conferences throughout the United States, on 
such subjects as the statute of the World Court, the codification of 
nternational law, the genocide convention, the proposed covenant on 
human rights, the proposed covenant on freedom of information, the 
proposed news-gathering convention, and so forth. 

Because of the large number of new treaties being proposed by the 
United Nations in the political, social, and economic fields (some 200 
treaties are reported to be in the works in the United Nations and its 
affiliated organizations), and because of article VI of the Federal 
Constitution making all treaties the supreme law of the land, any 
thing in the constitution or laws of the several States to the contrary 
notwithstanding, and because of the real possibility that such treaties, 
if ratified, may adversely affect in a large way existing Federal laws 
and State constitutions and laws, the committee on peace and law 
several years ago considered the advisability of studying possible 
amendments to the treatymaking power of the Constitution to pre- 
vent adverse effects of treaties on the domestic law of the Nation. 

The house of delegates of the American Bar Association in Septem- 
ber 1950, in a formal resolution, approved this study, looking toward 
definite recommendations in this field. This study was in no way in- 
tended as an attack on the United Nations, but as a means of preserv- 
ing the United Nations for its primary function of collective security, 
because surely we believe the United Nations will surely fail, so far as 
the American people are concerned, if it continues to persist in pro- 
grams designed to make domestic law for the people of the United 
States, setting aside State laws and constitutions, as well as Federal 
laws. 
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As the result of intensive study, the committee one ace and law sub- 
mitted to the house of delegates of the American Bar Association at 
the February 1952 midwinter meeting of the National Bar Association 
a draft of a proposed constitutional amendment relating to the treaty- 
making power. After extended debate, and with some opposition, the 
house of delegates overwhelmingly adopted the following resolution, 
which I here read into the record. 

This is the resolution adopted by the house of delegates on February 
26, 1952 [reading]: 

Resolved, That the American Bar Association recommend to the Congress of 
the United States for consideration an amendment to the Constitution of the 
United States in respect of the treatymaking power, reading as follows: 

“A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. A treaty shall become effective as internal 
law in the United States only through legislation by Congress which it could 
pass under its delegated powers in the absence of such treaty.” 


This resolution, as indicated above, represents the opinion of the 
organized bar of the United States in the 48 States and the Territories, 
as embodied in the American Bar Association, after full study and 
debate, although it should be recognized that there may be 1 or 2 
individual groups who think an amendment is unnecessary. 

The pertinent portions of the report of the committee on peace and 
law, on which the foregoing resolution was based (report of 
February 1, 1952) are reprinted on pages 480-504 of the volume en- 
titled “Treaties and Executive Agreements,” being hearings before a 
subcommittee of the Committee on the Judiciary, United States 
Senate, May 21-June 9, 1952, and will not be here reoffered. 

There are also two articles on the treaty power and the American 
Bar Association proposals in the June and September 1952 issues of 
the American Bar Association Journal, written respectively by George 
A. Finch and Eberhard Deutsch, both members of our committee. 
Reference is hereby made to them. 

In order to give you the benefit of the further studies of our com- 
“ange not yet incorporated in the record, I offer from the Septem- 
ber 1, 1952, report of the committee on peace and law to the house of 
duhiaea of the American Bar Association, pages 7-18, dealing with 
the treatymaking power and with executive agreements. 

(The information referred to is as follows:) 


1. Tor TREATYMAKING POWER 


At the midwinter meeting of the American Bar Association held at Chicago 
on February 25-26, 1952, the house of delegates recommended to the Congress 
of the United States for consideration an amendment to the Constitution of the 
United States in respect to the treatymaking power, reading as follows: 

“A provision of a treaty which conflicts with any provision of this Constitu- 
tion shall not be of any force or effect. <A treaty shall become effective as 
internal law in the United States only through legislation by Congress which it 
could enact under its delegated powers in the absence of such treaty.” (See 
proceedings of house of delegates, 38 Am. Bar Jour. 435, May 1952.) 

In due course, this action of the house of delegates was brought to the attention 
of Coneress. 

On February 7, 1952, before the text of the American Bar Association's pro- 
posal was adopted on February 26, Senator John W. Bricker of Ohio, joined by 
56 other Senators (to which others have since been added), introduced Senate 
Joint Resolution 130, which proposes a constitutional amendment with respect 
to both treaties and executive agreements. Congressman Smith of Wisconsin 
introduced the same amendment in the House of Representatives on February 
11, 1952, as House Joint Resolution 376 
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At the time of introducing Senate Joint Resolution 130, Senator Bricker said 
(Congressional Record, Feb. 7, 1952, p. 923) : 

“Before explaining the joint resolution section by section, I should like to 
pay tribute to the magnificent work of the American Bar Association and its 
committee on peace and law through United Nations in alerting the American 
people to the dangers inherent in the treatymaking power. I desire to pay a 
special tribute to the association’s distinguished past president, Mr. Frank E. 
Holman, of Seattle, Wash., for his pioneer work in this field. 1 hope that the 
American Bar Association’s careful study of this subject over the past 4 years 
will result shortly in a proposal to amend the Constitution designed to accom- 
plish the same objective as the resolution just introduced.” 

Senate Joint Resolution 130 was referred to the Senate Judiciary Committee 
and by it in turn referred to a subcommittee (consisting of Senators Pat A. Me- 
Carran, Nevada, chairman; Herbert R. O’Conor, Maryland; Willis Smith, North 
Carolina; Homer Ferguson, Michigan; Robert C. Hendrickson, New Jersey), for 
hearing, This subcommittee held hearings which began May 21 and continued 
intermittently thereafter until closed on June 13, 1952. At these hearings pro 
ponents and opponents of an amendment to the Constitution respecting treaties 
ud execuive agreements were heard. 

On invitation of the Senate subcommittee, and with the consent of the board 
of governors of the American Bar Association, all seven members of the commit- 
tee on peace and law testified at the subcommittee hearings. They stated their 
views in support of a constitutional amendment and recommended the text 
adopted by the house of delegates as respects the treaty power. They suggested 
that, while the Bricker text covered the subject as a basis for study, the Ameri 
can Bar Association text appeared more concise and obviated some questions 
arising under the text of Senate Joint Resolution 130. They concluded that the 
American Bar Association text was preferable and suggested that the Senate 
subcommittee give it consideration. 

Since your committee’s last report, additional literature, pro and con, has 
appeared with respect to the treaty power, to which attention is directed. See 
Zechariah Chafee, Jr., Criticism of Constitutional Amendment Backed by 
A. B. A., Harvard Law School Record, February 21, et seq.; Zechariah Chafee, 
Jr.. Amending the Constitution to Cripple Treaties, 12 Louisiana L. Rev. 345 
(May, 1952); Arthur BH. Sutherland, Jr., Restricting the Treaty Power, 65 
Harvard L. Rev. 1305 (June, 1952) ; Report of the Association of the Bar of the 
City of New York on 8. J. Res. 180 (May, 1952) ; George A. Finch, The Treaty 
Clause Amendment: The Case for the Association, 38 Am. Bar. Jour. 467 (June, 
1952): Zechariah Chafee, Jr., Stop Being Terrified of Treaties: Stop Being 
Scared of the Constitution, Am. Bar Jour. September, 1952; Eberhard P. Deutsch, 
The Need for Constitutional Amendment to the ‘Treaty Power: A Restatement 
and a Reply, Am. Bar Jour, September, 1952. 

In general, Mr. Chafee, Mr. Sutherland, and the Association of the Bar of the 
City of New York think that such an amendment is unnecessary and undesirable, 
and that the President and the Senate can be counted upon to act carefully and 
wisely. Mr. Finch and Mr. Deutsch, on the other hand, fully develop the 
reasons for the American Bar Association’s amendment and, in our judgment, 
effectively answer the arguments in opposition. 

It is of unusual significance that, in the Steel Seizure cases (Youngstown Sheet 
& Tube Co. v. Sawyer, decided June 2, 1952, 72 Sup. Ct. 863) Chief Justice Vinson, 
dissenting, with the concurrence of two other judges, stated that the United 
Nations Charter and the North Atlantic Treaty, as treaties designed to suppress 
aggression, give the President the power to seize private property, although stat- 
utory authority is wanting, and although the majority of the Supreme Court 
holds that he has no such power under the Constitution, and that under the 
fifth amendment he is denied the power to take property, without due process 
of law and without just compensation. If two additional judges had accepted 
the views of the Chief Justice, the treaty known as the United Nations Charter 
and the North Atlantic Treaty, made by the President and consented to by the 
Senate, would have effected a fundamental change in the American form of 
government, without Congress, or without the States or the people (to whom 
all powers not delegated are reserved under the 10th amendment) having 
anything to say about the matter. This real danger will be averted by the 
proposed amendment. 

Another development of interest is the confirmation of the view of your com- 
mittee of U. S. v. Curtiss-Wright Export Corporation (299 U. S. 304), by Mr. 
Justice Jackson’s concurring opinion in the Steel Seizwre cases (Youngstown 
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Sheet & Tube Company v. Sawyer, decided June 2, 1952, 72 Sup. Ct. 865) Your 
committee in its February 1, 1952, report (pp. T-8, 910) sharply criticized the 
Curtiss-Wright case as being largely broad and erroneous dicta. It is believed 
(and the decisions based on the law of nations cited by the court confirm that 
belief) that the Curtiss-Wright decision confuses the position of the United States 
as viewed under international law by foreign nations with the position of the 
United States in international relations as a matter of domestic constitutional 
law, under which the treaty power is delegated expressly. Despite the sweeping 
language, the case dealt only with an express congressional delegation of power 
to the President authorizing him in certain cireumstances to forbid the sale 
of arms to foreign countries. Mr. Justice Jackson says (footnote 2 of this con- 
curring opinion) that “much of the court’s opinion is dicta”; and that it involved 
“but the question of his [the President's] right to act under and in accord with 
an act of Congress.” And he concludes with the following statement: 

“* * * Tt recognized internal and external affairs as being in separate cate- 
gories, and held that the strict limitation upon congressional delegations of power 
to the President over internal affairs does not apply with respect to delegations 
of power in external affairs. It was intimated that the President might act in 
external affairs without congressional authority, but not that he might act con- 
trary to an act of Congress.” [Emphasis supplied. ] 

[It should be noted particularly that the American Bar Association’s proposed 
amendment does not prevent the President and the Senate from making a treaty, 
otherwise valid under the Constitution, on any subject whatsoever, and that all 
such treaties are effective externally. But the proposal prevents such a treaty 
from becoming effective as internal law in the United States, except to the extent 
that Congress legislates within its delegated powers in the absence of such treaty. 

Your committee will keep the house of delegates advised of further develop- 
ments on the proposed treaty-power amendment. 


Il. Executive AGREEMENTS 


Immediately following the midwinter meeting of the association in Chicago in 
February 1952, at which time your committee's recommendation of a proposed 
constitutional amendment with respect to the treaty power was adopted, your 
committee determined to make a study of the subject of executive agreements. 

A subcommittee of your committee studied and analyzed the leading literature 
and decisions on the subject, including, among others, the following: McClure, 
International Executive Agreements (1{41); Borchard, Shall the Executive 
Agreement Replace the Treaty?, 53 Yale L. J. 664 (1944) ; McDougal and Lans, 
Treaties and Congressional—Executive or Presidential Agreements ; Interchange- 
able Instruments of National Policy, 54 Yale L. J. 181 and 534 (1945) ; Borchard, 
Treaties and Executive Agreements—A Reply, 54 Yale L. J. 616 (1945) ; Borchard, 
Treaties and Executive Agreements, 50 Am. Pol. Sci. Rev. 729 (1946) ; Arthur PF. 
Sutherland, Jr., Restricting the Treaty Power, 65 Harvard L. Rev. 1305, pp. 
320-1324: McCarran, Congressional Power Respecting Treaties and Executive 
Agreements, Cong. Ree. Jan. 21, 1952, pp. 301-2; Hearings, Senate Committee on 
Commerce, entitled “Civil Aviation Agreements” April 6 and April 10, 1946, pp. 
311-334, for a distinction between treaties and executive agreements; United 
States vy. Pink, 315 U. S. 208 (1942): United States v. Belmont. 301 U. S. 82 
(1937) ; Guaranty Trust Company v. United States, 304 U. S. 126 (1938) ; Mos- 
cow Fire Insurance Company v. Bank of New York, 280 N. Y. 686, 20 N. E. (2d) 
758 (1939) ; affirmed without opinion by an equally divided court, sub nom. United 
States vy. Moscow Fire Insurance Company, 305 U. S. 624 (1940). 

On January 21, 1952, Senator McCarran, of Nevada, chairman of the Senate 
Judiciary Committee, introduced Senate Joint Resolution 122, which would under- 
take to regulate executive agreements by congressional action (Congressional 
Record, Jan. 21, 1952, p. 301). A copy of Senate Joint Resolution is hereto 
attached as appendix A. 

On February 7, 1952, Senator John W. Bricker, of Ohio, introduced Senate Joint 
Resolution 130 as a proposed constitutional amendment, which, in addition to 
reguiating the treaty power, also regulates executive agreements. (See Con- 
gressional Record, Feb. 7, 1952, pp. 920-928.) <A copy of Senate Joint Resolution 
130 is hereto attached as appendix B. 

Senator McCarran in Senate Joint Resolution 122 recommends immediate 
statutory control of executive agreements. Senator Bricker in Senate Joint 
Resolution 130 recommends that, in any event, the subject should be dealt with by 
constitutional amendment. At the time of introducing his proposed constitutional 
amendment in the form of Senate Joint Resolution 130, Senator Bricker said: 
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“In my judgment there is nothing inconsistent between section 4 of the pro- 
posed amendment and Senate Joint Resolution 122, recently introduced by the 
distinguished chairman of the Senate Judiciary Committee, the Senator from 
Nevada, Mr. McCarran. After we find out what can be done with executive 
agreements by legislation, we will have a clearer idea of what must be accom 
plished, if at all, by constitutional amendment” (Congressional Record, Feb. 
7, 1952, p. 923). 

When the members of your commitcee appeared in May of this year to testify 
at the Senate Judiciary Subcommittee hearings on Senate Joint Resolution 130 
(the Bricker amendment), they were asked to express their opinions on the 
provisions of the Bricker amendment relating to executive agreements. In 
answering such questions, your committee members stated that neither the 
American Bar Association nor your committee had taken action on the subject 
of executive agreements, and that anything an individual member might say 
expressed only his personal opinion and was in no way binding on the commit 
tee or on the American Bar Association. Individual members of the committee 
called attention to article I, section 8, clause 18, of the Constitution and to Vz 
parte Quirin (817 U. 8. 1, 25-26, 29), and expressed their opinion that under 
the clause of the Constitution just cited executive agreements were subject to 
congressional control; that both the statutory and constitutional amendment 
approach seemed sound ; and that any doubt on the subject raised by broad dicta 
in such (cases as U. 8. v. Curtiss-Wright Corporation (299 U. S. 304 and U. 8. 
v. Pink (315 U.S. 208) should, in any event, be removed by constitutional amend- 
ment. Tentatively, individual members of the committee were of the view that 
all the purposes of Senate Joint Resolution 130 might be accomplished by com- 
bining two sentences from that resolution, as follows: “Executive agreements 
shall not be made in lieu of treaties” (sec. 4 of S. J. Res. 130), and “Congress 
shall have power to enforce this article by appropriate legislation” (sec. 5 of S. J. 
Res. 130). Several members of your committee made that suggestion when 
questioned by Senators during the hearing. 

The full membership of your committee on peace and law has, since the Senate 
subcommittee hearings, made additional studies of, and given further extended 
consideration to, executive agreements. As a result of a meeting of the full 
committee in July, devoted almost exclusively to this subject, your committee 
believes that both Senator McCarran in Senate Joint Resolution 122 and Senator 
Bricker in Senate Joint Resolution 130 have the right approach; namely, that 
executive agreements should be subjected to regulation by Congress. Senator 
McCarran’s proposal would, if adopted, appear to be of immediate efficacy under 
the Constitution as it now exists; and Senator Bricker’s proposal of incorporat- 
ing the congressional control principle in his proposed constitutional amendment 
would remove any conceivable doubt in the subject. 

Your committee directs attention to article I, section 8, clause 18, of the Con- 
stitution of the United States, which provides that Congress shall have power 
“to make all laws which shall be necessary and proper for carrying into execution 
the foregoing powers and all other powers vested by this Constitution in the 
government of the United States, or any department or officer thereof.” [Em- 
phasis supplied. ] 

It seems clear that the foregoing clause vests Congress with the power to make 
all laws “necessary and proper” to carry the executive power into effect; and 
that Congress can, therefore, under the existing Constitution, regulate executive 
agreements. 

This view is supported by the principles announced in Ha parte Quirin (317 
U. S. 1, 25-27, 29), in which Chief Justice Stone, in a unanimous opinion, makes 
it unequivocally clear that “Congress and the President, like the courts, possess 
no power not derived from the Constitution”; that, under article I, section 8, 
clause 18, Congress has all legislative power “necessary and proper” for carry 
ing the executive power into execution; and that where there is congressional 
legislation on any subject it is unnecessary to determine to what extent the 
President might act in the absence of legislation. 

This view of the Constitution was strongly emphasized by the Supreme Court 
in the Steel Seizure cases (Youngtown Sheet & Tube Co. v. Sawyer, decided 
June 2, 1952, 2 Sup. Ct. 868) in which the majority of the Court twice emphasizes 
article I, section 8, clause 18, and concludes with a statement, as follows: 

“Congress has not thereby lost its exclusive constitutional authority to make 
laws necessary and proper, to carry out the powers vested by the Constitution 
‘in the Government of the United States, or any department or officer thereof.’ ” 

And, of course, it is the President's constitutional duty to “take care that the 
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laws be faithfully executed,” including any law that Congress may make regu- 
lating executive agreements. 

This view was further emphasized by Mr. Justice Jackson in his concurring 
opinion in the Steel Seizure cases, in which he says (footnote 2 of his opinion) 
that the Court has “intimated that the President might act in external affairs 
without congressional authority, but not that he might act contrary to an act of 
Congress.” {Emphasis supplied.] 

This statement of Mr. Justice Jackson not only supports the aflirmative 
position, as does the main opinion of the court, that Congress can regulate the 
manner of exercising the executive power, including, of course, executive agree- 
ments, but conversely states that the President may not “act contrary to an act 
of Congress” passed within its delegated powers. 

It therefore seems reasonably clear that under article I, section 8, clause 18, 
Congress now has power to regulate executive agreeinents. Since Congress has 
the power to make all laws necessary and proper to carry into execution the 
powers vested by the Constitution in the executive department or the President, 
it becomes the duty of the President faithfully to execute such laws as Congress 
may pass regulating executive agreements. 

Though believing that present constitutional power appears to exist in Con- 
gress to regulate executive agreements, your committee is of the opinion that. 
to remove any doubts engendered by dicta in decisions above referred to it is 
desirable to incorporate the congressional control principle with respect to 
executive agreements in a constitutional amendment along the general lines 
proposed by Senator Bricker. 

Your committee recognizes, as does Senator Bricker’s proposal, that one of 
the strong criticisms currently made of executive agreements is that there has 
been a tendency on the part of the executive department to make executive 
agreements and not submit them to the Senate for approval, instead of cover- 
ing the subject by treaties, which require Senate approval. Certain executive 
agreements, embodying long-range and far-reaching policy commitments on 
the part of the United States, such as those at Tehran and Yalta, have so 
disturbed the American people that it would be fitting to remove any conceiv- 
able doubt on the question by constitutional amendment. 

While “executive agreements, sometimes authorized by Congress in advance, 
and sometimes not, have been used by the United States throughout its history,” 
(see Sutherland, supra, 65 Harvard L. Rev. at p. 1821), your committee believes 
that it was never intended that executive agreements and treaties should be 
interchangeable, as contended by some proponents of broad executive power; 
otherwise, the treaty clause was, and is, surplusage. 

Based upon the foregoing views and considerations, your committee now 
proposes that the American Bar Association recommend to the Congress 
of the United States, for consideration, an amendment to the Constitution of 
the United States in respect of executive agreements, identical with individual 
opinions already expressed before the subcommittee of the Senate Judiciary 
Committee, with the addition of a sentence preserving intact existing constitu- 
tional power to regulate executive agreements. The full text of the suggested 
amendment reads as follows: 

“Executive agreements shall not be made in lieu of treaties. Congress shall 
have power to enforce this provision by appropriate legislation. Nothing herein 
shall be construed to restrict the existing power of Congress to regulate execu- 
tive agreements under the provisions of this Constitution.” 

The purpose and effect of the draft constitutional amendment proposed by 
your committee in respect of executive agreements may be stated as follows: 

The first sentence of this proposed constitutional amendment is a necessary 
corollary to the constitutional amendment with respect to the treaty-making 
power adopted by the house of delegates of the American Bar Association on 
February 26, 1952. That proposed amendment would deny force and effect to a 
provision of a treaty which conflicts with the Constitution. It would require 
legislation by Congress under its delegated powers in the absence of a treaty, 
before a treaty shall become effective as internal law in the United States. The 
corrective value of that amendment would be greatly weakened if nothing were 
done about international agreements which are made by the executive alone, 
and which have been used increasingly in recent years as an alternative method 
of reaching understandings with foreign governments. 

It has been held by the Supreme Court that executive agreements may have 
the force of law within the United States and supersede State law. United 
States v. Pink, 315 v. 3, 208, 230-1. Doubtless, if treaties which are expressly 
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recognized in the Constitution and which are negotiated by the President and 
approved by the Senate, can be set aside or modified by subsequent congressional 
legislation—a principle recognized in Ware v. Hylton (3 Dall. 190, 261 (1796) ) 
and since often reaffirmed, as for example, in Head Money Cases, 112 U. 8. 580, 
597-99 (1884)); Hijo v. United States, (194 U. §S. 315, 324 (1904))—then 
certainly an executive agreement, which has no express recognition in the 
Constitution and is made by the President alone, must be subject to such sub- 
sequent congressional action. In fact, your committee believes as stated above, 
that Congress has, or should have, power to regulate them in advance and 
to control their effect as domestic law. 

It is historically demonstrable that executive agreements have been increas- 
ingly used in lieu of treaties largely as a matter of growing executive usurpation. 

There has recently prevailed in the State Department the theory that the 
President has in his discretion the choice of resorting either to treaties or 
executive agreements in his dealings with foreign nations. Thus, it is said: 

“For controversial international acts the Senate method may well be quietly 
abandoned, and the instruments handled as executive agreements. But for large 
numbers of purely routine acts, about which no public opinion exists and no 
question as to their acceptability arises, the present method is desirable * * *. 
(International Executive Agreements, by Wallace McClure, New York, Columbia 
University Press, 1941, p. 378). 

From 1920 to his retirement last year, Mr. McClure, the author of the foregoing 
quotation, was an officer of the Department of State. Among other positions he 
held was that of Assistant Chief of the Treaty Division. 

Contra this position was that of Dr. Charles Cheney Hyde, author of the out- 

standing modern American treatise on international law, Solicitor for the Depart- 
ment of State under Secretary Charles Evans Hughes, and from 1925 to 1945 
Hamilton Fish professor of international law and diplomacy at Columbia Univer- 
ty Sneaking before the American Society of International Law on April 30, 
87, Dr. Hyde said: 
“From examination of the various permitted modes of agreement-making to 
which the United States has had recourse, it will be found that in practice the 
test of whether it is obligatory for the resident to work with the Senate, or, 
to put it differently, whether there has been imposed through the Constitution 
a duty to make use of a treaty as the instrumentality of agreement, has in the 
particular case usually been deemed to rest upon the character of the objectives 
sought to be accomplished. It has not been supposed, for example, that the 
Executive, with or without the aid of Congress, was free to dispense with treaty- 
making whenever he might desire to avoid difficulties to be encountered in obtain- 
ing the senatorial approval of a desired compact. Deference for the constitu 
tional privilege of the Senate has been constantly manifested in the making of 
certain well-defined classes of internatiomal arrangements; and that deference 
has revealed a seeming acknowledgment that the constitutional provisions in 
relation to treatymaking were far more than indicia of a procedure to be followed 
in case the Executive chose to employ a treaty as a pleasing setting for an agree 
ment, and that the provisions in that instrument were rather to be regarded as 
declaratory of a constitutional duty on the part of the Executive invariably to 
submit agreements within a broad and fairly well-defined field to the Senate for 
itsapproval. The practice of the United States throughout its life reveals respect 
for this idea.” (Constitutional Procedures for International Agreement by the 
United States, Proceedings of American Society of International Law, 1937, 
p. 45). 

The first sentence of the proposed executive-agreement amendment would 
admonish the Executive that such discretionary power does not exist, and that 
the Congress has the power to regulate the use of executive agreements by appro- 
priate legislation. 

It is not deemed feasible or desirable to attempt initially a rigid distinction 
between what may be properly done by treaties, on the one hand, and executive 
agreements, on the other. That should be left to be determined by Congress over 
the years from experience when and as it, from time to time, decides to pass 
regulatory legislation in the field of executive agreements. 

It may, for example, be enacted that all agreements by the Executive pledging 
or requiring an appropriation by Congress, or disposing of property of the United 
States, shall take the form of a treaty. Likewise, agreements for the alienating 
or leasing of territory, or assuming jurisdiction thereof on the part of the United 
States, agreements concerning assets and property rights such as were included 
in the so-called Litvinov assignment (United States v. Pink (315 U. 8S. 208)), and 
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agreements with other nations pledging or implying the adoption of a long-range 
national foreign policy on the part of the United States might also be required 
to be entered into with the formality of a treaty. As to the last-mentioned cate- 
gory of executive agreements, some 30 years ago Dr. Charles Cheney Hyde pul 
lished the following admonition : 

“Under the Constitution there appears to be no way in which to deter the 
political department of the Government from giving expression to a view as to 
policy or law, which, regardless of the form it assumes, may present a grave 
obstacle when subsequently, in the course of diplomatic negotiation, or of an 
arbitral adjudication, the United States deems it of highest importance to pursue 
a different course For that reason, it may be fairly doubted whether the present 
practice whereby the President agrees without the approval of the Senate to 
understandings or declarations of vast import, serving both to further the polit 
ical aspirations of other States or to weaken proportionally the subsequent influ 
ence of the United States as a deterrent, is to be regarded as advantageous to 
the Nation.” (International Law Chiefly as Applied by the United States, 1922, 
vol. Il, p. 33, note). 

An armistice is but a suspension of military operations, and hostilities may be 
resumed if a peace treaty does not result (Hague Convention and Regulations 
Respecting the Laws and Customs of War on Land, art. 36) ; an occupying state 
is regarded only as an administrator and usufructuary (ibid., art. 55) ; belligerent 
military occupation being essentially provisional does not serve to transfer sover 
eignty over the territory controlled (Hyde, International Law, vol. II, p. 362): 
territory and property in the possession of the victorious belligerents at the end 
of hostilities are held subject to the terms of the treaty of peace terminating the 
war (Hyde, op. cit., and Oppenheim, International Law, 1916, vol. II, pp. 280 
282); the President of the United States has no power to terminate war without 
the advice and consent of the Senate (Hijo v. United States, 194 U. 8S. 315 (1904) ). 
These rules might be the subject of legislation by Congress as to the power of the 
President to make permanent commitments for the Nation during temporary war 
periods in the exercise of his powers as “Commander in Chief of the Army and 
Navy of the United States” (United States Constitution, art. I1)—a power far 
more limited than commonly believed, even by Presidents. See ez parte Milligan 
(4 Wall. 2 (1866) ) ; ew parte Quirin (317 U.S. 1, 25-26, 29 (1942) ) ; Steel Seizure 
cases (72 Sup. Ct. 863) (June 2, 1952). 

In general, it might be prescribed that all agreements by the Executive with 
foreign nations in the field of legislation delegated to the Federal Congress shall 
be in the form of treaties made conformably to the provisions of the proposed 
amendment on the treaty-making power. 

The proposed amendment regarding executive agreements would naturally not 
affect so-called executive agreemerts which are made pursuant to prior specific 
congressional authorization given to the President, or which are made specifically 
subject to subsequent approval or implementation by such legislation before 
becoming effective. 

In order that the first two sentences of the proposed amendment on executive 
agreements may not be construed as exhausting congressional power to regulate 
such agreements, the last sentence has been added, expressly stating that “nothing 
herein shall be construed to restrict the existing powers of Congress to regulate 
executive agreements under the provisions of this Constitution.” This clause 
is intended to preserve what is now believed to be the full authority of Congress 
to regulate executive agreements under article I, section 8, clause 18, granting 
to the Congress the power “to make all laws which shall be necessary and 
proper for carrying into execution * * * all other powers vested by this Constitu- 
tion in the Government of the United States and in any department or officer 
thereof.” 

Finally, there are certain types of purely executive agreements made by the 
President in his conduct of the foreign relations of the United States which are 
necessary for the proper administration of the Department of State. These types 
of executive agreements have been described by John Bassett Moore, who served 
for many years as an Assistant Secretary of State and later as counsel for the 
State Department, and is regarded as one of the leading authorities on inter- 
national law, as follows: 

“The conclusion of agreements between governments, with more or less for- 
mality, is in reality a matter of constant practice, without which current diplo- 
matic business could not be carried on. A question arises as to the rights of an 
individual, the treatment of a vessel, a matter of ceremonial, or any of the 
thousand and one things that daily occupy the attention of foreign offices with- 
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ut attracting public notice; the governments directly concerned exchange views 
and reach a conclusion by which the difference is disposed of. They have entered 
nto an international ‘agreement,’ and to assert that the Secretary of State of the 
United States, when he has engaged in routine transactions of this kind, as he has 
onstantly done since the foundation of the Government, has violated the Con 
stitution because he did not make a treaty, would be to invite ridicule. Without 
the exercise of such power it would be impossible to conduct the business of his 
fice.” (20 Political Science Quarterly pp. 385, 389-390. ) 

Such powers as the President may possess to make these types of executive 
agreements under the law or custom of the Constitution are properly safe 
vuarded by the third sentnce of the proposed amendment on executive agree 
ments, which, it will be noted, preserves “the existing power of Congress to 
regulate executive agreements under the provisions of this Constitution,” 

It may be that Congress will conclude that the present constitutional provision 
art. I, see. 8, clause 18, discussed above) is an adequate basis for legislative 
egulation of executive agreements and will decide that no constitutional amend- 

ment respecting executive agreements is necessary. However, if one is proposed, 
your committee’s suggested text appears worthy of consideration, 

’ We recognize that a shorter text of an amendment could in this instance be 
prepared, such as: “Congress shall have power to regulate executive agreements.” 
But it was thought that since the power in all probability already exists, it was 
ndesirable to draw a text which might imply a legislative determination that 
the power does not presently exist. 

It is believed that the committee’s suggested text, which embodies the basic 
idea of the Bricker amendment on executive agreements, adequately covers the 
situation; and that the other procedural provisions of the Bricker amendment, 
such as publication and automatic termination, are proper subjects of legislation 
under the text of the amendment as proposed by your committee. 

Your committee believes that the text suggested by your committee on executive 
agreements should be recommended to Congress by the house of delegates. 


Mr. Scuwerre. I also offer from the February 1, 1953, Report of 
the Committee on Peace and Law of the American Bar Association, 


pages 5-11, and appendix A thereto, pages 19-21, dealing with treaties 
and executive agreements. 


(The information referred to is as follows:) 
REPORT OF STANDING COMMITTEE ON PEACE AND LAW, Frepruary 1, 1953 
I. TREATIES AND EXECUTIVE AGREEMENTS 


Mr. John Foster Dulles, now Secretary. of State, before the regional meeting, 
American Bar Association, Louisville, Ky., April 12, 1952, made an address 
entitled “The Negotiation of Treaties” (American Bar Association Journal, June 
1952, p. 487). In the course of this address he made the following remarks: 

“The treatymaking power is an extraordinary power liable to abuse. Treaties 
make international law and also they make domestic law. Under our Constitu- 
tion treaties become the supreme law of the land. They are indeed more supreme 
than ordinary laws, for congressional laws are invalid if they do not conform 
to the Constitution, whereas treaty law can override the Constitution. Treaties, 
for example, can take powers away from the Congress and give them to the 
President; they can take powers from the State and give them to the Federal 
Government or to some international body and they can cut across the rights 
given the people by the consfitutional Bill of Rights.” 

The foregoing remarks of Mr. Dulles succinctly point up the problem with 
which your committee on peace and law has been dealing since 1948, and the 
study of which has resulted in the recommendations of your committee to the 
house of delegates of the American Bar Association. 

At the midwinter meeting of the American Bar Association held at Chicago on 
February 25-26, 1952, the house of delegates, on suggestion of the committee 
on peace and law, recommended to the Congress of the United States for consider 
ation an amendment to the Constitution of the United States in respect to the 
treatymaking power, reading as follows: 

“A provision of a treaty which conflicts with any provision of this Constitu 
tion shall not be of any force or effect. A treaty shall become effective as internal 
law in the United States only through legislation by Congress ‘which it could 
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enact under its delegated powers in the absence of treaty.” (See proceedings 
of house of delegates, 38 Am. Bar Jour. 435, May 1952.) 

In due course, this action of the house of delegates was brought to the attention 
of Congress. 

At the annual meeting of the American Bar Association held at San Francisco 
September 15 to 19, 1952, the house of delegates, on suggestion of the committee 
on peace and law, recommended to the Congress of the United States for con 
sideration an amendment to the Constitution of the United States in respect to 
executive agreements, reading as follows: 

“Executive agreements shall not be made in lieu of treaties. Congress shall 
have power to enforce this provision by apprpriate legislation. Nothing herein 
shall be construed to restrict the existing power of Congress to regulate executive 
agreements under the provisions of the Constitution.” (See proceedings of 
house of delegates, 38 Am. Bar Jour. 1069, December 1952.) 

In due course, this action of the house of delegates was brought to the attention 
of Congress. 

In November of 1952 a subcommittee of the Judiciary Committee of the United 
States Senate, consisting of Senators Pat McCarran, Nevada, chairman; Herbert 
R. O'Conor, Maryland; Willis Smith, North Carolina; Homer Ferguson, Michi 
gan, and Robert C. Hendrickson, New Jersey, caused to be published the hearings 
on Treaties and Executive Agreements held between May 21 and June 9, 1952. 
The volume of hearings on Treaties and Executive Agreements published by the 
Government Printing Office, Washington, D. C., consists of 540 pages, and con- 
tains statements pro and con on these important subjects. The hearing volume 
contains statements by each member of the committee on peace and law; and 
pages 517-540 set forth a memorandum of your committee in reply to the memo 
randum of the Department of Justice, which was in substance published by Mr 
Philip Perlman, former Solicitor General, in the November 1952 issue of the 
Columbia Law Review. 

The great interest aroused on the subject matter is illustrated by the fact that, 
with the commencement of the new 83d Congress, Senator John W. Bricker, of 
Ohio, joined by 61 other Senators, introduced Senate Joint Resolution 1, a pro- 
posed constitutional amendment designed to regulate both treaties and executive 
agreements (Senator Bricker’s S. J. Res. 130, introduced in the 82d Congress, 
expired with that Congress); that Senator McCarran of Nevada introduced 
Senate Joint Resolution 2, calling for immediate regulation of executive agree- 
ments by congressional action; and that there were introduced in the House of 
Representatives 10 resolutions dealing with both treaties and executive agree- 
ments as follows: 

House Joint Resolution 7, introduced by Representative Auchincloss, Republican, 

New Jersey 
Honse Joint Resolution 12, introduced by Representative Burdick, Republican, 

North Dakota 
House Joint Resolution 25, introduced by Representative Dolliver, Republican, 

Iowa 
House Joint Resolution 28, introduced by Representative Dondero, Republican, 

Michigan 
Honse Joint Resolution 32, introduced by Representative Fisher, Democrat. Texas 
House Joint Resolution 57, introduced by Representative McDonough, Republican, 

California 
House Joint Resolution 65, introduced by Representative Mills, Democrat, 

Arkansas 
House Joint Resolution 79, introduced by Representative Smith, Republican, 

Wisconsin 
House Joint Resolution 84, introduced by Representative Wilson, Democrat, 

Texas 
House Joint Resolution 141, introduced by Representative Pelly, Republican, 

Washington 

The texts recommended to Congress for consideration by the house of déle- 
gates of the American Bar Association are embodied in House Joint Resolution 
141, introduced by Congressman Pelly of the State of Washington. 

For the information of the house of delegates, the Association of Attorneys 
General of the United States and also many bar associations and other organi- 
zations have recommended to Congress a constitutional amendment regulating 
hoth treaties and executive agreements. That there should be some opposition 
is, of course, understandable. Aside from some opposition yoiced in the hearings 
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before the Senate subcommittee, certain literature in opposition was referred 
to in the September 1, 1952, report of your committee. Your committee’s position 
is set forth in its February 1, 1952, and September 1, 1952 reports, in the May— 
June, 1952, hearings before the Senate subcommittee, and in two articles in the 
June and September issues of the American Bar Association Journal, respec- 
tively, by Mr. George A. Finch and Eberhard P. Deutsch, both members of your 
committee. 

Reference is also made to the book by Federal Circuit Judge Florence Allen, 
entitled “The Treaty as an Instrument of Legislation” (McMillan, 1952). 

Accompanied by a large etching of a Trojan horse, an informative summary 
viving the pros and cons on the question was published by the Christian Science 
Monitor, January 26, 19538, entitled “Primer on the Treaty Debate: Is There a 
Trojan Horse?” 

Most of the opposition agrees with much of the legal reasoning of your com- 
mittee in support of a constitutional amendment, but disagrees as to the present 
necessity of doing anything about the problem, suggesting that the people of 
the United States should rely on the President and the United States Senate. 
In this connection it seems pertinent to refer to the quotations from Woodrow 
Wilson and Thomas Jefferson (recenly quoted by Mr. John W. Davis in his 
argument in the Steel Seizure cases) set forth at the beginning of this report. 
Che argument made by the opposition is a negation of the theory of consti- 
tutional limitations on which our Government rests. The American people 
have confidence in constitutional restraints above all confidence in individuals. 
The first 10 amendments were added to the Constitution in 1791, to prevent 
in advance abuses of power. The house of delegates has expressed its view 
that the abuse of the treaty power should be prevented now. 

The principal opposition along these lines mentioned above comes from the 
Association of the Bar of the City of New York, which approved a resolution 
adopting conclusions condemnatory of amendment in this field generally and 
of the so-called Bricker amendment (S. J. Res. 130, introduced in the 82d Cong.) 
specifically, although it did not center its attack upon the proposal recommended 
by the house of delegates of the American Bar Association. 

The New York State Bar Association on January 30, 1953, had a debate 
on the subject predicated in part upon a report dated June 6, 1952, by its 
committee on amendments to the Federal Constitution, consisting of William D. 
Mitchell, chairman; John W. Davis, Lewis R. Gulick, John J. Mackrell, and 
Harrison Tweed. The committee had recommended “that proposals, including 
the Bricker resolution, for amending the constitutional provisions as to treaties 
be laid aside for the time being and the efforts of the association directed, * * * 
at preventing the acceptance or ratification of the Covenant on Human Rights 
in its present form.” At the January 30, 1953, meeting of the New York State 
Bar Association, Mr. Vallance moved the following resolution. 

“Resolved, That the New York State Bar Association opposes the adoption 
of the proposed constitutional amendment limiting the powers of the President 
to make treaties and executive agreements known as Senate Joint Resolution 
130, 82d Congress, 2d session.” 

Mr. John W. Davis moved to amend the resolution by extending it to Senate 
Joint Resolution 1 (88d Cong.). After extended debate the resolution so 
amended was tabled. (Mr. Tweed’s views, separately recorded, while not agree- 
ing in toto with the report on other matters, concurred in the conclusion opposing 
the Bricker proposals. ) 

Certain portions of the Mitchell report are in such complete agreement with 
the legal views of your committee, that they are set forth in appendix A hereto. 
The fears of the New York State Bar Association committee that the Supreme 
Court would sustain the proposed International Covenant on Human Rights 
in reality constitute a strong argument for a constitutional amendment. 

Your committee has examined all of the proposals now pending in Congress. 
While your committee believes that the text previously recommended by it 
fully and adequately covers all of the constitutional principles which are 
involved, and which were approved by the house of delegates, an even shorter 
version, wholly within those principles, could appropriately read as follows: 

“SecTION 1. A provision of a treaty which conflicts with any provision of this 
Constitution shall not be of any force or effect. A treaty shall become effective 
as internal law in the United States only through legislation which would be 
valid in the absence of treaty. 

“Sec. 2. Executive agreements shall be subject to regulation by the Congress 
and to the limitations imposed on treaties by this article.” 
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Because the final text of any proposed constitutional amendment will he 
drawn by the Judiciary Committees of Congress, your committee is not recom 
mending any text changes to the house of delegates, 

By way of brief comment on the text, no objection has been offered to the first 
sentence rendering void all treaties in conflict with the Constitution, except that 
such a statement is “unobjectionable in itself but unnecessary” (Zechariah 
Chafee, Jr.. Harvard Law School Record, February 21, 1952; see American Bar 
Association Journal, September 1952, p. 794). Nor has much substantial opposi 
tion been expressed to the first clause of the second sentence which renders al! 
treaties non-self-executing until Congress acts by implementing legislation, thus 
vutting the United States in this respect on a parity with the great majority of 
nations. In virtually all of the countries of the world a treaty, while effective 
as an international obligation upon ratification. does not become domestic law 
unless and until made so by parliamentary action (see American Bar Associa 
tion Journal, September 1952, pp. 794, 795; ibid., June 1952, pp. 468, 469; Report 
of Committee on Peace and Law, September 1, 1950). 

Che principal attack on the treaty amendmert recommended by the American 
Bar Association centers on the last clause of the second sentence, usually re 
ferred to as the “which clause.’ That clause provides that implementing legis- 
lation by Congress intended to make treaties effective as internal law must be 
legislation by Congress ‘“‘which it could enact under its delegated powers in the 
absence of treaty.” The “which clause” is intended to set aside the rule of 
Vissouri v. Holland (252 U. 8. 416), which establishes the principle that when 
the United States makes a treaty on a subject within the treaty power, the Con 
gress can enact legislation to implement the treaty which it would not have power 
to enact in the absence of a treaty, and thus enter a field normally reserved to 
the States. That decision makes possible the complete upsetting of the constitu- 
tional balance between Federal and State power through the exercise of the 
treaty power by the President and two-thirds of the Senators present (American 
Bar Association Journal, September 1952, p. 795). The objection to the Ameri 
ean Bar Association draft was stated in the committee report to the New York 
State Bar Association above referred to, as follows: 

“The result would be that even if a treaty deals with an appropriate snbject 
of international agreement, the Congress would have no power to implement it 
or make it effective in the United States, unless the subject matter were one on 
which Congress could legislate in the absence of a treaty” (p. 12). 

Among the examples mentioned in the report are “treaties giving the right to 
do business or own or inherit land, with reciprocal rights for our citizens 
abroad” (p. 12). 

The objection is founded upon the untenable assumption that the President 
and the Senate acting as the treaty-making power have broader legislative power 
over the people of the United States than the Congress itself, in which the people 
by express grant in the first part of the Constitution vested “all legislative 
power.” This notion flies in the face of Jefferson’s concept, expressed in his 
Manual of Parliamentary Practice as follows: 

“By the general power to make treaties, the Constitution must have intended 
to comprehend only those objects which are usually regulated by treaties, and 
cannot be otherwise regulated. 

“Tt must have meant to except out all those rights reserved to the States; for 
surely the President and the Senate cannot do by treaty what the whole Govern- 
ment is interdicted from doing in any way.” [Italies supplied.] (Quoted from 
American Bar Association Journal, September 1952, p. 736.) 

So far as concerns the specific objection respecting aliens in this country, in 
return for reciprocal rights for our citizens abroad, such concessions have been 
a well-established part of the commercial policy of the United States from the 
beginning of the Republic. They have been identified particularly with the 
treaty-making powers because treaties are usually the form in which reciprocal 
agreements between nations are made. To urge that Congress is incapable of 
exercising its constitutional power to regulate commerce with foreign nations. 
and that such regulation cannot be had except through the exercise of the treaty 
making power constitutes a confusion of constiutional power; it creates limita 
tions upon congressional power in the interest of enlarging the treaty power. 
By virtue of its power to regulate foreign commerce, to define and punish 
offenses against the law of nations, to declare war, etc., the Congress now has 
delegated power to legislate with respect to all of the important subjects in 
the legitimate treaty field. (See American Bar Association Journal, June 1952, 
p. 470.) Insofar as Congress does not have power under the Constitution to 
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evislate, the consent of the several States must be appropriately obtained ; 

h is the case, for example, in Canada, which is also a federal state. (See 
\merican Bar Association Journal, September 1952, p. 794; ibid., June 1952, 

£59.) 

‘hose who object to the so-called which clause in the American Bar Associa- 
op treaty proposal fail to appreciate the real significance of this clause to the 
preservation of our form of government against the abuse of the treaty power, 
riginating in the type of agreements which the executive arm of the Govern- 
vent has been negotiating in the last few years in the name of human rights 
ind in other areas. Without such a constitutional limitation, and within the 
ecent State Department concept that “there is no longer any real distinction 
etween ‘domestic’ and ‘foreign’ affairs” (see American Bar Association Journal, 
September 1952, p. 737, the President and two-thirds of the Senators present 

iid take over the entire area of internal law now reserved to the States. 

Supporters of the association’s amendment have been challenged to point 

any ratified treaty raising questions that show the need for a constitutional 

nitation on the treaty-making power. The only treaty which has actually 
een ratified is the United Nations Charter itself, which has undoubtedly, un 
ler Missouri v. Holland already conferred on Congress the unlimited power to 
mplement by legislation treaties on all matters, including individual rights, 

vered by that instrument” (American Bar Association Journal, September 
1952, p. 796). 

Your committee has for several years given constant and serious study as to 
he most effective means of dealing with these real and potential extensions of 
he treaty-making power. After considering all alternatives, it concluded that 
he only sure safeguard against present and future risk is a constitutional amend- 
ient, Which while preserving the treaty-making power in all its effectiveness 
matters which are genuine subjects of international agreement, will close the 
gap for such distortions as those just mentioned. The house of delegates agreed 

(o date almost no objection has been voiced to the second section, designed 

make it clear and unequivocal that Congress has the power “to make all 


aws which shall be necessary and proper” to control executive agreements 
Constitution, art. I, see. 8, cl. 18: Youngstown Sheet & Tube Co. v. Sawyer, 
343 U. S. 579 (June 2, 1952); Ee parte Quirin, 317 U. S. 1, 25-27, 29;. Report 


t Committee on Peace and Law, September 1, 1952). Congress and the public 
seem unanimous that Exeeutive agreements should be controlled by law within 
he Constitution 

\ hearing has been set on treaties and Executive agreements commencing 
February 18, 1952, before a subcommittee of the Judiciary Committee of the 
United States Senate. The subcommittee consists of Senator William Langer, 
Republican, of North Dakota, chairman; Everett M. Dirksen, Republican of 
[llinois: John M. Butler, Republican, of Maryland; Fstes Kefauver, Democrat, 
if Tennessee: and Harley M. Kilgore, Democrat, of West Virginia. Having 
been invited by the Senate subcommittee, members of the committee on peace 
ind law, by authorization of a committee of the board of governors pursuant 
to the resolution of the house of delegates on September 20, 1951, will appear 
and testify. 

The house of delegates will be kept advised with regard to further developments. 


ArppenpIx A—New York State Bar ASSOCIATION COMMITTEE ON AMENDMENTS 
TO THE FEDERAL CONSTITUTION 


(William D. Mitehell, chairman; John W. Davis; Lewis R. Gulick; John J. 
Mackrell; Harrison Tweed) 


EXCERPTS FROM REPORT ON PROPOSED CONSTITUTIONAL AMENDMENTS RELATING TO 
THE MAKING OF TREATIES AND THEIR EFFECT, PRESENTED JUNE 1952 


‘That case [Missouri v. Holland, 252 U. S. 416] thus established the principle 
that when the United States makes a treaty on a subject within the treaty 
power, the Congress can enact legislation to implement the treaty which it 
might not have power to enact in the absence of a treaty, and thus enter a 
field normally reserved to the States” (p. 4). 

“If the Covenant on Human Rights deals ‘with an appropriate subject of 
international agreement’ and is thus within the treaty power, the rule announced 
in Missouri v. Holland would operate to give the Congress power-to implement 
the treaty by legislation which it could not enact in the absence of a treaty 
and thus enter a field heretofore reserved to the States” (p. 5). 
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“If it is within the treaty power and would be valid as a treaty, then under 
the rule of Missouri v. Holland the power of Congress to enact legislation on 
the subject of civil rights would be substantially enlarged and such limits on 
that power as now exist would disappear. Such a result would cause serious 
dissension within the United States between the advocates of States’ rights, and 
those who desire increase in the centralized power of the Federal Government. 
We would gain nothing by the Human Rights Convention which justifies us in 
precipitating such dissension in the United States. Measures in support of 
civil rights are already more fully developed in the United States than in any 
other nation, unless it be in the British Commonwealth of Nations, 

“Qn the other hand, many of the other nations involved have not reached 
a stage of political or social development where it is practical for them at one 
stroke to put into effect all the utopian measures specified in the Covenant on 
Human Rights. In many cases, to do so would require fundamental changes 
in their forms of government. In any view, becoming a party to the covenant 
would make us a target for charges and complaints by nations which are looking 
for a chance to make trouble for United States. 

“These difficulties cannot be overcome by inserting in the covenant any clause 
applicable to federal states such as has been proposed by our State Department 
That clause (art. 48 on federal states) is as follows: 

“*(a) With respect to any articles of this covenant which are determined in 
accordance with the constitutional processes of that state to be appropriate in 
whole or in part for federal action, the obligations of the federal government 
shall to this extent be the same as those of parties which are not federal states; 

“*(b) With respect to articles which are determined in accordance with the 
constitutional processes of that state to be appropriate in whole or in part for 
action by the constituent states, provinces, or cantons, the federal govern- 
ment shall bring such articles, with favorable recommendation, to the notice 
of the appropriate authorities of the states, provinces, or cantons at the earliest 
possible moment.’ 

“If such a treaty as the Covenant on Human Rights is within the treaty- 
making power, then under our Constitution and the decisions of our Supreme 
Court the effect of our becoming a party to the covenant would be to give the 
Congress of the United States full power to enact legislation effective within 
the States to put the covenant into effect. That obviously would be accomplished 
‘in accordance with the constitutional processes’ of the United States. It would 
be a result consistent with our Constitution, as already determined in Missouri 
v. Holland. Conseonently Congress would in accordance with our constitutional 
processes, have full power, and subdivision (b) dealing with favorable recom- 
mendations to the States would be inoperative. If we want to put a clause in 
the covenant on this subject, it would have to go further and provide that the 
Federal Government assumes no obligation to enact legislation which it could 
not constitutionally enact, in the absence of the treaty. This would relieve the 
Federal Government from an obligation to enact Federal legislation, but even 
then it might be held that under the rule in Missouri v. Holland Congress would 
gain power to fully implement the covenant although under no international 
obligation to do so. 

“It would also be unwise to attempt to hide behind our Federal system as an 
excuse for limitation on our obligations, which would not avail a non-federal 
state, with all legislative power resting in its national government. Why sign 
a treaty we do not approve, and then hamstring our power to enforce its terms?” 
(p. 8-10). 

“An argument can be made that if people are well treated by their own gov- 
ernments and are contented they are not inclined to be disorderly or break out 
into hostilities with other nations, and that the treatment by each nation of 
its own cifizens is thus of interest to all and is therefore an appropriate subject 
of international agreement. If most of the United Nations member nations 
take that view and sign such a treaty, and our own Chief Executive with the 
assent of the Senate does likewise, it would place a heavy strain on the Supreme 
Court to hold that the treaty is invalid. It is possible that the Court would 
sustain the validity of the treaty, although that is far from certain. Considering 
the effect of such a treaty on the powers of Congress and that under the rule 
in Missouri v. Holland the Federal Congress, if we join in such a treaty, would 
have unlimited power to enact legislation on the subject effective within the 
States, and thus upset the normal] division of power between our State and 
National Governments, it may well be that our courts would hesitate to hold 
that such a treaty is within the treaty power, and it is to be hoped that the 
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Supreme Court would hold that the Covenant on Human Rights is not within 
the treaty power. 

“Tt would be unfortunate, if we sign such a treaty, to have our courts hold that 
) far as the United States is concerned the treaty is void. It would be more un 
ortunate if the courts should sustain the treaty, with the result that the Con- 
ress of the United States could then take over the entire field of human rights 

d thus completely upset the normal division of power between Nation and 
States. We should not become a party to a treaty which purports to bind this 
Nation to enact legislation applicable to our own citizens to establish within its 
borders the principles dealt with in the Covenant on Human Rights. 

“Treaties such as the Covenant on Human Rights outside the normal field of 
nternational :greements and which can be used as a device to enlarge the powers 
f the Federal Government and diminish those of the States should be opposed 

s not within the treaty power * * *” (pp. 15-16) 

The principle announced in WVissouri v. Holland has a logical ground and is 
based on express constitutional provisions. As applied to treaties normally 
within the treaty power it is satisfactory enough, but if it is to be applied to such 
pacts as the Covenant on Iluman Rights it would be destructive of the existing 
division of authority between States and Nation. In that case, to enlarge Federal 
power, all that would be necessary would be for us to find some foreign nation 
willing to make an agreement with us as to how we would treat our own people. 
Such a distortion of the treaty power should be condemned as a mere device 

enlarge Federal power at the expense of the States and not within the treaty 
power. 

“Our representatives in the United Nations ought not to have gone as far as 
they have in the negotiation for such a treaty They should now direct their 
efforts to converting the Covenant on Human Rights from a treaty pledging legis- 
lation for immediate adoption of all its provisions, into a document which 
amounts to no more than a declaration of approved principles, in the form of 
recommendations to the several nations (pp. 17-18). 

WILLIAM IT). MiITcHELL, Chairman, 
JOHN W. Davis. 

Lewis R. GuLLIcK. 

JOHN J, MACKRELL. 

HARRISON TWEED.’ 


Mr. Scuwerre. That is a report which will be read to the house 
of delegates in Chicago commencing next Monday. 

Before proc eeding to a discussion, I should like to express the 
appreciation of members of the committee on peace and law and of 
other members of the American Bar Association for the recognition 
by Senator Bricker on February 7, 1952, when he introduced Senate 
Joint Resolution 130 (see Congressional Record, February 7, 1952, 
pp. 920-928), and again today of the pioneer work done on this sub- 
ject by the committee on peace and law and other members of the 
American Bar Association, and particularly of Frank E. Holman, 
past president of the American Bar Association. 

You have before you today for consideration the text of Senate 
Joint Resolution 1, Senator Bricker’s proposed constitutional amend- 
ment dealing with both treaties and executive agreements and other 
proposals on 1 the same subject. 

Mr. John Foster Dulles, now Secretary of State, before the re- 
gional meeting, American Bar Association, Louisville, Ky., April 
12, 1952, made an address entitled “The Negotiation of Treaties” 
(American Bar Association Journal, June 1952, ] » 487). In the 
course of this address he made the following aan 

The treaty-making power is an extraordinary power liable to abuse. Treaties 
made international law and also they make domestic law. Under our Con- 
stitution treaties become the supreme law of the land. They are indeed more 
supreme than ordinary laws, for congressional laws are invalid if they do not 


1Mr. Tweed did not agree with some portions of the report. 
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conform to the Constitution, whereas treaty law can override the Constitution. 
Treaties, for example, can take powers away from the Congress and give them 
to the President; they can take powers from the State and give them to the 
Federal Government or to some international body and they can cut across the 
rights given the people by the constitutional bill of rights. 

The foregoing remarks of Mr. Dulles succinctly point up the prob- 
lem with which your committee on peace and law has been dealing since 
1948, and the study of which has resulted in the recommendations 
of our committee to the house of delegates of the American Bar 
Association. 

Senator Warkins. Have you talked to Mr. Dulles about this state- 
ment he made? 

Mr. Scuwerre. Personally, no. 

Senator Warxins. Do you know whether or not he favors this 
resolution ¢ 

Mr. Scuwerre. We do not know; no. 

The Cuairman. Senator Watkins, I might tell you I am going to 
have a copy of these entire proceedings sent to Mr. Dulles as soon 
as the reporter can get it off. I am going to keep him informed of 
the testimony of every witness so that he can be constantly aware 
of just exactly what the testimony is 

Mr. Scuweprr. Before going directly to the text, I should like 
first, without reading from the reports of our committee, which are 
already in last year’s hearing record and of which you have copies, 
to explain the resolution on treaties which the house of delegates has 
submitted for your consideration, because this resolution will furnish 
the background for both that text and the text of Senate Joint 
Resolution 1. 

The text submitted for your consideration by the house of delegates 
of the American Bar Association covers three main ideas. The first 
idea is that a provision of a treaty which conflicts with any provision 
of this Constitution shall not be of any force or effect. That pro- 
vision is recommended by the committee on peace and law and by the 
house of delegates of the American Bar Association, because of the 
uncertainty that exists at the present time with reference to the extent 
of the treaty power. 

It is true that the Supreme Court said, in early cases, of which 
Geofroy Vv. Riggs is commonly cited, that you cannot do under the 
treaty power what the Constitution forbids. 

On the other hand, we have the case of Missouri v. Holland (252 
U.S. 416), in which the Supreme Court held, although Congress had 
no power to control the subject matter under its ordinary delegated 
powers, that once a treaty was made on the subject an act of Congress 
that would have been unconstitutional in the absence of the treaty 
became constitutional by virtue of that clause in article I of the Con- 
stitution which gives Congress the power to pass all laws necessary 
and proper to carry this Constitution into effect and to carry into 
effect the powers delegated to any department or officer of the United 
States. 

Mr. Justice Holmes held in that case that while article VI of the 
Constitution requires that the statutes be passed pursuant to the Con- 
stitution, treaties need merely to be made under the authority of the 
United States, which he suggests may mean no more than formal acts 
necessary to constitute the treaty. 
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We have been engaged in this study jointly for a period of time 
vith the section on international law of the American Bar Associa- 
tion. Some of the members of that section do not seem to feel a con- 
stitutional amendment is necessary. They recognize the serious prob- 
lem here, of which we are all aware, and there is no difference between 
us as to the existence of a very far-reaching problem. ‘The difference 
sas to the remedy to be wdop ted. 

The gentlemen of the international law section who do not agree 
with our viewpoint were of the view that you can control this thing 
suflicie ntly by putting clauses in the treaties, or by making reserva- 
tions to treaties. 

The committee on peace and law, sup ported how by the house of 
delegates of the American Bar Association, which is its official voice, 
does not believe that there is an effective answer to the extension of 
Federal power over the internal affairs of the States by the treaty 
method. We think that the appropriate remedy is a constitutional 


amendment which will take us over and above the language of any 
thing that anybody can write into a treaty, or fail to get written into 
a treaty. 


It was agreed between the committee—and this is very important 
and 1S a background for our proposal and the section on interna- 
tional law that, under a treaty, Congress, by virtue of article I, sec- 
tion 6, Cah pass all law: necessary and proper to give effect to and 
implement treaties, even though in the absence of such a treaty Con- 
gress would not have power under the Constitution to pass such 
legislation, and that by neither reservation or understanding can 
this power of Congress be controlled if Congress chooses to exercise 
it. To that extent we agree. We agree on the problem. We disagree 
as to the remedy. 

A very great American lawyer, Henry St. George Tucker, who was 
in his day ‘des an of the Law School of Washington and Lee University, 
and also a former president of the American Bar Association, wrote 
a book in 1915 which he entitled “Limitations on the Treatymaking 
Power.” The book was some 400 pages, and in the course of that 
book he makes the famous and much-quoted statement that the treaty 
clause of the Constitution is a Trojan horse; that is—to carry out 
the comparison—it has a lot of hidden soldiers in it which leap out 
upon you in the dark of the night when you are not expecting it. 

His point about it was that a doctrine such as that of Missouri 
against Holland, under which the State Department, with the assist- 
ance of the President, negotiates a treaty and the Senate ratifies it, 
suddenly hits the various States in cases that later come up in court, 
and the States find out for the first time that the President and the 
Senate by ratifying the treaty have pushed State constitutional pro- 
visions and State laws out of the way, and that the matter which was 
heretofore a matter of strictly State concern has now become a matter 
of exclusively Federal concern, because, State constitutions and laws 
to the contrary notwithstanding, the treaty must prevail. That is the 
reason for Henry St. George Tucker’s famous statement that the 
treaty clause is a Trojan horse. He is not the only one that believes 
that. Richard Henry Lee of Virginia and Patrick ‘Henry of Virgini» 
objected to the provisions concerning treaties, because they thought 
there was no control on the treatymaking power. They thought there 
was no control the way the clause is presently drawn because it says 
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that statutes must be pursuant to the Constitution but a treaty merely 
neéd to be made under the authority of the United States. 

Phe importance of the problem from our standpoint becomes greater 
when we recognize that fact. Decades ago, and certainly at the time 
the treaty clause was adopted, treaties were rather simple affairs. 
They were formal agreements between governments relating to treaties 
of peace, commerce, and navigation, consular treaties; and that was, 
generally speaking, the extent of it. However, in recent times, with 
the more modern viewpoint advocated by Dr. Philip Jessup and 
others—and it is a viewpoint they have a perfect right to advocate, 
even though others of us do not agree with it—there has been put 
into the treaty field a great deal of subject matter which heretofore 
many of us thought was strictly the domestic concern of the several 
countries involved. The tre: ity clause now carries a different implic» 
tion. That is what brings us to this very serious question. 

The State Department, for instance, issued an official bulletin iv 
1950, saying “that there is no longer any real distinction between 
domestic and foreign affairs.” If that is true, then under the treaty- 
making power, any subject matter can be seized, which heretofore has 
been deemed to be the exclusive concern of the several States, in their 
relationship to the citizens of the several States; and, of course, if 
treaties are made in those fields, State constitutional provisions and 
laws will disappear to the extent that they conflict with the provisions 
of a treay negotiated by us with 15, 20, 30, 40, or 50 other nations of 
the world, who may have different concepts about the particular sub- 
ject matter that is involved in the treaty. 

To show that our committee is not alone in its concern as to the 
extent of the treatymaking power and that we wrote the first sentence 
of this proposal advisedly, I would like to direct your attention to a 
statement made by former Chief Justice Charles Evans Hughes be- 
fore the American Society of International Law in 1929, so that we 
cannot be charged with conjuring up anything about the extent of the 
treaty power. I should like to call your attention merely to these 
statements from Justice Hughes 

If we take the Constitution to mean what it says, it gives in terms to the 
United States the power to make treaties. It is a power that has no explicit 
limitation attached to it, and so far there has been no disposition to find in 
anything relating to the external concerns of the Nation the limitation to be 
implied. 

Now there is, however, a new line of activity which has not been very noticeable 
in this country, but which may be in the future— 


how prophetic— 


and this may give rise to new questions as to the extent of the treatymaking 
power. I have been careful in what I have said to refer to the external concerns 
of the Nation. I should not care to voice any opinion as to an implied limitation 
on the treatymaking power. The Supreme Court has expressed a doubt whether 
there could be any such. That is, the doubt has been expressed in one of its 
opinions. But, if there is a limitation to be implied, I should say it might be 
found in the nature of the treatymaking power. 


Then Justice Hughes goes on to say: 


If we attempted to use the treatymaking powers to deal with matters which 
did not pertain to our external relations, but to control matters which normally 
and appropriately were within the local jurisdiction of the States, then I again 
say there might be grounds for implying a limitation upon the treatymaking 
power, that it is intended for the purpose of having treaties made relating to 








TREATIES AND EXECUTIVE AGREEMENTS 53 


oreign affairs, and not to make laws for the people of the United States in their 
internal concerns, through the exercise of the asserted treatymaking power. 
That is a brilliant statement, which comprehends the whole problem as 
t is presented here. 

Justice Hughes entertains doubts as to whether, insofar as the 
courts have ruled, there is any limit to the treatymaking power. 

He further issues a caveat that if the treatymaking powers should 
be used to deal with subjects that heretofore have been deemed to be 
matters of domestic concern, that they raise a serious question as to 
the extent of the treatymaking power, and whether or not a limitation 
should be implied. fe 

The latter portion af Justice Hughes’ statement would be rather 
reassuring if we wefgmot 2 years ago told by the State Department 
that there is no lor any difference between domestic and foreign 
affairs. If there isn@onger any difference between domestic and 
foreign affairs, then, of course, the treaty power can reach any domestic 
subject matter, and then the possible implied limitation referred to 
by Justice Hughes,eonfining the treatymaking powers to matters of 
external concern, and exe ‘uding it from matters of internal concern, 
has disappeared from the picture. We would then have the situation— 
and that is the thing that we fear—that under the treatymaking power, 
any subject can be seized that is within the domestic concern of the 
States, because the State Department in 1950 expressed the belief that 
any domestic subject also has international implications, and therefore 
is a fit subject upon which to make a treaty. 

If that is so, under the treatymaking power, a great body of State, 
constitutional, and statutory law can be ¢ ompletely wiped out. 

To give you another illustration that there is nothing fantastic about 
this fear which we entertain and which Justice Hughes entertained 
as far back as 1929, we refer in our report to the attitude of President 
7 uman’s Committee on Civil Rights. The President's Committee on 

‘ivil Rights, which rendered its report, I think, 2 years ago, went into 
tha subje ct to a considerable extent, as to the power of Congress under 
its existing constitutional powers, te pass civil-rights legislation, not- 
withstanding it is the concept of many that civil rights is a subject 
matter that is the concern of the several States, under the 10th amend- 
ment. 

\fter dealing with that particular problem as to the extent of 
congressional power under the Constitution, they said, and I quote: 

The Human Rights Commission of the United Nations at present is working 

on a detailed national bill of rights, designed to give more specific meaning to the 
general principles announced in article 55 of the Charter: If this document is 
accepted by the United States as a member state, an even stronger base for 
congressional action under the treaty power may be established. 
Not only that, but as late as February of this year the section on 
international and comparative law of the American Bar Association, 
brought in a report to the midwinter meeting of the American Bar 
Association, stating that under the treatymaking power the Govern- 
ment of the U nited States could agree to an international criminal 
court in which there was no trial by jury and in which an American 
citizen could be taken abroad for trial without the safeguards which 
the American Constitution gives to him. 

Now, it is agreed, if he were tried in this country he would be 
subject to and have all of the constitutional protections that the 











54 TREATIES AND EXECUTIVE AGREEMENTS 


Constitution gives to persons charged with crime, but they say, under 
the treaty power we can agree to the creation of an inter national court 
that frees us of those constitutional limitations and robs us of those 
constitutional r -—. 

In other words, it is claimed that the United States Government 
can, under the cae power, provide for the trial of American citizens 
abroad for offenses committed here by methods and in places which 
the Constitution otherwise forbids. 

That is one reason, both the Missouri against Holland doctrine, and 
this broad assertion as to the extent of the treatymaking power, we 
suggest as a first sentence, the one that I read you a little while ago, 
that any provision of a treaty which conflicts with the Constitution 
of the United States shall be of no force and effect, because. while it 
has been said by the Supreme Court that you cannot do anything by 
treaty power when the Constitution forbids it, the situation in Missour 
against Holland was one where the Constitution, in the absence of 
treaty, did forbid the Congress from dealing with the subject matter 
in the sense that the power was not delegated. Not being delegated, 
Congress was forbidden to deal with it in the absence of treaty. 

However, the Court said that while Congress was forbidden to deal] 
with it under its normal constitutional powers, once the treaty was 
passed on the subject, Congress then had jurisdiction to deal with it. 
Equally here, the point put forward about the extent of civil-rights 
legislation under the treaty power, and about the right to create an 
international court for the trial of American citizens, freed of all 
constitutional limitations set forth in the Constitution, shows that there 
is a real danger that the construction of the treaty powers now laid 
down may permit something that the Constitution otherwise forbids. 

Because the courts have spoken only in forms of dicta on this ques- 
tion, and the courts have changed their minds in modern times many, 
many times, we would like that principle firmly engrafted in the 
Constitution as a limitation to the treaty power. 

The second concept that is embodied in the American Bar Associa- 
tion proposal will have the effect of making all treaties whatsoever 
non-self-executing. 

I will read the first part of the second sentence for this purpose : 

A treaty shall become effective as internal law in the United States only 

through legislation by Congress— 
The purpose of that clause is to take the Trojan-horse element out 
of the treaty clause. Today a treaty is made. Two or three or five 
years from now the several States find out that while everybody was 
asleep, including probably Congress and the States, a provision was 
put in the treaty which has the effect of invalidating a State constitu- 
tional provision or a State law. That comes about by reason of the 
supreme-law clause in the sixth article, which makes treaties auto- 
matically domestic law. Any self-executing treaty becomes auto- 
matically domestic law once it has been 1 -atified by the Senate of 
the United States, State constitutions and la to the contrary not- 
withstanding. 

What this sentence does is to render all treaties non-self-executing. 
It does not limit the State Department in negotiating treaties. The 
State Department can go out and make a treaty in any part of the 
world, but the treaty does not supersede any law in this country until 
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Congress acts. We will know exactly at what. point of time there is an 
mpact of that treaty on existing Federal and State domestic law, 
nder this proposal. 

Senator Butier. It has been contended by Mr. Perlman in his brief 
that this provision that you are now discussing will create a lapse 
of sovereignty in the Federal Government and would make it im- 
possible in those cases to make treaties. 

_ Mr. Scuwerrr. I think we have effectively answered Mr. Perlman 
00 percent in the memorandum filed with the Committee on Peace 
ind Law, and which is the document printed in last year’s hearings, 

the green book which you have before you. 

Senator Smrru. I would like to ask Mr. Schweppe a question right 
there about a very current subject. I happened to read about this 
n the paper this morning, to show you how this situation might 
develop. I understand there is a great deal of apprehension in the 
ountry among livestock growers about Canadian beef shipped in. 
Suppose a treaty should be negotiated between the United States 
ind any one of a dozen livestock-produci ing nations for the shipment 

f beef into this country under the provisions of this treaty. What 
will | be the situation there ? 

Mr. Scuwerrr. The States would lose all control over the situation, 

Mr. Hotman. It would operate immediately. 

Senator Smiru. Wouldn’t that be a possibility right there ? 

Mr. Scuwepre. Yes, sir. 

Senator Smirn. It would be a dangerous possibility. 

Mr. Hotman. That is true of Canada. We are the only country 

the world in this embarrassing situation, except France and Mexico. 

France’s constitution is not the same. 

Senator Smirn. It seemed to me that that was a very current situ- 
ation that involves the welfare of a lot of our people, if my State 
should become a livestock one just like the States out in your part 
of the country, Mr. Chairman. I think it is a very current proposi- 
tion, and it illustrates what Mr. Se hweppe is telling us. I wanted 
to be sure that I had the right idea about it. 

Mr. Scuwerre. That is ‘exactly correct, Senator Smith. 

That proposal of ours, which is identical with the one in Senator 
Bricker’s proposal, has in support of it not only logic and reason and 
the protection of the several States from the Trojan- horse aspect of 
the treaty clause, but it has behind it international precedent, virtually 
world over. 

We are one of the very, very few countries in the world—in fact, 
the only important country in the world—where a treaty is other than 
an international agreement and automatically becomes domestic law 
of the country—supreme law of the land—by virtue of being ratified. 

In the British Commonwealth of Nations, and in most other coun- 
tries—and I put into last year’s sho Dr. Finch’s study, made in our 
committee report for September 1, 1950, bearing my sté utement out in 
detail (1952 Senate Hearings on Treaties and Executive Agreements, 
pp. 490-504)—a treaty does not become domestic Jaw unless there is 
separate legislation by the legislative body. Canada can make a 
treaty. Great Britain can make a treaty. That treaty is binding 
under international law as an international agreement. But it is not 
binding as domestic law on the courts of Canada or Great Britain. It 
does not affect private rights until either the British or the Canadian 
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Parliaments, respectively, implement that treaty by legislation. That 
is true of virtually all the countries in the work, as Dr. Finch pointed 


out in that study which he made in the September 1, 1950, report of 


the Committee on Peace and Law. 

As stated in the Canadian Bar Review, November 1951 (p. 969) : 

It is a well-established rule of Anglo-Canadian law that the provisions of a 
treaty, though binding upon the state under international law, do not become 
part of the law of the land unless they are implemented by legislation. A treaty 
that has not been implemented by legislation cannot be the source of legal obli 
gations affecting private rights. 

Mr. Hotman. That is the Canadian rule. 

Mr. Scuwerre. That is right. 

We want the United States to be in the same position as other coun 
tries. There is no reason, if a treaty with Great Britain, so far as the 
British are concerned, is nothing but an international agreement and 
has no domestic effect, why it should have a domestic effect in the 
United States. 

As a matter of fact, Judge Hudson, of the Harvard Law School, 
pointed out some years ago in an article in the American Journal of 
International Law the anomalous situation we find ourselves in be- 
cause of our supreme-law clause, which other nations do not have. 
If we make a treaty that is self-executing in character, it is binding 
on our courts. The courts in our country will enforce those treaties 
with respect. to private rights, whereas courts in other countries have 
no duty or any right to enforce them. So what we are trying to do 
with this second idea in our proposal is to make all treaties non-self- 
executing. Then the Congress will know and the States will know at 
what time, if any, the treaty will have effect on the domestic law of 
the country. A treaty in our case will be only an international agree- 
ment, just as in the case of Britain and most other countries, until 
the legislative body incorporates it into the domestic law of the coun- 
try, to the extent it deems it necessary and proper to do so. 

The third concept that is embodied in the proposal of the American 
Bar Association, approved by the house of delegates, is the last. clause 
of the second sentence, the “which” clause—legislation by Congress 
“which it could enact under its delegated powers in the absence of 
treaty.” 

The first portion of the second sentence of our proposal, is identical 
with Senator Bricker’s proposal, who also proposes to make all treaties 
whatsoever non-self-executing, in order to put us on a parity with 
other nations of the world. 

The second portion of the second sentence—the “which” clause 
which we have added as an additional control on implementing legis- 
lation under the treaty power—is intended specifically to limit the 
doctrine of Missouri v. Holland. We have done that, in other words, 
to make it plain that when Congress legislates under treaties, it 
is limited to the constitutional powers which it has in the absence of 
treaty; in other words, that its constitutional powers to legislate are 
not enlarged by reason of the existence of the treaty, beyond the 
powers which it would have in the absence of the treaty. We think 
that the “which” clause will have the effect of keeping State and 
Federal power in balance. 

If that third idea, embodied in the “which” clause is put into a 
constitutional amendment, then the balance between State and Federal 
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power will stay as it is, unless changed by constitutional amend- 
ment. The Federal Government will not have greater power by 

irtue of having ratified a treaty, and the States will not have less 
power by virtue of the Federal Government hav ing ratified a treaty. 

The reason behind that is severalfold. We have made pretty elab- 
orate studies of the whole historical background of the treaty power. 
We have read all the documents from the Federalist and the debates. 
It seems perfectly plain to us that it never was intended by the 
Founding Fathers that the treaty clause should be a device for unset- 
tling the balance between State and Federal power. When the Con- 
stitution was originally adopted, you will remember, there were a 
number of States th: it had lar ge doubts about the extent of the powers 
conferred, so 10 amendments were added, 2 years later, in 1791, to 
make very, very sure that the Government was a government of de- 
legated powers, and that what was not delegated was reserved. Of 
course, the Court, in determining the scope and effect of the 10th 
amendment, first determines what has been delegated, and what is 
necessarily implied from the delegated power. The rest is necessar- 
ily reserved to the States and to the people under the 10th amendment. 

Now, it seems clear to us that the Founding Fathers intended to 
maintain the balance between State and Federal power that was 
originally established. They did not on this modern concept at 
all: If we make a treaty with Canada, or Lebanon, or Iran, on some 
subject. otherwise reserved to the States reat the 10th amendment, 
State laws and State constitutions to the contrary will pass out the 
window—that never was their concept. They were very jealous of 
their State rights. Jefferson expressed this concept in his Manual of 
Parliamentary Practice as follows: 

By the general power to make treaties, the Constitution must have intended 
to comprehend only those objects which are usually regulated by treaties, and 
cannot be otherwise regulated. 

It must have meant to except out all those rights reserved to the States; for 
surely the President and the Senate cannot do by treaty what the whole Govern- 
ment is interdicted from doing in any way. (Quoted from American Bar Associa- 
tion Journal, September 1952, p. 736.) 

Yet, Missouri v. Holland is to the contrary. Missouri vy. Holland 
specifically holds that a treaty can be made and thereby the Federal 
Government can invade the area reserved to the States. 

The Cuarrman. I think this would be a very good place to stop. 
We have five more witnesses. What time would be convenient for 
you to meet this afternoon ? 

Mr. Scuwerre. Any time you name. 

The CuatrMan. Senator Smith and Senator Watkins, what time 
do you think? Would 2:30 be convenient for you? 

Senator Smiru. I have an appointment in the White House today 
at 3 o’clock. 

The CHamrMan. We want you here if we possibly can. Would 3 
o'clock be better for you ? 

Senator Smirn. I have got to be down there at 3 o’clock, and I will 
be back by 3:30, I presume. 

Mr. Hotman. We can meet at 2 o’clock if you want to. 

The Cuamman. Unfortunately, I am tied up until 2: 3 

Mr. Scuweprrr. 2: 30 will be fine. 

Senator WATKEINs. I will not be able to meet at all this afternoon, 
but I will be here in the morning. 
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The CuarrmMan. We would like to have you all the time, if we could, 
Senator. 

(Whereupon, at 12:15 p. m., the committee was recessed, to be 
reconvened at 2:30 p. m. this same day.) 


AFTERNOON SESSION 


The CuatmrMan. Come to order. 
STATEMENT OF ALFRED J. SCHWEPPE—Resumed 


The CuatrmMan. Mr. Reporter, we will let the record show that we 
have a letter here from Americans for Democratic Action, sent by 
John J. Gunther, legislative representative, which we are placing in 
the record, and I am asking the clerk to notify them to be ready next 
Tuesday afternoon, and Mr. Dulles will be here if we can get him, 
Tuesday morning, if he can possibly be here at that time, and notify 
the Attorney General and anyone else that has requested to be heard 
at that time. 

(The letter referred to follows :) 


AMERICANS FOR DEMOCRATIC ACTION, 
Washington D. C., February 16, 1958. 
Hon. WILLttIaM LANGER, 
Chairman, Senate Committee on the Judiciary, Washington, D. C. 

DeaR SENATOR LANGER: Today we received notification of the hearings 
scheduled before your committee on Senate Joint Resolution 1, proposing an 
amendment to the Constitution of the United States relative to the making of 
treaties and executive agreements, these hearings to be held Wednesday, February 
18, 1953. 

Americans for Democratic Action is very much interested in the proposed 
resolution and would appreciate the opportunity of presenting its views to your 
committee. On February 11, 1953, we inquired at the offices of the Judiciary 
Committee as to hearings on Senate Joint Resolution 1 and were informed that 
no hearings had been scheduled. 

Our first notice of the hearings was today, February 16. This would give 
our organization but 48 hours to prepare its statement, secure a competent 
witness, and appear before your committee. Or, if we are to comply with the 
Legislative Reorganization Act as requested in your notification of the hearings, 
we should have but 24 hours to prepare the statement and have it in your 
office. In view of the importance of this resolution and the seriousness of the 
consequences which we believe might flow from such an amendment to the 
Constitution, we ask that we be permitted to testify at a later date, and that 
all organizations interested in this proposal be given sufficient notice to permit 
them an opportunity to properly prepare and present their case. 

While it is true that many of the organizations testified last year on the 
proposal of Senator Bricker, adequate time has not been available this year 
to complete studies on the new Bricker resolution, which is a considerable change 
from the last year’s proposal. 

To amend the Federal Constitution is a serious matter, particularly so when 
the amendment goes to the very question of national sovereignty. Two days’ 
notice of hearings on this all-important question is inadequate. 

Very truly yours, 
Jouwn J. GUNTHER, 
Legislative Representative. 


The Cuarrman. Will you continue, Mr. Schweppe? 

Mr. Scuwerrr. Mr. Chairman, I shall continue where I was at 
lunch. 

Now, by adding the third idea in the “which clause” which is the 
last portion of our proposal, we make it very very clear that the 
Congress does not acquire additional legislative power by virtue of 
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treaty on the subject but that congressional power remains the same 

it is under the Constitution, unaffected by the ratification of the 
reaty, and State power remains the same under the Constitution, un- 
iffeeted by the ratification of the treaty; and the balance between 
state and Federal power will not be changed by treaty but can only 
e changed by constitutional amendment. 

| want to make one additional point which our proposal covers, 
ind which removes a very substantial problem of constitutional con- 
tuction. It is set forth in our February 1, 1952, report.. (See 1952 
Senate Hearings on Treaties and Executive Agreements, p. 484.) It 
s with respect. to the situation of the first amendment. It is a point 
vhich has been overlooked, I think, by many writers on the subject. 

We pointed it out as early, I think, as 1950. The first amendment 
s the amendment which we say protects freedom of speech, freedom 
of press, and freedom of religion. But what is the language of the 
first amendment? ‘That so-called protection is in this form: 

Congress shall pass no law respecting those three subjects. 

“Congress shall pass no law” is a limitation on Congress. Congress 
does not make treaties. The treaty power is vested in the President 
and the Senate. If you will not only read the constitutional language 
itself, but go back to the Federalist, you will see that the founding 
fathers determined that they should set up a separate agency for the 
making of treaties. There was discussion as to whether Congress 
should make them. There was a discussion as to whether the President 
should make them alone. They determined not to put the power in 
Congress. They determined not to put it in the President. They 
determined to set up a separate treatymaking agency consisting of the 
President and the Senate. The limitations in the first amendment 
with respect to freedom of speech, press, and religion are only limi- 
tations on Congress. ‘They are not a limitation on the treatymaking 
power. 

To show you how important that is, the United Nations has in the 
works now a so-called treaty on freedom of information which deals 
with freedom of speech and freedom of press. The United Nations 
proposed Covenant on Human Rights has in its provisions relating 
to freedom of speech and freedom of press, which are to be dealt with 
under the treatymaking power. 

Providing that no treaty shall have internal effect in the country 
unless Congress legislates will squarely bring into effect the limitation 
of the first amendment that “Congress shall pass no law,” which at 
the present time is a wide-open question. 

Professor Chafee, in an article he wrote in the Wisconsin Law 
Review a year or two ago, undertook to address himself to this par- 
ticular problem, to wit, our committee’s comment that the first amend- 
ment is a limitation on Congress and not on the treatymaking power. 
He comes to the conclusion, as I recollect it, that while our point 
looks very serious we must assume that the Supreme Court will 
ultimately refuse to adopt that view. 

We are not satisfied with that sort of speculation. We believe that 
that gap should be closed, and that there should be no doubt what- 
soever that nothing can be done under the treatymaking power that 
Congress is prohibited from doing under the first amendment. 

These are the principal points incorporated in the amendment rec- 
ommended by the house of delegates of the American Bar Association. 


80572—53——_5 
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The committee on pea ace and law has examined all of the proposals 
on treaties and executive agreements now pending in Congress. While 
your committee Seliaves that the text previously recommended by it 
fully and adequately covers all of the constitutional principles which 
are involved, and which were approved by the house of delegates of 
the American Bar Association, an even shorter version, wholly within 
those principles, could appropriately read as follows: 

Section 1. A provision of a treaty which conflicts with this Constitution shall 
not be of any force or effect. A treaty shall become effective as internal law in 


the United States only through legislation which would be Valid in the absence 
of treaty. 


Sec. 2. Executive agreements shall be subject to regulation by the Congress 


and to the limitations imposed on treaties by this article. 

This shorter text is embodied in Senator Arthur Watkins’ Senate 
Joint Resolution 43, now pending here. 

Because the final text of any proposed constitutional amendment 
will be drawn by the Judiciary Committees of Congress, our committee 
suggests that you also give this shorter version consideration. 

By way of brief summary of the situation since the American Bar 
Association text recommendation was made to Congress for consid 

eration, no objection has been offered to the first sentence rendering 
aid all treaties in conflict with the Constitution, except that such a 
stateme . 7 “unobjectionable in itself but unnecessary” (Zechariah 

Chafee, Jr., Harvard Law School Record, February 21, 1952; see 
Aguas Bar Association Journal, September 1952, p. 794). Nor 
has much substantial opposition been expressed to the first clause of 
the second sentence which renders all treaties non-self-executing until 
Congress acts by implementing legislation, thus putting the United 
States in this respect on a parity with the great majority of nations. 
In virtually all of the countries of the world a tres ity, while effective 
as an international obligation upon ratification, does not become 
domestic law unless and until made so by parliamentary action. (See 
American Bar Association Journal, September 1952, pp. 468, 469 

Report of Committee on Peace and Law, September 1, 1950.) 

The principal attack on the treaty amendment recommended by 
the American Bar Association centers on the last clause of the sec- 
ond sentence, usually referred to as the “which clause.” That clause 
provides that implementing legislation by Congress intended to make 
treaties effective as internal law must be legislation by Congress 
“which it could enact under its delegated powers in the absence of 
treaty.” As stated, the “which clause” is intended to set aside the 
rule of Missouri v. Holland (252 U.S. 416), which establishes the 
principle that when the United States makes a treaty on a subject 
within the treaty power, the Congress can enact legislation to imple- 
ment the treaty which it would not have power to enact in the ab- 
sence of a treaty, and thus enter a field normally reserved to the States. 

That decision makes possible the complete upsetting of the constitu- 
tional balance between Federal and State power through the exer- 
cise of the treaty power by the President and two-thirds of the Sena- 
tors present (American Bar Association Journal, September 1952, 
p. 795). The objection to the American Bar Association draft was 


stated in the committee report to the New York State Bar Associa- 
tion as follows: 


The result would be that even if a treaty deals with an appropriate subject of 
international agreement, the Congress would have no power to implement it or 
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make it effective in the United States, unless the subject matter were one on 
which Congress could legis)ate in the absence of a treaty (p. 12). 

Among the examples mentioned in the report are “treaties giving 
the right to do business or own or inherit land, with reciprocal rights 
for our citizens abroad” (p. 12). 

The objection is founded upon the untenable assumption that the 
President and the Senate acting as a treatymaking power have broader 
legislative power over the people of the United States than the Con- 
gress itself, in which the people by express grant in the first part of 
the Constitution vested “all legislative power.” You must remember 
that Jefferson said in his Manual of Parliamentary Practice: 

It [the treaty clause] must have meant to except out all those rights reserved 
to the States; for surely the President and the Senate cannot do by treaty what 
the whole Government is interdicted from doing in any way (quoted from Ameri- 
can Bar Association Journal, September 1952, p. 736). 

So far as concerns the specific objection resulting to aliens in this 
country, in return for reciprocal rights for our citizens abroad, such 
concessions have been a well-established part of the commercial policy 
of the United States from the beginning of the Republic. They have 
been identified particularly with the treatymaking powers because 
treaties are usually the form in which reciprocal agreements between 
nations are made. To urge that Congress is incapable of exercising 
its constitutional power to regulate commerce with foreign nations, 
and that such regulation cannot be had except through the exercise of 
the treatymaking power constitutes a confusion of constitutional 
power; it creates limitations upon congressional power in the interest 
of enlarging the treaty power. By virtue of its power to regulate 
foreign commerce, to define and punish offenses against the law of 
nations, to declare war, and so forth, the Congress now has delegated 
power to legislate with respect to all of the important subjects in the 
legitimate treaty field. (See American Bar Association Journal, June 
1952, p. 470). 

Insofar as Congress does not have power under the Constitution 
to legislate, the consent of the several States must be appropriately 
obtained such is the case, for example, in Canada, which is also a Fed- 
eral state. (See American Bar Association Journal, September 1952, 
p. 794; ibid., June 1952, p. 469.) 

Those who object to the so-called “which clause” in the American 
Bar Association treaty proposal fail to appreciate the real significance 
of this clause to the preservation of our tre of government against 
the abuse of the treaty power, originating in the type of agreements 
which the executive arm of the Government has been negotiating in 
the last few years in the name of human rights and in other areas. 

The CHatrman. Mr. Schweppe, a moment ago you mentioned the 
right to declare war. Will you read that again? 

Mr. Scuweprrg. Yes. 

By virtue of its power to regulate foreign commerce— 
these are specifically granted powers— 


to define and punish offenses against the law of nations, to declare war, and 
80 On, Congress now has delegated power to legislate with respect to all of the 
important subjects in the legitimate treaty field. 


The CHarrman. You read the debates in the United Nations when 
the charter was adopted ? 
Mr. Scuweprrr. Yes. 
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The CHarman. Senators Vandenberg and Connally assured the 
Congress that the United States was not divorcing itself from 
sovereignty, the right to declare war. 

Mr. Scuweprre. Yes; I remember that. 

The CuarrMan. Yet we go ahead with the war in Korea without 
Congress being consulted at all. 

Mr. Scuwerre. Yes. 

The CHarrman. What do you say to that? 

Mr. Scuweppe. I felt that the constitutional powers of the President 
were exceeded and the constitutional powers of the Congress of the 
United States were bypassed in that particular episode. 

The Cuarmman. You maintain that Senator Vandenberg and Sena- 
tor Connally were right in their interpretation of the United Nations 
Charter ? 

Mr. Scuwerre. Yes. 

Those who object to the so-called “which clause” in the American 
Bar Association treaty proposal fail to appreciate the real significance 
of this clause to the preservation of our form of government against 
the abuse of the treaty power, originating in the type of agreements 
which the executive arm of the Government has been negotiating in 
the last few years in the name of human rights and in other areas. 
Without such a constitutional limitation, and within the recent State 
Department concept that “there is no longer any real distinction be- 
tween domestic and foreign affairs” (see American Bar Association 
Journal, September 1952, p. 737), the President and two-thirds of 
the Senators present could take over the entire area of internal law 
now reserved to the States: 


’ 


Supporters of the association’s amendment have been challenged to point 
to any ratified treaty raising questions that show the need for a constitutional 
limitation on the treaty-making power. The only treaty which has actually 
been ratified is the United Nations Charter itself, which has undoubtedly, under 
Missouri v. Holland, already conferred on Congress the unlimited power to im- 
plement by legislation treaties on all matters, including individual rights, cov- 
ered by that instrument (American Bar Association Journal, September 1952, 
p. 796.) 


I pause there a moment to make this commentary: The United Na- 
tions Charter has in it those famous articles 55 and 56 which relate to 
the promotion of human rights. The United States has become a party 
to that charter under the treaty clause. My committee and the rest 
of us who have considered this subject are convinced that the United 
Nations Charter in those articles has already conferred on the Con- 
gress of the United States the power to take over the whole field of 
human rights and pushing the States out of the way. That treaty 
has already been ratified and is on the books. 

Your committee has for several years given constant and serious 
study as to the most effective means of dealing with these real and 
potential extensions of the treatymaking power. After considering 
all alternatives, it concluded that the only sure safeguard against 
present and future risk is a constitutional amendment, which while 
preserving the treatymaking power in all its effectiveness in matters 
which are genuine subjects of the international agreements, will close 
the gap for such distortions as those just mentioned. The house of 
delegates of the American Bar Association agreed. 
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As a necessary corollary to its study on the treaty power, the com- 
mittee on peace ‘and law of the American Bar Association studied the 
subject of executive agreements. 

Senator Smrru. Is there any doubt about the power of the Con- 
gress by enactment to abrogate a treaty made under the United Na 
tions as we did before we ratified the United Nations Charter? 

Mr. Scuweprre. There is no doubt about that power. That power 
has been affirmed in a number of Supreme Court decisions. <A treaty 
has a constitutional status which parallels that of the statute. As 
the Supreme Court has put it in several cases, where a treaty and an 
act of Congress conflict, the test is which one was first in time. If 
the act of Congress was first in time, the subsequent treaty will super- 
sede it. If the tre aty was first in time and Congress passes a subse- 
quent conflicting act of Congres, then the act of Congress super- 
sedes the treaty. 

Senator Smiru. Assuming the act of Congress becomes law by 
the President signing or by passage over his veto? 

Mr. Scuwerrr. Yes. 

Now, we have no doubt and the argument has been made by some 
who oppose the position of the American Bar Association, that an 
act of Congress can set aside a treaty. That has been put forward 
by some opponents of Senator Bricker’s and our program as being 
an adequate defense for the legal situation of the United States. We 
do not think that for the United States Congress to come along and 
engage wholesale in the revocation and repudiation of treaties, even 
though that power does exist, is a wise national policy for this Gov- 
ernment to pursue and we think a much better remedy is to prevent 
bad treaties from being made in advance rather than trying to repeal 
bad treaties after they have been made and invite the enmity of the 
rest of the nations of the world. 

Senator Smirn. If it was done by statutory enactment it would 
mean that the tables would be reversed, so to speak, and you would 
have to have an act of both Houses plus the President’s signature, 
or his veto, you would have to have two-thirds. 

Mr. Scuwepre. That is right. 

Senator Smiru. Which turns the whole thing around. 

Mr. Scuwerre. That is an excellent point. As against the Chief 
Executive who is in favor of maintaining the treaty it would take 
a two-thirds vote of Congress to set aside what Congress might 
deem a bad treaty. 

Senator Smirim. And what had been put in effect by the Executive 
negotiating the treaty and the Senate ratifying it. 

Mr. Scuweprrr. Yes. 

Senator Smirnu. The Senate might ratify by two-thirds of those 
present, which could be a handful of Senators. 

Mr. Scuwerrr. Right. 

Senator Smirn. Yet it would take two-thirds of both Houses to set 
it aside. 

Mr. Scuwerrer. Yes. The treaty could be made when negotiated 
with the President by two-thirds of the Senators present, which cer- 
tainly would require only two-thirds of a quorum under some in- 
terpretations. But to undo it aiierwaid would take a two-thirds 
majority of both Houses. 
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Mr. Smirury. Mr. Schweppe, in connection with your answer to 
Senator Smith’s question, you were answering as to the domestic 
effect of the treaty, were you not? 

Mr. Scuwerre. That is right. 

Mr. Surrey. In other words, we could not by statute disregard the 
international obligation that has been placed in the treaty. 

Mr. Scuweprre. That is right. Under international law we would 
be bound by the treaty. We could set aside the domestic effect, but 
the international complication of doing it would be just as serious as if 
we actually repudiated the treaty itself as an international engage- 
ment. 

Senator Bricker. It would also endanger us with all sorts of re- 
prisals from other nations of the world. 

Mr. Sciuwerrr. Yes. We have had experience on that now. I 
notice some of the other nations are engaging in some reprisals be- 
cause they do not like what we are doing i in the tariff field. So we 
open ourselves up. In other words, the United Nations program, in- 
stead of being one that will make the nations more cohesive and 
friendly with one another, could, if this goes forward, actually re- 
sult in a lot of clashes and creation of bad feelings which, with 
a constitutional amendment such as you propose and the American 
bar. would not occur. 

Senator Bricker. Thank you, Mr. Chairman. 

Mr. Scuwerrr. There are some gentlemen, as you know—Dr. 
Wallace McClure, for many years with the State Department, is one, 
and Mr. McDougal, of the Yale law faculty is another—who speak of 
treaties and executive agreements as interchangeable instruments of 
national policy, as though the President, at his option, could do any- 
thing by executive agreement that also could otherwise be done by 
treaty, a concept with which we do not agree That argument was 
very sharply, and I think effectively, answered by Professor Borchard 
of Yale inan article ina Yale Law Journal in 1945 and in the American 
Political Science Review in 1946. 

I trust we may be pardoned if we at the grassroots say we are 
startled by the following brazen advocacy of bypassing the constitu- 
tional functiqn of the Senate in making international agreements. 
Mr. Wallace McClure wrote a book entitled “International Executive 
Agreements,” published by the Columbia University Press in 1941, 
and this is what he said: 

For controversial international acts the Senate method may well be quietly 
abandoned, and the instruments handled as executive agreements. But for large 
numbers of purely routine acts, about which no public opinion exists and no 
question as to their acceptability arises, the present method is desirable * * *. 
(International Executive Agreements, by Wallace McClure, New York, Columbia 
University Press, 1941, p. 378.) 

From 1920 to his retirement last year, Mr. McClure, the author of the 
foregoing quotation, was an officer of the Department of State. 
Among other positions he held was that of Assistant Chief of the 
Treaty Division. 

Now, that is the most brazen statement that I have seen anywhere 
for bypassing the United States Senate in its constitutional exercise 
of the treaty power by an official of the United States Government for 
years in the State Department. He says for international matters 
which are controversial the Senate method should quietly be aban- 
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ioned and the instruments handled as executive agreements. On 
routine matters which do not mean anything, about which no public 

ey exists and no question as to their “acceptability arises, the 
resent method is desirable. 

So the place of the United States Senate, under the opinion of Dr. 
McClure, who was for many years an officer in the State Department, 

that you will be favored by the executive branch of the Government 

ith a lot of minor and unimportant agreements about which no 
public policy exists. But on great public international controversies 
there the Executive will do it alone. 

Now, we say at the grassroots we are always startled at the kind of 
onstitutional law practiced by some people on the payroll of the 
United States. 

Senator Smrru. Was Dr. McClure ever elected by the people to 
inything? 

Mr. Scuwerre. He was not. But that is in print at page 378 of his 
book, which has wide currency thoughout the United States, entitled 
“International Executive Agreements,” published by the Columbia 
University Press. 

[f the Founding Fathers had intended that an executive agreement 
should be an interchangeable instrument of national policy with a 
treaty, then, of course, what was the point of putting anything in 
the Constitution about the treaty-making power at all? We would 
be brought right back to the proposition, which the Founding Fathers 
rejected, namely, the President should not alone have the power to 
make treaties. They rejected that idea. They finally arrived at 
the solution that the treaties should be made by the President and 
the Senate. 

The idea that an executive agreement is interchangeable with a 
treaty, 1 think, was repudiated from the day the Constitution was 
written. I do not think there is any question about it whatsover. 
However, power grows by what it feeds on. The executive-agreement 
problem was not a serious problem until relatively recent times. In 
past times I think the executive department in Washington—and this 
can be historically established—took the position that all major 
policies between us ‘and foreign countries should be governed by treaty. 
The constitutional provision was put in there for that purpose. It 
was also simultaneously recognized that there are many, what you 
might call, ministerial day today situations, not important policy 
situations, where agreements have to be made on this, that and the 
other subject, by the State Department and the President, because 
they do not involve matters of permanent national policy and need 
not approach the dignity of the treaty. Of course, when Dr. Mc- 
Clure wrote his thesis on executive agreements and first put forward 
this idea of interchangeability, which, I say, repudiates the idea of 
the Founding Fathers and asserted that the President could ignore 
the Senate by making executive agreements in lieu of treaties on mat- 
ters of international | importance, ‘the di: anger of one-man government 
signally increased, and we have lived to witness some of the disastrous 
results of this doctrine. 

As I say, we think that that concept of interchangeability is wrong. 

It is our view that executive agreements can and should be con- 
trolled by Congress. We do not think that executive agreements 
should rise or were ever intended to rise to the dignity of treaties; 
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we think that there is a legitimate area for executive agreements, but 
executive agreements should not be used to bypass the tres ity power, 
and it should be within the power of Congress to determine what 
those areas are. 

As a result of its studies, our committee recommended to the house 
of delegates of the American Bar Association, a corollary to the 
treaty-amendment proposal, on executive agreements. The house of 
delegates accepted our view and on September 18, 1952, at the annual 
convention of the American Bar Association at San Francisco adopted 
the following resolution : 

Resolved, That the American Bar Association recommends to the Congress 
of the United States, for consideration, an amendment to the Constitution 
of the United States in respect of executive agreements, reading as follows: 

“Executive agreements shall not be made in lieu of treaties. Congress shall 
have power to enforce this provision by appropriate legislation. Nothing herein 
shall be construed to restrict the existing power of Congress to regulate execu 
tive agreements under the provisions of this Constitution.“ 


Your committee since that time, and wholly within the principles 
approved by the house of delegates, but on its own responsibility, 
shortened the text to read as follows: 


Section 2. Executive agreements shall be subject to regulation by the Congress 
and to the limitations imposed on treaties by this article. 


This text is embodied in Senator Arthur Watkins’ Senate Joint 
Resolution 43. 

To date almost no objection has been voiced to the section proposed 
by us on executive agreements, designed to make it clear and unequiv- 
ocal that Congress has the power “to make all laws which shall be 
necessary and proper” to control executive agreements. (Constitu- 
tion, art. I, sec. 8, clause 18; Youngstown Sheet & Tube Co. v. Sawyer 
(343 U.S. 579 (June 2,1952)). Ha parte Quirin (317 U.S. 1, 25-27, 
29); report of committee on peace and law, September 1, 1952). 
Congress and the public seem unanimous that executive agreements 
should be controlled by law within the Constitution. 

Our committee believes that both Senator McCarran in Senate 
Joint Resolution 2 and Senator Bricker in Senate Joint Resolution 1 
have the right approach, namely, that executive agreements should 
be subjected to regulation by Congress. Senator “McCarran’s pro- 
posal would, if adopted, appear to be of immediate efficacy under the 
Constitution as it now exists; and Senator Bricker’s proposal of 
incorporating the congressional control principle in his proposed 
constitutional amendment, as well as the American Bar Association 
proposal, would remove any conceivable doubt on the subject. 

Your committee directs attention to article I, section 8, clause 18, 
of the Constitution of the United States, which provides that Congress 
shall have power— 
to make all laws which shall be necessary and proper for carrying into execution 
the foregoing powers and all other powers vested by this Constitution in the 
Government of the United States, or any department or officer thereof. 


It seems clear that the foregoing clause vests Congress with the 
power to make all laws necessary and proper to carry the executive 
power into effect; and that Congress can, therefore, under existing 
Constitution, regulate executive agreements. 
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This view is arene by the principles announced in Ew parte 
Quirin (317 U. S. 1, 25-27, 29), in which Chief Justice Stone, in a 
unanimous opinion, makes it unequivocally clear that Congress and 
the President, like the courts, possess no powes not derived from the 
Constitution; that, under article I, section 8, clause 18, Congress 
ias all legislative power “necessary and proper” for carrying the 
executive power into execution; and that where there is congressional 
egislation on any subject it is unnecessary to determine to what extent 
the President might act in the absence of legislation. 

This view of the Constitution was strongly emphasized by the 
Supreme Court in the Steel Seizure cases | Foungstown Sheet & Tube 
Co. v. Saawyer (decided June 2, 1952, 343 U.S. 579, 72 2 Sup. Ct. 863) ), 
n which the aaa of the Court twice emphasizes article I, section 
5, clause 18, and concludes with a statement as follows: 

Congress has not thereby lost its exclusive constitutional authority to make 
aws hecessary and proper, to carry out the powers vested by the Constittuion 
in the Government of the United States, or any department or officer therof.” 

And, of course, it is the President’s constitutional duty to “take care 
that the laws be faithfully executed,” including any law that Congress 
may make regulating executive agreements. 

This view was further emphasized by Mr. Justice Jackson in his 
concurring opinion in the Steel Seizure cases, in which he says (foot- 
note 2 of his opinion ) that the Court has “intimated that the President 
might act in external affairs without congressional authority, but not 
that he might act contrary to an act of Congress.” 

This statement of Mr. Justice Jackson not only supports the affirma- 
tive position, as does the main opinion of the Court, that Congress can 
regulate the manner of exercising the Executive power, including of 
course, executive agreements, but conversely states that the President 
may not “act contrary to an act of Congress” passed within its dele- 
gated powers. 

It. therefore seems reasonably clear that under article I, section 8, 
clause 18, Congress now has power to regulate executive agreements, 
Since Congress has the power to make all laws nec essary and proper 
to carry into execution the powers vested by the Constitution in the 
executive department or the President, it becomes the duty of the Pres- 
ident faithfully to execute such laws as Congress may pass regulating 
executive agreements. 

Though believ ing that present constitutional power appears to exist 
in Congress to regul: ite executive agreements, your committee is of the 
i msn that to remove any doubts engendered by dicta in decisions 
above referred to, it is desirable to incorporate the congressional con- 
trol principle with respect to executive agreements in a : constitutional 
amendment relating to treaties along the general lines proposed by 
Senator Bricker and by the American Bar Association. 

Your committee recognizes, as does Senator Bricker’s proposal, that 
one of the strong criticisms currently made of executive agreements 
is that there has been a tendenc y on the part of the executive depart- 
ment to make executive agreements and not submit them to the Senate 
for approval, instead of covering the subject by treaties, which require 
Senate approval. Certain executive agreements, embodying long- 
range ¢ ‘aud far-reaching policy commitments on the part of the "United 
States, such as those at Teheran and Yalta, have so disturbed the 
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American people that it would be fitting to remove any conceivab| 
doubt on the question by constitutional amendment. 

Conclusion: The foregoing covers the general presentation of th 
committee on peace and law of the American Bar Association. It was 
intended that I should make a general introductory statement of the 


position of our committee and a general outline of its work. Other 


members of the committee are here who will stress specific phases of 
the problem which in their judgment need further emphi isis or elab 
oration. The other members present are: Carl B. Rix, vice chairman; 
Vermont Hatch; Eberhard P. Deutsch; Frank B. Ober; George A 
Finch. 

I conclude with the comment that the American people have con 
fidence in constitutional restraints above all confidence in individuals 
The first 10 amendments were added to the Constitution in 1791, to 
prevent in advance abuses of power. The house of delegates of the 


American Bar Association has expressed its view that the abuse of 


the treaty power should be prevented now. 

I close with two pertinent quotations, the first from Woodrow 
Langs an the second from Thomas Jefferson, recently quoted by 
Mr. John W. Davis, of New York, in his great argument in the 
Steel Seisare cases last May. 


Woodrow Wilson said: 


The history of liberty is a history of the limitation of governmental power, 
not the increase of it. 


Thomas Jefferson said: 


In questions of power, let no more be said of confidence in man, but bind him 
down from mischief by the chains of the Constitution. 

Thank you, Mr. Chairman. 

The Cratrman. Mr. Schweppe, can you tell me how long you 
worked on this very excellent statement ? 

Mr. Scuweprre. This is a product of 4 years of study. 

Senator Smiru. Mr. Schweppe, I assume there is no doubt in your 
mind by the way you have that second provision about “Regulation 
shall be provided for” that that would take care of the necessity for 
such investigation as might be desired by Congress on agreements 
already made by the Executive. 

Mr. Scuwerrr. Yes. 

Senator Smrrn. You see, one of the complaints we have had from 
time to time is to get at the information to see what has been done, 
having all due regard for the necessity of secrecy in many matters. 

Mr. Scuweprrr. It is our opinion, Senator Smith, that the lan- 
guage as drawn that Congress shall have power to regulate executive 
agreement in substance will authorize Congress to make any regu- 
lation necessary to control executive agreements. We feel that taking 
the analogy of the commerce laws which the Supreme Court has many 
times construed—Congress shall have the power to regulate com- 
merce—you will remember under the power to regulate commerce 
the Supreme Court has sustained in a long series of cases, the right 
to exclude certain things from interstate commerce. 

Senator Smiru. And the right to investigate. 

Mr. Scuwerre. The right to investigate, all those things are in- 
cluded in the power to regulate. 

Senator Smirn. I assumed that it was. 
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The CuatrMan. Has the staff any questions they would like to ask ¢ 

Mr. Smirney. Yes. 

Mr. Schweppe, in some measure this will cover points which you 
have already made in your statement but I think it is necessary as a 
preliminary question : 

Would the second sentence of the American bar proposal render 
virtually impossible the conclusion of treaties which conferred the 

eht to own land on a foreign national in the United’ States in ex- 

ange for a conference of similar right on American nationals in 
a foreign nation ¢ 

Mr. Scuwepre. No. Let me repeat and give you a full answer. 
Ihe American Bar Association proposal does not preve nt the State 
Department from making a treaty with any country on any subject 
whatsoever, including the owne rship of land. Treaties can be made. 
They become binding as international engagements. Now, what their 
mpact will be on domestic law is another question. If, as we have 
suggested in this argument—and the idea is not original with me but 
comes from Mr. George Finch sitting at the head of the table, who 
is one of the greatest ternational lawyers i in the country—editor in 
chief of the American Journal on International Law—if his view is 
correct, which is embodied in our report, that the right to do business 
and including the ownership of land has historically been part of the 
traditional commercial policy of the United States, then Congress 
would have power to implement treaties in that field, including the 
ownership of land. 

Lf that view should not be correct, if that view should not be correct 
about the power of Congress in the field under the power to regu 
late interstate commerce, then the alternative result will be that such 
a treaty can be made, will be perfectly binding as an international 
agreement, but land ownership in the States cannot take place with 
out the consent of the individual States involved. 

Now, it is rather interesting, and one of my associates, I think, will 
amplify it rather fully, that our Government thought for a long time 
that was the right way to approach this land-holding business. If 
you gentlemen will take a look at Geofroy v. Riggs, which is frequent- 
ly cited in this field, you will find there was before the Supreme 
Court in that case a treaty with France which included among other 
things the right of French citizens to own land in the United States 
and of American citizens to own land in France—provided what? 
In such States of the United States in which the individual States 
consented. 

Now, that was the treaty as our State Deparment drew it in those 
days. In the days of Geofroy v. Riggs the Federal Government did 
not have the concept that it was all-powerful and it could forget about 
the States. They say this is a fair deal between us and the French 
in such States as consent thereto. 

Now, coming back to wind up my answer to your question, if Dr. 
Finch is right in the concept that the doing of business, including the 
ownership of land, is broadly within the commercial policy of the 
United States in foreign nations, then Congress could im :plement it 
alone, 

If we are wrong about that concept, then the consent of the indi 
vidual States would be required, with which I can see nothing wrong. 
I think the State of Washington should have the right to determine 
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whether Frenchmen or Russians or anybody else can own land in 
the State of Washington and not the State Department with the con- 
sent of the Senate. I believe that that ownership of land is so im- 
portant that that should be a matter of State policy unless Dr. 
Finch’s approach to this question of national commercial policy is a 
correct one. I see nothing the matter with it. And I point to Geofroy 
v. Riggs to show that was for a long time the prevailing thinking in 
the State Department of the United States and treaties were negoti- 
ated in that form. 

Mr. Houman. And still is the situation in Canada today. The 
treaty that Canada makes does not entitle an American to own land 
in Ontario. 

Mr. Smrruey. Do you think if the limitation of the “which clause” 
in the second sentence of the American Bar proposal becomes a part 
of the Constitution that courts might seek to validate treaties by 
stretching constitutional provisions such as the commerce clause and 
in so doing make possible further encroachment by the Federal Gov- 
ernment on the rights of States? 

Mr. Scuwepre. I give you this answer: The Supreme Court held in 
the License cases many years ago, cited as the License cases, that the 
power to regulate foreign commerce is given in exactly the same 
clause that gives the right to regulate interstate commerce. We have 
witnessed in recent years a very substantial judicial enlargement. of 
the concept of interstate commerce, to the point where some of us 
think perhaps it has gone too far. We think, however, those decisions 
being in the books, that the Court will adopt probably as liberal an 
interpretation of the power to regulate foreign commerce as it has 
interstate commerce, and that at least gives a judicial control of the 
problem with which American people are accustomed to live and ac- 
customed to work. 

Those matters will come up case by case as the treaty power is 
extended into fields and Congress makes implementing legislation, 
as I say, in fields that otherwise would be within the area of State 
control. I have no reason to believe, I do not think anybody has, that 
the Court would not expand and develop case by case the concept of 
foreign commerce just as it has the concept of interstate commerce. 
To that I see no objection, as we have adequate judicial control of 
those concepts. If they go too far, maybe sometime we will have to 
amend the Constitution again. But I do look for that sort of expan- 
sion. 

Mr. Smiruey. Further along that line, I am sure you are familiar 
with the case of the United States v. the Curtiss Wright Corporation. 

Mr. Scuwerre. Very well. 

Mr. Smrruey. There is a statement in that case at page 318 (299 
U.S. 318) in which the Court stated: 


As a member of the family of nations, the right and power of the United 
States in that field— 


and they are speaking of treaty power— 


are equal to the right and power of the other nations of the international family, 
otherwise the United States is not completely sovereig 


Would the amendment which you propose render the United States 
Government “not completely sovereign” ¢ 
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Mr. Scuwerprr. In no particular whatsoever. The United States 
under the American Bar Association proposal remains just as sov- 
ereign in the international field as it has ever been. It can make any 
kinds of deals and any kinds of negotiations that it wants to, but it 
cannot make those deals domestic law in the United States and put 
State constitutions and statutes and Federal statutes out of the way. 
The position of the United States in the international field is not 
affected at all. We can make international agreements. 

Now, the Congress on some propositions, if it is outside the ordi 
nary power of Congress to legislate, may have to go to the States to 
get their consent, but the power of the sovereign nation is not affected 
at all. 

May I get one commentary in the record about the Curtiss Wright 
case? ‘This case is largely dictum. We made a sharp attack on the 
Curtiss Wright case in our February 1952 report. We pointed out 
that the Supreme Court in that case confused the position of the 
United States Government under international law in which it is 
completely sovereign, with its status under the Constitution under 
which our Government is a government of delegated powers. We 
made that sharp attack on the decision. We said it was largely 
dictum; and much to our pleasure, Mr. Justice Jackson, who con- 
curred in the majority opinion in the Steel Seizure cases, writes a 
footnote in which the says almost the identical language, referring 
to the Curtiss Wright case, well, that case was largely dictum. 

At any rate, it does not stand for the doctrine that the President 
of the United States can do anything in an area where Congress has 
already legislated. Whatever may be his powers in the absence of 
congressional legislation, he is subject to congressional legislation if 
there is a law that applies to the subject matter. 

Mr. SmirHey. May we switch for a moment to the third sentence 
of Senate Joint Resolution 43 dealing with executive agreements ? 

Now, in your mind does the term “executive agreements” include 
modi vivendi, protocols, conventions, and so forth, or should the bar 
proposal be amended to include those ? 

Mr. Scuwerre. We think it includes them all. We spent some 
considerable discussion on that subject and we are fortunate in having 
as members of our committee Dr. Finch, who is as great an expert in 
this field as anybody I know of, who was in the State Department and 
who deals in th at field regularly. In his opinion the term “executive 
agreements” is a broad concept which embodies all engagements of the 
type you described and would be so interpreted. 

Senator Warkins. Would it not be true that to attempt to name 
them, if you overlook them you then exclude them ? 

Mr. Scuwerpr. That is night. 

Mr. Smirney. I might quote the resolution of Senator Bricker 
which attempts to do it not by specifically naming them but by saying 
all executive and other agreements between the President and any in- 
ternational organization, foreign power or official thereof, which 
would, I think, encompass all of ‘them. 

Mr. Houman. May I direct myself to that for a moment ? 

Mr. Surruey. I have no objection. 

Mr. Horman. I'am going to cover that in mine. There are some 
other agreements so to speak that are highly important, not exactly 
executive agreements. For instance, we made an agreement with 
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Canada in connection with the damage to farms in the northern part of 
my State from a smelter. Those farmers could not sue in Canada 
so we made an agreement whereby a certain lump sum of money would 
be paid over into the United States and an international commission 
was set up to adjust that. 

When you say all other agreements, you are going to catch in your 
hopper, as Dr. Finch will point out to you, many things here, and it 
would require an analysis of every kind of agreement. 

Take postal agreements that have been made in this country, to be 
sure by the term “other agreements” you weren’t catching in the hop- 
per other things you should not catch. We have tried to draft an 
amendment here on the basis of doing the specific thing we are inter- 
ested in and the American people are interested in without incapacitat- 
ing our Government from doing some of the things which they ought 
to continue to do. 

So you are going to be in a bad situation, I am afraid, if you put 
in “other agreements” there. You would then have to define those 
other agreements. 

Mr. Smirney. That of course would be within the province of 
Congress under the Bricker amendment. 

Mr. Scuwerrr. That is why we like this form of text, because Con- 
gress can deal with those questions as they come up and need regula- 
tion. 

Mr. Suirney. They could likewise under the Bricker proposal, as 
I understand it. 

Mr. Scuwerre. That is right. We are in complete agreement on 
that point. 

Mr. Hotman. We do not object to having a phrase in there if it is 
not going to be shot at when we come to getting the States to ratify 
on the theory that it encompasses too much, and therefore we are 
vulnerable. 

Senator Warxrns. Otherwise, you are in agreement with Senator 
Bricker’s? 

Mr. Hotman. Sure. 

Mr. Scuwerrr. It is purely a matter of form, expressing what we 
both have in mind. 

Mr. Smrrurey. You may have answered this in your discussion with 
Senator Smith of North Carolina. However, I was not able to over- 
hear that, so even if this is repetitious, I wish you would give the 
answer nevertheless. 

Would you give the committee the benefit of your opinion concern- 
ing the extent to which Congress might regulate executive agree- 
ments under Senate Joint Resolution 43% You used the term “regula- 
tion” and that is why I ask it in that form. 

Mr. Scuwerrr. We did in our September 1, 1952, report, the per- 
tinent portion of which has been incorporated in the record this 
morning, outline the possible areas of congressional regulation of the 
field of executive agreements. That particular contribution to our 
report was made by Dr. Finch, who has spent a great portion of his 
life in dealing with that field, and of course the power to regulate 
includes the power not to regulate, it includes the power to regulate 
those areas which the Congress feels should be regulated. It may leave 
other areas of executive agreements unregulated. 
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Dr. Finch indicated in that portion of our report which 1s incor- 
sorated in the record that Congress would probably proceed in the 
eld of regulation of executive agreements carefully, gradually; you 
ould see to it right off, for ex: imple, that problems of major policy 

th foreign governments would not be done by executive agreements 
ut would have to be done by the treaty method, so that the Senate 

f the United States which was deliberately put in as part of the 
reatymaking power by the founding fathers, will have an opportunity 

to examine the question from the standpoint of the American public. 
[hat is to us the most important field that Congress ought to regulate. 

The report itself spells out a number of areas in which executive 
igreements might be regulated. On the other hand, there are a lot of 

lay-to-day agre ements about sending somebody here or sending some- 
body there, the Secret: iry of State or the President will have to mi: ake, 
with which the Senate of the United States has no concern. Regula- 
tion by Congress should make it thoroughly clear that matters of 
important international policy should be done by the treaty method 
ind subjected to the Senate approval. 

Senator Warkrins. How would you bring that about? 

Mr. Hortman. It is a day-to-day matter of monitoring what is 
going on. 

Senator Warxins. Undoubtedly we are making agreements now. 

Mr. Scuwepre. A bill would have to be drawn by the United States 
Congress in which you tell the executive department what it shall do 
in the area of executive agreements, what areas it can make executive 
agreements in, No. 1, what areas must be reserved to treaties, and then 
you can probably break it down in some detail. 

Mr. Hortman. There should be a code of executive agreements 
adopted just like a code of anything else. 

Senator Warxtns. That may be true, but we have a situation now 
existing at the time that Potsdam agreement was entered into. It is an 
executive agreement. I maintained all the time it was in effect a 
treaty. But at least it was called by the President an executive agree- 
ment. He made it and we have never been able to get at it, at least 
we have never been able to get enough strength in Congress to do 
anything about that. Now, under the President’s proposal about 
secret agreements, we are not getting anywhere. 

Mr. Hotman. You can’t write that kind of restrictions in a con- 
stitutional amendment or you would have a constitutional amendment 
which would get clear out of hand. 

Senator Watkins. In other words, you cannot get executive agree- 
ments by definition. 

Mr. Scuweprre. No. 

Senator Watkins. There are lots of things happening we don’t 
want to happen right now. I thought this would take care of it. 

Mr. Hotman. You would have a constitutional amendment which 
gets completely out of hand, which is something you cannot do very 
well in a constitutional provision. 

Mr. Scuwerre. The place to handle it is to have Congress regulate 
it. They can meet the situations as they develop. I can read you 
that portion of the report, which I think is unnecessary because it is 
in your record. If you want a verbal answer right at this juncture as 
to what you think the field of initial regulation ought to be of execu- 
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tive agreements, I suggest you put the question to Mr. Finch, who 
is sitting at the end of the table. 

Senator Warxrns. Could you prohibit certain types of executive 
agreements ¢ 

Mr. Scuwerre. Yes. 

Senator Warxtns. Have you considered that in drafting this 
amendment ? 

Mr. Scuwepre. Yes. 

Senator Watkins. What is your answer? 

Mr. Scuwerre. Our answer is that under the power to regulate, you 
could prohibit. The Supreme Court has held that many times. 

Senator Warkins. That is probably an explanation. But regula- 
tion seems to indicate, imply at least, that you have the right to do 
something but it has to be regulated. 

Mr. Scuwerre. Under the power to regulate commerce, the Con- 
gress has excluded many things, has prohibited the transportation of 
many things in interstate commerce, and the Supreme Court has held 
time and again the power to regulate includes the power to prohibii 
and it was done under the commerce clause. 

You cannot transport lottery tickets or the objects of white slavery, 
or stolen automobiles, in interstate commerce. They are prohibited. 
Yet the power is to regulate commerce. 

Senator Warkxrins. Why do you not say “prohibit or regulate,” make 
it clear ? 

Mr. Scnern. You get into trouble. 

Senator Warkins. You are going to leave a lot of troubles unsolved 
if we do not get at it. That is one of the worst abuses we have. Agree- 
ments all over the world are entered into by the President under his 
claim of right to make executive agreements. We discover them 
some time later and they are “in effect” treaties. 

Mr. Scuwerrr. Speaking solely as an individual, I would have no 
objection to the word “prohibit.” I will say that we considered it at 
great length in view of the interpretation put by the Supreme Court 
on the power to regulate commerce, ncloling the power to prohibit 
things in interstate commerce. We concluded the same interpretation 
where we used the word “regulate,” which already has been given con- 
stitutional and judicial meaning by the Supreme Court, that we were 
on safe ground to use the word “regulate” as including the concept 
prohibit. 

Senator Warxins. Our experience indicated you have to spell it out 
in terms so that even a child can understand it so that you get an effect 
out of it. 

Mr. Smrrney. Mr. Schweppe, one question of form before we leave 
the subject of executive agreement. As I understand and read the 
report which you have referred to several times as the 1952 report of 
the committee on peace and law through the United Nations of the 
American bar, there is a statement there which says, “If executive 
agreements are to be dealt with, they should be considered in a sepa- 
rate section which delineates the appropriate field of executive agree- 
ment as distinguished from treaties and which provides for appro- 
priate control.” 

I notice as a matter of form you have in Senate Joint Resolution 43 
the sentence on an executive agreement included with that relating to 
treaties. 
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Mr. Scuwerrg. That is right. 

Mr. Smirruey. Would you prefer now that it be set up as a separate 
section ¢ 

Mr. Scuwerre. We think it should be. May I say you are reading 
there, I think, from the February 1952 report, at which time we 
had not yet completed our study on executive agreements. We com- 
pleted that and made our recommendation to the house of delegates 
in our September report. At that time we recommended that the 
clause on executive agreements be included in any amendment relating 
to the treaty power so that we would have a complete package. 

Mr. Smirney. You are still of the opinion that ought to be included 
in a separate section of the same amendment ¢ 

Mr. Hotman. I think so, yes. 

Senator Warktns. May I say that is probably draftsmanship that 
I was responsible for? I took the body of your draft, it was all in 
one group. I did not want to spoil it so I put it in just as you had it. 

Mr. Scuwerre. If you will look at our February 1, 1953, report, 
the one of which we have copies here, and the ones which we are pre- 
senting to the house of delegates next week, you will see we are put- 
ting it in two sections. 

Mr. Smrruey. You don’t want to give executive agreements the same 
sanctity as treaties by including them in the same section of the article. 

Mr. Scuwerre. Right. 

The Cuarrman. Thank you very much, Mr. Schweppe. 

Mr. Scuweprre. Thank you, Mr. Chairman. 

The Cuatrman. Mr. Rix 


STATEMENT OF CARL B. RIX, MILWAUKEE, WIS., MEMBER OF THE 
COMMITTEE ON PEACE AND LAW THROUGH THE UNITED 
NATIONS 


Mr. Rix. My name is Carl B. Rix, Milwaukee, Wis. I am a mem- 
ber of the committee on peace and law through the United Nations. 

When we appeared I addressed myself particularly to the question 
as to the preservation of our form of government of delegated powers 
and the situation in which we find ourselves today. May I ask that a 
short article entitled “Beyond the Administration of Justice,” which 
now appears in the Congressional Record of February 12, 1953, at 
page 642, on this subject be included in this record ? 

The CuarrMan. It will be incorporated. 

Mr. Rrx. It was a reprint of an editorial in the Journal of the 
Judicature Society which I wrote a short time ago in which I con- 
sidered these questions as I have stated. 

(The article referred to follows :) 


BEYOND THE ADMINISTRATION OF JUSTICE 


(By Carl B. Rix) 


In the great argument of John W. Davis in the Steel case he quoted these words 
that Jefferson wrote in the Kentucky resolution : 

“In questions of power, let no more be said of confidence in man, but bind him 
down from mischief by the chains of the Constitution.” 

The greatness and strength of the United States, its capacities for its people 
and for the world, are dependent on its form of government and its foundation, 
the Constitution of the United States. If there is to be any change in that 
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form of government of delegated powers to the branches of government, the 
people of the United States should make that change by amendment of the 
Constitution. Such change without such amendment may be made, however, 
by means of treaties and treaty law. It is incredible but true. Here are four 
postulates : 

1. An international treaty cannot be safeguarded by a clause in the treaty 
or by reservation or understanding against the expansion of the limited power 
of the Federal Congress in the United States to such extent as necessary to 
fulfill the obligation under the treaty if Congress determines to exercise such 
power. No action of the parties or of the Senate and the President at the time 
of ratification of a treaty can take away the constitutional power of Congress 
to execute the treaty and to fulfill the national obligation under the treaty if 
Congress decides to do so. 

2. A ratified and approved treaty in executed form becomes supreme law and 
domestic [aw of the United States. An executory treaty, or parts thereof, 
becomes domestic law when implemented by Congress. 

3. Domestic law created by a treaty or by implementation by act of Congress 
supersedes State constitutions, laws, and decisions of the States. The Federal 
jurisdiction is then exclusive. 

4. The Charter of the United Nations, as a ratified treaty, has conferred on 
Congress the exclusive authority under articles 55 and 56 of the charter to 
legislate on civil, political, economic, social, and cultural rights, unless specifically 
prohibited by the Constitution. 

We shall let these statements speak for themselves. Justice Douglas said 
recently that “power granted is seldom neglected.” 

The effect of the charter of the United Nations has been stated. In its report 
on the Lesinski comprehensive civil-rights bill to the House of Representatives, 
the Labor Committee said that no constitutional authority for the enactment of 
the bill was necessary because it was based on the power of Congress to imple- 
ment the charter of the United Nations. 

The Civil Rights Commission said in its report that a covenant of human 
rights, if ratified and approved, would afford an enlarged opportunity for a 
comprehensive Federal civil-rights bill. 

When first migratory bird law was held invalid, on the advice of lawyers 
for the Government, action was taken to secure a treaty with Great Britain 
under which the present migratory bird law was passed and upheld by the 
Supreme Court. 

A treaty is now before the Senate for ratification which provides that alienage 
shall not be a bar to the admission of a member of a profession to practice. If 
ratified and approved, this treaty will supersede every State law which provides 
that only citizens shall be admitted to the practice of law. 

If laws may be made by the Senate and the President without limit except for 
a direct prohibition of the Constitution, if Congress and the President are to have 
the power to legislate under a treaty without any constitutional delegated power, 
unless prohibited by the Constitution, can the independence of the judiciary be 
maintained? What protection can minorities have under a government with 
unlimited powers? 

Beyond the campaign for the betterment of the administration of justice lies 
the maintenance of our constitutional form of government. That is our anchor 
and the anchor of the world. Shall we join Thomas Jefferson and John W. Davis 
in saying again: 

“In questions of power, let no more be said of confidence in man, but bind him 
down from mischief by the chains of the Constitution.” 


Mr. Rrx. I desire to read two sections of a sort of condensation 
which I made of the principles which we were dealing with in this 
whole subject of constitutional amendment. 

The Cuarrman. Dr. Finch, can you hear the witness? 

Mr. Frincu. Yes, sir. 

The CuarrMan. Speak a trifle louder. 

Mr. Rrx. One, an international treaty cannot be safeguarded by 
a clause in the treaty or by reservation or understanding against the 
expansion of the limited power of the Congress of the United States 
to such extent as necessary to fulfill the obligation under the treaty if 
Congress determines to exercise such a power. 
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Now, that means that while the treaty is in existence the subject 
matter of that treaty may be legislated on by Congress in such man- 
ner as Congress determines without any other constitutional limits 
whatsoever unless possibly the prohibition i in the Constitution would 
keep Congress from acting. No action of the parties or the Senate 
or the President at the time of ratification of the tre: ity can take away 
the constitutional power of Congress to execute the treaty and to ful- 

till the national obligation under the treaty if Congress decides to do 
o. It is popularly supposed that we can do by reservation nearly 
inything we want to preserve the rights of this country. But it is 
agreed by : all of us and by Mr. Mitchell and Mr. Davis and others that 
no reservation or no action of Congress or no action of the parties to 
the treaty can deprive the Congress of the United States of a power 
which exists under the Constitution. 

And if as a result of the decision of the Supreme Court of the 
United States in the Migratory Bird case Congress has the unlimited 
power to legislate on the subject of a treaty, nothing you can do at the 
time of the drawi ing of the treaty or its ratification can take away that 
power. 

Senator Watkins. You mean by that we can go ahead and amend 
the treaty later or denounce it and get out from under it completely ¢ 

Mr. Rix. That isthe only way you can get out from under it. 

Senator Warkins. You think Congress has that power ? 

Mr. Rix. It has undoubted power ‘to repudiate any treaty. There 
are various methods by which you can repudiate a treaty, but it 
may precipitate an international situation, particularly in the case of 
these multilateral treaties where we have so many obligations such 
as Charter of the United Nations. It is almost impossible to assume 
you can get out of those without a great deal of difficulty or without 
incurring foreign retaliation all over the world. 

Senator Warkrns. I take it for granted you are extending that 
same theory, same power, to Congress, saying Congress shall have 
full powers to regulate or completely abrogate any agreement. 

Mr. Rrx. I do not think that is necessary because that is a well- 
known principle of international law. 

Senator Watkins. I am talking about Congress, not international 
law. I mean Congress itself would have the power, for instance, to 
abrogate the Y alta. agreement. 

Mr. Rrx. No question about it, by any subsequent legislation which 
Congress desires to pass or by direct repudiation. 

Senator Watkins. And by direct repudiation could do so on the 
ground that the President exceeded his powers to enter into it? 

Mr. Rix. That is a question of international law, because it has 
always been held that a government which enters into the treaty has 
no power to repudiate its ¢ own power to enter into it. 

Senator Warktins. Suppose the President enters into it, can the 
Congress repudiate it on the ground that he exceeded his Seale 

Mr. Rrx. If the Senate and the President ratify a treaty, it is 
principle of international law and it has recently been restated in a 
committee or a commission of the United Nations that no government, 
no state, has the right to set up its own lack of power to enter into a 
treaty. 

Senator Warkrns. I notice you said the President and the Senate. 
I am talking about when the President acts on his own and makes an 
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executive agreement which never has been submitted to the Senate. 
Cannot the Congress then repudiate that agreement on the ground 
that he exceeded his powers, he had no right whatsoever to enter 
into that agreement ¢ 

Mr. Rrx. I have been talking about the question of treaties. 

Senator Warxrns. I am talking about executive agreement. 

Mr. Rrx. I do not think that international law has made any rule 
on the subject of executive agreements or minor agreements of that 


type. 

ae Warkrns. You can see the situation we are confronted 
with right now with respect to this proposal to repudiate some of 
those agreements, Yalta, Potsdam, maybe Teheran. Saaie that kind 
of proposition is going to be placed before the Congress. We might 
repudiate them on the ground that the other parties to the agreements 
have not kept them, and denounce them on that ground. But if we are 
going to get at the root of the thing, we may want to repudiate them 
on the ground that the President of the United States had no authority 
whatsoever to bind the American people. If we cannot do that, then 
the Nation is powerless when we have a President who does not care 
anything about the Congress and goes ahead and does what he pleases. 

Mr. Rix. In my opinion there is no question of the power of Con- 
gress to do this. The question is as to whether or not you would incur 
uny international obligation. 

Senator Warkins. I want to know about the power to do it. 

Mr. Rrx. There is no question about that. We always assumed that 
any treaty may be abrogated by well-known methods as well as by 
executive agreement or any other agreements which were made on 
behalf of the Government. 

Senator Warkins. Taking it a step further, could succeeding 
Presidents repudiate it in spite of Congress ? 

Mr. Rrx. I think it is held, and Mr. Finch can correct me, that a 
treaty may be abrogated by action of the Department of State or the 
President or the Congress by the passage of other legislation or by 
passage of a declaration or by an open breach in refusing to live up 
to it. I think that would be a correct statement, would it not, 
Mr. Finch? 

Mr. Frincu. Yes. 

The Cuarrman. To make it specific, Mr. Schweppe, the preceding 
Presidents entered into the Yalta and Potsdam agreements. What if 
President Eisenhower, without consulting Congress at all, should re- 
pudiate them ? 

Mr. Rrx. Then you are entering into the field, and that was old con- 
cept of Executive agreement, that they existed only during the gamed 
of the administration which made them, during the period of the Presi- 
dency of the man who made them, where they did not have official 
backing of Congress, such as Yalta. 

Now, that theory has been whittled down and in the opinion of the 
other nations we do not have the right to place that time limit on them. 
But if you will look up the history of Executive agreements, they were 
always regarded as not having the status of any kind of treaty be- 
-ause they had terminal facilities, the term of the man who made them. 
Now that has been disregarded in the past. In the opinion of foreign 
nations that enter into these Executive agreements with us in good 
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faith, they consider it a breach if we do not live up to them, even if we 
havea perfect right to do it. 

Now, getting back to this question of the situation in which we find 
ourselves as to the effect of a treaty, of conferring unlimited power on 
Congress to legislate on the subject of a treaty. Now, that is not just 
the opinion of our committee. That is substantiated by Mr. Mitchell, 
former attorney general, Mr. John W. Davis and his associates, with 
one exception, in the recent committee report to the New York State 
Bar Association in which it is said : 

If it is within the treaty power and would be valid as a treaty, then under the 
rule of Missouri v. Holland, the power of Congress to enact legislation on the sub- 
ject of civil rights would be substantially enlarged and such limits on that power 
as now exists would disappear. 

They further say : 


If such a treaty as the Covenant on Human Rights is within the treaty-making 
power, then under our Constitution and the decisions of our Supreme Court the 
effect of our becoming a party to the covenant would be to give the Congress of 
the United States full power to enact legislation effective within the States to 
put the covenant into effect. 

rhat obviously would be accomplished “in accordance with the constitutional 
processes” of the United States. 


That is the effect of our constitutional system of treaty making. 


It would be a result consistent with our Constitution, as already determined in 
Vissourt vy. Holland. Consequently, Congress would in accordance with our con- 
stitutional processes have full power, and subdivision (b) dealing with favorable 
recommendations to the States would be inoperative. If we want to put a clause 
in the covenant on this subject, it would have to go further and provide that the 
I’ederal Government assumes no obligation to enact legislation which it could 
not constitutionally enact in the absence of the treaty. 

In other words, if we want to remove this tremendous power of Con- 
gress to enact legislation on the subject of a treaty, with no constitu- 
tional limits or restrictions, the only way we can get it, according to 
Mr, Davis and Mr. Mitchell, is by enacting a “which clause.” 

Senator Watkins. What about the first sentence? I am reading 
from Senate Joint Resolution 43. 

A provision of the treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 

To start with, you cannot have a treaty which is in conflict. So why 
do you have to do the next thing ? 

Mr. Rrx. The power closed on the treaty-making power of the 
Senate and the Congresss and the President. Under Missouri v. Hol- 
Jand, it was a holding that that legislation required no constitutional 
basis for its enactment. 

Senator Warxrns, But this will take care of it, will it not? 

Mr. Rrx. I do not believe the first sentence would take it away, 
in the opinion of Mr. Davis and Mr. Mitchell. 

Mr. Hotman. The second one. 

Mr. Rix. The second one would. That is the purpose that we are 
working toward, to take away that tremendous power of Congress. 

Now, this would relieve the Federal Government from an obliga- 
tion to enact. Federal legislation but even then it might be held that 
under the rule in Missouri v. Holland, Congress would gain power to 
fully implement the covenant, although under no international obli- 
gation to do so. So we are confronted, gentlemen, with the question 
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of how we are going to preserve our system of delegated government. 
Are we to live under an undelegated system under which Congress 
may enact an act in any way it sees fit without any constitutional 
basis except the treaty ? 

If we want to keep our system of delegated government, it-is our 
opinion, even though you can break it, the continuity of it, nondele 
gated government, by wiping out a treaty, that from a practical 
matter we are in no position to enter into treaties like the Charter 
of the United Nations and the NATO and then the next year say we 
are not going to live up to them. You cannot establish that sort of 
system in the world today, and then calmly and blithely pass an act 


that we do not rega = ourse lves b Ol und by if 
Mr. Hotman. But you could under section 2 of our amendment. 
Mr. Rrx. Yes: we could because it would limit the power of Con- 
gress. 


Senator Warkins. And a nation with which we were entering into 
an agreement would have to take notice on the limitation of power. 
It should have taken notice on the executive agreement as well, but 
apparently they do not. 

Mr. Hotman. Because you had a new school of thought in the State 
Department beginning with Mr. McLure, and Mr. Finch will tell 
you a very interesting story about the Treaty of Versaille—he was 
over there—where vere Wilson, realizing he was going to have 
trouble with the Senate, suggested to Lloyd George he would handle 
it by executive agreement. Mr. Lloyd George in substance said, 
“Well, I don’t think, Mr. President, you have that constitutional 
power. I have read your Constitution.” 

So the constitutional power has been exceeded in the matter of 
executive agreement. But if you subject them to the same limitation 
as treaties and you have a clause like our second sentence in here, then 
you have taken care of this whole problem. 

Mr. Rix. There is always this to cling to between our international 
obligations and our situation within our own country. We are trying 
to settle this question of where we are going to be under treaty law 
in the United States. 

Senator Warkins. That is within the country. 

Mr. Rix. Within the country. The international obligations are 
an entirely different matter. Internationally, other parties to a treaty 
could say that we have repudiated, we have abrog oe it. We could 
say we have not. 

nator Warkins. The first sentence in the American Bar Asso- 
ciation draft seems to get at the international end of it. 

Mr. Rix. That is correct. The second one deals with internal law. 

Senator Warkins. Would you not suggest also that probably ought 
to be section 2? 

Mr. Hotman. That is right. 

Mr. Rix. Now, let me point out just where we sit at the present 
time in our opinion under the Charter of the United Nations and 
under the NATO Charter. In this article we have stated that the 
Charter of the United Nations as arrived at by treaty has conferred 
on Congress the exclusive authority under articles 55 and 56 of the 
charter to legislate on civil, political, economic, social, and cultural 
rights unless specifically prohibited by the Constitution. 
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Senator Warkins. Did you say Congress had been given that 

ower ¢ 

Mr. Rix. That is a necessary attribute of this power that the 
Charter of the United Nations under articles 55 and 56 binds us to 
promote human rights in every way we can. I think there is some 
reference in 56 to the enactment of such legislation as made without 

binding effect to promote it to such extent as necessary to carry 

it the intent of this article 56. 

Now, if you can conceive, gentlemen, any broader powers than 
you could give to any government or to Congress to enact legislation 
on cultural, social, economic, civil, and political rights, if you gen 
tlemen are dealing with any other rights than those, I would like 
to know what they are in your legislation. And, in our opinion, that 
Charter has conferred upon Congress now the unlimited power which 
Mr. Lesinski and his associates in the Labor Committee of the House 
believed they had and stated when they submitted a comprehensive 
civil-rights bill to the Congress for enactment, because in the report 
of that committee to the House the statement was made that this 
bill does not require any constitutional authority for its enactment 
because the power is based on the Charter of the United Nations. That 
was startling at the time, but it is the opinion of our committee that 
the power exists and at the present time Congress has the unlimited 
power to legislate under those provisions. 

Now, just see where that takes us. Suppose anyone of these lawyers 
here has a pending case in the courts or if Congress enacts an act 
which one of the lawyers takes up to the courts to determine its consti 
tutionality, to which will the court look for the source of the authority, 
to the Constitution of the United States or to the Charter of the United 
Nations? You have to have one little book with the Constitution of 
the United States on the one hand and the Charter of the United 
Nations to determine the source of that act ? 

Suppose the Supreme Court should hold or the lower court should 
hold that there is no provision in the Constitution of the United States 
that justifies that legislation and the Supreme Court of the United 
States says that is justified under the Charter of the United Nations 
because it comes within one of these purposes ? 

Senator Warxkrns. What will the effect be on something that is 
already in existence by the adoption of the amendment after it has 
happened ? 

Mr. Hoitman. This will take care of it. 

Mr. Rrx. I would hardly dare to answer the question. 

Senator Warkrns. It is already law now. 

Mr. Houtman. Yes, but Congress has not legislated yet. Your legis- 
tion would be banned by your constitutional amendment. 

Senator Bricker. You must comply with the Constitution. 

Mr. Hotman. That is right. To that extent it is retroactive. 

Mr. Rix. If the Charter of the United Nations was ratified before 
the enactment of the legislation, the question would arise as to present 
acts. But that is a question which we have not touched yet and which 
we will probably have to touch, whether or not this whole amendment 
will have a retroactive feature. 

Senator Bricker. Three judges of the Supreme Court have already 
looked to the United Nations for their source of authority in the Steel 
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case. If two more had agreed with them, then we would be face to 
face with what you suggest here. 

Mr. Rix. I think we have been fully conscious of that, Senator. 

Do we want to live under that type of government? Can we repudi- 
ate the obligations under the Charter of the United Nations? What 
would be the effect on the world if we taken an act to repudiate that 
power right now? Isay that we must be sure that in this amendment 
that we are proposing that the power will exist, or that a situation 
will be covered which removed the power of Congress to legislate 
beyond its express powers, or our system of delegated government goes 
out of the window. 

Going back to that question of what that lawyer would do in the 
case of constitutionality, suppose the Supreme Court of the United 
States decided that the legislation was invalid under the Constitu- 
tion, and also invalid under the Charter of the United Nations, and 
our Nation made a point of endeavoring to secure, for instance, an 
advisory opinion from the Court of International Justice, and the 
Court of International Justice should hold contrary to the opinion 
of the Supreme Court of the United States?’ Where would we be in 
the opinion of the world? 

Gentlemen, these are unheard of questions, but they are here and 
they must be met in some way. 

Now, I have asked in this article two questions : one, if we can permit 
the situation to exist that now exists, can the independence of the ju- 
diciary be maintained? We fought hard in the early days to secure the 
position of the Supreme Court by which it could declare uncon- 
stitutional any acts of Congress. If a superpower should exist, or if 
it does not have to look to the Constitution of the United States but 
has to look to the provisions of treaties for the source of power to enact 
the legislation, what becomes of our independence of the judiciary? 

Senator Warxrns. They have their independence, but their decrees 
would not amount to anything. 

Mr. Rrx. That is it. 

Senator Warxins. There would be an authority higher than the 
Constitution. 

Mr. Rrx. That is right. 

Another question I ask is what protection can minorities have 
under a government with unlimited powers? 

Senator Bricker. That is the most serious question of all. 

Mr. Rrx. We see constantly in the press and at every hearing a mem- 
ber of a minority appealing to the Constitution of the United States. 
I grant that the word “prohibited” which was used by Mr. Justice 
Holmes in the Migratory Bird case may be expanded upon to mean 
that if any power is prohibited by the Constitution of the United 
States, such as the power of Congress to enact legislation affecting 
religion or freedom of the press, that there may be a question still 
existing, and I will say that my comembers of the committee did not 
agree with the use of the word “prohibitive,” but out of supercaution 
I used Justice Holmes’ word because the argument is just as strong 
whether it is prohibited or not. But if we are to live under a govern- 
ment of undelegated powers, whether it is for 5 years or 10 years or 
20 years, so long as a majority desires to impose its power, what be- 
comes of the protection to the minorities under our treaty provisions? 


es te 


je 





wie 


hash 








it 
it 
t 
n 


TREATIES AND EXECUTIVE AGREEMENTS 83 


They do not have any protection. Therefore. I say that the first thing 
we must do, Mr. Chairman, is to make sure that whatever amendment 
we enact takes away this power of Congress to enact legislation with- 
out constitutional authority under a treaty. 

Thank you. 

Senator Bricker. That was an excellent job, Mr. Rix. 

The Cuairman. Mr. Hatch? Have you a prepared statement, Mr. 
Hatch? 


STATEMENT OF VERMONT HATCH, NEW YORK, N. Y., MEMBER OF 
THE NEW YORK AND UTAH BAR ASSOCIATIONS, AND MEMBER 
OF THE COMMITTEE ON PEACE AND LAW THROUGH UNITED 
NATIONS 


Mr. Haroun. No, sir; I have not. 

Mr. Chairman, and gentlemen of the committee, my name is Ver- 
mont Hatch, 14 Wall Street, New York, N. Y. I am a member of the 
New York Bar and the Utah Bar and a member of the committee on 
peace and law through United Nations. 

Coming as I do after members of the committee, such as Mr. Sch- 
weppe and Mr. Rix, I perhaps might be called the crumb collector. 
I am going to try and collect a few crumbs and lay them before this 
committee. 

First of all, Mr. Chairman, I wish to express my thanks to the sub- 
committee for this opportunity to lay before you a few views that I 
have formed in the course if my study of this matter. In the hear- 
ings last May before the subcommittee that preceded this one I gave 
testimony which appears at page 55 of the hearings, and I shall not 
repeat that. I had to do with the preparation of a memorandum which 
appears at page 517 of that record, and I will ask your indulgence to 
have that memorandum, if you will, incorporated in this hearing. 

The CuamrMan. It is so ordered. 

(The material referred to is as follows :) 


MEMORANDUM IN REPLY TO THE MEMORANDUM OF THE DEPARTMENT OF JUSTICE ON 
SxNATE JOINT RESOLUTION 130, EIGHTY-SECOND CONGRESS, PROPOSING AN AMEND- 
MENT TO THE CONSTITUTION OF THE UNITED STATES RELATIVE TO THE MAKING 
oF TREATIES AND EXECUTIVE AGREEMENTS 


On June 19, 1952, the Department of Justice, through the then Solicitor Gen- 
eral of the United States, Philip B. Perlman, filed with the subcommittee of the 
Senate Committee on the Judiciary a memorandum entitled as above set forth in 
which is outlined its objections to every part of the constitutional amendment 
proposed by Senate Joint Resolution 130, as well as the proposed constitutional 
amendment suggested by the American Bar Association. That memorandum 
states: 

“Accordingly, the Department opposes any of the suggested amendments to 
the treaty power” (p. 2), and 

“For the reasons stated in this memorandum, the Department of Justice 
opposes all of the proposed amendments to the Constitution” (p. 40). 

This reply will answer the memorandum of the Department of Justice only 
insofar as it applies to the constitutional amendment recomended by the Ameri- 
can Bar Association through action of its house of delegates on February 26, 
1952, to the Congress of the United States for consideration, and which pro- 
posed amendment reads as follows: 

“A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. A treaty shall become effective as internal 
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law in the United States only through legislation by Congress which it could 
enact under its delegated powers in the absence of such treaty.” ’ 

It would seem that the most logical and helpful approach would be as follows, 
and this memorandum will be divided accordingly. 

I. The Scope of the Treaty Power Today and the Power of Treaties ; 

II. The Suggestions of the American Bar Association as They Affect the 
Treaty Power; and 

Ill. An Evaluation of the Ultimate Position of the Departmenc of Justice 
in Its Memorandum and Consideration of Some of Its Objections to the 
American Bar Association’s Proposed Amendment. 

The memorandum of the Department of Justice seems, as will appear, to be 
a plea for ever-expanding Federal power, through the treaty route, over the 
States and over the individual citizens. This treaty route is capable of being 
used to regulate the everyday relationships between the individual citizen and 
his government, both State and national, in almost limitless fields where the 
Federal Government is incompetent to act aside from the treaty mechanism. 
It is already proposed that this mechanism should be used for the creation of 
international crimes with which our citizens might be charged for actions by 
them within the United States and for which they might be triable not only 
by local courts but also by an international criminal court. The draft statute 
of the proposed International Criminal Court would eliminate both indictment 
of a grand jury and trial by jury, and fails to afford adequate protection against 
the introduction at the trial of the accused of an involuntary confession made 
by him? 

Our National Government is and should be one of limited and delegated powers, 
and the issue presented is whether a constitutional amendment is necessary in 
order to preserve the essential balance between Federal power and the powers of 
the States, and to protect the individual citizen against the imposition of civil 
and criminal liability and against impingement upon the rights and freedoms of 
the individual citizen by the Federal Government through the exercise of the 
treaty-making power. 


POINT I. THE SCOPE OF THE TREATY POWER AND THE POWER OF TREATIES 


As is so well known as to scarcely need reference, the treaty power is conferred 
by article 2, section 2, paragraph 2 of the Constitution upon the President “by and 
with the advice and consent of the Senate, to make treaties, provided two-thirds 
of the Senators present concur.” 

The power of treaties (the supremacy clause)* is provided for in article VI, 
second sentence, as follows: 

“This Constitution and the laws of the United States which shall be made in 
pursuance thereof, and all treaties made or which shall be made under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding.” 

The distinction between the treaty power and the power of treaties should be 
kept in mind at every stage of any discussion of this subject. 

The two provisions quoted above, together with the “necessary and proper” 
clause (art. I, sec. 8, last clause), giving Congress power “to make all laws which 
and all other powers vested by this Constitution in the Government of the United 
States, or in any department or office thereof,” make up the constitutional back- 
ground of the discussion. 


What is the scope of the treaty power? 


“At no time during the convention [1787] was there any suggestion that 
the treaty power should be limited as to scope or subject matter” (Department 
of Justice memorandum, p. 5, hereafter referred to as “D. of J. M.”). 

“The framers of the Constitution carefully refrained from stating any limita- 
tion on the scope of the treaty power” (D. of J. M., p. 17). 





1 Report of Standing Committee on Peace and Law Through United Nations, February 
1, 1952, second printing. March 15. 1952. 

2 Genocide Convention, art. I, VI: draft statute for an International Criminal Court 
formulated at Geneva in the summer of 1951, and annearine as Appendix C to the Report 
of the Committee on Peace and Law, February 1, 1952, p. 31. This draft statute is fully 
discussed in articles appearing in the American Bar Journal for August 1952. 

2We use the phrase “treaty power” to describe the power to make and the scope of 
treaties. We use the phrase “power of treaties” to indicate the consequences of the exer- 
cise of the treaty power. 
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“As has been noted, the power to enter into treaties was granted by the 
Constitution without any express limitation as to its scope or as to the subject 
matter of possible treaties” (D. of J. M., p. 26). 

“Accordingly, the Supreme Court has uniformly stated that, ‘the treaty power 
of the United States extends to all proper subjects of negotiation between our 
Government and the governments of other nations. Geofroy v. Riggs (133 U. 8. 
258, 266)’” (D. of J. M., p. 27). 

“Such treaties could have the force of domestic law if they were self-executing, 
or could be implemented by legislation under the ‘necessary and proper’ clause” 
(D. of J. M., p. 27). 

The American Bar Association’s proposal would limit this tremendously broad 
treaty power not with respect to external affairs, but only with respect to its 
use to upset the essential balance between Federal power and the powers of 
the States and as a means of creating internal law imposing civil and criminal 
liability on the individual citizen and impinging on the rights and liberties of the 
individual citizens in areas where the Congress could not so do in the absence of a 
treaty. 

While the Department of Justice quotes (D. of J. M., p. 29) with approval 
from the Seventy-fifth Federalist Paper written by Alexander Hamilton a part 
of the following sentence regarding the treaty power: 

“Though this provision has been assailed on different grounds, with no small 
degree of vehemence, I scruple not to declare my firm persuasion, that it is one 
of the best digested and most uneaceptionable parts of the plan.” [Italics added 
to indicate part quoted in D. of J. M.] 
the course of its argument clearly indicates that it is not in sympathy with all 
of that Seventy-fifth Federalist Paper, for in it and as an argument in favor 
if accepting this treaty power, Hamilton said: 

“The power of making treaties is, plainly, neither the one nor the other. It 
relates neither to the execution of the subsisting laws, nor to the enaction of new 
nes; and still less to an exertion of the common strength. Its objects are, con- 
tracts with foreign nations, which have the force of law, but derive it from the 
obligations of good faith. They are not rules prescribed by the sovereign to the 
subject, but agreements between sovereign and sovereign.” [Italics added.] 

Contrast this with the language of Mr. Justice Holmes in Missouri v. Holland, 
(252 U. §. 416, at p. 483 et seq.) : 

“* * * The treaty in question does not contravene any prohibitory words 
to be found in the Constitution. The only question is whether it is forbidden by 
some invisible radiation from the general terms of the tenth amendment. We 
must consider what this country has become in deciding what that amendment 
has reserved. 

““ * * No doubt the great body of private relations usually fall within the 
control of the State, but a treaty may override its power. * * * 

“Here a national interest of very nearly the first magnitude is involved. It 
can be protected only by national action in concert with that of another 
power. * * *” [Emphasis added. ] 

Here we find the real point of departure between the protagonists of a Federal 
Government practically all powerful through the treaty mechanism and those 
would retain some substance, some meaning in the tenth amendment reading: 

“The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people.” 

The treaty power has always been present in the Constitution, but it is inac- 
curate to say that ‘The issues raised by the proposed amendments are not new. 
Most of them were considered fully during the drafting and adoption of the 
Constitution” (D. of J. M., p. 2). The issues are new, because the circumstances 
of treaty making and the present extent and objectives of treaties are entirely 
new. Multilateral treaties, of the character of the Charter of the United Nations 
and the many proposed multilateral treaties which are growing out of that 
document, were unknown in 1787. They are a product of a new concept of world 
organization, It is proposed to use the treaty power to forward such organiza- 
tion and, in furtherance of it, to legislate internally by the treaty mechanism 
for the regulation of rights and relationships hitherto regarded as solely domestic 
and mostly within the jurisdiction of our States. 

Issues may be of law or may be of fact; but the issues on this question of 
treaty power are of law and fact. They were in 1787 and must today be con- 
sidered against the factual backgrounds in connection with which they are pre- 
sented. And those factual backgrounds have changed so radically since 1787 
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that the issues presented then bear no resemblance to the issues now presented 
with respect to the same constitutional provisions.‘ 

The Department’s memorandum goes into the history of the constitutional pro 
visions dealing with the treaty power and with the power of treaties.’ It 
demonstrates that under the Articles of Confederation a treaty or treaties had 
been made which the Congress was powerless to enforce under the Articles of 
Confederation. 

The Department’s memorandum Jays emphasis on the Treaty of Peace with 
Great Britain signed at Paris September 3, 1787, which provided : 


“ARTICLE IV 


“It is agreed that creditors on either side shall meet with no lawful 
impediment to the reeevery of the full value in sterling money, of all bona 
fide debts heretofore contracted” (8 Stat. 82) ; 


on article V of that treaty dealing with confiscated lands, on the State laws 
interfering with the collection of those debts, and on the cases dealing with the 
power of this treaty after the Constitution was adopted. 

No reference is made, however, to the treaty of May 4, 1796, with Great 
Britain‘ under article VI of which provision was made for the ascertainment 
of the amount of debts uncollected “by the operation of various lawful impedi- 
ments since the peace” and which were to be paid by the United States.‘ 

Certainly nothing like that situation faces the United States today. 

There is today no question of an outstanding treaty made by the United 
States which it is powerless to comply with because of the recalcitrance of the 
States. 

Exactly the reverse is the situation confronting us. Under this treaty power 
and this power of treaties the very existence of the States as sovereign bodies, 
their constitutions and their laws—even those relating exclusively to their 
internal affairs—are subject and subservient to the Federal Government. 

It serves no purpose to review the debates in the Constitutional Convention 
or in the ratifying conventions. As set forth in the Department’s memorandum, 
much was said about the treaty power and about the treaty situation then con- 
fronting the country, which is far different from that with which we are faced. 

As stated in the quotation above from Hamilton’s Seventy-fifth Federalist 
Paper, the reposing of the treaty power as it was placed was assailed on various 
grounds with no small degree of vehemence. 

It is worthy of note, however, that at least three States proposed amendments 
dealing with the power of treaties—the supremacy clause—as follows: 

Suggested amendment by Virginia: 

“7th. That no commercial treaty shall be ratified without the concurrence of 
two-thirds of the whole number of the members of the Senate; and no treaty 
ceding, contracting, restraining, or suspending, the territorial rights or claims 
of the United States, or any of them, or their, or any of their rights or claims to 
fishing in the American seas, or navigating the American rivers, shall be made, 
but in cases of the most urgent and extreme necessity ; nor shall any such treaty 
be ratified without the concurrence of three-fourths of the whole number of the 
members of both houses respectively.” (III, Elliot’s Debates, p. 660.) 

Suggested amendment by Pennsylvania: 

“Article 6, paragraph 2, XII. That to article 6, clause 2, be added the following 
proviso, viz.: Provided always that no treaty, which shall hereafter be made, 
shall be deemed or construed to alter or affect any law of the United States, or 
of any particular state, until such treaty shall have been laid before and assented 
to by the House of Representatives in Congress.” (I1, Elliot’s Debates, p. 546.) 


*That difference is recognized in the case of Missourt v. Holland (252 U. S. 416), 
which case more than any other is responsible for the present proposals to amend the 
Constitution and which will be referred to repeatedly throughout this memorandum. Mr 
Justice Holmes said. p. 433: ‘*The case before us must be considered in the light of our 
whole experience and not merely in that of what was said a hundred years ago.” 

81. of J. M.. p. 11. 

*D. of J. M.. p. 12. 

™S Stat. 116. 

®Finch: The treaty clause amendment: The case for the association (38 Am. Bar 
Assn. Journal 467, at 529), reviews this entire matter and shows that under a treaty 
signed January 8, 1802. the United States paid Great Britain the sum of £600.000 with 
which to compensate the creditors for their losses. Attention might be called to the 
Trading With the Enemy Act and to the “freezing” of foreign credits in the late war. 
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Suggested amendment by North Carolina: 
23. That no treaties which shall be directly opposed to the existing laws of 
e United States in Congress assembled shall be valid until such laws shall be 
epealed, or made conformable to such treaty; nor shall any treaty be valid 
vhich is contradictory to the Constitution of the United States.” (IV, Elliot’s 
Debates, p. 246.) 
It is further worthy of note that in the North Carolina convention Mr. Henry 
Abbott stated : 
“It is feared, by some people, that, by the power of making treaties, they might 
make a treaty engaging with foreign powers to adopt the Roman Catholic religion 
n the United States, which would prevent the people from worshipping God 
according to their own consciences.” ® 
Missouri v. Holland, referred to earlier, poses the problem as no other case 
does. Congress had passed a statute regulating the shooting of migratory birds. 
Federal lower courts held this statute unconstitutional as not within the powers 
lelegated to Congress. Thereupon in 1916 the United States made a treaty with 
Great Britain on the subject, which treaty provided for implementing legislation. 
In 1918 the Congress passed a statute in implementation of that treaty regulating 
the shooting of migratory birds. Missouri sought to enjoin the enforcement of 
the statute, and the case of Missouri v. Holland resulted. The Supreme Court 
Mr. Justice Holmes writing, held that the treaty being a valid treaty, the statute 
in implementation thereof was valid under the “necessary and proper” clause. 
It is little wonder that this decision has been said dangerously to approach a 
constitutional amendment,” for there we have this sequence of affairs: 
1. A statute. 
2. That statute declared unconstitutional on the ground that the Constitu- 
tion delegates no game-protecting powers to the Federal Government. 
3. A treaty made on the subject. 
4. A similar statute passed. 
That statute declared constitutional as an implementation of the treaty. 
Furthermore, this was a treaty made for the specific purpose of giving Congress 
legislative power in a field not theretofore within its competence, according to 
the courts which passed upon the question. That its objective was laudatory does 
not temper the constitutional problem involved. 
That case, more than any other, has brought to the consciousness of the people 
the “Trojan Horse” which has been present in the Constitution since 1787, but 
which of late threatens to be affreighted with world legislation having the effect 
of domestic law by virtue of the treaty power and the power of treaties. 
Are there any limitations on the treaty power—this power which “extends to 
all proper subjects of negotiation between our Government and the governments 
of other nations”? 


One suggested limitation on the treaty power 


The memorandum of the Department of Justice states (p. 18) : 

“Treaties cannot violate specific prohibitions of the Constitution, nor can they 
subvert its essential nature.” 

Dicta by the courts to that effect are cited (pp. 19, 20) but even as ardent a 
proponent of no change in the treaty power as Prof. Zechariah Chafee, Jr., of 
Harvard in commenting on this phase of the matter said: ’ 

“No doubt, the question whether the treaty power is subject to constitutional 
limitations has never been squarely decided by the Supreme Court, because fortu- 
nately no American treaty has come near enough to violating the Constitution 
to make the issue worth litigating.” 

Professor Chafee is correct in stating that there is no case holding a treaty 
unconstitutional and he regards the first sentence of the proposed amendment of 
the American Bar Association as “unobjectionable in itself, but unnecessary.” ” 

There should certainly be no objection by the Department of Justice to that 
sentence which reads: 

“A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect.” 

Missouri v. Holland was followed a few years later by United States v. Curtiss- 
Wright Corporation (299 U. 8S. 304). These cases have done much to cast a deep 
shadow on the earlier dicta referred to. 


® TV, Elliot's Debates (2d ed.. 1901), 191, 192 

wT, auterpach t. An International Bill of Rights “ Man, p. 179. 
14 The Harvard Law School Record, No. 3, p. 1. 

1214 The Harvard Law School Record, No. 3, p. 
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We have seen above what Missouri v. Holland did. Let us follow the Court’s 
reasoning. 

Mr. Justice Holmes said at page 432: 

“It is unnecessary to go into any details, because, as we have said, the question 
raised is the general one whether the treaty and statute are void as an interference 
with the rights reserved to the States.” 

“To answer this question it is not enough to refer to the tenth amendment, 
reserving the powers not delegated to the United States, because by article II, 
section 2, the power to make treaties is delegated expressly, and by article VI 
treaties made under the authority of the United States, along with the Con- 
stitution and laws of the United States made in pursuance thereof, are declared 
the supreme law of the land. If the treaty is valid there can be no dispute about 
the validity of the statute under article 1, section 8, as a necessary and proper 
means to execute the powers of the Government. The language of the Consti- 
tution as to the supremacy of treaties being general, the question before us is 
narrowed to an inquiry into the ground upon which the present supposed excep- 
tion is placed.” 

Speaking of he lower court decisions which had invalidated the prior act of 
Congress as unconstitutional, Mr. Justice Holmes stated: 

“Whether the two cases cited were decided rightly or not they cannot be 
accepted as a test of the treaty power. Acts of Congress are the supreme law 
of the land only when made in pursuance of the Constitution, while treaties are 
declared to be so when made under the authority of the United States. It is 
open to question whether the authority of the United States means more than 
the formal acts prescribed to make the convention. We do not mean to imply 
that there are no qualifications to the treaty-making power; but they must be 
ascertained in a different way. It is obvious that there may be matters of the 
sharpest exigency for the national well-being that an act of Congress could not 
deal with but that a treaty followed by such an act could, and it is not lightly 
to be assumed that, in matters requiring national action, ‘a power which must 
belong to and somewhere reside in every civilized government’ is not to be 
found (Andrews v. Andrews, 188 U. 8. 14, 38).” 

Mr. Justice Holmes further said: 

“The case before us must be considered in the light of our whole experience 
and not merely in that of what was said a hundred years ago. * * * We 
must consider what this country has become in deciding what that amendment 
has reserved.” 

Probably the connotation of what is said about the tenth amendment is a 
full recognition by the Supreme Court that the powers reserved by that amend- 
iment in no way curtail or circumscribe the actions of the Federal Government 
under the expressly granted treaty power and the “necessary and proper” clause. 

We do not find that this language, or any other in the opinion, “clearly states 
that there are constitutional limitations on the treaty power and that a treaty 
may not violate an express prohibition of the Constitution,” as does the Depart- 
ment of Justice (footnote 29, p. 21, of D. of J. M.). 

We think it is accurate to say that Mr. Justice Holmes did not say what 
qualifications, if any, to the treaty-making power existed. At most he did not 
exclude the possibility of such limitations, but noted that the treaty there under 
consideration did not “contravene prohibitory words.” This may have intimated 
what in his opinion might be, were a case presented which called upon him to 
decide whether there were limitations on the treaty power. 

An analysis of Mr. Justice Holmes’ reasoning—giving to his not too affirmative 
statements about limitations on treaty power all that the Department of Justice 
claims for them—leads to the following conclusions: 

So far as the exercise of the treaty power is concerned, no powers are 
left to the States or the people under the tenth amendment because the 
treaty power swallows all save perhaps those things specifically forbidden 
in the Federal Constitution. But those are prohibitions and are not 
enumerations of powers granted to the Federal Government or reserved 
to the States or to the people. 

Addition to this situation of the catalyst of the present position of the 
State Department: “There is no longer any real distinction between ‘domestic’ 
and ‘foreign’ affairs,” serves to emphasize further the position of the Federal 





4% Opening sentence of State Department Publication 3972, Foreign Affairs Policy Series 
26, released September 1950, with a foreword by President Truman. 
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Government that there are no powers reserved to the States or to the people 
when it comes to Federal legislation on any subject in implementation of a 
treaty. Startling as this may sound, it is probably the logical result of the 
lelegation of treaty power as interpreted by the Supreme Court. 

It would appear, therefore, that we have come to the directly opposite con- 
lusion as to the scope of the treaty power from that entertained by Thomas 
Jefferson and expressed by him in his Manual of Parliamentary Practice. 

“2. By the general power to make treaties, the Constitution must have in- 
tended to comprehend only those subjects which are usually regulated by treaty, 
and cannot be otherwise regulated. 3. It must have meant to except out of 
these the rights reserved to the States, for surely the President and Senate can- 
not do by treaty what the whole Government is interdicted from doing in any 
way.” > 

in U. 8. v. Curtiss-Wright (299 U. S. 304, at p. 318), we find: 

“It results that the investment of the Federal Government with the powers 
of external sovereignty did not depend upon the affirmative grants of the Con- 
stitution. The powers to declare and wage war, to conclude peace, to make 
treaties, to maintain diplomatic relations with other sovereignties, if they had 
never been mentioned in the Constitution, would have vested in the Federal 
Government as necessary concomitants of nationality. Neither the Constitution 
nor the laws passed in pursuance of it have any force in foreign territory unless 
in rooms ct of our own citizens (see American Banana Co. vy. United Fruit Co., 213 
U, 347, 356) ; and operations of the N vation in such territory must be governed 
by treaties, international understandings, and compacts, and the principles of 
international law. As a member of the family of nations, the right and power of 
the United States in that field are equal to the right and power of the other 
members of the international family. Otherwise, the United States is not com- 
pletely sovereign. * * * 

“It is important to bear in mind that we are here dealing not alone with an 
authority vested in the President by an exertion of legislative power, but with 
such an authority plus the very delicate, plenary, and exclusive power of the 
President as the sole organ of the Federal Government in the field of international 
relations—a power which does not require as a basis for its exercise an act of 
Congress, but which, of course, like every other governmental power, must be 
exercised in subordination to the applicable provisions of the Constitution.” 

While the American Bar Association committee on peace and law has pointed 
out that Mr. Justice Sutherland was confusing “the United States Government 
as viewed by foreign nations from the standpoint of international law with the 
position of the United States Government in international relations as a matter 
of domestic constitutional law’ ” and while Mr. Justice Jackson on Youngs- 
town Sheet & Tube Co. v. Sawyer (348 U. 8. 579, footnote 2, p. 635), has pointed 
out that much of Mr. Justice Sutherland’s opinion was dictuin, these two pro- 
nouncements in Missouri v. Holland and the Curtiss-Wright case do, as the 
committee on peace and law assert, “go in the opposite direction of an unlimited 
treaty power.’ 

The Department of Justice itself calls attention to the case of Ware v. Hylton 
(3 Dall. 199, 237), “in which Justice Chase expressed doubts as to his power to 
declare a treaty void.’ * 

Furthermore, in referring to the convention between Great Britain and the 
United States, proclaimed May 22, 1924, relating to the status of alcoholic liquors 
as sea stores or cargo destined for a foreign port and moving within our ter- 
ritorial waters on British vessels (483 Stat. 1161), Prof. Arthur E. Sutherland, 


%4 8ist Cong., 2d sess., H. Doc. No. 739, p, 283: 

“The proper distribution of legislative power between the Federal Government and the 
States was one of the most difficult before the Constitutional Convention of 1787 and in 
one of its phases even led to the suggestion by a few that the States themselves be abol- 
ished. Madison wrote to Jefferson on October 24, 1787, in part, as follows : 

““The second object, the due partition of power between the general and local govern- 
ments, was perhaps of all, the most nice and difficult. A few contended for an entire 
abolition of the States; some for indefinite power of legislation in the Congress, with a 
negative on the laws of the States: some for such a power without a negative: some for 
a limited power of legislation, with such a negative; the majority finally for a limited 
power without the negative. The question with regard to the negative underwent repeated 
discussions, and was finally rejected by a bare majority. As I formerly intimated to you 
my opinion in favor of this ingredient, I will take this occasion of explaining myself on 
the subject. Such a check on the States appears to me necessary. 1. To prevent encroach- 
ments on the general authority. 2. To prevent instability and injustice in the legislation 
of the States.’ III Farrand, The Records of the Federal Convention. 133.’ 

% Report of Committee on Peace and Law, February 1, 1952—-second printing. 

%* Footnote 29. p. 21, D. of J. M 
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Jr., of Harvard Law School stated in a recent article: “President Coolidge and 
the Senate evidently thought that a treaty could prevail over at least one amend- 
ment. ” 

One Milliken, who was alleged to be a citizen and a mariner as well as secretary 
of an incorporated association of masters and mates, and one Smith, who was 
alleged to own steamships and also stock in a steamship line, sought a declaration 
that this treaty was repugnant to the Constitution and an injunction against 
adherence to or enforcement of it by officials of the United States. Advantages 
were alleged to be secured by the treaty to British ships entering our ports over 
American ships. 

The Circuit Court of Appeals for the Second Circuit, after reviewing the 
allegations, in affirming a decree for defendants, stated : 

“We need not and do not pass upon the alleged conflict of the treaty with 
the Constitution, for we are satisfied that the appellants have not presented 
by their pleading sufficient allegations showing that they or their proprietary 
rights have been damaged, so as to warrant the inquiry” (Milliken v. Stone, 10 
F. (2d) 981, 984. Certiorari denied, 274 U. S. 748, No. 1033). 

In connection with any consideration of the treaty power and the power of 
treaties, it should be borne in mind that the first amendment to our Constitution 
reads: 

“Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof: or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assemble, and to petition the 
Government for a redress of grievances.” [Emphasis added. ] 

Article VI of the Constitution denominates three things as the supreme law 
of the land: the Constitution; laws made in pursuance thereof; and treaties 
made, or which shall be made, “under the authority of the United States.” 

A self-executing treaty is of the third class. It is not a law made by Congress, 
and Mr, Justice Holmes said in Missouri v. Holland, supra, “It is open to question 
whether the authority of the United States means more than the formal acts 
prescribed to make the convention.” 

There is, therefore, grave question whether a self-executing treaty dealing 
with matters enumerated in the first amendment would encounter a constitu- 
tional prohibition even assuming that such a limitation on the treaty power exists. 

Therefore, it cannot be categorically claimed as the Department of Justice 
does claim that: “Treaties cannot violate specific prohibitions of the Constitution, 
nor can they subvert its essential nature.” * 

Rather should it be said that the existence of such a limitation is shrouded 
in doubt and should be clarified once and for all. 


A second suggested limitation on treaty power 


A second possible limitation on the treaty power is that suggested by Mr. Justice 
Field’s language in the Chinese Exclusion case, Chan Ping v. United States (130 
U.S. 581, at p. 609) : 

“The power of exclusion of foreigners being an incident of sovereignty be- 
longing to the Government of the United States, as a part of those sovereign 
powers delegated by the Constitution, the right to its exercise at any time 
when, in the judgment of the Government, the interests of the country require 
it, cannot be granted away or restrained on behalf of anyone. The powers of 
government are delegated in trust to the United States, and are incapaMe of 
transfer to any other parties. They cannot be abandoned or surrendered. Nor 
can their exercise be hampered, when needed for the public good, by any con- 
siderations of private interest. The exercise of these public trusts is not the 
subject of barter or contract.” 

This would seem to be a necessary corollary of the provisions of sections 1 of 
articles I, II, and III of the Constitution vesting respectively all legislative pow- 
ers in the Congress of the United States, the executive power in the President, 
and the judicial power in the Supreme Court and such inferior courts as Con- 
gress should establish. 

Mr. Burton Andrews in an article entitled “Amending the United States Con- 
stitution for Participation in World Government,” ” states that: 

“For the National Government to attempt without a constitutional amend- 
ment to give by treaty, or otherwise, a world government ‘authority to enact 





™ Restricting the Treaty Power, 65 Harvard Law Review, p. 1319. 
*D. of J. M., p. 18 


” The Lawyer and Law Notes, vol. 4, No. 3, pp. 21, 23. 
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interpret or enforce world law,’ or to confer those powers ‘necessary to the estab- 
ishment and the maintenance of world law and order’ or those ‘powers which, 
vhile defined and limited, shall be adequate to preserve peace,’ would transfer 
some part of the legislative, executive, or judicial powers of the National Gov- 
ernment to the world government and would be impliedly contrary to these con- 
stitutional provisions.” 

However, this suggested limitation has been put under attack and may not 
in fact exist. 

Mr. Moses Moskowitz in the American Bar Association Journal for April 1949, 
it page 359, in speaking of the draft covenant on human rights, stated: 

“Nor should the terming of the project as ‘revolutionary’ cause deep concern. 
The idea of ‘supranational supervision’ of the relationship of a State to its own 
citizens, Which is the real crux of the matter, revolutionary as it may appear, 
s not without precedent: witness the activities of the defunct League of Na- 
tions in the field of general protection of minorities within the framework of 
the peace treaties concluded at the end of World War I; of the Upper Silesian 
minorities protection under the Geneva Convention of 1922, and of the supervi- 
sion of the administration of mandated areas—all exercised by the League 
Council with by no means entirely unsatisfactory results.” 

In speaking of what is essentially within the domestic jurisdiction of any 
state, he says: 

“Now, as to the argument that relations between governments and their citi- 
vens is a matter which is excluded from the intervention of the United Nations, 
t is of a purely legalistic character and excludes all considerations of political 
ethics. In the first place, the Charter does not define what matters are ‘essen- 
tially within the domestic jurisdiction of any state,’ It is a matter of inter- 
pretation. Perhaps, the correct position would be that once a matter has become, 
n one way or another, the subject of regulation by the United Nations, be it by 
resolution of the General Assembly or by convention between member states 
at the instance of the United Nations, that subject ceases to be a matter being 
‘essentially within the domestic jurisdiction of the member states.’ As a matter 
of fact, such a position represents the official view of the United Nations, as well 
as of the member states that have voted in favor of the Universal Declaration 
of Human Rights. Hence, neither the Declaration, nor the projected Covenant, 
nor any agreement that may be reached in the future on the machinery of imple- 
mentation of human rights, can in any way be considered as violative of the 
letter or spirit of article 2 of the Charter” (p. 285). 

And at page 286: 

“In no case can it be truly said that the projected Covenant is an attempt 
to encroach upon the sovereign independence of member states. For it is the 
essence of sovereignty that it can be limited, and even completely abrogated, by 
international agreements freely entered into by members of the international 
community. This essentially is what international treaties add up to.” 

{ third possibility of limitation on the treaty power 

Hon. Charles Evans Hughes said 23 years ago: 

“Now there is, however, a new line of activity which has not been very notice 
able in this country, but which may be in the future, and this may give rise to 
new questions as to the extent of the treaty-making power. I have been care 
ful in what I have said to refer to the external concerns of the Nation. [I 
should not care to voice any opinion as to an implied limitation on the treaty- 
making power. The Supreme Court has expressed a doubt whether there could 
be any such. That is, the doubt has been expressed in one of its opinions, 
But if there is a limitation to be implied, I should say it might be found in the 
nature of the treaty-making power. 

= + o * 7 * a 

“So I come back to the suggestion I made at the start, that this is a sovereign 
nation; from my point of view the Nation has the power to make any agree- 
ment whatever in a constitutional manner that relates to the conduct of our 
international relations, unless there can be found some express prohibition in 
the Constitution, and I am not aware of any which would in any way detract 
from the power as I have defined it in connection with our relations with other 
governments (pp. 195-196). But if we attempted to use the treaty-makiny power 
to deal with matters which did not pertain to our external relations but to 
control matters which normally and appropriately were within the local juris- 
dictions of the States, then I again say there might be ground for implying 
a limitation upon the treaty-making power that it is intended for the purpose 
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of having treaties made relating to foreign affairs and not to make laws for the 
people of the United States in their internal concerns through the exercise of the 
asserted treaty-making power.” ” 

But, in United States v. Belmont (301 U. 8S. 824), at page 331, Mr. Justice 
Sutherland stated: 

“In respect of all international negotiations and compacts, and in respect of 
our foreign relations generally, State lines disappear. As to such purposes the 
State of New York does not exist.” 


Dictum or prophecy? 


In summary, therefore, it may be said: 

(a) The Constitution contains no express limitation on the scope of the treaty 
power. 

(b) While courts have stated by way of dicta that a treaty may not do what 
the Constitution forbids, the existence of such a limitation is not free from 
doubt. 

(c) It was thought two decades ago that there might be ground for implying 
a limitation on treaties if they were used to control matters which normally and 
appropriately were within the local jurisdictions of the States as distinguished 
from external relations. 

(d) The Department of State has now stated that there is no longer any dis- 
tinction between foreign and domestic affairs. 

(e) “If the treaty is valid there can be no dispute about the validity of the 
statute * * *” implementing it. 

(f) The expressly delegated treaty power overrides the reservation of powers 
by the tenth amendment, and 

(9) The Federal Government may make a treaty for the express purpose of 
conferring upon itself the power to pass acts otherwise unconstitutional. 

In looking at these propositions squarely we can no more turn the clock back 
165 years than could Justice Holmes when he taught the full implication of them 
in Missouri v. Holland. 

We must consider what forces are being brought to bear today for a utilization 
of treaties to confer Federal power and set up international arrangements in- 
creasingly resembling world government in deciding whether the Constitution 
should be amended. 


POINT Il. WHAT THE CONSTITUTIONAL AMENDMENT SUGGESTED BY THE AMERICAN BAR 
ASSFCIATION WOULD DO 


1. The first sentence of the amendment proposed by the American Bar Asso- 
ciation, reading “A provision of a treaty which conflicts with any provision of 
this Constitution shall not be of any force or effect,” would settle any doubt that 
a treaty to be effective must not conflict with the Constitution of the United 
States. 

That sentence goes to the treaty power. It is a concept of which all opponents 
of amendment approve. They say it is already the law. Why, then, there should 
be any objection to this provision is not apparent. From what has been developed 
under the preceding point it is perfectly clear that it is essential. 

The first phrase of the second sentence of the proposed amendment of the 
American Bar Association, reading “A treaty shall become effective as internal 
law in the United States only through legislation by Congress * * *,” would 
prevent a treaty from becoming internal law in the United States by virtue of its 
own provisions only. No treaty would thereafter be self-executing as to matters 
of internal law. It would become law within the United States only by virtue 
of congressional action. 

Three things deserve special notice in connection with this provision: 

First, it would not affect the methods of negotiating, ratifying, or proclaiming 
a treaty as the same exist today. 

Second, it would not affect treaties as international compacts between the sig- 


natory powers insofar as they related to external affairs and did not involve our 
internal law.” 


* Proceedings of the American Society of International Law, 1929, pp. 194. 196. 

4 s The D. of J. M., at p. 17, quotes Madison (3 Elliot’s Debates 514-515) in part as 
OlLOWS : 

“The object of treaties is the regulation of intercourse with foreign nations, and is 
external. I do not think it possible to enumerate all the cases in which such egeternal 
regulation would be necessary.” [Italics added. ] 

And see Hamilton, 75th Federalist Paper, quoted supra. 
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It should be noted particularly in this connection that this would place the 
United States on a parity in this respect with the vast majority of the other 
countries of the world.” 

The report of the Committee on Peace and Law Through United Nations for 
September 1, 1950, a copy of which is on file with the subcommittee, contains 
as appendix A extracts from the constitutional provisions of many countries 
relating to treaty making, taken from Constitutions of Nations, by Amos J. 
Peaslee. 

That report is before the subcommittee, and we quote, therefore, only a part 
of its text dealing with the point under discussion : 

“There are only four nations, in addition to the United States, in which treaties 
may be ratified with the advice and consent of the Senate only; namely, Mexico, 
Liberia, Cuba, and the Philippines. The constitutions of 24 nations require all 
treaties to be submitted to the approval of the national legislatures, while the 
largest group of 28 requires parliamentary approval of all treaties which affect 
internal law, the rights of citizens, or which need implementation by the legis- 
lature” (p. 11). 

The situation in Great Britain, which was adverted to in the Convention of 1787 
and in the ratifying conventions, is a case very much in point. 

‘But in the United Kingdom whenever a treaty (other than treaties relating 
to belligerent action), or anything done in pursuance of it, is likely to come into 
question in a court of law, the questions will at once arise whether the provisions 
of the treaty accord with the existing law of the land and whether any action 
proposed to be taken by the Crown to execute the treaty is authorized by the 
existing law of the land. If the answer to either of these questions is in the 
negative, the Crown must induce Parliament to legislate so as to make the neces- 
sary change in the law or to equip the Crown with the necessary power to execute 
the treaty. If Parliament declines to do so, the Crown will not ratify the 
treaty; if by imprudence the Crown has already ratified the treaty, the United 
Kingdom is bound by it (for the Crown is internationally omnicompetent in 
the matter of treaties), and the Crown must do its best to extricate the country 
from an embarrassing situation. Even the fact that the treaty has been ratified 
and is internationally binding upon the United Kingdom, does not enable a 
British court to give effect to it municipally if it should conflict with the law 
of the land. Nevertheless, a duty to make reparation for any resulting breach 
of an international obligation would arise.” * 

In an article entitled ‘“‘The Treaty-Clause Amendment: The Case for the Asso- 
ciation,” “ Mr. George A. Finch, speaking of this subject, says: 

“It is not a requirement of international law that treaties be the law of the 
land or be enforcible without action of the legislative power. International law 
is not concerned with the methods of enforcing treaties in the domestic domain” 
(p. 468). 

He quotes from the opinion of Mr. Justice Curtis in Taylor v. Morton (2 Curtis 
454), affirmed by the Supreme Court (2 Black 481), to the effect that while foreign 
nations have a right to expect treaty stipulations to be kept, it is exclusively 
the business of the United States through what means that shall be done and— 

“Whether the treaty shall itself be the rule of action of the people as well 
as the government, whether the power to enforce and apply it shall reside in one 
department or another, neither the treaty itself nor any implication drawn from 
it gives him any right to inquire.” 

It is not apparent, therefore, from the point of view of this particular phase 
of the question how it can be said, as does the Department of Justice (p. 17) 
that any limitation on that power [the treaty power] “would weaken the United 
States as a whole in its dealings with other nations.” On the contrary it would 
seem that this provision would only put the United States on somewhat the 


2It is perfectly apparent that throughout the debates in the ratifying conventions it 
was realized that in England, even at that time, Parliament had to act to make a treaty 
effective as law in England if domestic law were affected. Madison, 3 Elliot’s Debates 
514 et seq.; Corbin, 3 Elliot’s Debates 510; Madison, Elliot’s Debates 500; Mason, Elliot's 
Debates 507. lt was brought out in the constitutional convention itself by Mr. Mercer, 
2 Ferrand 297. 

Indeed Mr. Madison stated (3 Elliot’s Debates 515) : 

“Suppose the King of Great Britain should make a treaty with France, where he had a 
constitutional right; if the treaty should require an internal regulation, and the Parlia- 
ment should make a law to that effect, that law would be binding on the one, though 
not on the other nation.” 

% McNair, the Law of Treaties, pp. 7-8, as quoted in report of the Committee on Peace 
and Law Through United Nations of September 1, 1950, pp. 12-13. 

*38 American Bar Association Journal 467. 
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same footing as most other nations at the council table and would so strengthen 
its hand in negotiating with them. 

Third, it would remove any doubt as to whether a treaty was self-executing 
or non-self-executing, and therefore as to what the law of the land was at a 
particular time. 

The memorandum of the Department of Justice objects particularly to this 
phase of the amendment suggested by the American Bar Association—that trea- 
ties could no longer be self-executing as domestic law but would require con- 
gressional action to give them that effect. 

It is asserted: 

“Whether a treaty is thus self-executing is not ‘a matter of judicial guess’ 
(A. B. A. committee report, p. 14); it is a matter primarily of construction of 
the treaty, which is no more difficult or obscure than any other question of con- 
struction of a written document.” * 

Whether or not this observation is legalistically accurate, the fact remains that 
probably the most far-reaching treaty ever signed by the United States—the 
United Nations Charter—contains two most significant articles* as to which 
controversy has continued for years as to whether or not they are self-executing. 
And we still do not know the answer authoritatively. 

Judge Manley Hudson in 1950 maintained that they were not.” 

Prof. Quincy Wright followed with an article maintaining that they were, at 
least insofar as they were involved in the Fujii case—California’s alien land law 
case.” 

The Supreme Court of California holds that they are not.” 

The District Court of Appeals in California had held that they were.” 

Presumably one day the question may be passed on by the Supreme Court of 
the United States which has constitutional jurisdiction of cases arising under 
treaties™ and which Court alone can definitively settle the controversy. But, 
meantime, the question of whether these articles are or are not self-executing has 
been under debate for years. Seven years after the treaty was ratified we do not 
know. 

It is submitted that the people and the courts are entitled to know, with a 
greater degree of certainty than that and in a far shorter period of time, whether 
this or that treaty provision is or is not internal law. 

Certainly there can be no legitimate objection to the American Bar Associa- 
tion’s proposal on the ground that it would furnish a categorical answer, which 
would be immediately understood, to that question. 

3. The second sentence of the proposed amendment of the American Bar As- 
sociation reads: 

“A treaty shall become effective as internal law in the United States only 
through legislation by Congress which it could enact under its delegated powers 
in the absence of such treaty.” 

The second phrase of this sentence would limit the Congress, in legislating 
in matters pertaining to domestic law in implementation of a treaty, to its dele- 
gated legislative powers in the absence of the treaty being implemented. 

This would definitely do away with the doctrine enunciated in Missouri v. 
Holland—that given a proper treaty any law in implementation of it is properly 


*D. of J. M.. p. 30. 
26 Articles 55 and 56 reading: 
“Article 55 


“With a view to the creation of conditions of stability and well-being which are neces- 
sary for peaceful and friendly relations among nations based on respect for the principle 
of equal rights and self-determination of peoples, the United Nati°-ns shall promote: 

“a. higher standards of living, full employment, and conditions of economic and social 
progress and development ; 

“b. soluti ns of international economic, social, health, and related problems; and inter- 
national cultural and educational cooperation ; and 

“e. universal respect for, and observance of, human rights and fundamental freedoms 
for all without distinction as to race, sex, language, or religion. 


“Article 56 


“All Members pledge themselves to take joint and separate action in cooperation with 
the Organization for the achievement of the purposes set f rth in Article 55.” 

77Charter Provisions on Human Rights in American Law, 44 American Journal of 
International Law 5438. 

* 45 American Journal of International Law 62. 

2 Fujii vy, California, 242 P. 2d 617. 

% Fujii v. California, 217 P. 2d 481; 218 Pac. 2d 595. 

* Article III, sec, 2 
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within the Congressional competence, that from the very making of the treaty 
a new legislative power may be conferred upon Congress under the necessary 

id proper” clause, however unrelated to any other specifically delegated 
power.” ! 

The Department of Justice, at page 29, states that the Department of State’s 
memorandum submitted to the subcommittee pointed out that “there does not 
appear to be any other jurisdiction in which two stages are required for a treaty 
to become effective.” 

Apparently the reference of the Department of Justice is not to page 11 of 
the statement of Hon. David K. Bruce, Acting Secretary of State, before this 
subcommittee, where we find: 

“T am aware that it has been argued that the United States is alone in having 
a constitutional system under which treaties can become automatically the 
supreme law of the land. This statement appears to me to be quite misleading. 
I would like to submit for the record an analysis of the constitutional provi- 
sions of other countries dealing with this subject. This survey shows that 
while in most countries participation by the legislature is required to apply 
a treaty which conflicts with existing laws, this action is almost universally 
taken as part of the same action by which the treaty is ratified. This is gen- 
erally by simple majority. The more important of these countries have par- 
liamentary systems under which only a majority vote in the lower house is 
significant.” [Italics added.] 

The analysis by the Department of State has not been examined, but the 
above quotation would seem to support the position of the American Bar Asso- 
ciation that in most countries, certainly where a treaty affects the domestic 
law, legislative action is a prerequisite to its effectiveness.“ Of course, the 
American Bar Association amendment would not require two steps in any 
treaty which did not attempt to affect our domestic law. 

Apparently the objection is based on time sequence. Perhaps the objection 
would disappear if eUngressional action could be obtained before the proclama- 
tion of the treaty. Or perhaps the objection would disappear (although that is 
to be doubted) if the Constitution should be amended to provide that no treaty 
should have effect as domestic law within the United States unless its provisions 
having domestic effect were such as could be enacted by Congress within its 
delegated powers in the absence of such treaty. That would obviate the two-step 
objection but would leave completely unsolved the problem of when a treaty 
was self-executing or not self-executing—a consideration which, it is submitted, 
well merits the two-step mechanism. 

That the two-step objection is really not an objection of merit is shown by 
the Department’s defense of executive agreements, where it says (p. 37) : 

“It is evident from an examination of the various subjects that most of the 
executive agreements have been and are in fact congressional-executive agree- 





"The Department of Justice’s Memorandum advances the proposition regarding Mis- 
souri v. Holland, that today the regulation of migratory birds would probably be sustained 
under the commerce power (footnote 35, p. 27). It would come, no doubt, as a great 
shock to a Canadian goose which flew from Manitoba into Minnesota, or a fish which swam 
a cr°oked course in the St. Lawrence River between Ontario and New York, or a doe 
which wandered across the New York-New Jersey line to learn that they were in inter- 
national or interstate commerce. The theory upon which the commerce clause could be 
invoked is not suggested. As to the courts sustaining it on “other Federal powers” as is 
intimated, it is not clear what these might be although it is fairly apparent that they 
could searcely be inherent powers, since ours is a government of delegated powers. 
Youngstown Sheet € Tube Company v. Sawyer, supra. 

Professor Chafee says of this contenfion : “This proposed amendment would have caused 
the case to go the other way, unless the Supreme Court had strained itself to make flying 
birds interstate and foreign commerce, or owned by the Nation like radio bands” (XII 
Louisiana Law Review, at p. 360). [Italics added.] 

® Belgium provides that treaties of commerce, or which burden the state, “or bind 
Belgians individually, shall take effect only after having received the approval of the two 
ouses,.”’ 

Bolivia requires Congress in joint session to “approve or reject international treaties and 
conventions of all kinds.” 

Brazil gives the National Congress exclusive power to give final decision respecting 
treaties and conventions celebrated with foreign states by the President. 

Burma gives Parliament the power to enter into and implement treaties and agreements 
with other countries, and specifically provides: “No international agreement as such shall 
be pare of the municipal law of the Union, save as may be determined by the Parliament.” 

hile provides that “The President shall conclude and sign treaties. Before their 
ratification they must be presented to the approval of Congress.” 

Colombia’s provisions are to the same effect as Chile's. 

It is needless to refer to other constitutions. Their provisions are set forth at pages 
55 to 68 of the report of the Committee on Peace and Law Through United Nations of 
September 1, 1950, which is before the subcommittee. 
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ments based upon the cooperation of the President and the Congress and the 
merger of their powers. A comparatively small number of the total agreements 
has rested upon the sole action of the President.” 

That the Federal Government finds a two-step system actually preferable to a 
one-step system where it can be utilized to expand the scope of executive agree- 
ments at the expense of treaties is strongly indicated by the thesis of Mr. Wal- 
lace McClure (formerly of the State Department) in his book entitled “Interna- 
tional Executive Agreements” where he states at page 378: 

“The result is that for controversial international acts the Senate method 
may well be quietly abandoned, and the instruments handled as executive agree- 
ments. But for large numbers of purely routine acts, about which no public 
opinion exists and no question as to their acceptability arises, the present method 
is desirable as saving the time of the House of Representatives without increasing 
the present burdens of the Senate.” 

The Department of Justice, on pages 27 and 28, objects that treaties relating 
to the rights of aliens to own land and personalty, to inherit property, and to 
transfer property by will or intestate succession; to engage in trade or business 
having no interstate character, and treaties of extradition—where the crime 
was a purely domestic one—within the foreign state would probably be “in- 
valid” under the suggested amendment. 

By “invalid” the Department means, no doubt, the President and two-thirds 
of the Senate present could not conclude such treaties and make them effective 
within the various States without State legislation. 

Mr. Finch in his article™ deals at length with the history of extradition; 
points out that “At international law treaties are not required. Extradition is 
founded on reciprocity”; that the first Federal extradition statute was adopted 
in 1848 ; that in view of the history of the subject “it would be overemphasizing 
the importance of treaty-making in American constitutional law to hold that 
Congress would not have the power to enact legislation making extradition 
treaties internal law under the proposed constitutional amendment”; and that 
John Bassett Moore has written that general opinion, followed in practice, has 
been ‘“‘that in the absence of a conventional or legislative provision, there is no 
authority vested in any department of the Government to seize a criminal fugi- 
tive and surrender him to a foreign power.” [Emphasis added.] 

In the same article (p. 470) Mr. Finch considers also the matter of treaties 
of friendship, commerce, and navigation in the light of the commerce clause, 
and concludes that Federal power under that clause would undoubtedly be as 
liberally interpreted in the matter of treaties as in connection with our internal 
matters, where its scope has been greatly expanded. 

This, together with the delegated powers to establish an uniform rule of 
naturalization, to declare war, to define and punish offenses against the law 
of nations, to raise and support armies, to provide and maintain a navy, to make 
rules for the government and regulation of the land and naval forces, and to 
make all laws necessary and proper for carrying into execution these and its 
other delegated powers, leaves a vast field, and certainly the external field, solely 
within the Federal province. That external field would not be affected by the 
proposed amendment. 

But where a treaty sought to deal with the ownership or devolution of real 
property in a State, with the engaging in a purely local activity, or with any 
matter not within the delegated powers of Congress in the absence of a treaty, 
then, and only then, would the treaty power of the Federal Government be 
circumscribed. Then the treaty mechanism could not be used for amplifying 
the powers of the Federal Government to legislate for the internal affairs of 
the country. 

As is so clearly pointed out by Mr. Finch, the amendment suggested by the 
American Bar Association would not prevent treaties being made on these sub- 
jects. Treaties could be drafted on a reciprocal internal state basis, which is 
“the regular procedure in Great Britain, which does not undertake to enforce 
treaties affecting the laws of the dominions, colonies, possessions, or protectorates 
without their consent.” * 

Mr. Finch gives typical phraseology in this regard from the draft convention 
relating to civil procedure prepared by the committee appointed by the Lord 
Chancellor in 1919, which stipulated that the convention should not apply to any 
dominion, colony, or protectorate of the parties, but gave either contracting party 


“The Treaty Clause Amendment—the Case for the Association, supra, p. 528. 
* Finch, p. 529. 


q 
; 
, 





whee 


Se RAR anti 


ie 


iW rate Ea LED 








the 
nts 


Oa 
ree. 
Jal. 
na- 


10d 
ee- 
lie 
od 
ing 


ng 
to 
SS 


TREATIES AND EXECUTIVE AGREEMENTS: 97 


the right to signify the adherence of any such dominion, colony, possession, or 
protectorate to the convention and gave the right to any such dominion, colony, 
possession, or protectorate to withdraw on 6 months’ notice.” 

It cannot be objected that requiring legislation by the States to enact domestic 
iaw beyond the delegated powers of Congress in the absence of a treaty would 
deprive the United States as a whole of sovereignty to make such treaties. 

In Canada the question was squarely presented in the case of Canada v. Ontario 
and Other Provinces (1937, A. C. 326), which involved the power of the Parliament 
of Canada to enact labor legislation in compliance with treaties concluded, The 
Privy Council held such legislation was beyond the competence of the Canadian 
Parliament and that cooperation by the Provinces, in whom the competence lay, 
to enact such legislation was essential to effectuate the treaties. 

Several interesting passages from the opinion of the Privy Council deserve 
quotation here. 

“Unlike some other countries, the stipulations of a treaty duly ratified do not 
within the Empire, by virtue of the treaty alone, have the force of law. If the 
national executive, the government of the day, decide to incur the obligations of 
a treaty which involve alteration of law, they have to run the risk of obtaining 
the assent of Parliament to the necessary statute or statutes.” 

After saying that advance approval is often sought, the opinion continues: 

“* * * But it has never been suggested, and it is not the law, that such an 
expression of approval operates as law, or that in law it precludes the assenting 
Parliament, or any subsequent Parliament, from refusing to give its sanction to 
any legislative proposals that may subsequently be brought before it. * * * 

“But in a state where the legislature does not possess absolute authority, in a 
federal state where legislative authority is limited by a constitutional document, 
or is divided up between different legislatures in accordance with the classes of 
subject-matter submitted for legislation, the problem is complex. The obliga- 
tions imposed by treaty may have to be performed, if at all, by several legisla- 
tures; and the executive have the task of obtaining the legislative assent not of 
the one parliament to whom they may be responsible, but possibly of several 
parliaments to whom they stand in no direct relation. The question is not how 
is the obligation formed—that is the function of the executive—but how is the 
obligation to be performed, and that depends upon the authority of the competent 
legislature or legislatures (p. 348). 

“It must not be thought that the result of this decision is that Canada is 
incompetent to legislate in performance of treaty obligations. In totality of 
legislative powers, Dominion and Provincial together, she is fully equipped. But 
the legislative powers remain distributed, and if in the exercise of her new func- 
tions derived from her new international status Canada incurs obligations they 
must, so far as legislation be concerned, when they deal with Provincial classes 
of subjects, be dealt with by the totality of powers; in other words, by cooperation 
between the Dominion and the Provinces. While the ship of state now sails on 
larger ventures and into foreign waters, she still retains the watertight compart- 
ments which are an essential part of her original structure. The Supreme Court 
was equally divided; and, therefore, the formal judgment could only state the 
opinions of the three judges on either side. Their Lordships are of opinion that 
the answer to the three questions should be that the act in each case is ultra 
vires of the Parliament of Canada, and they will humbly advise His Majesty 
accordingly” (p. 353). 

There would appear, therefore, to be no objection in legal principle to any of 
the three objectives of the American Bar Association’s proposal. 

The first one makes sure a rule said to exist already, but about which there may 
well be grave doubt. 

The second solves the problem of when a treaty becomes operative as domestic 
law. The two-step objection, if real, is one of time sequence and cannot outweigh 
the desirability of the cbject sought to be accomplished. 

With respect to the third objective, it has been shown that the area that 
it would exclude from Federal competence is the area of prescribing domestic 
law and then only in those situations where the Federal Government would not 
be able to legislate in the first place, aside from the doctrine exemplified by 
Missouri v. Holland. It would leave external matters where tiey are. It would 
leave a very wide treaty power untouched. True it is that it would forestall 
the utilization of the “bootstrap” doctrine of Missouri v. Holland to enable “the 
government of the day” to legislate internally, by self-executing treaties or in 





* Finch, p. 529. 
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implementation of treaties, on every subject and to make that legislation the 
law in every State, town, and village in the country regardless of local law or 
local constitutional provision. It would insure some meaning being left in the 
tenth amendment. 

Is amendment necessary ? 

The memorandum of the Department of Justice, at page 17, states that “it 
is incumbent on the proponents of such a limitation (‘any constitutional limita- 
tion of the scope of treaties’) to show a definite and compelling need for it.” 

Perhaps it would be well to recall that the original Bill of Rights was not the 
result of “a definite and compelling need for it” to protect against the new 
Constitution, for there had been no experience under that Constitution demon- 
strating any such definite and compelling need. The Bill of Rights was pre- 
cautionary. It was born of desire not to see precious rights and freedoms put 
at the hazard of being interfered with. It was the possibility not the actuality 
which produced one of the greatest safeguards of human rights that the world 
has yet known. 

So, this challenge of the Department of Justice creates no issue. Its position 
is that it is necessary to wait until the horse is stolen before putting a lock on 
the stable door. 

3ut, in today’s situation, not only is there just cause for apprehension. There 
is real cause for alarm. 

The United Nations Charter is one of the most far-reaching treaties that this 
or any other nation could enter into. But it was framed at San Francisco and 
signed in approximately 2 months time. It was subjected to but 4 days of formal 
hearings by the Senate, which gave its advice and consent to ratification 1 
month and 2 days after it was signed.” There was neither time nor opportunity 
for the people to study, debate, and digest its 111 articles and the 70 articles of 
the Statute of the Internaticnal Court of Justice. 

The charter contained a provision (art. 2, sec. 7) which provided that 
nothing contained in the Charter should authorize the United Nations to in- 
tervene in matters which are essentially within the domestic jurisdiction of 
any state nor require the members to submit such matters to settlement under 
the Charter. 

It seems obvious that without such a clause the United States would never 
have ratified that treaty. 

Very shortly it became apparent to the most casual observer, however, that 
this was a clause of dubious meaning—or at least was claimed to be. 

Mr. John P. Humphrey, while Director of the Division of Human Rights of 
the United Nations, outlined the situation thus: 

“What the United Nations is trying to do is revolutionary in character. 
Human rights are largely a matter of relationships between the state and indi- 
viduals and, therefore, a matter which has been traditionally regarded as being 
within the domestic jurisdiction of the states. What is now being proposed is, in 
effect, the creation of some kind of supranational supervision of this relationship 
between the state and its citizens.” * 

It has been pointed out already (supra, point I) that Mr. Moses Moskowitz, 
in the April 1949 number of the American Bar Association Journal, defended 
the “revolutionary” idea of “supranational supervision” of the relationship of a 
state to its own citizens. Not only that, but he attempted to “reason away” the 
limitation on the United Nations with respect to domestic affairs (Charter, art. 2, 
sec. 7) by saying that perhaps the correct position would be that once a matter 
becomes the subject of regulation by the United Nations that subject ceases to be a 
matter “essentially within the jurisdiction of the member states.” He asserted, 
what there is no reason to doubt, that that view represented the official view of 
that body. 

In other words, article 2, section 7 of the Charter means nothing whatever! 
Truly a long road has been traveled since Alexander Hamilton expressed his 

views on treaty power. 

The substance, if not the language, of Mr. Moskowitz’s thesis has been announced 
by our own Government when it stated in an official publication of the State 
Department with a foreword by the President of the United States that: 


“There is no longer any real distinction between ‘domestic’ and ‘foreign’ 
affairs.” 





The Federal Convention of 1787 commenced May 14, 1787, and adjourned Sentember 
17, 1787 (Ferrand, vols. 1 and 2). a period of over 4 months. The Constitution did net 
become effective until March 4, 1789, or annroximatelv 2 vears after the convention sat. 

*® Annals of the American Academy of Political and Social Science, January 1948 
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This pronouncement was made in 1950, only 5 years after the State Department 
participated at San Francisco in 1945 in framing article 2, section 7 of the ¢ harier. 
In footnote 33, at page 26, of the Department of Justice memorandum, it 


states: E , : 
“Similarly the provisions of the Convention on Human Rights relating to 


civil and political rights and those of the Convention on Freedom of Infor- 
mation would, insofar as they affect State activities, seem to come within the 
power of Congress to enforce by legislation, the provisions of the fourteenth 
amendment; * * *” 

Even if it be assumed that all of the civil and political rights referred to in 
the Covenant on Human Rights and in the Convention on Freedom of Informa- 
tion are protected against invasion by the States under the fourteenth amend- 
ment, this proposition of the Department of Justice overlooks the basic fact 
that entering into such multilateral treaties would, under the doctrine of Mis- 
souri v. Holland, lay a broad base for direct plenary Federal legislation con- 
cerning those rights, whereas, with respect to the fourteenth amendment, the 
Supreme Court has said: ” 

“If the principles of interpretation which we have laid down are correct, as 
we deem them to be (and they are in accord with the principles laid down in 
the cases before referred to, as well as in the recent case of United States v. 
Harris (106 U. S. 629) ), it is clear that the law in question cannot be sustained 
by any grant of legislative power made to Congress by the fourteenth amend- 
ment. 

“That amendment prohibits the States from denying to any person the equal 
protection of the laws, and declares that Congress shall have power to enforce, 
by appropriate legislation, the provisions of the amendment. The law in ques- 
tion, without any reference to adverse State legislation on the subject, declares 
that all persons shall be entitled to equal accommodations and privileges of 
inns, public conveyances, and places of public amusement, and imposes a penalty 
upon any individual who shall deny to any citizen such equal accommodations 
and privileges. This is not corrective legislation; it is primary and direct; it 
takes immediate and absolute possession of the subject of the right of admission 
to inns, public conveyances, and places of amusement. It supersedes and dis- 
places State legislation on the same subject, or only allows it permissive force. 
It ignores such legislation, and assumes that the matter is one that belongs to 
the domain of national regulation. Whether it would not have been a more 
effective protection of the rights of citizens to have clothed Congress with plenary 
power over the whole subject is not now the question. What we have to decide 
is whether such plenary power has been conferred upon Congress by the four- 
teenth amendment; and, in our judgment, it has not.” 

The Draft Covenant on Economic, Social, and Cultural Rights” (one of the 
two draft covenants into which the much talked of Covenant on Human Rights 
has been divided) contains as the first paragraph of article 1 the following: 

“1. Each state party hereto undertakes to take steps, individually and through 
international cooperation, to the maximum of its available resources, with a 
view to achieving progressively the full realization of the rights recognized in 
this covenant by legislative as well as by other means.” 

Not a single economic, social, or cultural right recognized in the covenant, 
therefore, but that would be the subject of Federal legislation for everyone in the 
United States. These include: the right to work as defined (art. 5); the right 
to just and favorable conditions of work (art. 6); the right to form and join 
local. national, and international trade-unions (art. 7) ; the right of everyone to 
social security (art. 8) ; adequate food, housing, and clothing (art. 10); an ade- 
quate standard of living and the continuous improvement of living conditions 
(art. 11) ; the right to the enjoyment of the highest standards of health (health 
being “complete physical, mental, and social well-being, and not merely the ab- 
sence of disease or infirmity”) (art. 12); education (art. 13). The need for 
special protection to motherhood and children and the widest possible protection 
to the family is “recognized” by the states parties to the covenant (art. 9).“ 

Article 3, the substance of which was originally urged by the United States 
of America,® reads as follows: 





® Civil Rights cases, 109 U. S. 3. 

“Tinited Nations Bulletin, September 1, 1952, p. 253. 

“The text of the draft covenant should be consulted for the precise wording of the 
“rights” there recognized. They are couched in extremely broad, not to say vague or 
ambiguous terms, 

“ State Department Bulletin, June 25, 1951, p. 1004. 
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“The states parties to this covenant recognize that in the enjoyment of those 
rights provided by the state in conformity with this covenant, the state may 
subject such rights only to such limitations as are determined by law only insofa 
as this may be compatible with the nature of these rights and solely for the 
purpose of promoting the general welfare in a democratic society.” [Emphasis 
added. | 

If the Federal Government were seeking complete and exclusive control over 
the citizen: and his relations to the Government and his fellow citizens in the 
fields covered by this draft covenant, it would be difficult to devise a more 
complete charter for Federal treaty law. 

Furthermore, those controls would not longer be a matter of national concern 
alone. They would become matters of international cognizance. 

In a joint report on progress in the study of the constitutional aspects of 
international treaties to the house of delegates of the American Bar Associa- 
tion by the committee for peace and law through the United Nations and the 
section of international and comparative law which appears as appendix A 
to the September 1, 1951, report of the former committee, it was stated (p. 36) : 

“It appears that substantial agreement exists on the following major points: 

* - . . ~ . 

“2. An international treaty cannot be safeguarded by a clause in the treaty 
or by reservation or understanding against the expansion of the limited power 
of the Federal Congress in the United States to such extent as necessary to 
fulfill the obligation under the treaty if Congress determines to exercise such 
power. 

+ a cs ” > * * 


“No action of the parties or of the Senate and the President at the time of 
ratification of a treaty can take away the constitutional power of Congress to 
execute the treaty and to fulfill the national obligation under the treaty if Con- 
gress decides to do so.” 

These considerations alone would be entirely sufficient to demonstrate the 
need for constitutional amendment. They are cause for greater alarm, it is 
submitted, than the original States had when they amended the Constitution 
to include our Bill of Rights. Indeed they show the definite and compelling 
need for amendment that the Department of Justice insists must be shown. 

The Fujii case was affirmed by the supreme court of California on April 17, 
1952, after being under consideration for almost 2 years. While the court 
distinctly held that the provisions of the United Nations Charter involved (the 
preamble, arts. 1, 55, and 56) were not self-executing and did not supersede 
domestic law (pp. 620-622), the majority opinion stated (p. 622) : 

“The Charter represents a moral commitment of foremost importance, and 
we must not permit the spirit of our pledge to be compromised or disparaged 
in either our domestic or foreign affairs.” 

What weight that consideration was given by the majority of the court (the 
decision was by a sharply divided court) is difficult to evaluate. 

One dissenting judge stated: 

“The majority opinion, I think, is not motivated by an effort to find the 
law, and to uphold it as found. I think it stems more from the strong social 
views of the justices who write it and from their desire to make the law what 
they rnink it should be” (Schauer, J., p. 639). 

Be that as it may, the affirmance was placed squarely on the fourteenth 
amendment, the court saying that decisions of the Supreme Court invited a re- 
examination of the constitutional issues involved. In holding that California’s 
alien land law violated that amendment the court admittedly went contrary to 
the earlier holdings not only of that same court but also of the Supreme Court 
of the United States. (See case list, 217 P. 2d 481, 483.) 

Concern over the Fujii case centers in the attitude and views reflected in the 
opinion of the district court of appeal, second district, division 2 (217 P. 2d 
481). It felt itself precluded by the earlier cases from holding the statute un- 
constitutional (p. 484). It placed its decision squarely on the United Nations 
Charter “an authority more potent than the constitution of this State” (p. 484). 
It stated that the position of the country “forbids trafficking in innocuous gen- 
eralities but demands that every State in the Union accept and act upon the 
Charter according to its plain language and its unmistakable purpose and 
intent.” 
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The preamble and articles 1, 55, and 56 of the Charter were examined as well 
as the Universal Declaration of Human Rights, various articles of which were 
cited, and the court stated: 

“This declaration implements and emphasizes the purposes and aims of the 
United Nations and its Charter” (p. 488). 

a + * . oo * * 

“A perusal of the Charter renders it manifest that restrictions contained in 
the Alien Land Law are in direct conflict with the plain terms of the Charter 
above quoted and with the purposes announced therein by its framers. It is 
incompatible with article 17 of the Declaration of Human Rights which proclaims 
the right of everyone to own property.” 

On rehearing granted (218 P. 2d 595) in speaking of the Declaration of Human 
Rights, the court said, in part: 

“There is no intimation in the opinion that the declaration is a treaty, for 
it is not, or that it has any binding force on the United States or any State or 
political subdivision thereof. Reference was made to that document, as clearly 
shown by the opinion, as well as to the address of the President to the Senate, as 
especially emphasizing the purposes and guarantees of the Charter.” 

Prof. Quincy Wright in his article National Courts and Human Rights in 45 
American Journal of International Law says: 

“Tt is reasonable to infer from the phrase ‘in cooperation with the organiza- 
tion’ [Charter, Article 56] that the Members, in fulfilling their pledge to take 
‘separate action,’ SHALL be guided by the purposes stated in the Charter and 
by the more detailed interpretation of the meaning of those purposes and the 
appropriate methods of achieving them, which organs of the United Nations have 
recommended. Consequently, the terms of Article 56 amply support the opinion 
of the court in the Fujii case [the District Court of Appeal] that the Universal 
Declaration of Human Rights, while not a treaty, constitutes an authoritative. 
interpretation of the words ‘Human rights and fundamental freedoms’ in Articles 
55 and 56 of the Charter” (p. 72). [Brackets, capitals, and emphasis added.] 

The mandatory verb “shall,” which we have capitalized, is significant. 

“Undoubtedly, the organs of the United Nations are also entitled to interpret 
the duties of the members of the United Nations, to define the meaning of human 
rights and fundamental freedoms, and to establish procedures for promoting 
universal respect for those rights and freedoms. Such action in some cases, may 
be obligatory upon, and, in some cases, only recommendatory to, the members. 
Insofar as organs of the United Nations have acted, whether by interpretative 
resolutions, by implementation of procedures of the Charter, or by achieving 
acceptance by States of concrete obligations as proposed “in the so-called Cove- 
nant of Human Rights, the members, pledged to act in cooperation with the 
United Nations, are bound to be guided by, or at least to consider, this action” 
(p. 74). 

The United Nations Charter was ratified in 1945. 

The Declaration of Human Rights was adopted by the General Assembly of 
the United Nations on December 10, 1948. 

Secretary of State Stettinius stated in July 1945 to the Foreign Relations 
Committee of the Senate during the hearings on the United Nations Charter: 

“Because the United Nations is an organization of sovereign states, the Gen- 
eral Assembly does not have legislative power. It can recommend, but it cannot 
impose its recommendation upon the member States” (hearings, p. 218). 

The conclusion is obvious. Our supreme law may today be made for us by 
treaties, to which we adhere. But we are getting to a point in this process where 
it is contended that an international body in which we have only one vote out 
of many and which has no legislative power can subsequently advise us as to 
what our obligations are and consequently what our domestic law is as a result 
of that treaty. The danger of following such a course is apparent. 

The draft covenant on civil and political rights (the other branch of the old 
Human Rights Covenant, United Nations Bulletin, September 1, 1952, p. 255) also 
requires mention. This draft covenant deals in the civil and political field with 
a broad and general category of matters and would constitute a wide basis for 
federal treaty law. 

However, the Commission on Human Rights decided last spring to ask the 
Economic and Social Council to instruct it to complete its work at its 1953 
session, so that neither draft covenant is definitive (State Department Bulletin, 
July 7, 1952, p. 20). 

An instructive analysis by Prof. William Fleming of the older draft Covenant 
on Human Rights appeared in 37 American Bar Association Journal at pages 739 
and 816 entitled “The Danger in the Covenant on Human Rights.” 
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It has been stated : 


“For us to serve notice that we would not today accept our own Bill of Rights 
if it were presented to us as an international document is a statement which 
should make every one of us blush.” “ 

This statement representing as it may, a point of view entertained by many, 
fails to take into account the difference between what is essentially and solely 
the affair of the United States, for our own guidance and protection and subject 
to the interpretation of our own courts and making those same matters the 
affair of numerous other countries, subject to their claims of meaning and, if 
their ideas and ours did not coincide, perhaps subject to interpretation by the 
International Court of Justice or some other international body. The remark 
quoted above strongly illustrates the divergence between matters which are 
thought of as subject to the treaty power today and those considered as such 
in 1787. 

Mention has already been made of the proposed convention for the estab- 
lishment of an international criminal court “—not a court to try only war 
crimes; not a court to try international disputes between nations: “ but one 
which could try an American citizen (if we should ratify such a convention and 
confer jurisdiction upon the Court) outside the United States for an act done 
here and alleged to constitute an international crime, without indictment by 
a grand jury and without trial by jury, in the face of the provisions of amend- 
ments V and VI to the Constitution relating to indictment by a grand jury and 
a speedy and public trial by an impartial jury of the State and district wherein 
the crime shall have been committed.” 

Under article I section 8 Congress can clearly provide the definition of and 
the punishment for “offenses against the law of nations.” But such a statute 
would necessarily create a crime under Federal law—not an international crime; 
and punishment for such a crime so created would be surrounded by all the con- 
stitutional safeguards. The difference is obvious. 

The Senate of the United States knows that there is pending before it a 
treaty with one foreign nation, the provisions of which, if ratified, might well 
apply to many other nations under most-favored-nation clauses. That treaty 
provides : 

“Nationals of either party shall not be barred from practicing the professions 
within the territories of the other party merely by reason of their alienage; 
but they shall be permitted to engage in professional activities therein npon 
compliance with the requirements regarding qualifications, residence, and com- 
petence that are applicable to nationals of such other party.” “ 

This would apply to attorneys and counselors at law, and is believed to be 
the first provision of its kind in any proposed treaty. It would, it is true, re- 
quire an alien candidate for admission to the bar of any State or of any Fed- 
eral court to comply with the educational and perhaps the residence qualifica- 
tions of our various jurisdictions. But it would outlaw reqvirements as to 
State or National citizenship as a prerequisite to admission, Whether an oath 
to support the Constitution and laws of the United States and of a particular 
State could be required of an alien applicant who owed allegiance to a for:ign 
state and its constitution and laws would pose an interesting question.“ The 


48 Mrs. Eleanor Roosevelt. New York Times, July 23. 1952. p. 14. 

*# Anpendix C, Report, Committee on Peace ard Law, February 1, 1952. p. 31. 

*“ This is the function of the International Court of Justice in adhering to which the 
Connally reservation was attached providing that it “shall not apnly to disputes with 
regard to matters which are essentially within the domestic jurisdiction of the United 
States as determined by the United States.” [Emphasis added. ] 

“©The pros and cons of this suggested treaty are discussed in two articles in the Amert- 
“an Bar Association Journal for August 1952. at pn. 641 and 644. 

“7 Art. VIII-2 of the proposed treaty with Israel 

48 New York: Judiciary Law. sec. 466, requires that all attorneys take the constitutional 
oath of office in open court and subscribe to the same in a roll hook. The New York Con- 
stitution, art. XITT, sec. 1, sets forth the constitutional oath. It requires that the nerson 
swear that he will support the Constitution of the United States and the Constitution of 
the State of New York. Judiciary Law, sec. 467, requires before a person may practice 
law that he must file an affidavit stating that he is a natural-born citizen of the United 
States, or. if not a natural-born citizen. he mnst state where and when he was naturolized. 

California: Secs. 6060-6067. Deering’s California Codes—RBusiness and Professional 
Codes (1951) require an applicant for admission to the practice of law to be a citizen of 
the United States and to take an oath to support the Constitution of the United States 
and the Constitution of California. 

New Jersey: New Jersey Statutes Annotated. sec. 41: 1-1, 1-2. require all applicants 
for admission to the bar to swear that they will support the Constitution of the United 
States and the Constitution of New Jersey. Such applicants mrst also swear that they 
will bear true faith and allegiance to the Constitution of the United States and to the 
governments established in the United States under the authority of the people. So far 
as can be determined, there is no statutory requirement of citizenship. 
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wisdom of creating aliens officers of our courts is open to serious question and 
to require it in the case of States which think otherwise is of the type of do- 
mestie legislation which the suggested amendment would prevent. 

Were that treaty ratified the States would no longer be able to control who 
practiced law before their courts. 

The Congress by statute, if so minded, could plainly accomplish this result 
for the Federal courts regardless of any treaty. 

Can it possibly be that the necessity oi providing Americans with the recipro- 
cal right to practice law in the courts of foreign countries can call for any such 
a provision at this? 

The Convention on Gathering and International Transmission of News and 
Right of Correction is another proposed treaty growing out of the United Na- 
tions. ” 


POINT III 


The Department of Justice states (p. 28) that “the framers clearly under- 
stood that the treaty power was very broad in scope and could reach many 
matters which would otherwise be solely of State concern” [italics added] but 
apart from the suggested limitation that a treaty may not do what the Con- 
stitution forbids, the Department of Justice does not specify any field reserved 
to the States as against the exercise of treaty power. As has been shown (point 
1) the Federal Government may create ior itself jurisdiction over all matters 
within the competence of the States. 

Therefore the statement of the Department of Justice at page 28— 

“In respect of general legislative powers, those powers not delegated to 
the Federal Government are reserved to and may be exercised by the 
States”— 

is of little significance. 

The Memorandum of the Department of Justice at page 29 states that a treaty 
has equal status with an act of Congress so that a later inconsistent treaty will 
prevail over an earlier statute and a later statute will prevail over an earlier 
treaty. While an inconsistent later treaty will supersede an act of Congress 
in toto if they are totally inconsistent, a later inconsistent statute cannot totally 
supersede a prior treaty; and the Department of Justice recognizes this. It 
states (p. 31): 

“Finally, in an extreme case, there is available as a check on the Presi- 
dent and Senate the undoubted power of Congress, by subsequent statute, to 
override the treaty so far as its effect on domestic law in concerned.” 

The same argument was advanced in the report of the Committee on Federal 
Legislation and the Committee on International Law of the Association of the 
Bar of the City of New York.” 

Such a procedure would be not only dangerous, but would probably be open 
to challenge in some of its applications. 

A treaty may and in many cases does have a double aspect. First, and that 
is its primary aspect and principal purpose, it constitutes an international agree- 
ment between sovereigns and becomes as to them binding under international 
law—its international law phase. But the other aspect is the domestic law 
phase. 

True it is that a self-executing treaty may as to its domestic law phases be 
nullified by a subsequent inconsistent statute." But that remedy is drastic 
indeed.” It involves a breach of the international obligation of the United 
States—that obligation which has “the force of law, but derive it from the 
obligations of good faith.” 

In an address entitled “Recent Questions and Negotiations” (18 American 
Journal oi International Law 229, at p. 230) Hon. Charles E. Hughes, then Secre- 
tary of State of the United States, said: 

“Where international rights and obligations are involved, controversies not 
otherwise adjusted would naturally come before an international arbitral tribunal 


, 





Pennsylvania: Purdon’s Pennsylvania Statutes, title 17, sec. 1603, sets forth the oath 
of an attorney. This requires that the applicant swear that he will support the Constitu- 
tion of the United States and the Constitution of the Commonwealth of Pennsylvania. 

The statutes of the remaining States have not been examined. 

* Report, Committee on Peace and Law, February 1, 1952, pp. 21 and 42. 

© This report is on file with the subcommittee. See pp. 5. 27, and 28. 

5! Chinese Exclusion Case, Chan Ping vy. United States, 130 U.S. 581. 

The Department of Justice recognizes this, for it says this remedy is in an extreme 
case. 
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whose decisions would be governed by international law and would not be con- 
trolled by municipal law. This principle was explicitly recognized in the recent 
decision by Chief Justice Taft, as arbitrator in the controversy between Great 
Britain and Costa Rica, where the Chief Justice illustrated the point that, while 
in our system an act of Congress might for municipal purposes repeal a treaty, 
the United States could not thus get rid of an international obligation which 
would continue and would be enforced by an international arbitral tribunal. 
The Chief Justice said: 

“*This is not an exceptional instance of an essential difference between the 
scope and effect of a decision by the highest tribunal of a country and of an 
international tribunal. The Constitution of the United States makes the Consti- 
tution, laws passed in pursuance thereof, and treaties of the United States the 
supreme law of the land. Under that provision, a treaty may repeal a statute 
and a statute may repeal a treaty. The Supreme Court cannot under the Con- 
stitution recognize and enforce rights accruing to aliens under a treaty which 
Congress has repealed by statute. In an international tribunal, however, the 
unilateral repeal of a treaty by a statute would not affect the rights arising 
under it and its judgment would necessarily give effect to the treaty and hold 
the statute repealing it of no effect.’ ” 

Today, with the treaty power and the power of treaties being what they are, a 
foreign nation dealing with us is not on notice of any constitutional lack of power 
of the United States to make any treaty domestic law unless, perhaps, it be a 
treaty transgressing a prohibition of the Constitution or abdicating legislative, 
executive, or judicial functions, if the latter be thought longer to constitute a 
limitation on treaties. 

Under international law, howeve7, a foreign nation is probably on notice of 
constitutional limitations on the treaty power.” 

So a subsequent statute nullifying a self-executing treaty as domestic law 
would be an unvarnished breach of good faith, and of our international com- 
mitments. 

If full legislative debate were originally called for, any such serious situation 
would be much less apt to arise; and if it did could be much more easily defended. 

If we are to look for our ultimate protection in an extreme case to the Congress 
to nullify by legislation the domestic effect of an unwise treaty, why is there 
objection to having the Congress put the treaty provisions in operation, domes- 
tically, in the first place? “The exception proves the rule” doesn’t mean that 
the rule must have exceptions but that if the rule doesn’t cover the exceptional 
case, it is no rule. 

While under the “necessary and proper” clause Congress acquires by the 
making of a treaty the power to implement the treaty in fields otherwise beyond 
its powers (Missouri v. Holland), does that give Congress the right to “unimple- 
ment” a treaty in that very same field? The result would be repudiation of our 
international obligation once recognized and implemented by Congress. The 
question would not be presented where the subject matter is originally within 
congressional power apart from the “necessary and proper clause,” such as the 
Chinese exclusion case, supra. 

To say that these constitutional provisions have served well for 163 years is 
no answer to today’s problems ; and we are confronted with today, not 1787. We 
are dealing with a situation where not only is the treaty power being utilized 
to form a basis for domestic legislation where none heretofore existed™ but 
also, as vigorously asserted by Mr. Moscowitz,” as a basis for creating a supra- 
national regulation of our individual relationships, rights, and duties. 

Do we wish an increasingly centralized government which may increasingly 
assert (and certainly is being increasingly impertuned to assert) the right, by 
means of the treaty power and the power of treaties to legislate for every State 
and citizen in the country on any subject, external or internal, that can be made 
the subject of a treaty with some foreign state, unless, perhaps, it be action for- 
bidden by the Constitution? Or is the treaty power and the power of treaties to 
be confined to those fields which are external or which fall within the powers 
delegated to Congress without Congress’ acquiring new powers from the very 
fact of the making of the treaty itself? 


% Hackworth, Digest of International Law, vol. V, p. 154, citing the Harvard Research 
in International Law. 

* Articles 55 and 56 of the United Nations Charter. These articles probably furnish 
a constitutional basis under Missouri vy. Holland for a compulsory FEPC 
report of President's Committee on Civil Rights, par. 10. 

% Supra, point I. 
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Are our States to be practicaily, if not totally, submerged by that power which 
was delegated in 1787 in order to allow the new Government which was being 
formed to implement a treaty dealing with debts owed British subjects? Or are 
the States to continue to be sovereign States with rights and powers of regulat- 
ing and legislating with regard to their own internal affairs? 

In view of the breadth of the treaty power today, it is nothing short of astound- 
ing to find in the memorandum of the Department of Justice the following: 

“In such circumstances, if any constitutional amendments to the powers over 
foreign relations are needed, one would expect that they would be in the direc- 
tion of increasing the powers of the Government in the international field, and 
of facilitating the conduct of foreign relations” (p. 39). 

In all fairness the Department should have explained how it would be possible 
to increase the powers of the Government in the international field and what 
effect any such increase, if possible at all, would have upon the internal structure 
of our country and the sovereignty of the States. 

Naturally, if one is in favor of increasing power, one must be opposed to any 
restriction on existing power. 

Jarly in the Constitutional Convention, Mr. Read observed: 

“Too much attachment is betrayed to the State Govermts. We must look 
beyond their continuance. A national Govt must soon of necessity swallow all 
of them up. They will soon be reduced to the mere office of electing the national 
Senate.” ™ 

The path for the practical abolition of the States by means of the treaty power 
and the power of treaties has been well marked out. The swallowing process by 
the treaty route is more than a mere possibility. That process must not be al- 
lowed to come to fruition. 

Not only is the treaty power a threat to the States, it is a threat to the very 
Federal Government itself through the pressures of internationally minded groups 
who would favor erecting a world government by the treaty route in whose favor 
we would abdicate much, if not all, of our sovereignty, and who believe the treaty 
route to their objective more easily traveled than the amendment route. 

The Department of State and the other departments should welcome the 
amendment which would relieve them of the pressures from these groups 
and put them more on a par than they are today with other nations at the 
conference table. 

If it be the desire of the people of the United States by and through the 
use of treaties to permit their Government to be converted into an all-powerful 
state, it is within their power, and it is their right to do so. But the people 
should be frankly advised that this is where “treaty law” is leading us. 

If the people wish much or all of the powers of the Federal Government 
to be abdicated in favor of a world government or an international organ- 
ization through the use of the treaty power, this is their privilege. But if 
they want to prevent this being done through the use of the treaty power 
they should be told that a constitutional amendment is necessary. 

If it is the desire of the people to see the States reduced to internal impo- 
tency through the use of the treaty power, that avenue is open, 

If the people feel that their liberties would be safer and more adequately 
guarded by the representatives of other nations than by their own, this also 
can probably be accomplished through treaties. 

In the first instance, it is not a question of the wisdom or the folly, the 
desirability or the repugnance, of any of these steps. The problem is of the 
means which may be used to accomplish these ends and the people should 
be fully advised by the Government that the treaty power furnishes an avenue 
through which these ends may be accomplished. 

It is submitted that the people should not make any such fundamental 
decisions as to their Government without full public debate and full explora- 
tion of the consequences and a full comprehension of what is being done. 

As the Members of the Senate know better than anyone else, the only sure 
way of giving the American people an opportunity of such full debate, explora- 
tion, and comprehension is to adopt now a constitutional amendment limiting 
the treaty power. Then, if the American people want to change their form 
of government and their basic rights (both State and individual), this also 
would have to be accomplished by a constitutional amendment, the very mecha- 


%1 Farrand 136. 
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nism of which would assure to the people in connection with each such proposed 
fundamental change the full public debate and full exploration and comprehension 
of what was being proposed. 

Respectfully submitted. 


COMMITTEE FOR PEACE AND LAW THROUGH UNITED 
NATIONS OF THE AMERICAN BAR ASSOCIATION. 

Mr. Haren. Mr. Chairman, I think the root of our problem springs 
from what I will call the wild-goose case, Missouri vy. Holland. 

Senator Bricker. Ducks included? 

Mr. Hatcn. Yes, sir. 

I think that case is the crux of our problem. I may be mistaken. 
It poses a very serious situation. I believe that you will agree with 
me that our National Government was founded as, and it should 
remain, one of limited and delegated powers. Now, the best expres- 
sion that I have found easily is that by Mr. Justice Brewer in Kansas 

. Colorado in 260 United States 46, page 89, where he said: 

But the proposition that there are legislative powers affecting the Nation as 
9 whole which belong to, although not expressed in, the grant of powers, is in 
direct conflict with the doctrine that this is a government of enumerated powers. 

Now, the 10th amendment was a part of the Bill of Rights, and it 
grew out of the apprehensions of the ratifying conventions in 1787, 
1788, and 1789 as to the possible infringements by the Federal Gov- 
ernment upon the liberties that the people claim were inalienable, and 
God-given to them. And how did it read? 

The nowers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States, respectively, or to the 
people. 

Now, that just did not happen. Mr. Mason, who was a delegate from 
the State of Virginia to the Constitutional Convention of 1787, wrote 
on the blank pages of his printed copy of the constitutional draft of 
September 12 of that year this: 

Under their own construction of the general clause, at the end of the enumer- 
ated powers, the Congress may grant monopolies in trade and commerce, 
constitute new crimes, inflict unusual and severe punishments, and extend their 
powers as far as they shall think proper; so that the State legislatures have 
no security for the powers now presumed to remain to them, or the people for 
their rights. 

You will find that in the second volume of Farrand at page 640. 

When they came to talk to the States about ratifying the Conven- 
tion, that “necessary and proper clause” gave some trouble, and I am 
going to bother to read you just one little bit from Alexander Hamil- 
tion’s 33d Federalist Paper. He said that there had been “much viru- 
lent invective and petulant declaration” on the point. 

Senator Bricker. Is this Hamilton or Farrand ? 

Mr. Hatcu. Hamilton’s 33d Federalist Paper. 

But suspicion may ask, Why then was it introduced? The answer is, that 
it could only have been done for greater caution, and to guard against all 
cavilling refinements in those who might hereafter feel a disposition to curtail 
an evade the legitimate authorities of the union. The Convention probably 
foresaw, what it has been a principal aim of these papers to inculcate, that the 
danger which most threatens our political welfare is that the State governments 
will finally sap the foundations of the union; * * * 


And then a little bit further along he says this, and I read you this 
because it fits so pat into what I am going to say about the “wild goose” 


case: 
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Suppose, by some forced constructions of its authority (which, indeed, cannot 
easily be imagined), the Federal Legislature should attempt to vary the law of 
descent in any State, would it not be evidence that, in making such an attempt, 
t had exceeded its jurisdiction, and infringed upon that of the State? 

That is what Hamilton said about it. And, of course, I say that the 
10th amendment was a direct result of that type of thinking, appre 

ension on one side, and the contention that no such apprehension was 

justified on the other. 
' How did this Migratory Bird or “wild goose” case arise? Con- 
eress had passed a statute with respect to the taking of wild fowl. 
[wo cases were brought, one in Kansas and one in Arkansas, against 
nfractors of that statute, and the Federal courts in both instances 
held that the statute was unconstitutional, because, forsooth, no power 
over regulating wild fowl had been delegated to the Federal Govern 
ment in the Constitution. 

Now, I don’t know what happened in the Kansas case, but I know 
that the Arkansas case was appealed to the Supreme Court of the 
United States, and in 1919 that appeal was dismissed on the motion 
of the Solicitor General of the United States. I know this, too, that 
the case, the Arkansas case at least, came for review before the then 
Solicitor General of the United States and he found the arguments 
of the Government in support of the constitutionality of that statute 
not to his liking. He thereupon suggested to the Secretary of Stat« 
what they should do would be to negotiate a treaty on this subject with 
Great Britain and then pass the statute, and he prophesied that the 
statute then would probably be upheld. 

Now, that is what was done, and that is what happened. But Jus- 
tice Holmes upheld that statute because he said the treaty being valid 
there could be no question about the validity of the statute. 

Senator Bricker. Who was the Attorney General? William 
Mitchell ? 

Mr. Harcu. No; the gentleman to whom I referred is my very good 
friend, for whom I have a great deal of affection, John W. Davis. 

Senator Bricker. He was Solicitor General, Mr. Mitchell was At- 
torney General. 

Mr. Harcu. I believe that is right. I am basing my statement 
on a talk Mr. Davis made to the New York State Bar Association on 
the 80th of January concerning Missouri v. Holland and what he had 
to do with it. 

The CHatrman. I understand he wants to testify before this com- 
mittee. We will ask him if he cannot be here a week from today. 

Mr. Harcnu. I am sure he will be a most helpful witness. 

I want to bear down a little bit on that case because I said at this 
meeting of the State bar association in New York I would be delighted 
to be corrected if I was wrong, and no one has yet come forward to 
correct me so that I still assume I am right, that never before in the 
constitutional history of the United States had the treaty power been 
deliberately and calculatedly used to lay a foundation for Federal 
legislation in a field where prior to the treaty there was no Federal 
competence. I think that is the first time. And I think that is the 
reason, if I may say so, that this “wild goose” case really is the crux 
of our situation. It showed the way, and I think it shows the way 
for the complete subversion of the 10th amendment and the complete 
reduction of the 10th amendment to just so much rhetoric. And it 
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certainly is so if, as the State Department has said, there is no longer 
any real distinction between domestic and foreign affairs. 

Coming to your question, Mr. Smithey, you said, would not the 
“which clause” in the bar-association amendment encourage the courts, 
if you will, to further expand the Federal] delegated powers and fur- 
ther infringe upon the reserve powers of the States, and I do not 
know the answer to your question, but I do know that I perceive no 
limit to that possibility under the doctrine of Missouri v. Holland. 
I know of no field the sancity of which is left in the State governments, 
That was what I wanted to say about that case. 

I would like to, if I may, give you one or two thoughts from Mr. 
Justice Holmes’ opinion. 

Senator Warkrns. Still referring to the “wild goose” case ? 

Mr. Haron. Yes, sir. 

The case before us must be considered in the light of our whole experience and 
not merely in that of what was said a hundred years ago. The treaty in question 
does not contravene any prohibitory words to be found in the Constitution. The 
only question is whether it is forbidden by some invisible radiation from the 
general terms of the 10th amendment. We must consider what this country has 
become in deciding what that amendment has reserved. 

* * * No doubt the great body of private relations usually fall within the 
control of the State, but a treaty may override its power. * * * 

If I read that statement correctly, Mr. Justice Holmes says we 
cannot any longer go back to 1789 or °91 to find out what the 10th 
amendment means, we have got to look at the whole thing as it is 
today. And I accept that, and therefore in meeting it, in meeting 
the challenge of the doctrine of that case, we must look at the United 
States today and the problems today that it faces. Now, we cannot 
go back any more than he. 

Reference has been made to the case of Geofroy v. Riggs (1383 U.S 
258). That is a very interesting case. It is cited constantly for its 
dicta to the effect that the treaty cannot do what the Constiution for- 
bids, but its subject matter is mighty fascinating. I would like to read 
you the first sentence of the seventh article of the treaty of 1853 with 
France with which that case dealt. You see, Mr. Riggs was here in 
the District. I am not sure, but it may have been one of the Riggs 
family in connection with which the Riggs National Bank is named. 
At any rate, he had a lot of property here in the District of Columbia 
and he had died intestate. Two of his nephews, who were French 
citizens, sought to have a sale and division of his real property, and 
a question came up wade the treaty of 1853 with France. Now, I 
think this is a mighty interesting treaty and I will read to you the sev- 
enth article: 

In all the States of the Union, whose existing laws permit it, so long and to 
the same extent as the said laws shall remain in force, Frenchmen will enjoy 
the right of possessing personal and real property by the same title and in the 
same manner as the citizens of the United States. 


And then I will skip some, and the next paragraph reads: 


As to the States of the Union by whose existing laws aliens are not permitted 
to hold real estate, the President engages to recommend to them the passage of 
such laws as may be necessary for the purpose of conferring this right. 

Now, the important thing about this case, as I read it, is, as Mr. 
Schweppe said when he was testifying here, in 1853 the Government 
of the United States had no trouble w riting a treaty on a reciprocal 
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State basis with respect to the ownership of land. And that goes to 

your question again, Mr. Smithey. 

* Now, Senator Butler asked a question about this self-executing na- 

ture of treaties which our suggestion would do away with. That is 

quite fully dealt with, if you please, at page 528 of the memorandum 

which I have asked to have incorporated from the hearings last spring. 
. Senator Warxrns. You have in mind now the United Nations 
Charter ¢ 

Mr. Hatcu. No, Senator, but I am going to illustrate what I mean 
by the United Nations Charter. 

‘Senator Warxins. You know what it provides with respect to get- 
ting police powers. The police clause is not self-executing, it has to be 
taken care of by agreement of the various parties to the treaty and the 
executive council, and those agreements have to be ratified according 
to the constitutional processes of the parties to the agreement. 

Mr. Harcu. That is the implementing act of 1945. 

Senator Warkrins. And the President, who was then in Potsdam 
when this was before the Senate, wrote a letter and he interpreted that 
to mean that Congress had to implement it, and they tried to imple- 
ment it by this 1945 participation act. I was going to ask whether 
those provisions were self-executing. 

Mr. Harcu. I think there is a lot of it that may be and a lot of it 
that is not. 

May I interrupt myself? I have looked into that implementation 
act of 1945 and it is my memory that up to this time the forces that 
were asked to be supplied to the Security Council have never been sup- 
plied by this or any other nation. 

Senator Warkins. They never got the agreement in the first place. 
I think the voluntary act, the police forces over there, is in violation 
not only of the United Nations Charter but the laws probably of all, 
or nearly all, the countries involved, if not all. 

Mr. Hatcu. A word about that self-executing matter. The Solici- 
tor General took some exception to some part of our report where we 
said that whether a treaty was self-executing or not was largely a 
matter of judicial guess. They took some exception to that. 

Well, the fact of the matter is that in 1950 Judge Manley Hudson 
wrote an article in the American Journal of International Law in 
which he said that articles 55 and 56 of the U. N. Charter were not 
self-executing. That was followed by an article, a learned article, by 
Prof. Quincy Wright in which he said that they were, at least to the 
extent necessary, to support the California Court of Intermediate Ap- 
peals in unhorsing their alien land law on the strength of those articles. 
And then the Intermediate Court of Appeals in California said that 
they were self-executing, and they unhorsed their alien land law on 
the basis of those provisions of the charter, calling them, in substance, 
an authority more potent than the constitution of the State of 
California. 

Then that went to the Supreme Court of California, and they held it 
about 2 years, in my memory, and last spring a year ago they handed 
down a decision in which they said, no, those articles are not self-exe- 
cuting, but the alien land law is bad on the basis of the fourteenth 

amendment. 
Well, there we are, 7 years after articles 55 and 56 became ratified 
and proclaimed articles of the treaty to which we were a party, and 
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we don’t know yet whether or not they are the law of this land, and 
I don’t suppose we will finally know until the Supreme Court of the 
United States, which has jurisdiction in those matters, says whether 
they are or not. That, to my mind, is an intolerable situation, and it 
is one to which the people, the courts, ought not to be subjected. They 
ought to know what the law is as near as ‘they can. 

The Solicitor General said that in that regard provisions of a treaty 
were very similar to statutory provisions, and subject to the same 
rules of interpretation, but this very great difference he did not men- 
ton: A statute is intended to be law. That is the reason it is passed. 
And so our investigation of a statute is to find out what the law is 
that it undertakes to esablish. Well, in the treaty situation you have 
got a preliminary question: Does this treaty intend to make any law 
or doesn’t it intend to make any law? And then only do you come 
to the same construction problem that you do in a statute. 

So I say that Senator Butler’s question about self-executing treaties 
is largely taken care of on page 528 of those hearings. 

As to Ware v. Hylton, I do not think I should bother you too much 
with Ware v. Hylton, but it is really a very interesting case. 

When Mr. Franklin and Mr. Jay were in Paris negotiating, and 
the British commissioners brought up the matter of payment of debts, 
they said, “No, they had no authority over that, that was completely 
in the hands of the States.” And then Mr. Adams came over and he 
thought that they might best recommend that those debts be taken 
care of. But finally when the treaty was written there was a positive 
provision that the debtors would not meet with legal impediment to 
the collection of their just debts in pounds sterling. 

Senator Bricker. It did not say who paid them. 

Mr. Harcu. That is right. That had a very interesting sequel. 

By the time President Washington sent Mr. Jay to London to nego- 
tiate the famous Jay Treaty, which was signed in 1794 and promul- 
gated, I think, or proclaimed in 1796, the British had cieenl to sur- 
render the fortifications in the west, at Buffalo and other places, and 
they said we had to comply with our end of the treaty first before they 
would. So President Washington, in his instructions to Mr. Jay 
when he went abroad, said: 

It will be superfluous, therefore, to administer to you, than to express a wish 
that these debts, and the interest claimed upon them, and all things relating to 
them, be put outright in a diplomatic discussion, as being certainly of a judicial 
nature, to be decided by our courts; and if this cannot be accomplished that you 
support the doctrines of government with arguments proper for the occasion, 
and with that attention to your former public opinions, which self respect will 
justify, without relaxing the pretensions which have been hitherto maintained. 
That is from American State Papers, Foreign Relations, Volume I, 
page 473. 

Mr. Jay tried it, but the British would have none of it, so you will 
find in the Jay Treaty of 1794 a provision for the appointment of 
commissioners to determine how much was due on those debts, and 
looking to the payment of them by the United States. By those debts 
I mean debts to which legal impediment had been interposed, and 
that meant the kind of statute that was dealt with in Ware v. Hylton, 
being the Virginia statute of 1777, where Mr. T. Jefferson siened the 
receipt that Hylton & Co. took for the money they paid to Virginia. 

Senator Bricker. It helped win the war. 
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Mr. Harcu. It helped win the war. 

[he commissioners got into a complete wrangle in Philadelphia 

entually, even though they had the decision of Ware against Hylton 
efore them. In 1799 they quit sitting and gave it up, and then we 

ent to work and negotiated the treaty of 1802 under which the United 
States paid to Great Britain in satisfaction of those debts 600,000 

uunds sterling, and reaftirmed, if you will, the prov isions of article 4 
of the treaty of 1783, which means, as I read it, that all Rome was 
livided into two parts, all debts were divided into two parts, those 
vhere the creditors could come into the court without restriction, no 
State statutes interfering, where they came in and tried to collect, 
ind those where a State had tried to interfere and there we paid, the 
Government paid itself. 

Now, I think that is very interesting. I think it is probably subject 
to inference that had the Federal Government had the power of tax- 

tion in 1783 the question would never have arisen. They would 
have assumed that national obligation to pay those debts just as they 
eventually did in 1794 and 1802. 

That brings me to my final remark about the first sentence of the 
American Bar Association’s proposal. I think that sentence means a 
good deal more than a provision that a treaty may not overrule a pro- 
hibition in the Constitution. Senator Bricker talked about the fa- 
mous liquor treaty with Great Britain. And there is a case where, if 
I read the history correctly, a treaty did fly directly into the face of 
a prohibition in the Constitution. ‘But this first sentence would do 
ae than settle that doctrine. It seems to me that it might meet 
very largely the point that you have, Senator Bricker, in your section. 

Senator Bric KER. Yes. 

Mr. Harcn. Because certainly, in my humble opinion, it would be 
contrary to the Constitution of the United States for this Government 
to try to give to any international organization—-I don’t mean dele- 
gate, I mean transfer—to any international organization any of the 
legislative powers of this Government, because, listen, gentlemen, 
“All legislative powers herein granted shall be vested in a Congress 
of the United States.” And article II is the same with respect to 
executive and article III with respect to judicial. 

And our friends, like you mentioned, ex-Justice Roberts and others 
who say that you cannot join an international government or govern- 
mental body without constitutional amendment, I believe they found 
their theory on the fact that the Constitution puts the executive, the 
legislative, and the judicial power where it is, and that in the language 
in the. Chinese Exclusion cases, “those powers cannot be bartered 
away.” 

Thank you very much. 

Senator Bricker. May I ask a question, Mr. Chairman ? 

The CHamrMan. Senator Bricker. 

Senator Bricker. What about these international organizations 
such as the Health Organization, International Labor Organization, 
and those things dealing with social welfare, health, and medicine, 
wherein the United States does have the power under the decision of 
the Supreme Court in the Social Security cases? Could they not co- 
operate with other nations of the world and give that authority to 
these international organizations, which they are now assuming that 
they would have, if we ratified these treaties ? 
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Mr. Harcn. Senator, may I answer the way that lies in my mind? 
Senator Bricker. Yes, indeed. That is what I want, because I am 

just as concerned about this as can be. I do not want to go a bit 

further than we have to, but I do not want to leave any holes unplugge d. 
Mr. Hartcn. I am always anxious and willing to be corrected, but 

the way that thing lies in my mind is this: The President, the Con- 

gress, they cannot, in the necessity of things, exercise all of their 
constitutional functions. They have to do it through agencies — 
delegated powers. And in my mind it lies thus: The President, 
far as his power is his, and the Congress, so far as their power is 
theirs, I think may choose for the exercise of those powers, so long 
as it remains their power, the instrumentalities they like. That is 
the reason I drew the distinction a moment ago between a delegation 
and a transfer. I don’t think the Congress or the President or the 
judiciary have got any right at all to transfer to somebody else their 
power. It has got to stay their power. 

Does that answer your question ? 

Senator Bricker. If that is true then we could not enter into the 
International Labor Organization and International Health Organi- 
zation which delegate part of our part to an international group, 
whatever it might be, to enforce them, and there is now being con- 
sidered and worked upon by one of the members of our association an 
international court. 

Mr. Hatcn. A criminal court. 

Senator Bricker. Yes, for violating the terms of such international 
law. And it is transferred to an international court. I am thinking 
of it mainly from the standpoint of insurance. You know one of the 
provisions of the International Labor Organization requires govern- 
ment participation in insurance companies. You know also that the 
American Medical Society is greatly disturbed about the possibility 
socialized medicine in this country coming in by the back door of 
treaties. 

Now, that is within, today, under the decisions of the Supreme 
Court, the province of the Federal Government. You say it says in 
the Constitution, as we all well recognize, that this authority shall be 
exercised by the executive, the legislative, and the judicial depart- 
ments of this Government, but why not a prohibition against the 
delegation of that power which might go as far as I fear. And, on 
the other hand, let us look at it practic: cally. If that is in there, we 
are going to have the wholehearted support of the insurance industry 
and of the medical profession and all of these other groups of people 
in this country, as well as the minority groups that we were talking 
about a while ago which otherwise we might not have. They might 
have a fear that we haven’t gone far enough. 

Mr. Harcn. Senator, we are talking about the same thing always, 
are we not? 

Senator Bricker. Oh, indeed, there is no question of purpose. 

Mr. Haren. The ear is, I think, in the first sentence, if you 
will. By necessary import you favor rather the specific prohibition. 
But I don’t know. Take the ILO. There they recommend to us 
treaties, and we have ratified but very few of them, it is my 
understanding. 

Senator Bricker. I know, but the bad ones have not come yet. 
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Mr. Hatcu. And I hope we won’t do anything about the bad ones 
when they do. But isn’t the question not whether we can ratify the 
treaty when it comes to us if we can lick it and reject it if we don’t, 
but whether we can transfer those fundamental legislative, judicial, 

d executive powers so that they are no longer ours, so that they 
cannot be recaptured, that they are somebody else’s? And I think 
we cannot do it. 

Senator Bricker. You say we cannot, but I don’t know. I am 
ifraid of it. I never thought the welfare clause of the Constitution, 

preamble of the Constitution, gave any power to the Federal 
Government. A few years ago the Court said it did, and now we are 
bject to it, and we have entered into a new field of law. 

Senator Smiru. Isn’t that the point, Senator Bricker? What you 
are saying is you don’t think you can do it, but it depends on what 
the Supreme Court says. 

Mr. Haren. The Constitution is what the Supreme Court says. 

Senator Smrru. That is a different color there. It depends on the 
complexion of the Supreme Court at the time the question arises, 
doesn’t it ¢ 

Mr. Haren. I am quite frank to tell you that I was very much in- 
terested to hear the Circuit Court of Appeals of the Second Circuit 

that liquor case say that the complainants there had not shown 
their personal rights or property rights sufficiently impaired by this 
Constitution or by this treaty to justify the inquiry as to whether 
it Was unconstitutional or not. 

Mr. Smiruey. In connection with the line of reasoning that Sen- 

ator Bricker has been pursuing, I notice in the report we have re- 
ferred to earlier, the February 1, 1952, report of the standing com- 
mittee, it is stated there at page 8, “Indeed, it is asserted”—and it 
makes reference to the report of the section of international and 
comparative law to the house of delegates of the American Bar 
Association, midwinter meeting, February 25-26, 1952, that: 
So far as the requirement of indictment by grand jury and trial by jury are 
concerned, these apply only to trials in the Federal courts, and can have no 
application to an international court set up by a group of nations in the exer- 
cise of their treatymaking power. There is no reason why such courts may 
not be created in the exercise of the treatymaking power. 

Now, if the report of the section of international and comparative 
law of the American Bar is correct, then would the international draft 
statute for the criminal court conflict with the Constitution under 
Senate Joint Resolution 45 ? 

Mr. Hatcn. If their statement is correct, would it conflict? 

Mr. Smirney. That is right. You will remember that article 37 
of the draft statute for an international criminal court provides 
that trial shall be without a jury. 

Mr. Harcu. If their statement is correct, I would think it would 
not, but I don’t think their statement is correct. 

Mr. Smiruey. But certainly there is a body of legal opinion in the 
United States which is oppos sed to your thought, that being the sec- 
tion of international comparative law of the American Bar Associa- 
tion; is that correct ? 

Mr. Hatcn. Opposed to my thought that it will be an impairment. 

Mr. Smitruery. That it would not be a conflict with the Constitution. 
They assert that it would not conflict with the Constitution. 
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Mr. Harcu. Of course, they overlook one thing. I see your point. 

It is because they say it binds only the Federal Government. Well. 
that gets down to this fundament: lly, doesn’t it: That the Bill of 
Rights is not a set of rights and privileges and immunities and what 
have you given to the citizens of this country by the Constitution or by 
the Government. Those rights are rights that the Government never 
had to give. Those are rights that the people, under the ninth amend- 
ment, reserve unto themselves. And, therefore, how can it be said that 
it is binding only on the Federal Government and would not infringe 
on the Constitution? It seems to me it would. 

Mr. Smrruey. I do not mean to contend with you on the point, and 
I don’t know, but I don’t think that you 

Mr. Harcn. I didn’t get your point ? 

Mr. Smiruey. I don’t know. I don’t think that you think that I 
disagree with you. What I want to present to you is that there is a 

considerable body of thought which would allow a trial without a jury 
for an offense committed in the United States for a so-called interna- 
tional crime. And if that amendment is adopted, Senate Joint Reso- 
lution 43, they would assert that it is not in conflict with the Constitu- 
tion, and they might be sustained. 

Mr. Haren. Well, they might be. 

Mr. Soiruey. Is that correct ? 

Mr. Hatcu. But how in the world they could be, I will never know. 

Senator Bricker. That is the reason I got section 2. I don’t know. 

Mr. Fincu. This is before my turn. However, I would like to make 
a statement on that. I wrote an article in the American Bar Journal. 

The CuarrMan. Suppose we call you as the next witness, Mr. Finch. 

Mr. Frincu. I do not want to make this my main testimony. I 
would just like to make a statement on this question on this particular 
point. 

I said I wrote an article in the American Bar Journal on the question 
of the international criminal court. And, of course, I do not agree at 
all with that statement which was made from the section of interna- 
tional and comparative law of the American Bar Association. 

But answering your particular question as to the effect that that 
view might have upon Senate Joint Resolution 438, this second sentence 
of the American bar proposal says: 





A treaty shall become effective as internal on the United States only through 
legislation by Congress which would be valid in the absence of the treaty. 

Now, you would have to answer your question not on the opinion 
of these members of the section of international and comparative law, 
but whether the Congress of the United States, under this amendment, 
could enact such legislation in violation of the Constitution. I say it 
couldn’t. 

Senator Bricker. I hope that is exactly right. 

Mr. Deurscnu. It is the second sentence, in other words, rather 
than the first. 

Mr. Hotman. The “which clause.” 

Mr. Frxcn. Not the which clause. 

Senator Bricker. The second section of my amendment. 

Mr. Frxcu. It is the second section of our amendment, too. 

The Cuatrman. Mr. Ober? 

Mr. Hotman. Mr. Ober will be here tomorrow. 
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Phe Cuarrman. Mr. Deutsch / 
Will you proceed, Mr. Deutsch, and give your full name and 
4 


lw . 
idress 


STATEMENT OF EBERHARD P. DEUTSCH, MEMBER OF THE NEW 

ORLEANS BAR ASSOCIATION, THE LOUISIANA BAR ASSOCIATION, 
AND THE AMERICAN BAR ASSOCIATION’S STANDING COMMITTEE 
ON PEACE AND LAW THROUGH UNITED NATIONS 


Mr. Devrscu. Mr. Chairman and members of the committee, my 

ne is Eberhard P. Deutsch, a member of the Louisiana and New 
Orleans bar and a member of the American Bar Association’s standing 
committee on peace and law through United Nations. I give that 
information despite my lack of personal charm. 

First, I apologize for not having a multiple copy of this brief state- 
ment which I have prepared on my way to Washington, and let me 
take the liberty of explaining that I have just arrived from New 
Orleans where the tragic loss of my esteemed partner, Mr. Harry F. 
Stiles, Jr., 3 days ago in the crash of an airplane in the Gulf of 
Mexico preoccupied my time and did not enable me to prepare ade- 
quately for this meeting. That death has just been confirmed. 

Then let me plunge directly into the subject of your inquiry with 
the statement that, in my humble opinion, it is impossible to overem- 
phasize the significance of present constitutionally possible abuses of 
the treatymaking power in the United States. 

The unquestionable objective of at least some of the opponents of 
constitutional limitation of that power is early elimination of State 
and local political entities except as administrative agencies of the 
Nation, and eventual elimination of the Government of the United 
States except perhaps as an administrative agency of a supranational 
or world body politic. 

We are told that unless we are willing to extend, by self-executing 
treaty, local commercial and professional privileges to nationals of 
other countries, we shall have to sacrifice valuable rights of foreign 
trade, and even the availability of American dentists to look after our 
molar ills while we are touring abroad. 

With similar suavity, albeit with greater logic, we were assured that 
section 7 of article II of the Charter of the United Nations gave us 
added protection against interference by that world organization in 
our domestic affairs. 

But today even the opponents of constitutional limitations on the 
treatymaking power can no longer sustain their confidence in under- 
standings and reservations as adequate safeguards against the de- 
structive potentialities of international conventions, in light of the 
recent assertion of the Department of State, with the express sanction 
of the then President of the United States, that “there is no longer 
any real difference between domestic and foreign affairs.” 

It is difficult to believe that objections to a constitutional bulwark 
against direct legislative participation by Poland and the Argentine 
in the local affairs of Louisiana and North Dakota and Ohio and 
Utah can be rooted in good faith. 

The genesis of advocacy of continuance of constitutional sanction 
for the doctrine of Missouri against Holland is the unavowed deter- 
mination to bring control of local government within national, and 
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then international, orbits, by fostering the confection of self-executing 
foreign conventions dealing with matters of domestic concern. 

The gilding of multipartite treaties with such idealistic immediate 
goals as the prevention of genocide and the promotion of human 
rights cannot conceal their underlying long-range objective to destroy 
local government while expanding the sphere of national power and 
setting a course toward world totalitarianism. 

The Charter of the United Nations itself has already given rise to 
a threatened destruction of local self-government by a near-successful 
attack on the alien land law of California; and the same instrument 
has recently been cited with great force as a prohibition of race segre- 
gation in the District of Columbia, in Kansas, and in other States. 

Missouri against Holland demonstrated the impotence of constitu- 
tional provisions to purge national legislation enacted under interna- 
tional convention dealing with a salutary immediate objective, of its 
ultimate impetus toward an unhealthy sociological thesis. 

The expanding danger to constitutional government from the doc- 
trine of Missouri v. Holland beyond the sphere of States’ rights 
under the 10th amendment was pointed some years ago by an attempt 
at express circumvention of the 18th amendment by treaty permitting 
the carriage on foreign vessels into ports of the United States of con- 
traband intoxicants labeled “sea stores.” 

This constitutional deviation failed to achieve judicial sanction only 
by the questionable saving grace of a holding that the litigants attack- 
ing it lacked sufficient juridical interest to sustain their assault. 

The Ist and 14th amendments are no more immune from transgres- 
sion by international government than were the 10th and 18th. 

Worthy as may be the superficial objectives of such a convention as 
that on the gathering and international transmission of news and right 
of correction (already signed for the United States) and that on 
freedom of information, they contain the festering germs of destruc- 
tion of a free press beyond the antiseptic properties of the first amend- 
ment. 

The American Bar Association sponsors provisions for amendment 
of the Constitution of the United States which provide, as revised in 
cryptic form by the members of the association’s committee on peace 
and law through United Nations, and I make one small change in the 
formal draft which has been submitted, and in which I believe my 
colleagues concur: 

A provision of a treaty which conflicts with this Constitution shall not be of 
any force or effect. A treaty shall become effective as internal law in the United 
States only through legislation which wold be valid in the absence of treaty. 

Executive agreements shall be subject to regulation by the Congress and to 
the limitations imposed on treaties by this article. 

These provisions, recently introduced as Senate Joint Resolution 43 
by Senator Watkins and becoming known as the Watkins amend- 
ment, would accomplish, succinctly, the following imperative results: 

1. All doubt as to the authority of the Congress over the making of 
executive agreements and to the supremacy of treaties and executive 
agreements over constitutional provisions would be allayed for all 
time. 

2. Treaties and executive agreements would no longer be self-execut- 
ing as internal law, but would achieve viable force within the United 
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States only by legislation, national or local, just as in practically all 
other countries. 

3. The dangerous doctrine of Missouri v. Holland, under which the 

nstitutional scope of Federal power in matters of domestic concern 

iy be expanded indefinitely by the confection of treaties and execu- 
ve agreements, will be abrogated. 
{ny compromise with these broad objectives would be unworthy 

f the militant ideals of the traditionally aggressive American spirit. 
Our cherished freedoms are under attack. They can be defended, 
ind even raised to new heights in world history, by the erection of 
such a constitutional bulwark as the American Bar Association recom- 
mends. They may be lost by failure candidly to meet the issue. 

And I quote: 

For the saddest epitaph which can be carved in memory of a vanished liberty 
is that it was lost because its possessors failed to stretch forth a saving hand 
while yet there was time. 

The Cuarrman. Senator Bricker, do you have any quest ions? 

Senator Bricker. I have one question. Take Missouri v. Holland, 
which, as a duck shooter, I think has had a very good effect and has 
been in the national interest. If your amendment were adopted, the 
“which clause,” I think it is generally conceded that the Federal Gov- 
ernment had no jurisdiction under it. At least that was the inter- 
pretation of the courts anyway prior to the time of the treaty. How 
would that be handled ? 

Mr. Deutscu. It would have to be handled by State law or by some 
sort of agreement between the State and nation such as we have in 
some of our other methods of handling situations of that sort, like 
our social security program, for instance. 

Senator Bricker. It would have to either be handled individually 
by the States or by an agreement between the Federal (‘overnment and 
the States. 

Mr. Deurscu. Yes. 

Senator Bricker. Or else there could not be any effective enforce- 
ment, 

Mr. Deurscu. I think we have effective State enforcement of these 
matters. 

Senator Bricker. Or you would have to have the Congress with the 
nterpreting support of the courts further stretching the commerce 
clause. 

Mr. Deutscu. Exactly, the commerce or perhaps other clauses. 

Senator Bricker. I think it would be doing a distortion of it rather 
than—— 

Mr. Deurscu. The truth of the matter is that the two decisions which 
have upheld that, and which in my humble opinion were right, were 
district court decisions. Mr. Justice Holmes did give them sort of a 
left-handed sanction when he said, “We assume for our purposes that 
those decisions were correct.” But it was not a direct affirmance in any 
sense of the word. It is quite possible that the Supreme Court, as now 
or hereafter constituted, may hold that that is a matter perfectly well 
within the Federal domain, and there are many, if I am not mistaken, 
who feel they would. 
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Senator Bricker. I mentioned one or two other fields this morning 
in which there would be great difficulty if it were left to the States 
themselves. There is the matter of recognition of automobile licenses 
and the question of ownership of land has been discussed here already, 
I think very ably. What have you to suggest on that ? 

Senator SmirH. May I ask you right there, couldn’t that be done by 
way of interstate compacts ¢ , 

Mr. Deutscn. That is what we were mentioning. 

Senator Bricker. There is no question about that. 

Mr. Dreurscu. We mentioned compacts between the States or between 
the States and the Federal Government. 

Senator Bricker. That could be done individually by the States 
through compact or through agreement with the Federal Govern. 
ment or through the Federal Government if the courts would stretch 
the commerce clause sufficiently. 

Mr. Deurscu. Or some other clause. 

Senator Bricker. Yes. 

Mr. Deurscn. I think maybe “stretch” is a bad word. I would say 
“give them adequately wide scope.” 

Senator Bricker. That is what they have been doing. 

Mr. Devutscn. One of our former Congressmen from Louisiana, 
James O’Connor, made the statement that he was a great believer 
in the elasticity of statutory construction. 

Senator Bricker. That is what we are trying to get at, of course. 

Mr. Deutscn. Exactly. 

And as for your further questions, I am in complete accord with 
what has already been said. I see no insurmountable obstacle in the 
jand questions, in the practicing of the profession, in the carrying on 
of trade, and I see no reason why that cannot be done through the 
States, or if any such great problem is ever met which cannot be solved 
in that way, ultimately we can have a constitutional amendment to 
deal with it just as we have had 22 so far. We had to enact one to 
limit the President’s term after 160 years, and we can have others 
as occasions may arise in that regard. 

Senator Bricker. It is that field in which I was vitally interested 
here, that we do not preclude proper Federal action. 

Mr. Deutscu. That is right. 

The CuairMAN. Senator Smith, have you a question ? 

Senator Smiru. It was answered. I have no other question. 

The CuarrMan. Senator Watkins? 

Senator Warns. I have no questions. 

The CuHarrmMan. How about the staff ? 

Mr. Devurscu. May I hold it just a moment to complete the tail end 
portion of my presentation ? 

The CHarrMan. Yes. 

Mr. Devurscu. In the September 1952 issue of the American Bar 
Association Journal appears an article entitled “The Need for a Treaty 
Amendment—a Reply,” which was published over my name, but 
which, as a practical matter, states the position of the American Bar 
Association on this matter, and I would ask leave to put that into the 
record along with my statement. 

The CuatrMan. The record will so show. 
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hing (The article referred to is as follows :) 
tates 
“ses Tue NEED FOR A TREATY AMENDMENT: A RESTATEMENT AND A REPLY 
‘acy 

' (By Eberhard P. Deutsch, of the Louisiana Bar (New Orleans) ) 
l@ DY 


Henry St. George Tucker, a distinguished legal scholar, for some years an 
tanding member of Congress from Virginia, and a former president of the 
4merican Bar Association,! in his great book, Limitations on the Treaty-Making 
Power, published in 1915, characterized the treaty clause of the Constitution 
ens irticle VI) as a “Trojan Horse,” ready to unload its hidden soldiery into our 
. dst, destroying State laws and constitutions, and leaving behind the wreck- 

ve of the dream of the Founding Fathers which envisioned maintenance of the 


ates established constitutional balance between State and Federal power, and preser- 
er ation of the Bill of Rights intact. 
ete} Why do we need a constitutional amendment to regulate the treaty-power? 


Why does the treaty-making power under the constitutional provisions which 
have not been changed since 1789, now give rise to such a powerful movement 
amend those provisions? There are three reasons: 

(1) In what is otherwise a government of limited and delegated powers under 

ie Constitution, no express limitation exists on the treaty-power, and the 
istence of any implied limitation is shrouded in doubt. 

(2) A basic change of viewpoint is being carried into effect with respect 
to the functions and purpose of treaties. A veritable avalanche of new treaties 
ana s being sponsored by the United Nations and its affiliated organizations in the 
ee social, economic, cultural, and civil and political fields. It is reliably reported 
evel that they have 200 treaties “in the works.” 

(3) Persistent efforts have been made during the past two decades to find 
idditional constitutional basis for expansion of the powers of the Federal Gov- 
ernment, and the treaty-power has been seized upon as a conveniently avail- 
: able vehicle for such expansion, 
vith While acts of Congress are valid only when made “in pursuance of” the 
the Constitution, treaties are the supreme law of the land if they are made “under 
yon the authority of the United States.” Under a treaty, Congress, by virtue: of 
the irticle I, section 8, can pass all laws necessary and proper to give effect to 

and implement treaties, even though, in the absence of such treaty, Congress 
ved would not have power under the Constitution to pass such legislation; neither 
tto | reservation nor understanding can this power of Congress be controlled 
eto | if Congress chooses to exercise it.? 
ers The authority of Congress under the treaty clause was expounded in the leading 
; case of Missouri v. Holland (252 U. 8S. 416 (1920)), in which it was held that 
: Congress has power under a treaty to enact legislation which would be uncon- 
sted stitutional in the absence of a treaty. Professor Lauterpacht, of Cambridge 
University, England, a recognized contemporary authority on international law, 
has characterized the decision in Missouri v. Holland as a construction “‘dan- 
gerously approaching that of a constitutional amendment.”* The trend toward 
in unlimited treaty power was further developed in United States vy. Curtiss- 
Wright Corporation (299 U. S. 304, 316-19 (1936) ), in which the Court in broad 
dicta quite erroneously regarded the treaty power not as a delegated power but 
is a power inherent in sovereignty.‘ 


. Say 


. 11904—5 ; see 75 A. B. A. Rep. 553 (1950) ; see also Who Was Who, volume 1, page 1256 
end Che ‘Trojan horse” characterization occurs on page 339 of his book, 

*This statement represents the agreed views of the American Bar Association's com- 
mittee on peace and law through United Nations, and of that association's section of 
international and comparative law in a joint report. See Report of Committee on Peace 
and Law, September 1, 1951, page 36. 

Bar An International Bill of Rights of Man, p. 179. 


aty *It is believed (and the decisions based on the law of nations cited by the court confirm 
a. that belief) that the Curtiss-Wright decision confuses the position of the United States 
but as viewed under interntaional law by foreign nations with the position of the United States 

in international relations as a matter of domestic constitutional law. Under the Constitu- 
Bar tion the treaty power is expressly delegated to the United States (art. II, sec. 2) and 
the expressly prohibited to the States (art. I, sec. 10). Other cases accurately refer to the 


eaty power as having been “delegated expressly.”” See Missouri v. Holland (252 U. 8. 
116, 432) and cases cited in Report of Committee on Peace and Law, February 1, 1952 
(third printing, May 1, 1952), page 8. M{he report referred to analyzes and criticizes the 
Curtiss-Wright case. A similar criticism of that case is found in Mr. Justice Jackson's 
concurring opinion in the Steel Seizure cases, decided June 2, 1952, footnote 2, in which 
he says, “Much of the Court's opinion is dictum,”’ and points out that the case involved 
olely power expressly delegated to the President in an act of Congress. 
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While some argument has been made that such dicta as contained in The 
Cherokee Tobacco (11 Wall. 616, 620-1 (1870)) and Geofroy v. Riggs (133 
U. S. 258, 267 (1880) )—the treaty power does not “authorize what the Consti- 
tution forbids”—should abate all fears on this subject,’ the fact remains that 
Missouri vy. Holland, supra, and United States v. Curtiss-Wright Corporation, 
supra, go in the opposite direction toward an unlimited treaty power. 

In Missouri v. Holland, supra, it was recognized that the Constitution did 
forbid congressional control over migratory birds in the sense that the power 
was not delegate’, and was, therefore, reserved to the States under the tenth 
amendment. It had been so held in cases cited in the Court’s opinion. The 
Curtiss-Wright case, supra, dealt only with an express congressional delegation 
of power to the President authorizing him in certain circumstances to forbid the 
sale of arms to foreign countries, and did not involve the treatymaking power; 
nevertheless broad dicta were made with reference to it, which viewed from the 
standpoint of international law through the eyes of a foreign nation may be 
acceptable, but not as domestic constitutional law, under which the treatymaking 


power is a delegated power.* 


QUESTION SHOULD BE SETTLED ONCE AND FOR ALL TIME 


In any event, since the last dozen years have seen hundreds of earlier decisions 
overruled and disregarded, it seems appropriate not to rest content on the dicta 
of early cases, but to settle by unequivocal language once and for all time that 
treatymaking power cannot be used for purposes in conflict with the Constitu- 
tion. 

Richard Henry Lee, of Virginia, and Patrick Henry, of Virginia, both strongly 
objected to the treaty clause at the time the adoption of the Constitution was 
under debate.’ It is clear from the sharp debates over the lodgment of the 
treaty power, and the effect of its exercise, that the founding fathers definitely 
visualized the possible need for amendment.® Jefferson, who, by reason of his 
ambassadorship to France, was not a member of the Constitutional Convention, 
did concern himself greatly with ratification and with the first 10 amendments, 
and in his Manual of Parliamentary Practice had this to say: 

“By the general power to make treaties, the Constitution must have intended 
to comprehend only those objects which are usually regulated by treaties, and 
cannot be otherwise regulated. 

“It must have meant to except out all those rights reserved to the States; for 
surely the President and the Senate cannot do by treaty what the whole Govern- 
ment is interdicted from doing in any way.” [Italics supplied.] 

The addition of the Bill of Rights to the original Constitution was thought 
to have counteracted the dangerous loophole in the treaty supremacy clause of 
article VI and to control its interpretation. It is certainly plain from the whole 
history of the Constitution and of the first 10 amendments that it was never in- 
tended, or even remotely contemplated, that the established constitutional balance 
between State and Federal power could be substantially upset by the exercise of 
the treaty power. 

At the time the Constitution was adopted and until recently, treaties entered 
into by the United States were compacts in the primary sense of duties and obli- 
gations imposed on the contracting States, and not on individual citizens. 

Alexander Hamilton stated that treaties “are contracts with foreign nations 
which have the force of law, but derive it from the obligations of good faith. 
They are not rules prescribed by the sovereign to the subject, but agreements 
hetween sovereign and sovereign.” ® 

Today, however, treaties are being proposed, and at least one has been sub- 
mitted to the Senate for ratification, which impose civil and criminal liability 
for acts of citizens of the United States, or which affect rights of and impose 


5 See State Department Bulletin, December 31, 1951, p. 1062. In United States v. New 
Orleans, 10 Pet. 662, 763 (1836), the Court said: “The Government of the United States, 
as was well observed in the argument, is one of limited powers’ .It can exercise authority 
over no subjects, except those which have been delegated to it. Congress cannot, by lezis- 
lation, enlarge the Federal jurisdiction. nor can it be enlarged under the treatymaking 
pow er.”’ The reasoning of this case conflicts with Missouri v. Holland. See 37 A. B. A. J. 
856, footnote 131. 

® See feotnote 4. 

7™See Eberhard P. Deutsch, the Treaty-Making Clause: A Decision for the American 
People, 37 A. B. A. J. 662 (1951). 8 Elliot’s Debates (2d ed.) 503. 

82 Farrand, Records of the Federal Convention (rev. ed. 1937), p. 870 ; see also 3 Farrand 
136. 286-287 ; 1 Farrand 164, 245 ; 2 Farrand 297. 

® The Federalist, No. 70. 
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duties and obligations on, citizens of the United States, in areas heretofore within 
the reserved powers of the States.” 

The late Chief Justice Charles Evans Hughes, former Secretary of State and 
former Judge of the Permanent Court of International Justice at The Hague, 
speaking as President of the American Society of International Law, Said to 
that body on April 26, 1929: 

If we take the Constitution to mean what it says, it gives in terms to the 
United States the power to make treaties. It is a power that has no explicit 

tation attached to it, and so far there has been no disposition to find in 
thing relating to the external concerns of the Nation a limitation to be 
ied. 
“Now there is, however, a new line of activity which has not been very notice- 
able in this country, but which may be in the future, and this may give rise 

new questions as to the extent of the treatymaking power. I have been 
careful in what I have said to refer to the external concerns of the Nation. 
! should not care to voice any opinion as to an implied limitation on the treaty- 
making power. The Supreme Court has expressed a doubt whether there could 
be any such. That is, the doubt has been expressed in one of its opinions. But 
if there is a limitation to be implied, I should say it might be found in the 
nature of the treatymaking power. 

“What is the power to make a treaty? What is the object of the power? The 
normal scope of the power can be found in the appropriate object of the power. 
The power is to deal with foreign nations with regard to matters of international 

wern, It is not a power intended to be exercised, it may be assumed, with 
respect to matters that have no relation to international concerns. * * * 

“But if we attempted to use the treatymaking power to deal with matters 
which did not pertain to our external relations but to control matters which nor- 

illy and appropriately were within the local jurisdictions of the States, then 
I say there might be ground for implying a limitation upon the treatymaking 
power that it is intended for the purpose of having treaties made relating to 
foreign affairs and not to make laws for the people of the United States in their 
nternal concerns through the exercise of the asserted treatymaking power” 

Italics supplied. ] 

But the present State Department takes a position contrary to the implied 
limitation suggested by the late Chief Justice. In a statement released by the 
State Department in September 1950, with foreword by President Truman, it is 
said in the opening sentence: 

“There is no longer any real distinction between ‘domestic’ and ‘foreign’ 
affairs.” * 

Moreover, notwithstanding the provision in chapter I, article 2, paragraph 7, 
of the United Nations Charter that “nothing contained in the present Charter 
shall authorize the United Nations to intervene in matters which are essentially 
within the domestic jurisdiction of any state,” the broad claim is made by pro- 
ponents of the use of treaties to enact world law binding within the United 
States that— 

“Onee a matter has become, in one way or another, the subject of regulation by 
the United Nations, be it by resolution of the General Assembly, or by convention 
between member states at the instance of the United Nations, that subject ceases 
to be a matter being ‘essentially within the domestic jurisdiction of the member 
states.” As a matter of fact, such a position represents the official view of the 
United Nations, as well as of the member states that have voted in favor of the 
Universal Declaration of Human Rights.” * 






1 Florence FE. Allen, the Treaty As an Instrument of Legislation (Macmillan Co., New 
York, 1952), pp. 10 and 11. Judge Allen is a United States circuit judge for the sixth 
circuit. 

’ Proceedings of the American Society of International Law, 1929, pp. 194-196. 

“ Opening sentence of State Department Publication 3972, Foreign Policy Series 26, 
with foreword by President Truman. 

4 Moses Moskowitz, Is the U. N.’s Bill of Human Rights Dangerous?, 35 A. B. A. J. 283, 
285 (1949). Compare also the statement of John P. Humphrey, formerly Director of the 
Division of Human Rights of the United Nations: “What the United Nations is trying to 
do is revolutionary in character. Muman rights are largely a matter of relationships 
between the state and individual, and therefore a metter which has been traditionally 
regarded as being within the domestic jurisdiction of the states. What is now being pro- 
posed is, in effect, the creation of some kind of supranational supervision of this relation- 
ship between the state and its citizens.”’” (Annals of American Academy of Political and 
Social Science, January 1949.) And Mr. Moskowitz in the article just referred to, says 
that “the idea of a supranational supervision of the relationship of a state to its own 
citizens * * * is the real crux of the matter, revolutionary as it may appear. * * *” 
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The growing tendency to undertake to create a basis for enlarging Federal] 
power by congressional enactments under the treaty clause, not otherwise Within 
the constitutional grant of legislative power in the absence of a treaty, is illus- 
trated by the Report of the President’s Committee on Civil Rights: 

“The Human Rights Commission of the United Nations is working on a detailed 
international bill of rights designed to give more specific meaning to the general 
purpose announced in article 55 of the Charter. If this document is accepted 
by the United States as a member state, an even stronger base for congressional 
action under the treaty power may be established.” “ 

Indeed, it is asserted (Report of Section of International and Comparative 
Law to the House of Delegates of the American Bar Association, Mid-Year 
Meeting, February 25-26, 1952) that “so far as the requirement of indictment by 
grand jury and trial by jury are concerned, these apply only to trials in the 
Federal courts, and can have no application to an international court set up by 
a group of nations in the exercise of their treatymaking powers. ... There is 
no reason Why such courts may not be created in the*exercise of the treaty- 
making power.” 

In other words, it is claimed that the United States Government can provide 
under the treatymaking power for the trial abroad of an American citizen, for 
offenses committed here, by methods and in places (see sixth amendment) which 
the Constitution forbids, and without the safeguards which the Constitution 
commands. 

DISSENT IN STEEL CASE SHOWS THE DANGER 


In the Steel Seizure cases,” Chief Justice Vinson, dissenting, with the support 
of two other judges, made the pronouncement that the United Nations Charter 
and the North Atlantic Treaty, being treaties, whose purpose is the suppression 
of aggression, give the President the power to seize private property, though he 
lacks statutory authority, and though the majority of the Court holds he has 
no such power under the Constitution, and that he is denied the power under the 
fifth amendment to take property without due process of law and without just 
compensation. If two additional judges had accepted the view of the Chief 
Justice, the treaty known as United Nations Charter and the North Atlantic 
Treaty, made by the President and consented to by the Senate, would have 
effected a fundamental change in the American form of government without the 
Congress, as such, or the States or the people (to whom all powers not delegated 
are reserved under the 10th amendment) having anything to say about the 
matter. 

The laws of the several States require lawyers to be first and foremost citizens 
of the United States and to swear allegiance to the Constitution of the United 
States. The treaty with Israel recently transmitted to the Senate by the Presi- 
dent and the State Department provides that nationals of either country shall 
not be barred from practicing professions in the other country by reason of their 
being aliens, if they comply with other requirements, such as residence and com- 
petence. Under the most-favored-nation clause included in many treaties to 
which the United States is a party, the foregoing provision, if it goes into effect, 
would automatically be applicable to the nationals of a very large number of 
countries. In a number of States teachers in primary and secondary schools 
are required to be citizens of the United States. Many bar associations have 
protested this clause in the Israel treaty to the Senate Foreign Relations Com- 
mittee as unsound and dangerous, and as an improper invasion of the rights 
reserved to the States. 

As an actual recent instance of a treaty changing domestic law, we have the 
Warsaw Convention relating to international air transportation, approved by the 
United States Senate some years ago. It now appears that this treaty deprives 
American citizens of their right to complete trial by jury, because it is the es- 
sence of a constitutional jury trial in this country in a civil case that the jury 
shall determine the amount of damage that is fair and reasonable. The Warsaw 
Convention contains a provision limiting the damage liability of international 
air carriers for personal injury or death of passengers in aircraft disasters to 
the sum of 125,000 gold French francs, or the equivalent, in United States cur 
rency, of approximately $8,300, a hopelessly inadequate sum. The limitation of 





™ Report of President’s Committee on Civil Rights, paragraph 10. 
% See Report of Committee on Peace and Law, September 1, 1951, p. 30. 
% Youngstown Sheet & Tube Co. v. Sawyer, June 2, 1952, 72 S. Ct. 863, 929. 
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deral vy clause of the Warsaw Convention, be been held to be 
ithin reme law of the land and to override St: ies 

illus her example of the impact of treaties on the ju ‘inl mind oceurred on 

952, in Idaho, where Judge Preston Thatcher of the sixth circuit, at 

ailed t. decided that the United Nations Charter was supreme over State 

ne il ‘ int ff’s attor ey in that case undertook to isk the wife o the 

ed in a suit to quiet title whether her husband was a citizen of the 

ional States at the time of marriage, for the purpose of showing that if the 

i was not, he could not own land under Idaho’s alien land law Judge 

ative led that the U ed Nations Charter “prohibits discrimination by 
Year * race” and supersedes the alien land law of the State of Idaho 

at by t » that the Supreme Court of California, refusing to follow the interme 

te court of t State, has recently held that articles 55 and 56 o 

i Nations Charter are not self-executing, and therefore those treaty 

s do not ipso facto invalidate the alien land law of the State of Cali 

nacted by the people in 1920; “ but the majority of that court found that 

<i] Nations Charter represents “a moral commitment of the foremost 

vide nee”: and it seems fairly clear that (just as in Perez v. Lippold (195 

for 17) a 4 to 8 decision invalidating California’s law prohibiting mixed mar 

hich lecided by the same court with the identical division of judges in 1948) 

ition ijority opinion of the Supreme Court of California, in holding the Cali- 


lien land law invalid under what it conceived to be a more modern con- 
f the equal protection clause of the Federal Constitution, was influenced by 
the “moral commitments” of the Charter.” Hence, while the Supreme Court of 


port ( fornia holds that the United Nations Charter is not a self-executing treaty 
iter cles 55 and 56, the Charter produces the same effect on the judicial mind, 
sion th the result that the majority of the judges adopt a new construction of the 
h he protection clause of the fourteenth amendment, disregarding earlier State 
has United States Supreme Court decisions on the identical statute to the 
the trary 
just It is the foregoing evolution in the purpose and scope of treaties and their 
hief dy established impact on judicial thinking, and the veritable barrage of 
ni ew treaties sponsored by the United Nations and its affiliated organizations 
lave h have given rise to the widespread demand for a constitutional amendment 
the ake it impossible hereafter for any Federal or State court to hold that a 
ited n nation can participate in legislating for the people of the United States 
the er the treatymaking clauses of the Constitution.” ° 
zens HOUSE OF DELEGATES ENDORSES AMENDMEN' 
ited 
“esi It being the opinion of the American Bar Association that such a constitutional 
hall dment is necessary, the house of delegates of the association, on February 26 
heir recommended to the Congress of the United States for consideration the 
on f wing constitutional amendment limiting the treatymaking power: 
: to \ provision of a treaty which conflicts with any provision of this Constitution 
ect, ot be of any force or effect. A treaty shall become effective as internal 
r of n the United States only through legislation by Congress which it could enact 
pols its delegated powers in the absence of such treaty.” ™ 
ave This action was taken on recommendation of the American Bar Association’s 
om- 1ittee on peace and law through United Nations, which had the subject under 
‘hts : or several years.” This recommendation was opposed by the council of 
the : Garcia Vv. Pan American Airways (55 N. Y. S. 2d 317 (1945)), affirmed, 295 N. Y. 85 
the j ‘. E. 2d 257; Lee Vv Pan imerican dirways (89 N. Y. S. 2d S88, 300 N. Y. 761, 89 N. E 
8 (1949) ), certiorari denied 339 U. 8S. 920 








ves Power County Press, American Falls, Idaho, June 19, 1952, p. 4; reprinted in Con 
eS nal Record, June 24, 1952, p. A4169 
ary Fujii v. California, Supreme Court of California, April 17, 1952, 38 Adv. Cal. Rep 
. See review of this case in 38 A. B. A. J. 559, July 1952 It is not the purpose } 
j ress any opinion whether mixed marriages or alien land ownership are good or b 
i i imply to express the belief that it is the right of the sover people California 
te } ke their own laws on such domestic matters without the aid or interference of 
governments, 
‘ur Ibid 
| of 8 A. B. A. J., 559, July 1952. 
t is reliably reported that the United Nations and its affiliated organizations have 
0 treaties “in the works,” in the social, economic ind political field 


rge A. Finch, The Treaty-Clause Amendment; The Case for the Association 38 
J. 467, 470, Tune 1952 
Proceedings of House of Delegates (38 A. B. A. J. 435, May 1952) 
See Reports of Committee on Peace and Law, dated February 1, 1952 (3d printing 
A 1, 1952); September 1, 1951 (2d printing, October 1, 1951); September 1, 1950; 
ptember 1, 1948 
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the association’s section of international and comparative law, whose view 
such an amendment was unnecessary was overwhelmingly voted down bh 
house of delegates, which is the official and final voice of the American RB 
Association. 

The published studies made by the committee on peace and law over the past 
several years, and a series of reeent articles “ on the treaty power, have rais 
intense interest in many quarters in a constitutional amendment. The editor 
a leading newspaper received the 1951 Pulitzer prize for a series of editor 
on government by treaty; ” he concluded with a plea for an amendment to thy 
Constitution to prevent the setting aside of domestic law through the exercise of 
the treatymaking power. Three State legislatures in 1951 and 1952 recommended 
to Congress adoption of such a constitutional amendment.” In 1951 Members of 
Congress introduced at least four proposals to amend the Constitution in . 
respect.” Ina book published in 1952 a distinguished United States circuit judy 
has urged a constitutional amendment with respect to the treaty power 

On February 7, 1952, just prior to announcement and approval of the Americar 
far Association text on February 26, Senator John W. Bricker of Ohio, wit) 
cosponsorship of 56 Senators from both political parties (a group since enlarge 
introduced Senate Joint Reesolution 130, proposing a constitutional amendment 
regulatiing both the treaty power and the power of the President to make ex 
ecutive agreements. At the time of its introduction the Ohio Senator gave pr 
mary credit to the American Bar Association for its work in this field.” Senate 
Joint Resolution 130 was proposed by Senator Bricker as a draft for study an 
consideration in order to bring these important constitutional issues to a head 
The identical amendment was introduced in the House of Representatives or 
February 11, 1952, by Congressman Smith of Wisconsin as House Joint Resolutio: 
376 

At a hearing on what is now popularly known as the Bricker Amendment, |x 
fore a subcommittee ~ of the Judiciary Committee of the United States Senat: 
held in May and June, 1952, the issue of making an amendment to the Constitu 
tution covering the power to make treaties and executive agreements was ful 
discussed, and opposing views were developed at length.” 

As a result of these hearings and other studies,“ and of published art 
cles” which have recently appeared, the pros and cons of these questions 
paramount public importance have emerged quite clearly. 


REPORT OF COMMITTEE LISTS PURPOSES OF AMENDMENT 


The committee on peace and law of the American Par Association, in its 
port “ recommending to the house of delegates the adoption of the constitutio! 





* Tolman, Treaty Law Making: A Blank Check for Writing a New Constitution (5 
A. B. A. J. T07 (1950) ; Ober, The Treaty-Making and Amending Powers: Do They Protect 
Our Fundamental Rights? (36 A. B. A. J. 715 (1950)); Deutsch, The Treaty-Making 
Clause: A Decision for the American People (37 A. B. A. J. 659 (1951)) : Fleming. Dang: 
to America: The Draft Covenant on Human Rights (37 A. B. A. J. 739. 816 (1951)) 

77 William Fitzpatrick, in New Orleans States. December 11-18, 1950. The Pulitzer 
prize award was made in May 1951; see New York Times, May 8, 1951. 

*8 State legislatures were those of Colorado (97 Cong. Rec. 353); California (97 Cong 
Rec, 6186) : Georgia (93 Cong. Rec. 1076) 

2 See Rep rt of Committee on Peace and Law, September 1, 1951 (October 1, 1951, print 
ing), pp. 61-62 

3° See footnote 10 

1 For text of S. J. Res. 130, See Congressional Record, February 7, 1952, p. 921. Ses 
statements of Senator Bricker and various Senators, Congressional Record, February 7 
1952, pp. 920-928. Among other things Senator Bricker said: “Before explaining th: 
joint resolution, section by section, I should like to pay tribute to the magnificant work 
of the American Bar Association and its committee on peace and law through United 
Nations in alerting the American people to the dangers inherent in the treaty-making 
power. TI desire to pay a special tribute to the association's distinguished past president 
Mr. Frank BE. Holman, of Seattle, Wash., for his pioneer work in this field. I hope that 
the American Bar Association's careful study of this subject over the past 4 years will 
result shortly in a proposal to amend the Constitution designed to accomplish the sam 
objective as the resolution just introduced.” 

* Senators Patrick A. McCarran, Nevada: Herbert R. O’'Conor, Maryland: Willis Smit! 
North Carolina: Homer Fereuson. Michigan: Robert C, Tlendrickson, New Jersey 

“The proceedings of these hearings are understood to be in process of being printed 
No. committee report is expected until the next session of Congress 

™ Report of the Association of the Bar of the City of New York on 8S. J. Res. 120, May 
1952 

Arthur EF. Sutherland, Jr. Restricting the Treaty Power. 65 Harv. L. Rev. 1305 (June 
1952): George A. Finch, The Treatv Clavse Amen@ment: The Case for the Associatior 
S8A. B. A. J. 467, June 1952: Zachariah Chafee, Jr.. Stop Being Terrified of Treaties 
Stop Being Scared of the Constitution, beginning at p. 731 of this issne 

* Report of committee on peace and law, February 1, 1952 (third printing, May 
1952) 
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N ndment regulating the treaty-power (as noted above, the house of delegates 
ted the recommendation) stated that, without affecting the present method 
¢ presidential negotiation and Senate ratification of treaties, the following pur 
are intended to be achieved by the proposal : 
s It is intended to remove any possible doubt that a treaty must be consistent 
ri the Constitution and not in conflict with it. 
The proposed amendment ‘will prevent a treaty from becoming internal 
in the United States by force of its self-executing terms. It will make 
reaties non-self-executing so far as domestic law is concerned until Congress 
thus bringing the position of the United States into harmony with that of 


end creat majority of nations. 
‘ I The text of the proposed amendment makes it clear that in legislating in 
ect to treaties, Congress shall have no power which it does not have under 


g he Constitution, apart from its power to carry treaties into effect under the 

cessary and proper clause” of the Constitution.“ In other words, under the 

ot posed amendment, Congress, in implementing a treaty, will have to legislate 

ccordance With its existing delegated powers, without enlargement of those 
ut ers from the treaty itself. 


linet [he proposal will make it certain that the limitations on Congress, as such, 
ac Ox he first amendment that “Congress shall make no law” cannot be escaped by 
e pr se of the treatymaking power under the claim that the President and Senate 
ena e a separate agency for treatymaking and are not subject to constitutional 
y al \itations on Congress.” 

IM The case for the amendment proposed by the American Bar Association has 
es heretofore been strongly developed,” but scattered objections continue to persist 
ut Sincere critics of any limitation on the present treaty power make a number 

f earnest claims, 

it, Tne It is asserted that the first sentence of the proposed amendment is “unob 
‘na ectionable in itself, but unnecessary.” As pointed out above, there is at the 
stit resent time surrounding this subject a very large doubt, the removal of which 


persons can and should approve. 
AMENDMENT WOULD CONTRIBUTE MUCH TO CLARITY 


It is asserted that the most far-reaching part of the proposal provides that 

treaty shall become effective as internal law in the United States only through 

gislation by Congress.”’ It is said that wiping out our existing constitutiona! 

principle by which most American treaties are self-executing, would be bad.” 

rhe fact is that making all treaties non-self-executing in in the domestic area 

ntil Congres acts, will contribute much to clarity, will let the several States of 

the United States know promptly where they stand (which is not now possible 

n (3¢ until after years of litigation), will put us on a parity with other nations insofar 

t s the internal effect of a treaty is concerned, and will put the world on notice 
of the limitations on our treaty-making power.* 

In the leading countries of the world, treaties are not enforceable in the courts 
lit s domestic law in the absence of implementing legislation. No good reason 
s shown why the United States should be in a disadvantageous position in that 
egard. 


la g 


any 


7 Art. 1, sec. 10, clause 18; see Missouri v. Holland (252 U. 8. 416, 432) 

See report of committee on peace and law, September 1, 1950, pp. 40—41 While there 
ir have been cases which assume that the first amendment applies, for example, to judic’al 
. itempt proceedings (Toledo Newspaper Co. vy. U. 8. (247 U. 8. 402, 419-420)) and to the 

work executive department (Joint Anti-Fascist Refugee Committee y. Clark (177 F. 2d 79. 87)). 
Tnite j still, the broad claims made for the treaty power leave the question in doubt In Zorach 
aking i Clauson, decided April 28, 1952, 72 8. Ct. 679, Mr. Justice Douglas, speaking for the 
ident ajority of the Court, said: “* * * It [the first amendment] studiously defines the 
has inner, the specific ways. * * *" Moreover, Missouri v. Holland shows that. contrary 
“— ) Jefferson’s opinion (see main text following footnote &), the President and Senate 

sa icting as the treatymaking agency, can do things that Congress cannot do 

See Finch, supra, footnote 23; report of the committee on peace and law, February 1 
‘mit 952 (May 1, 1952, printing). s 
* Zechariah Chafee, Jr., Harvard Law School Record, February 21, 1952 
int " Ibid. Whether or not and to what extent a treaty is self-executing is today a matter 
judicial guess. See Chief Justice Marshall's decisions in Foster v. Neilson (2 Pet. 2523) 

M S. v. Percheman (7 Pet. 51), relating to the same treaty. Today leading experts dis 

gree whether arts. 55 and 56 of the United Nation’s Charter are or are not self 

(J executing. See 37 A. B. A. J. 741 (1951). See also the conflicting views in the several 
atiot Fujii decisions (footnote 19) and the recent Idaho decision (footnote 18). 
ities “ Hackworth’s Digest 37; 5 id. 154, et seq. The proposal will avoid the. presently 

omalous situation where treaties may be binding as domestic law in the United States 

a nd enforceable in our courts, although not in the courts of the other contracting nation 

il it enacts the necessary and enabling legislation. This defect in our treaty law has 
en pointed out by Judge Manley O. Hudson in 28 American Journal of International 
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It is believed that the State Department, as well as the Senate, will be gre: 
led in the avoidance of inadvertences or doubtful provisions and in obviat 








he f trying to solve in advance difficult questions of the self-execut 
treaty clauses, or the difficulty of obtaining satisfactory Fede: 
State clauses in treaties, if the proposed provision is adopted making all treaties 
I ¢ until Congress acts by separate implementing legislation 
Phe umen hat our situation is different because ours is a Federal state 
vl The Judicial Committee of the Privy Council in 1937 disposed of 
this ‘ on in Canada v. Ontario” by holding that when a treaty deals with 
pire cial classes of subjects, they must be dealt with by the totality of powers 
Don n, and Provincial Legislatures together; in other words, by cooperat 
between the Dominion and the several provinces. While two or three Canadian 
a yers Dave ex} resed regret over the effort ne cessary to procure such coop 
tion, tl is not a sound argument in support of having the Central Governme 
override State laws in areas reserved to the Canadian Provinces, or in 
United States re rved to the several States. 
It is also earnestly claimed by critics of the American Bar Association's 
pro} { { » Senate of the United States is a sufficient guardian of Ameri 
rights without any constitutional amendment. This, for instance, is the pos 


tion of the Association of the Bar of the City of New York,“ which, in deeming 
n amendment unnecessary, stands alone among the numerous bar associations 
that so far have considered the matter. These New York lawyers approve the 
principle that a treaty should not amend or abridge the Constitution of the 
United States, but they are unwilling to incorporate this safeguard into a con 
stitutional amendment. They approve the idea that a treaty should not generally 
make domestic law for the people of the United States; and if a treaty does so, 
tl Ss may pass an act nullifying or superseding such a treaty; 





hat then Cong f 

jut they are unwilling to give the American people the safeguard, in the first 
instance, of having a provision in the Constitution that will protect American 
rights against such treaties, and make it unnecessary to engage in the dangerous 
practice of repudiating them. In other words, the report of the Association of 
the Bar of the City of New York advocates that the American people make the 
oft-repeated mistake of waiting until the horse is stolen before taking any steps 
“to lock the barn.” One might as well say that we must first let an evil happen 
before we correct it, or that we should first have war before we prepare for it. 
Che founding fathers who insisted on the Bill of Rights as a condition of ratifying 
the Constitution were preventing not those things that had happened, but those 
that might happen under the new Constitution. Who is so bold as to say that 
their foresight was an unwise restraint on government? 

The fact that some 60 Senators themselves proposed consideration of a con- 
stitutional amendment affecting the Senate’s powers in the treaty field, goes far 
toward meeting the argument that the Senate is a completely satisfacory control. 

By way of example, on January 29, 1952, the Senate advised and consented to 
the protocol for the admission of Greece and Turkey to the North Atlantic Treaty 
with only six Senators on the floor. True, the protocol was later recalled and 
discussed at length on February 6 and favorable action again taken on February 
7 with a quorum present, but the episode considerably weakens the contention 
made.” 

Attention has been called above to the Warsaw Convention “ with its hopelessly 
inadequate “fine print” limitation of liability in the case of aircraft disasters 
which manifestly escaped the attention of members of the Senate. 

Under international law it is not necessary that treaties, to be enforceable as 
international agreements, be effective as internal law. International law is not 
concerned with the domestic effect of treaties. Mr. Justice Curtis said a century 





“If the people of the United States were to repeal so much of their Constitution 
is makes treaties their municipal law, no foreign sovereign with whom a treaty 





ts, Appeal Cases (1937), pp. 826, 348, 353-854. 
te 34 It will be noted, too, that the report of the Association of the Bar 
W \ prior to Chief Justice Vinson’s dissent in the Steel Seizure cases. 
The Washington Star for June 14, 1952, reported that two consular conventions an 
treaty protocol were approved with two Senators present. Says the Star: “Senator 
Democrat, of Alabama, presided over a two-member Senate last night, called 
consular conventions and a treaty protocol, cast the only yote for them, and ruled 
t d been approved by a two-thirds vote. The only other member in the Senate 
Senator Thye, Republican, of Minnesota, who watched the proceedings with 
n but did not vote. He told the reporters later, ‘I did not object.’ ” 


r 








Chamber was 





# See footnote 17. 
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could justly complain, for it is not a matter with which he has any 
asserted that the proposed amendment would limit the Congress in im 

enting treaties to its delegated powers in the absence of such treaties, and 

this would unreasonably limit the Federal Government in the international 
it has already been ably pointed out that by virtue of its power to regulate 
n commerce, to define and punish offenses against the law of nations, t 

re war, etc., the Congress now has delegated power to legislate with respect 
he important subjects in the treaty field.” 


AMENDMENT WOULD NOT UNDULY LIMIT TREATY POWER 


vill be noted particularly that the American Bar Association proposal does 
prevent the President and Senate from making a treaty on any subject 


ever; but it prevents the treaty from becoming effective as internal law 

United States except to the extent that Congress legislates within its 

ited powers in the absence of such treaty. It may be that limiting Cor 

ric to implementing treaties within the field of its delegated powers, will 
| de some areas in which treaties now automatically become internal law 
ming er the “supreme law clause”; but this will merely require, as pointed out 


he Privy Council in Canada vy. Ontario, supra, that in the case of the United 
es, in order to become internal law, they must be dealt with by cooperation 
veen Congress and the State legislatures. 
( rhe proposed amendment is not intended to prevent the proper exercise of the 
making power; and it has been heretofore demonstrated that Congress 


S | idy has delegated power to enact legislation to make effective as internal 
a | in the United States treaties on the important subjects of external relations 
fir | respect to which the Federal Government is vested with power to act 
ica l e proposed amendment is adopted, the Congress, and not the treaty-making 
rous er, will determine whether the terms of the proposed treaty should be bind 
m the States without their consent in areas in which Congress had delegated 


n the absence of any treaty In other words, it will be impossible to 
Ns nlarge the congressional power through mere ratification of the treaty, or t 








l ce State power by the mere ratification of the treaty The balance between 
r it State and Federal power would then be subject to change only by the regular 
ving ess of constitutional amendment, or such changes as may come about by 
hose dicial interpretation of the line between Federal and State powers. 
that If the proposed amendment should pass, acts of Congress initially unconstitu 
tional would not be rendered constitutional when reenacted pursuant to a sub- 
con- equent treaty ; in other words, Missouri v Holland would not be repeate 
; far ind a land law originally constitutional under both the Federal and State 
trol preme charters would not be rendered unconstitutional by the United Nations 
<1 to Charter; in other words, Fujii.v. California in the lower appellate court, and the 


cent Idaho case would not be duplicated. 

\s the Constitution is now construed, whatever may be the impact of treaties 
the Federal Bill of Rights, it cannot be contended that treaties will not over- 
e our State bills of rights, by which we also set great store. Americans, it is 
mitted, will never be satisfied with the suggestion sometimes made of the 








SS] ) remoteness of the possibility of ratification of a treaty abridging liberties 
fer suarded under these bills of rights, 

Supporters of the association’s amendment have been challenged to point t 
e as ny ratified treaty raising the questions that show the need for a constitutional 
not mitation on the treaty-making power. The only treaty which has actually 
te 


een ratified is the United Nations Charter itself, which has undoubtedly under 
ssouri v. Holland, already conferred on Congress the unlimited power to 

tion plement by legislation treaties on all matters, including individual rights, 
aty covered by that instrument. 

One group which objects strenuously to a constitutional amendment to limit 





the treaty-aking power has strongly advocated for opening and signature, and 
Bar ication by the United States, of the Convention on Gathering and Interna 
{ Transmission of News and Right of Correction, which it will be recalled, 
; ecognized peacetime censorship and many other restrictions in conflict with 
’ American concepts.” 
wi “Taylor Vv. Morton ((1855) 2 Curtis 454); affirmed by Supreme Court, 2 Black 481; 


see also Finch, supra, footnote 23, at pp. 468-469. 

«8 Finch, footnote 23. 

* Report of Committee on Peace and Law, February 1, 1952 (third printing, May 1, 
1952), pp. 22 to 25. 











128 TREATIES AND EXECUTIVE AGREEMENTS 


While the proposed covenant on human rights has not yet been completed b 
the United Nations, representatives of the United States are zealously at work 
bring about its early completion and adoption. All drafts of that covenant s 
far presented contain so-called guaranties of freedom of speech and press an 
of peaceable assembly and association subject to such restrictions as are “pr: 
scribed by law” or necessary to protect “public safety, order, health, and morals 
ind subject to a declaration of emergency officially proclaimed by the authorit 
i which case a State may take measures derogating from its obligations with 
respect to those freedoms. Some of these same objectors to limitation of the 
treatymaking power, so far as internal law is concerned, who insist that 
treaties endangering the constitutional rights of Americans have ever bee: 
ratified, are themselves striving to effect ratification of the foregoing treaties 
containing generous provisions. It is these recent activities which brought int 
being the American Bar Association's proposed constitutional amendment, 


AMENDMENT GIVES STATES NEEDED PROTECTION 


The text of the proposed amendment was drawn to bring into sharp focus the 
whole problem of continuing the balance between State and Federal power, in thé 
light of the existing treaty power as now construed. The proposal as drawn gives 
the States protections they do not now have. It brings about certainty as to in 
ternal effectiveness of treaties within the States that does not now exist. 

Let those American proponents of new treaties in the social, economic, cultural 
and political and civil fields, who feel that the United States must take leadership 
in these crusades, first assist in obtaining a constitutional amendment at home to 
assure American citizens that there will never be an impairment of their funda 
mental rights in the process. “For the saddest epitaph which can be carved i 
memory of a vanished liberty is that it was lost because its possessors failed to 
stretch forth a saving hand while yet there was time.” ” 

Mr. Deurscw. On January 27, less than a month ago, the Times 


Picayune of New Orleans published a cartoon on this subject which 


has met with wide acclaim, speaking of an important law review with 


the United States Constitution, the Bill of Rights, and treaties mare] 
ng alor g in review by the public, by justice, by Congress, by the 
. ) 


United States as a whole. and by the judiciary, and under, shall I 
say, the resolution adopted by the committee whose members have 
appeared before you today and who were then meeting in the city 
of New Orleans. 

The CuarrMan. Let the record show it is filed with the committee. 

Mr. Dreurscnu. I ask that that be filed in connection with the state 
ment IT have made and also an editorial appearing in the January 12 
ssue of the Times Picayune. 


(The editorial referred to follows:) 
{From the Times-Picayune, January 12, 1953] 
BILL or RicuHts INSURANCE 


Senator Dricker has reintroduced into the new Congress his constitutional 
amendment resolution to invalidate any treaty that would contradict the Bill of 
Rights or subject an American citizen to trial or suit in an international court 

The resolution bears the signatures of 60 Senators, or only 6 less than necessary 
to approve the amendment proposition in the Senate and send it on to the House 

The Truman administration, through the State Department, opposed the 
sricker amendment in the last Congress, asserting that the danger of the abroga 
tion of any American right was remote and that adoption might handicap United 
Nations peace efforts. 

But there has been no denial that as long as treaties have equal status with 
the Constitution as supreme law, the constitutional rights of the people can be 
abridged in the process of making and applying treaties. It has been pretty 


“ Mr. Justice Sutherland, dissenting in Associated Press v. N. L. R. B. (301 U. S. 103, 
141 (1937)) 
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ted bh established that Congress can pass laws pursuant to a treaty that would 
vork valid under the Constitution. The rights reserved by the Constitution to 
lant s States or the people can be invaded and destroyed by international arrange 
SS ar - put in the form of a treaty and ratitied by the Senate. The thinking of 
& “pre f the internationalists has been that Congress would be obligated to pass 
orals to implement some of the codes, conventions, and arrangements devised 
DI eager U.N. affiliates, regardless of any constitutional considerations 
S wit! Senator Bricker’s resolution seems to be more involved and more diplomatically 
of the ed than the resolution proposed by the American Bar Association a couple 
lat rs back. The ABA would simply declare that any treaty whose provisions 
be n conflict with the Constitution was invalid and that Congress could not 
enti any law pursuant to a treaty that it could not have passed independent 
tit e treaty. 
nt ress, of course, will wish to get the views of the Eisenhower administra 


efore it goes ahead with the amendment proposal in either form. Never 
; it should move on to a decision. Mr. Acheson's department might be 


in saving that the danger of having any right overturned is “remote.” But 
aS the the mouthpieces of some of the international groups are so fond of the 
me Ne n that Congress can use treaties instead of the Constitution for its authority 
sive ss laws, many American citizens will not feel safe until that concept is 
= hed by something no less formidable than constitutional amendment 
bara The Cuarrman. Mr. Smithey / 
ret Mr. Smiruey. Mr. Deutsch, you may remember that there was con- 
ina erable discussion by the Acting Secretary of State at the hearings 
a onducted on Senate Joint Resolution 130 as to whether it would have 
“l to een possible for the United States to give effect to a treaty like the 
Narcotics Convention if the bar proposal had been adopted. What 
nes the position of the peace and law committee on that ? 
Lic] Mr. Devurscn. | me speak only for myself, of course, in the absence 
vit f joint study by the committee, but there is not any question in my 
| that that Convention could well be adopted. It falls within the 
the mmerce power. Under our proposed amendment, you would have 
il J have implementing legislation, in any event, by Congress. And 
ave e is not the slightest question in my mind that such questions, 
ircoties, white-slave traffic, and so on, are within the Federal domain, 
d that no real question would arise on that-subject. 
ee. Mr. Smirney. How about the growing of poppies without a license ? 
te Is that a State function ? 
{2 Mr. Deutscn. I think that will fall within the narcotics question, 
mind you, there Is nothing that the members even of this oreat 
ttee can write that will not come up for ultimate judicial dis 
sion and determination with differences of opinion and dissenting 
ws. Even the members of ovr committee do not agree on every- 
ing. 
i Che Caarrman. Mr, Holman, do you want to make a statement for 
ad e committee ¢ 
rt Mr. Hotman. Yes. 
ry Phe CratrmMan. Very well, you may proceed. 
. STATEMENT OF FRANK E. HOLMAN, SEATTLE, WASH., PAST 
“d PRESIDENT, AMERICAN BAR ASSOCIATION 
. Mr. Horman. Mr. Chairman, I first want to express my apprecia- 
5 tion for the opportunity of coming and presenting, perhaps I should 
say, my views on this great question. I want to also express my very 
3 deep appreciation and | gratitude to agp esy Bricker for the time over 


the last several years that he has, in his busy routine, accorded me 
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by way of an opportunity of discussing with him the remedy by way 
of a constitu tion: il amendment to correct what we think in the Amer 
i Bar Association is one of the greatest constitutional crises that 
this country has ever faced. And even though the hour is somewhat 
late and you have been very patient, sir, but because this is now going 
to be the record in the matter, which, as I understand, will be sub- 
mitted to the present Secretary of State for scrutiny and comment 
and will be submitted also, perhaps, to the present. Attorney General 
and to others, I am going to make rather a full statement of my views. 
In the first place, by way of introducing myself, my name is Fran] 
E. Holman, age 67, a lawyer from Seattle, having practiced law a 
little over 40 years. I have a biographical sketch that I will submit 
for the record. 
(The information referred to is as follows :) 


BIOGRAPHICAL SKETCH OF FRANK E. Ho_MAN 
PERSONAL DATA 


Born Sandy City, Utah, January 7, 1886; A. B., University of Utah, 1908; Rhodes 
scholar, Oxford, Engl 1908; B. A. in Jurisprudence, Oxford, 1910; M. A,, 
Oxford, 1914; admitted Washington bar, 1911; admitted Utah bar, 1912; instru 
tor in law, University of Utah, 1912-13; dean, Utah Law School, 1913-15 
chairman, Utah State Board of Bar Examiners: vice president, Utah State bar, 
1923; practiced at Salt Lake City, 1915-24; practiced at Seattle, 1924 to date 
admitted to practice, United States Supreme Court, 1921; admitted to practice 
in various Western States and Federal courts; senior partner, Holman, Mickel- 
wait, Marion, Prince & Black, Seattle; president, Seattle Bar Association, 1941; 
president, Washington State Bar Association, 1945; chairman, committee for 
revision of Washington corporation laws: member, American Bar Association; 
member, house of delegates, continuously since 1942; member, special committee 
for the organization of the nations for peace and law, 1944 and 1945; member, 
special committee for peace and law through United Nations, 1946 and 1947 
member, membership committee, 1943 and 1944; member, committee on juris 
prudence and judicial reform, 1948; member, Washington committee associated 
with the American Bar Association committee on improving the administration 
of justice; Coconvenor, Seattle Regional Conference on World Court, 1946: co 
convenor, proposed Seattle regional conference on progressive development of in 
ternational law, 1947; member, committee on credentials and admissions of the 
house of delegates, 1946-47; member, board of directors, American Bar Associa 
tion endowment; member, advisory board of the American Bar Association Jour- 
nal; member, committee on assistance to lawyers in devastated countries, 1949- 
1; member, committees on scope and correlation of work, 1060-58; president of 

e American Bar Association, 1948—49 ; ex-officio member, American Bar Associa 
tion board of governors, 1949-50; chairman, alien enemy hearing board for the 
western district of Washington; member, national panel of alien enemy examin- 
ers; member, Seattle Armed Forces Advisory Committee: member and vice 
president, board of national directors of American Rhodes scholars: life member 
of the Oxford Union; trustee, School of Public Law (Washington, D. C.) ; member, 
Amet Society of International Law ; member, board of directors of the Pacific 
National Bank of Seattle: member, advisory board of Seattle Children’s Ortho- 
pedic ey honorary member, the Order of the Coif; honorary member, 
Phi Delta Phi (Ballinger Inn and Tillman D. Johnson Inn), international legal 
fraternity: honorary member, District of Columbia Bar Association; honorary 
member, Canadian Bar Association; member, Monday Club, Seattle: membe: 
Rainier Club, Seattle (president, 1950-51); Veterans of Foreign Wars certificate 
of merit “for outstanding contributions toward preservation of our American way 
of life,”” December 20, 1950; Cross of Chevalier of the Legion of Honor (France), 
January 1951; Marine Corps League meritorious service award in appreciation 
and gratitude for distinguished service in the interests of the United States of i 
America, the United States Marine Corps and the Marine Corps League, Sep i 
tember 21, 1951; American freedom award, 1952. 
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SPEECHES AND ARTICLES 





Inns of Court (Washington Law Review, 1926) 


ey wry of British India (Monday Club, 1982) 
v0 and’s Problem in Ireland (Monday Club, 1933) 
a > | and Rhodes Scholarship (English-Speaking Union, 1934) 
Constitution on the Supreme Court (Argus Press, 1936) 
ment, vo Frenchmen Visit America—deTocqueville and Beaumont (Monday Club, 
Cl ms) 
Views Alien Enemy Control (Monday Club, 1942) 
a e Basie Problem of Peace ( Argus Press, 1944) 
Lawyer’s Challenge (Washington Law Review, 1944) 
lay ms of Government (American Bar Association Journal, April 1946) 
rld Government—No Answer to America’s Desire for Peace (American Bar 
sociation Journal, October 1946) 
edents and Prefaces—Elizabeth to Blackstone (American Bar Association 
urnal, July 1947) 
Value of a University Education (University of Utah Press, 1947) 
tubborn Facts of Peace (Argus Press, 1947) 
Proposal for an International Bill of Rights (Argus Press, 1948) 
Common Heritage (Argus Press, 1949) 
i] : ernational Proposals Affecting Human Rights (Argus Press, August 1949) 
M. A Must America Succumb to Statism (American Bar ssociation Journal, October 
1949) 
[3-1 American Form of Government (“I Am an American Day.” Seattle, May 
e yb) 
dat ( ng America Away (Seattle Rotary Club, October 1949) 
actice Treaty Lawmaking (American Bar Association Journal, September 1950) 
ficl ke Up, America (Seattle Rotary Club, December 1951) 
194 e United Nations—A Hope or a Menace? (Knights of the Red Cross of Con- 
‘ tantine, Seattle, Wash., March 8, 1952) 
, 


Mr. Hotman. I have never been active in partisan politics, actually, 
; nd though I am not saying this by way of making any point of 
47 pride out of it, 1 have never made a political speech in my life. 

My wife says that I will always make a speech on this particular 
question whenever I am invited. I would also like to make it clear 





. , that in the efforts that I have tried to make during the last 4 years to 
f in ilert the American people to the dangers of what has been called 
f the 


treaty law and executive agreements, and the need for constitutional 
imendment, that I represent no organization, not even the American 
1949 Bar Association, officially, and that I have never accepted any compen- 





D ition by way of fees or otherwise for travel expense or for other 
: itters in connection with this program. 

oe { should also state that I was originally a member, one of the 
vine original members of this committee on peace and law when it was set 
nber | up in 1944, which was a year before the organization of the United 
ibe! | Nations. In 1944, with the termination of World War IT expected, 
a ind with proposals in the air, if I may say so, by reason of the Dum- 
se arton Oaks Conference, and by reason of declarations by the State 
eg Department, with those proposals which eventually resulted in the 
ul rganization of the United Nations, the American Bar Association, 
a not by appointment or by its board of governors, which usually 
way exercises the power to appoint committees, but by spontaneous action 
ce of the house of delegates, a committee was organized, headed by 
tion Judge Ransom, of New York, and the name then was known as the 
i proposals for the organization of nations for peace and law. I was 


the western member on that committee. There was one other western 
nember, Judge Schloss, of California, a very eminent jurist, and the 
ther members came from the Midwest and the eastern part of the 
United States. 
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I want to make it crystal clear for the purposes of the record, the 
American Bar Association has never taken a position against thy 
United Natio S as such or proposals for the organization of nabions 
for peace and law with respect to a security organization to disc: 
and to attempt to secure the peace. This original committee had 
name changed a little later when the United Nations was organiz 
and its present name is the Committee on Peace and Law Throug 
the United Nations. So any criticism that has been leveled against 
the American Bar Association or against myself—and I have ofte: 
received that criticism—that this movement for constitutior 
amendment is an attack on the United Nations as such is untrue, 
Since the organization of the committee in 1944—Judge Ransom, by 
the way, the chairman of the committee, sat at San Francisco as 


obsei ver from one of tha nonofticial organizations since its orgal 
zation this committee has prepared a careful report annually and 
enmlannually and made its findings and recommendations to 


house of delegates. 

While I myself, beginning with the meeting of the State bar 
California at Santa Barbara in September 1948, announced the ide 
that it would require a constitutional amendment to meet this great 
crisis, It took the American Bar Association several years to come to 
that conclusion. I point that out merely to show that the conclusio 
which the American Bar Association came to, first, in February of 
last year at the February meeting was not a hasty conclusion. As 
you probably know, Mr. Chairman, when you start out to convince 
a jury not of 12 men, but you start out to convince a jury of the 
house of delegates of the American Bar Association, of some 280 
lawyers drawn from all over the United States and selected by thei 
local bars and elected, you have quite a jury to talk to. I think you 
will recognize that, Senator Smith. And you will recognize that 
the American Bar Association house of delegates cannot be pushed 
around either by an American bar president or by anyone else. 

I went off the committee at that time. Mr. Alfred J. Schweppe. 
after the death of Judge Ransom, assumed the chairmanship. And 
I have not been on the committee since because there should not be 
two men from Seattle, and because I wanted to be a free lancer in this 
movement. 

So this committee, before it made any recommendations at all to 
the house of delegates of the American Bar Association, studied this 
question from September 1948, this question of the constitutional! 
amendment, until February 1952, because there was considerable 
opinion, which you will have later voiced here, by the section on 
international law of the American Bar Association, and by others, 
that our constitutional rights could be sufficiently protected by rese1 
vations in treaties or understandings in treaties and that the consti 
tutional amendment might not be necessary. But by February 1952. 
by an overwhelming vote of the house of delegates, and against the 
opposition of the section on international law, the house of delegates 
actea and adopted the text of a proposed amendment as to treaties. 

And when you read, sir, Mr. Smithey, this morning from the 
February report, the impression may have been gained by some that 
the house of delegates was reserving the matter of executive agree- 
ment because they did not think it ought to go into the same amend- 
ment. That was not true. They were reserving it in that particular 
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rt only because they were not ready yet to recommend a text as to 
itive agreements. It took another 6 months of study to reach 
and it was not until the San Francisco meeting in Septembe: 
they came to recommending 2 text \ ith re pect fo exec uty 
ments. 
\nd it should be pointed out quite clearly, Mr. Chairman, that all 
rouse of delegates of the American Bar Association has under 
to do—anything more would have been improper—was merely 
ke a recommendation as to language. And it left the committee 
peace and law quite free, in my opinion, to improve on that lan 
ve if it thought it could. And the reason why you have here before 
today not only the original text on treaties passed by the house of 
rates in F ebru: ary 1952, and the original text on executive agree 
ents passed in September 1952, and in addition this new text, if 
| may say, which was born out of 4 days of intensive study by this 
nittee that sat all day and into the night in New Orleans in Jan 
y—that text is still within the purview of the text as adopted by the 
‘rican Bar Association: it is a little shorter, some of the prep 
tional phrases have been taken out, as [ pointed out this morning 
because I think the more you study language the more you discover 
the simpler that you can make it and the more understandable 
an make it the better it is. It is like dictating a contract. Your 
t draft is likely to be pretty lone, and then if you work it over 


work it over again you come to something that is shorter and 
rhaps better. 

| would like to call your attention to how this problem came up. 

The Committee on the Organization of the Nations for Peace and Law, 

( the committee later with its name changed was badly fooled by 

e United Nations Charter, as I think most people in the United 


' mtates were, except you, Senator. 
: Phe CHAIRMAN. Senator Shipstead was with me. 
Mr. Hotman. Yes, Senator Shipstead. 
' We were possessed of this great idea that somehow, at long last, 
| e had an organization, an international organization, for peace which 


ould function for that purpose. Comment was made this morning 
about this letter of Secretary Stettinius which went to the Congress 

which he pointed out that under article VII of the charter nothing 
herein contained would justify interference in domestic matters of 

e member states, and the then Secretary of State, in a letter which 

s read into your Congressional Record and was published all ove: 
the United States, pointed out that that was the protection without 
which the charter would probably not have been ratified. 

But in January 1948, the then Director of the Division of Human 
Rights, a Canadian, Mr. John P. Humphrey, in an article published 
in January 1948 issue of the Annals of the American Academy of 
Political and Social Science, stated that what the Commission was 
proposing constituted an intervention in matters “within the do- 
mestic jurisdiction” of the member states. And he exposed this 
whole program which has since been under way in the United Nations, 
n my opinion not a program of peace at all, but a program for 
meddling in the affairs of the member states. Mr. Humphrey stated, 
ind I quote: 


What the United Nations is trying to do is revolutionary in character. 
Human rights are largely a matter of relationships between the state and 
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individuals, and therefore a matter which has been traditionally regarded 


is 


being within the domestic jurisdiction of states. What is now being proposed 
is, in effect, the creation of some kind of supernational supervision of this 


rela 


tionship between the state and its citizens. 


I called that to the attention of Judge Ransom and he said, “Well, 
Frank, I just don’t think he is right about that. I don’t think they 
are going to embark on that kind of a program.” 

And then I was invited to go up to the bar at Montreal by John 
Hackett, the then president of the Canadian bar, and I met Mr. Hum- 
phrey, and he said, “That is exactly what they are going to try to do.” 
And he said, “I don’t think I am going to be continued very long in 
my present post.” And he wasn’t. 

Now, it seemed to me then that such a program as announced | 
Mr. Humphrey had serious implications with respect to the American 
form of government, for in the United States laws affecting the 
citizens’ life, liberty, and property are passed by established agencies 
f representative government, to wit, by the Senate and House of 
Representatives or by the State legislatures, whereas the proposal 
involved in the “international bill of rights” program as stated by 
Mr. Humphrey was that the fundamental rights and liberties of the 
citizens of this country and the definition of such rights would in the 
future be declared and, in effect, legislated for them, without their 
having any voice about it, either by their own votes or through the 
votes of their duly elected representatives. This was such a danger- 
ous, far-reaching, and revolutionary change in our processes of con- 
we fertaprour government that it seemed its importance and significance 
ought to be ealled to the attention not only of lawyers but to the 
attention of the public generally. 

I thereupon concluded that among the most important issues fac- 
ing the bar and the American people were the legal and constitutional 
issues involved in the various aspects of the proposed “international 
bill of rights program.’ 

The views herein expressed are in summary form, the result of 4 

vears of study devoted to this problem of treaty law. These views are 
in summary, sir, and I would like to introduce 5 copies, if that many 
are needed, of a pamphlet I got out last year entitled “State Depart- 
ment Half-Truths and False Assurances.” 

The CHatrman. Let the record show that they are filed and one 
sent to each member of the committee. 

Have you an extra one for Senator Smith and another one for Sena- 
tor Watkins? 

Mr. Hotman. Yes, sir. 

(The document referred to was filed for the information of the 
committee. ) 

Mr. Horman. And I would like to submit a speech that I made for 
the Veterans of Foreign Wars, which is of importance because it 
includes my correspondence with Secretary Marshall when he was 
Secretary of State about this very matter, in which he, along the same 
line of the Stettinius letter, assured me that there was to be nothing 
in the Declaration of Human Rights or in any of this program which 
did not conform to the American concept of government. 

The Cuarrman. Very well. 

(The document referred to was filed for the information of the 
committee. ) 
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Mr. Hotman. First of all, 1 would like to discuss the need for a 

:titutional amendment. That has been covered very fully here. 

{nd I say, I would like to make a complete record here with respect 
e matter so far as my views are concerned. 

In order to understand the dangers of “treaty law” in the United 
States and its threat to American rights and to the American form of 

vernment and to appreciate the necessity for a constitutional ame ond- 

t, it is appropriate to review briefly the nature of the American 
orm of government as a constitutional Republic and as a govern 
ent of de slegated powers only. 

Until the adoption of the United States Constitution, never before 

ie course of history had any government been organized on the 
inciple that the people as individuals are endowed by their Creator 

th certain inalienable rights as to life, liberty, and property, includ- 

¢ the right to local self-government, and on the principle that these 
rights are inherent in the individual citizen and are not a grant from 
overnment. Theretofore in history we had frequently heard of the 
livine right of kings, but never of the divine rights of the people. 
Governments had accorded freedom to the individual citizens and local 
self-government to the people only when forced to do sv or if the sov- 
eign for the time being felt so inclined. The previous concept of 

e scope and power of a national government was that it had inher 

powers of its own and might grant or withhold rights to the in- 
dividual citizen as it saw fit. But by our Constitution and by our 
Bill of Rights only certain specific and limited functions were con 
ferred upon the officials of our National Government. It was to be a 
vovernment of delegated powers only and the people by the Consti- 
tution and Bill of Rights forbade and intended to forbid the Federal 
Government from doing anything not authorized by the Constitution 
r not permitted under the prohibitions of the Bill of Rights. Al- 
ough Gladstone said “it (the Constitution) was the greatest in- 
trument struck off by the mind of man at one time” and Lord Bryce, 
probably the greatest student of government of his generation, de 
red the American Constitutional Convention was “the greatest body 
of men that ever sat in a single chamber,” the Constitution was not 
all respects a perfect instrument. Provision was made for its 
unendment from time to time as the country’s needs and new condi- 
tions might require. As of now, 22 amendments have been added to 
the Constitution. 

We know that even the framers of the Constitution were in dis- 
greement on certain points both of substance and of language and 
that compromise was resorted to in order to get an instrument of 
constitutional government completed and adopted. This was partic- 
larly true in connection with the provisions regarding treaty mak- 
g. It was recognized that the supremacy doctrine of article VI 
ight require amendment. That is set forth in the American Bar 
\ssociation Journal, September 1951. Article VI, as you know, con- 
tains the broad provision that 
* * All Treaties made, or which shall be made, under the Authority of the 
United States, shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding.” 

In the early years of the Republic and practically until the organi- 
zation of the United Nations, this treaty supremacy doctrine posed no 
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great threat to American rights and the American form of governme t 
because treaties were confined to their traditional purposes and were 
used for such matters as the settlement of some specific dispute bet wee 

ations or to make alliances or to terminate wars or to deal with coi 
mercial and trade relations. Furthermore, they were negotiated a 
also drafted by experts who understood the law and language of treat 
making and who were appointed for the negotiation of a particula: 
treaty between nations, actu: lly involved in some partic ular dispute ol 
ina particular matter or matters under settlement. 

Now, under the broad grant of power to the Economic and Social 
Council under the Charter of the United Nations, the Economie and 

Social Council, whose members have highly diverse concepts of 
ud government as well as of economies, can propose prac ‘tieally any 
kind of a treaty—worldwide as to scope and as to parties and all 
comprehensive as to subject matters. The Council or its commissions 
may sit continuously and think up new proposals i in the form of 
declarations, treaties, and pacts as to anything in the world and as 
to all nations everywhere touching the internal affairs of all nations 
as to any economic, social, humanitarian, educational, cultural, « 
as Mr. Rix says, even political matters, or health matter. The cen 
of the Economic and Social Council rests on the grandiose theory that 
world peace may be achieved if somehow economic, social, humani- 
tarian, educational, cultural, and health conditions are by treaties put 
on an expressed equality throughout the world, even though to do so 
may bring the more adv: — nations down to the level of the back 
ward nations—in rights—in legal concepts, and in form of govern 
ment as well as in economics aan in other internal affairs. Under this 
grandiose grant of power to this particular agency of the United 
Nations, “the humanitarians” in the Economie and Social Council 
immediately went to work, as Mr. Humphrey pointed out, to reform 
and to remake the world by trying to tell each and every nation how 
to conduct its internal affairs. 

One of the first documents produced under this program of world 
wide reform was—reform not peace—was the so-called Declaration of 
Human Rights, approved by the United Nations Assembly in Paris 
in December 1948. This declaration, among other things, is a com 
plete blueprint for socializing the world, ince luding the United States. 
Article 23 provides that everyone has the right to “just and favorable 
conditions of work and to protection against unemployment” and 
that everyone has the right to “just and favorable remuneration.” 
Parenthetically, why should anyone be entitled to anything more than 
“just” remuneration? How much more than “just” may be claimed 
under the vague word “favorable”? Favorable in addition to just 
could only work a disfavor or an injustice to the other party to an 
agreement. The purpose provided was to liquidate our individual 
enterprise system. Article 24 provides that everyone has the right 
to rest and leisure. We ought to have that one, you know, Senator, 
because I know you are hard working and work many hours. But 
we get this under this new program, rest and leasure, and periodic 
holidays with pay. 

Article 25 provides that everyone has “the right to food, clothing, 
housing, and medical care, and necessary social services, and the right 
to security in the event of unemployment, sickness, disability, widow 
hood, old age” without any provision that he shall work for it or help 


l 
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blish a fund to pay for it. Put these, or similar pronouncements 
treaty form, ratified only by “two-thirds of the members of the 
ate present and voting,” and you have by a few pages of treaty 
vuage transformed the Government of the United States from a 
iblic into a completely socialistic state. 

fhe declaration contaims a goodly number of other provisions ad 

ely affecting our system and concept of a constitutional govern 
nt and also our own internal affairs. For example, our Federal 
titution provides that nobody shall be elected to the office of 
ident or Vice President except a “natural-born” citizen of the 
ited States. The Declaration on Human Rights, article 21, section 
. provides “Everyone has the right to equal access to public service " 

country.” This would make Harry Bridges (if he were still « 
zen) or any other naturalized citizen eligible to the office of Presi- 

r Vice President. 

sate our Constitution vests full power in Congress to control 
mmigration; but, by article 14, section 1 of the Declaration of Human 

vhts, “Everyone has the right to seek and to enjoy in other coun- 
tries asylum from persecution.” To “enjoy” means he has the right 
to stay there. With this incorporated in a treaty, the right to asylum 

ould be to all nationals of all nations of the world, and what right 
then would a mere Congress have, by immigration laws or otherwise, 
to prevent such persons from entering the United States? 

Senator Smiru. In other words, the Communist seamen that there 
vas so much disturbance created about and so much said about, the 
French Communist seamen, whether or not they were disclosed, would 
have a perfect right to come into this country and stay here é 

Mr. Horman. And stay here. 

Senator Smirn. It would eliminate all screening processes of this 
country. 

Mr. Hotman. That is right. 

Mr. Devren. Your immigration laws are opened up. 

Mr. Houtman. This could mean that, in times of revolution in Cuba 
or Mexico or India or elsewhere, thousands of aliens might legally 
claim the right of asylum here. 

Now I understand full well that the declaration is advertised as 
ing only a declaration of aspirations and not a legal document. 
But there is a growing school of thought in the United Nations that 
the declaration is an authoritative interpretation of the economic and 
social provisions of the charter which itself has been ratified as a 
treaty. and in this respect the declaration and the charter have already 
had a considerable effect on judicial thinking in court decisions. That 
was held in the Fujii case, in the original opinion, and all our opposi 
tion says is we should forget the Fujii case. The Fujii case and the 

Lippold case in California are very interesting (Fujii v. State, 217 Pac. 
(2d) 481, opinion of Supreme Court of California filed Apr. 17, 1952; 
and Perez v. Lippold, 198 Pac. (2d) 17). 

It is true that the Supreme C ourt of California in its decision of 
April 17, 1952, in the Fujii case (unlike the decision in the district 
court of appeals) , does not give the United Nations Charter controlling 
legal effect. However, it is quite obvious that, as in the Lippold case, 
which was the mixed-marriage case decided by the same court several] 
vears ago, the majority opinion in the Fujii case—that is, the final 
opinion—is largely influenced by what the court calls the “moral com- 
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mitment” of the charter. Thus, though in a technical legal sense the 

California Supreme Court holds the charter is not a self-executing 
treaty, the charter is allowed to produce the same effect by projecting 
itself into the thinking of the court in a new construction of the equal- 
protection clause of the 14th amendment to the Constitution of the 
United States to the extent that earlier statutes and decisions of years’ 
standing, even of the Supreme Court of the United States, are over- 
ruled by the Supreme Court of California upon the identical issue 
because of the influence of this international thinking. 

The same judicial technique operated in the mixed-marriage case 
(Perez v. Lippold) where Judge Carter, also a member of the present 
California Supreme Court, after citing the general language of the 
Declaration of Independence and the 5th and 14th amendments to the 
Constitution of the United States, then devoted a paragraph to the 
Charter of the United Nations and concluded: 

In the face of these authoritative pronouncements the matter of racial equality 
should be a settled issue. 

Now, the same California Supreme Court, dealing with the Cali 
fornia alien-land 7 1w, where the law had been settled for years upon 
the basis of both State and United States Supreme Court decisions, 
sees a new light and, with no other new beacon in the firmament to 
guide it to changing the settled law of many years except the United 
Nations Charter, the court after dise ‘ussing the Charter concluded with 
the following observation : 

The humane and enlightened objectives of the United Nations Charter are, 
of course, entitled to respectful consideration by the courts and legislatures of 
every member nation, since that document expresses the universal desire of 
thinking men for peace and for equality of rights and opportunities. The Char 
ter represents a moral commitment of foremost importance, and we must not 
permit the spirit of our pledge to be compromised or disparaged in either our 
domestic or foreign affairs. 

Who is the “we”? Obviously, the court, whose new interpretation of 
the equal-protection clause is directly influenced by the moral pledge 
in the United Nations Charter. How is the pledge to operate? It is 
to operate in our domestic as well as in our foreign affairs and the 
courts are to be so guided in their consideration of the law as to see 
to it that the pledge is executed. What more could be necessary for all 
practical purposes to make the Charter a self-executing instrument? 

The fins a judicial result in the Fujii case makes it clearer than ever 
that the only way to protect the rights of the American people in 
their domestic affairs is to adopt a constitutional amendment which 
will indicate in language too clear to be misunderstood that no pro- 
vision of a treaty is to be given any judicial consideration or effect 
unless it has been implemented by act of Congress, which in turn is 
enacted within the delegated powers of the Congress. Such a con- 
stitutional provision will put at rest the troublesome question of 
whether a treaty is self-executing or not, and put us on a par with 
the other nations. It is the settled law in Canada and England and 
most other important countries in the world that a treaty that has not 
been implemented by legislation cannot be a source of legal obliga- 
tions affecting private rights. Lamont, Justice, stated this principle 
clearly in the Arrow River case (Canada, 1932, S. C. R. 495, at p. 
510; 1945, 2 D. L. R. 250, at p. 260) : 
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thout the sanction of Parliament, the Crown cannot alter the existing law 
tering into a contract with a foreign power. * * * Where, as here, a treaty 
vides that certain rights or privileges are to be enjoyed by the subjects— 

| that is your alien matter 
f both contracting parties, these rights and privileges are, under our law, 

reeable by the courts only where the treaty has been implemented or sanc 
ied by legislation rendering it binding upon the subject. 

Senator Bricker. That was a question of State law, not of the 
Dominion, 

Mr. Horman. That is right. 

When the latest Fujii decision is reviewed from every angle and 

e 60 pages of the majority opinions read and reread, one cannot 

ipe the conclusion that the United Nations Charter effected the 
erthrow of the established law of a great State as the people of that 
State had determined it for themselves, and that this change of domes 
law influenced by the provision of a treaty would not have occurred 
f there had been a constitutional amendment assuring the judges that 
t was not the will of the American people that their local laws be 
1anged merely by a treaty or the so-called moral commitments 
thereof. 
If the so-called moral commitment and/or pledge in a charter which 
claimed to be non-self-executing can work this change in the estab- 
shed law, what about the socialistic if not communistic “moral com- 
nitments” and “pledges” in the Declaration on Human Rights? 
What about the so-called moral commitments and pledges in the 
resent Cove ; int on Human Rights abridging our American concept 
of freedom of speech and of press and of religion, and even of “due 
rocess,” including our right to trial by jury ! The majority decision 
n the Fujii case has ope ‘ned up a Pandora’s box of so-called moral 
mmitments and international pledges. 

Another illustration of the effect of treaty law influencing court 
decisions occurred on June 16, 1952, in the State of Idaho, where Judge 
Preston Thatcher of the sixth circuit at Blackfoot ruled that the 
United Nations Charter takes precedence over State law. He held | 

is self-executing. So,-when an attorney undertook to ask the wife 
of the defendant in a boundary-line case 1f her husband was a citizen 
of the United States at the time of marriage, to show that if he was 

t, he could not own land under Idaho law, Judge Thatcher ruled 
hat the United Nations Charter supersedes the Idaho alien-land law. 

With the Senate as busy as it is with a great variety of matters, it 

never quite certain when a treaty is approved whai provisions the 
ourts may hold self-executing and how some provision may later 
\dversely affect and change the constitutional rights of American 
citizens. It may be years before this is discovered, but when dis 
covered an appropriate constitutional amendment could then be in- 
von to protect and safeguard the citizens’ rights. For example, 

ie Warsaw Convention relating to intern: sbSioti il air transportation 

as approved by the Senate some years ago when we were on friendly 
terms with Russia. It now transpires that this treaty de »prives Amer- 

an citizens of their full and proper right to trial by jury. In the 
fi .e-print provisions of the Warsaw Convention there is a provision 
limiting the tort liability of air carriers for personal injuries or death 
of passengers in aircraft disasters to the sum not of American money 


80572—53 10 
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but of 125,000 franes. The franc, of course, fluctuates from time to 
time, but in no event does an American citizen or the widow and 
family of such citizen recover more than 125,000 frances, which at the 
present time is EQUIV: alent to about $8.500 in Amet He ah money, a ridic 
lously inadequate sum as the maximum of recovery ina death case du 
to nego! erence 

The opposition says that we have not been hurt. Senator Smit! 
might come out to visit me in Seattle. I have invited him. I think he 
has been there once. And we could take transportation on a United 
Airline’s plane which is going from Seattle to Vancouver, but I a 
going to get off at Bellingham. The plane might go down in Mount 
Vernon. But he has an international ticket. That ison the same plane, 
the same accident. His widow is limited to 125,000 franes when she 
sues, but my widow can get something more: Maybe the jury might 
think IT was worth $9,500. That is what the Warsaw Convention is. 

This Warsaw Convention, being a treaty, has been held to be the 
supreme law of the land and to override State law and policies (Garcia 
v. Pan American Airways (1945), 55 N. Y. S. (2d) 317, affirmed 295 
N. Y. 852, 67 N. E. (2d) 257: Lee v. Pan American Airways (1949), 
S9N. Y.S. (2d) 888, 300 N. Y. 761, 89 N. E. (2d) 258, certiorari denied 
939 U.S. 920). 

More serious than landownership or mixed marriages, or even the 
right to a full jury trial in a damage action, is the situation we would 
face under the “covenant” with respect to our right to freedom of 
speech and freedom of press. Our wise forefathers knew that the 
mind and spirit of man could not be controlled and regimented by 
government or by the officers of government so long as freedom of 
speech and of press were preserved. Accordingly, the first provision 
of our Bill of Rights provided that— 


Congress shall make no law * * * abridging freedom of speech or of 
he ie 


press 


But under article 3 of the latest draft of the United Nations Cov 
enant on Human Rights it is provided that “in time of public emer- 
gency which threatens the life of the nation and the existence of which 
is officially proclaimed”—that assumes a proposition in a way, but 
that is how Russia liquidates her citizens, because the life of the nation 
is threatened if somebody makes a speech or something which is con 
trary to the party line—and in such time of emergency a state may 
take measures derogating from its obligations to preserve freedom 
of speech and of press and other freedoms which under our Bill of 
Rights are not subject to suspension. In other words, the whole right 
to freedom of speech and of press may be suspended when such a “state 
of emergency” is officially declared by the authorities in power. Well, 
we have lived in a state of officially declared emergencies frequently 
during the last 20 years. If this Covenant on Human Rights is ratified 
by our Senate, a Pr -esident, by declaring a “state of emergency” as 
provided in the covenant, could close all the newspapers in the United 
States, or such of those and in such places as he may think it wise to 
close. This is not all. 

There is another aspect to that that is important. Suppose we were 
willing, in some kind of grandiose theory of achieving international! 
peace and international cooperation, to sign that? Then, as Mr. John 
Hackett, president of the Canadian Bar, said to me, “Well, of course. 
we have the same constitutional provisions, but we don’t want to sign 
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. because, if we sign it, then Mr. Peron down in Argentina can close 
ie press; the Russians can, and we never can point the finger at them 
rain,” because we have entered into an engagement, which, as Mr. 


Hackett said. “will not affect our domestic law, but if we make such an 


gagement then we never can criticize what is going on in these other 
juntries where dictators are closing newspapers.” 

\rticle 16 of the covenant provides that the exercise of the right to 
eedom of speech and of press is subject to certain restrictions as 
e provided by law and are necessary. Our Bill of Rights says “the 
ongress shall make no law.” and this says they are “subject. to certain 
estrictions,” and these designations sound all right at first: “(1) for 
spect of the rights or reputations of others’—that. 1s, our libel and 
ps “(2) for the protection of national security or of public 
rder or of pub ‘lic health or morals.” At first glance these objectives 
iay seem appropriate, but the danger lies in what may be attempted 
vy a particular regime in passing restrictive laws on freedom of 
veech and of press. 

Our Bill of Rights provides that 

Congress shall make no law respecting an establishment of religion, or pro 
biting the free exercise thereof; or abridging the freedom of speech or of the 
ess: or the right of the people peaceably to assemble, and to petition the Gov 
rnment for a redress of grievances 

Under our American concept of freedom of speech and of press, the 
only restriction that the law has imposed or can impose is where a 
articular court believes that in a specific case there has been a flagrant 
ibuse of one of these freedoms. As one Justice of the Supreme Court 
once said, “Free speech would not protect a man in falsely shouting 
lire’ in a theater where there was no fire and causing a panic; the 
question in each case is whether the words are used in such circum 
tances and are of such a nature as to create a clear and present 
danger,” and that is usually a jury question. In other words, except 
for certain common-law limitations as suggested in the “cry of fire” 
ase, our forefathers recognized that freedom of speech and of press 

vere so precious and so necessary to the continuation of our other 
feuntiiian under a free government that they specifically provided in 
ihe very first provision of the Bill of Rights that Congress should 
pass no law abridging freedom of speech or of press. 

The words “national security, public order, public health or morals” 
‘onstitute the whole gamut of human activities and human relation 
ships, so that under this |: inguage any administration in power with a 
inajority vote in the Congress could provide by law such restriction 
or abridgment of freedom of speech or of press as it asserted necessary. 

Now, we are told—and I think that will be brought out later by 

-ome of our opposition witnesses; we are told, however—that there 
has been introduced into the Covenant on Human Rights a special 
clause to remove all danger to the greater rights Americans enjoy 
under their own laws. This clause is supposed to preserve such 
greater rights as may already exist under the laws of any contracting 
state, But the Federal Government is the contracting state—most 
of these rights are reserved to the states—whereas under the Ameri 
can concept many of our rights are inherent in the people or in the 
several States of the Union. It is not our concept that basic rights 
are imherent in or granted by the Federal Government, the contracting 
state in these treaties. 
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Most of our basic rights arise through a restraint on the Federa 
Government forbidding it to legislate or pass any laws in abridgment 
of these rights. Many of our freedoms in this country lie in a concept 
entirely contrary to the whole authoritarian cone ept of the Covenant 
on Hum: an Rights; so, any such special clause is merely more lan 
guage in an international document that has now gone through so 
niany revisions, changes, and enlargements that it is a perfect Tower 
of Babel of words. The present draft of the Covenant on Human 
Rights contains about 13,000 words, whereas our American Bill of 
Rights contains only about 600 words. 

Why should we overlay our inherent and precious rights and free 
doms with a pattern of international rights drawn to suit the con- 
cepts of more than 60 nations with varying and antagonistic con- 
cepts? Even if these international documents, as to language and 
substance, were in exact accord with our own Bill of Rights and Con 
stitution, nevertheless to acquiesce in the theory that the United Na- 
tions through treaties ratified by our Senate can fix and define our 
basic individual rights is in effect to agree that this same authority 
which we thus allow to confer these rights may later withdraw or 
limit them or condition them in such manner as a majority of the repre- 
sentatives of the other nations of the world may from time to time 
deem appropriate. 

However, the outstanding and most alarming example of the effect 
of “treaty law” on our domestic law and on our own Constitution 
and upen the thinking of our judges is to be found in the opinion of 
the Chief Justice of the United States in the decision last year dealing 
with the President’s seizure of private property in the Steel case. 
Lawyers had generally recognized that because of the peculiar pro 
visions of article VI of our Constitution ratified treaties of the United 
States are the supreme law of the land—overriding State laws and 
constitutions and even existing laws of Congress. This of itself con- 
stitutes a dangerous threat to American rights which needs correction 
by an appropriate constitutional amendment. * But the Chief Justice 
of the United States in his dissent in the Steel Seizure case advanced 
the doctrine that the United Nations Charter and other international 
treaties and commitments give the President of the United States 
authority to seize private property which authority is nowhere granted 
to him either by the Constitution or by the laws of the country. 

The Chief Justice argued that when the charter was adopted this 
country thereby accepted “in full measure its responsibility in the 
world community” and an obligation “for the suppression of acts of 
aggression.” Consequently, when the United Nations called upon its 
members “to render every assistance” to repel aggression in Korea 
the President was thereupon authorized to take every action to render 
that assistance. The Chief Justice stated: 

Our treaties represent not merely legal obligations 


he ealls them more than moral commitments which the California 
court does— 
but show congressional recognition that mutual security for the free world is the 
best security against the threat of aggression on a global scale. 

In other words, acting under the charter and subsequent interna- 
tional commitments, the President has powers not granted to him 
by the Constitution but even denied to him by the Constitution. ‘For, 
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mong other things, under section 8 of article I of the Constitution the 
Congress has the sole power “to declare war” and “to raise and sup- 
ort armies” and “to provide and maintain a Navy”; and under the 

{th amendment no person is to “be deprived of life, liberty, or prop- 
rty without due process of law; nor is private property to be taken 
or public use without just componente. 

The Chief Justice succeeded in getting two other members of the 

ipreme Court to join him in this extraordinary doctrine whereby he 

‘ats the United Nations Charter and other international commit- 
ients as superior to the Constitution of the United States. If he had 

icceeded in persuading two additional members of the Supreme Court 

» side with him the United States would in effect then and there 

ive ceased to be an independent Republic and we would have been 
vimmitted and bound by whatever the United Nations does or di- 
ects us to do. We would have had a full-fledged world government 
wvernight, and this is exactly what may happen under so-called treaty 
iW unle ss a constitutional amendment is passe “cl protecting American 

ghts and American law and American independence against the ef- 
fect of “treaties.” Certainly if the American people are to espouse 
vorld government—they should at least have the opportunity of 
lomg so knowingly. Neither this nor any other fundamental change 
ffecting their government should be imposed upon them by indirec- 
tion. 

There are many other treaty proposals in the making affecting our 
form of government and our American rights and liberties. Under 
the loose language of the charter, the Economic and Social Council 
an propose practically any kind of convention on any subject, po- 
litical, social, or economic. 

In 1948 when the declaration was passed—you will see my corre- 
spondence with Secretary Marshall in that speech I introdueed—we 
were not only assured that it was to be a declaration of aspirations 
only, but we were also given to understand that the forthcoming cove- 
nant on human rights would not attempt to cover so-called social and 
economic rights. 

On November 12, 1948, General Marshall as Secretary of State 
wrote me as president of the American Bar Association assuring the 
American Bar Association that the declaration was only to be a decla- 
ration of principles and of no legal force or effect. Now we discover 
that the sponsors of the declaration are proposing that it should be 
mplemented as a part of the covenant on human ee and I take 
that from the United Nations Bulletin itself, March 1, 1952, pages 240 
to 242—and is to be ratified as a treaty and enforced through the or- 
ganization of international courts. Thus, the “internationalists” and 
the State Department move step by step—first aspirations, then rati- 
fication of these aspirations in treaty form, then international courts 
to enforce the aspirations. Thus our internal rights under our own 
Constitution, and Bill of Rights, are to be undermined step by step 
ind will continue to be undermined unless the American people shut 
off this insidious process by an appropriate constitutional amendment. 

Meanwhile, the Genocide Convention is still on the agenda of the 
Senate for ratification, which, if ratified, would, among other things, 
commit us to the principle of the trial of American citizens in foreign 
courts. We fought a revolution to nr the transportation of 
American citizens overseas for trial. The Genocide Convention car- 
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ries a provision for the extradition of American citizens for trial out 
side the United States where our constitutional trial procedures and 
Bill of Rights would not operate. In passing it should be observe 

that the Genocide Convention is a “trick” document—I say that a 
visedly—in that it does not outlaw the kind of genocide that occurred 
in Hitler’s Germany and is now occurring in Russia and in Russia) 

satellite countries. And that is fully developed by the American Ba 

Committee at the hearing before the subcommittee of the Senat 
Foreign Relations Committee in January 1950, 

As already pointed out, under the American theory of government 
our basic individual rights belong to the American people. They are 
retained by the people even as against the Government itself and ought 
not to be subject to definition or modification through the use of the 
treatymaking process. Our own Bill of Rights forbids the Congres- 
to change our basic rights but as the Constitution now stands it does 
not prevent our basic rights from being changed by a treaty made ‘1, 
the treatymaking agency which consists of the President and two 
thirds of the Senators present and voting. This is the loophole in the 
Constitution that we now face and through which the internationalists 
propose to move and by treaty law change and level out our American 

rights (both State and individual) and thereby change our form of 
government. ‘The new school of internationalists say a treaty can be 
made on any matter which international opinion deems to be of inter 
national concern and that “human rights” are of international concern. 
This new concept has led our State Department to say officially that 
“there is no longer any real difference between domestic and foreign 
affairs” (State Department Publication 3972—Foreign Affairs I Polic ) 
Series 26 released September 1950). But the State Department never 
came out. Mr. John Pnaamces let the cat out of the bag in January 
1948, but the State Department did not feel it should tell the American 
people that that was the story until September 1950. Because of this 
declaration by the State Department and declarations by U. N. repre 
sentatives like Mr. Humphrey, article 2, paragraph 7 of the charter, 
that nothing contained therein shall authorize the United Nations to 
intervene in domestic matters, becomes meaningless. 

With this broad picture of what is going on in the international] 
- 1, certain specific questions need to be answered. 

. How far can a treaty affect or nullify the provisions of the State 
cdaidseeaeas' A treaty may completely nullify a provision in a State 
constitution and without the people of a State having any voice in the 
matter directly or through their State legislature, because under 
article VI of the United States Constitution a treaty is the— 

Supreme Law of the Land * * * any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding. 

No informed lawyer will a this peat. (Santovincenzo v. Egan, 
284 U. S. 30: Valentine v. U. S.. 299 U.S. S. 5.) 

. How far can a treaty affect or nullify a State statute? The 
answer is the same. It may, and for the same reason. No informed 
lawyer will differ on this point because it is specifically covered by 
article VI. 

How far can a treaty affect or nullify the decision of a State 
supreme court? The answer isthe same. A treaty may nullify a State 
supreme court decision. No informed lawyer will disagree on this 
because it also is specifically covered by article VI. 
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How far cana treaty affect or nullify existing Federal legislation 
the same subject ¢ The answer is the same. See U.S. v. Reid ((C. 
9) 73 F. (2d) 153,155), where the court said: 


it is doubtful if the courts have power to declare the plain terms of a treaty 
d and unenforceable * * *, 


also U.S. v. Thompson (258 Fed. 257, 260), where the court said: 


rhe power to make treaties has been frequently before the Supreme Court, 

there is not a single instance in which a treaty has been declared uncon 

tutional * * 

». Can a treaty amend or override the United States Constitution 

d Bill of Rights, and, if so, to what extent? Under the logical ap 

eation of Missouri v. Holland (252 U.S. 416) it can. This will 

e discussed later, because upon this point there is disagreement among 

wyers. But it should be pointed out in passing that if a treaty can 

mend or override the Constitution of the United States, then a 
treaty can: 

1) Change our form of government from a Republic to a socialis 
and comple te ‘ly centralized state. 

b) It can put us into a world government without the people either 
rectly or through the Congress passing on the question. 

(c) It can increase the powers of the Federal Government at the 
‘pense of the States. For example, in the so-called field of civil 
ights, a treaty can do what the Congress has theretofore refused to 

do. The Congress has to date refused to enact the civil rights pro 
gram. To get around this, in spite of Congress, Truman’s Committee 
n Civil Rights last year proposed that the Human Rights Commis 
sion of the United Nations incorporate the President’s program -in 
treaty form and thus circumvent the Congress (Civil Rights Com 
mittee Report, par. 10). 

(7) A treaty can seriously affect our basic individual rights as, 
for example, the right of a citizen to be tried in American courts and 
under the protection of “due process.” This was openly asserted 
the report of the section of international comparative law to the house 
f delegates of the American Bar Association in February 1952, where 
t was stated: 


So far as the requirement of indictment by grand jury and trial by jury are 
neerned, these apply only to trials in the Federal courts, and can have no 
ipplication to an international court set up by a group of nations in the exer 


se of their treaty-making power * there is no reason why such courts may 


ot be created in the exercise of the treaty-making power. 

In other words, it is claimed that under the treaty-making powe1 
provision may be made for the trial of American citizens abroad, for 
offenses committed here, by methods and in places (see Sixth amend 
ment) which the Constitution forbids. 

I will now discuss the question heretofore raised (about which there 
is some disagreement among lawyers) as to whether, under the Holmes 
doctrine in Missouri v. Holland (252 U.S. 416 (1920) ), a treaty can 
enlarge or amend the United States Constitution and bypass the Bill 
of Rights. 

In earlier United States Supreme Court cases it was indicated that 
a treaty may not enlarge or amend the Constitution of the United 
States. 

In New Orleans v. United States (10 Pet. 662 (1836) ), it was held 
obiter that “Congress cannot by legislation, enlarge the Federal juris- 
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diction nor can it be enlarged under the treaty-making power.” This 
case is sometimes referred to as having invalidated a treaty on the 
foregoing ground but the decision is explainable on other grounds and 
its reasoning on the treaty-making power is in any event in confli 
with Missouri v. Holland as will later “p pear. 

In Dor Vv. Brad n (16 How. 655 ( U. , 18d: 3) 7 the Court indicated 
that the Constitution was superior to a tre aty: 

The treaty is therefore a law made by the proper authority, and the courts 
of justice have no right to annul or disregard any of its provisions, unless the 
violate the Constitution of the United States ° 

In Hauenstein v. Lynham (10 Otto 483 (U.S., 1880) ), although the 
Court held a . rginia statute regarding escheat of alien property had 
been nullified | an American Swiss treaty, it suggee ested that ‘there 
were limitations foie the treaty making power by saying that: 


* * * There are doubtless limitations of this power as there are of all others 
arising under such instruments; but this is not the proper occasion to consider 


the subject 


Follow Ing the Hauenstein case and in support of a doctrine of limita- 
tions came DeGeofroy v. Riggs (133 U.S. 258 (1890)). In this case 
the court clearly indicated that the treaty-making power was not to be 
treated as unlimited. 

In two earlier cases, W hitn YY, wen rtson (124 U. S. L9O ( L588 ) ) 
and Botiller v. Dominguez (130 U.S. 238 (1889) ), an important limi- 
tation was indicated, to-wit: that a treaty may be abrogated by the 
enactment of a subsequent Federal statute clearly inconsistent there 
with. Such a limitation would, of course, have the salutary effect of 
preserving in the people, through their elected Representatives in 
Congress, the ultimate power of preventing the President, with the 
consent of the Senate, from making domestic law on a particular sub- 
ject, or supplementing or amending the Constitution of the United 
States without the consent of the people. 

But the sanity and safety of the developing judicial doctrine of the 
earlier decisions regarding proper limitations upon the treaty-making 
power was more or less swept away by the a language of Mr. 
Justice Holmes in Missouri v. Holland (252 U. S. 416 (1920) ). In 
this case Mr. Justice Holmes held that whereas congre ssional enact- 
ments to be the supreme law of the land must be made in pursuance of 
the Constitution, a treaty is the supreme law of the land if made only 
under the authority of the United States, which merely means the 
President and two-thirds of the Senate present and voting. Under 
the Holmes concept a treaty, unlike a Federal statute, will be valid and 
be the supreme law of the land even though not made “in pursuance 
of the Constitution.” 

The language of article a requiring a treaty merely to be made 
under the authority of the United States, rather than in pursuance 
of the Constitution, thus resulted in the Supreme Court holding that 
under a treaty Congress may exercise legislative powers which it would 
not have under the Constitution * the absence of the treaty and that 
Congress may pass any legislation under a treaty that it deems “neces- 
sary and proper” (Constitution, art. I, sec. 8) regardless of what may 
be the constitutional limitations on the Congress apart from the treaty. 
Therefore, the logical result of Missouri v. Holland is that a treaty 
may both enlarge and change the Constitution itself and sweep away 
State constitutions and State laws in the process. 
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Chief Justice Charles E. Hughes almost prophetically recognized 

constitutional predicament the people of America now face when 
April 26, 1929, speaking before the American Society of Interna 
il Law he said: 


if we take the Constitution to mean what it says, it gives in terms to the 
ted States the power to make treaties, it is a power that has no explicit limita 
attached to it, and so far there has been no disposition to find in anything 
ing to the external concerns of the Nation a limitation to be implied 
Now there is, however, a new line of activity which has not been very noticeable 
his country, but which may be in the future, and this may give rise to new 
stions as to the extent of the treaty-making power. I have been careful in 
I have said to refer to the external concerns of the Nation. I should not 
to voice any opinion as to an implied limitation on the treaty-making power. 
Supreme Court has expressed a doubt whether there could be any such 
it is, the doubt has been expressed in one of its opinions (Meaning, Missouri 
lolland.) But if there is a limitation to be implied, I should say it might be 
lin the nature of the treaty-making power 
What is the power to make a treaty? What is the object of the power? The 
mal scope of the power can be found in the appropriate object of the power 
power is to deal with foreign nations with regard to matters of international 
ern. It is not a power intended to be exercised, it may be assumed, with 
spect to matters that have no relation to international concerns, But if we at 
pted to use the treatymaking power to deal with matters which did not 
tain to our external relations but to control matters which normally and 
ropriately were within the local jurisdictions of the States, then I again say 
re might be ground for implying a limitation upon the treatymaking power 
t it is intended for the purpose of having treaties made relating to foreigr 
\irs and not to make laws for the people of the United States in their internal 
neerns through the exercise of the asserted treatymaking power. 


But this is exactly what is now being attempted by the modern “in 
rnationalists” in the United Nations—to use treaties to make domes 
law- and they pre pose through the doctrine of Missouri against 
Holland “to make laws for the people of the United States in their 
ernal concerns,” for as the State Department has officially said: 
“There is no longer any real difference between ‘domestic’ and ‘foreign’ 
ffairs.” (State Department publication 3972, foreign affairs policy 
es 26, released Septemb rr 1950.) 
Mr. John Foster Dulles at the: gional meeting of the American Bar 
(ssociation at Louisville April 12, 1952, stated the danger we face as 


to “treaty law ” as follows: 
Treaty law can override the Constitution, and treaties can cut across the rights 
en the people by the Constitution and Bill of Rights. 


Because of this grave threat to constitutional government in this 
country and in order to set at rest this matter of risking what the 
Supreme Court mav do under the new cc neept of “treaty law.” the 


\merican Bar Association, after several vears of consideration 


after full debate in its house of delegates, concluded that a constitu 
tional amendment is necessary to preserve American rights and the 
American form of government against the dangers of treaties and 
executive agreements. The form of amendment which the members 
] 2. B: . nat? > ; arn ‘ . » | | 
of the American Bar Association committee on peace and law elieve 
appropriate and adequate has been set forth in my preliminary state 
ment, and is again set forth for convenience: 


\ provision of a treaty which conflicts with any provision of this Constitution 
hall not be of any force or effect. A treaty shall become effective as internal law 
n the United States only through legislation which would be valid in the absence 

of treaty. Executive agreements shall be subject to regulation by the’ Congress 
and to the limitations imposed on treaties by this article. 
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As to the form of amendment, 1 would like to make a little state 
ment about that. Any draft of a constitutional amendment to protect 
\merican rights (State and individual) against the dangers of “treaty 
law” and executive agreements should embody the following purposes 
and ob yjectives : 

1. Remove any possible doubt that a treaty or executive agreement 
to be valid as domestic og must be consistent with the Constitution 
and not in conflict with it. Give unequivocal constitutional effect to 
judicial dicta not yet adil ose in binding decisions, to the effect 
that Congress cannot, by legislation, enlarge the Federal jurisdiction, 
nor can it be enlarged under the treatymaking power,” and that no 
provision of a treaty which violates the Constitution or which is in 
consistent with the nature of the Government of the United States or 
of the relation between the States and the United States, shall be valid. 
Vew Orleans v. United States (10 Pet. 662, 736): The Cherokee To- 
hacco (11 Wall. 616, 620-1) ; Holde ny. Joy ( 17 Wall. 211. 243); De- 
Geofroy V. Riggs (133 U. S. 258, 267): and see Asakura v. Seattle 
(265 U. S. 332, 341). Any senesenanen drawn by some persons from 
Missouri v. Holland (252 U. 116), and U.S. v. Curtiss-Wright Cor- 
poration (299 U.S. 304, 316 319), that the treaty power is unlimited 
in any field, regardless of the Constitution, should be unqualifiedly 
negatived by such amendment, and any doubt on this —_ be for- 
ever set at rest. See also United States v. Pink (315 U.S 3, 233-4). 

The amendment should prevent a treaty or aati agreement 
from becoming internal law in the United States by force of its self 
executing terms. The amendment should make all treaties non-self- 
executing so far as domestic law is concerned until implementing leg- 
slation has been passed. The amendment should remove the doubt 
as to whether a treaty is self-executing or non-self-executing from the 

of judicial speculation and make the internal effectiveness of 
reaty within the United States depend exclusively on implement- 
c lemislation. 

As has already been pointed out in this connection, in almost every 
important country of the world except the United States, each country 
s free to decide when and to what extent it wishes to implement a 
treaty by the disso of legislation even though such signatory State 
as agreed generally to enact such legislation. (Report, peace and 
law ¢ omimithe e. Se ptember 1950, pp. 9 to 12.) 

The United States is the only important country that faces the 
peculiar legal situation, except possibly France and Mexico—that is 
sometimes used against us, if I may say so, but France is not a federal] 
republic like we are. France has no bill of rights like we have, and 
neither has Mexico. So I merely point that out. -As I say, upon 

examination, they are not true exceptions, but when a treaty is rati- 
fied by our constitutional process by the President with the consent of 
the Senate, its provisions automatically becomes a part of the supreme 
law of the land. Hence, in the United States when an international 
agreement like the United Nations Charter, or the genocide conven- 
tion or the covenant on human rights, is ratified as a treaty, it may 
supersede every city ordinance, every county ordinance, every State 
law, every State constitution, and every Federal statute on the same 
subject and under the logical result of the Holmes doctrine in Mis- 
souri against Holland, it may enlarge and amend the Constitution 
of the United States. 
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Che amendment should limit the language of the decision of 
ssouri against Holland, supra, by making it clear that in legislating 
respect of treaties, Congress shall have no powe r which it does not 
ady have under the Constitution, apart from its power to carry 
ities into effect under the “necessary and proper clause” of the 

stitution art. I, sec. 8). The amendment should take care of 
broad language in U. N. v. Curtiss-Wright Corporation, supra 

99 U.S. 304), where the language of the Court espouses the theory 
inrestricted inherent Federal power in the field of international 
itions. 

The amendment should make it inescapably clear that the limi- 
ons on Congress in the first amendment that “Congress shall make 
law” cannot be escaped by use of the treatymaking power or by 

executive agreement under the claim that the President and Senate 
e a separate agency for treatymaking and are not subject to con- 
titutional limitations on re (See a of committee on 
ice and law, September 1, 1950, pp. 40-41.) Some critics say that 
y amendment ace roti the Ricielne purposes and objectives 
ld prevent the proper exercise of the treatymaking power in the 
ternational field—that such an amendment would abridge the power 
the United States to make treaties of commerce, of navigation and 
friendship and the power to make many other traditional types of 
eaties. This argument is fully disposed of in the February 1952 
port of the committee on peace and law, pages 14 to 17, inclusive, 
d the matter has been dealt with at greater length in an article 
pearing in the June 1952 issue of the American Bar Association 
rnal by Dr. George A. Finch, an eminent authority on treaties 
d the editor of the American Journal of International Law. 
Several different drafts of amendments have been proposed but for 
iphicity and directness of language I believe this text now recom- 
ended by the American Bar Association’s committee on peace and 
iw best meets the objective of protecting American rights and the 
ierican form of government. An increasing number of lay or 
izations have approved the proposal for such a constitutional 
endment. These now include such organizations as the American 
egion, the Veterans of Foreign Wars, the Marine Corps League of 
\merica, service clubs, and many other organizations. And I would 
ce to introduce the list because it is rather formidable. I would 
e to now introduce a list of organizations that officially support the 
istitutional amendment. 
The CHarrMan. Very well. 
(The list referred to is as follows:) 


SOCIATIONS AND ORGANIZATIONS OFFICTALLY SUPPORTING THE PROPOSAL FOR A 
CONSTITUTIONAL AMENDMENT ON TREATIES AND EXECUTIVE AGREEMENTS 


he American Bar Association: The following State Bar associations have 
officially adopted resolutions favoring a constitutional amendment on treaty 
law: Arizona, Arkansas, Colorado, Florida, Indiana, Iowa, Louisiana, Mis- 
sissippi, Montana, North Dakota, Pennsylvania, South Dakota, Tennessee, 
lexas, Washington 

ational Association of Attorneys General—This is highly significant because this 
association represents the chiefs of the legal departments of each of the 48 
States 

rhe following State legislatures have passed resolutions favoring a constitutional 
amendment on treaty law: California, Colorado, Georgia, Wyoming. 
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American Legion 
American Legion Department of California 
Veterans of Foreign Wars of the United States 
The Catholic War Veterans (Post No. 975) 
Marine Corps League 
Kiwanis International 
American Farm Bureau Federation 
California Farm Bureau Federation 
Pennsylvania State Grange 
National Society of the Sons of the American Revolution 
National Society of the Daughters of the American Revolution 
National Association of Pro America 5 
American Council of Christian Churches 
National Society for Constitutional Security 
Minnesota Federation of Business and Professional Women’s Clubs, Ine 
New York City Federation of Women’s Clubs 
National Economic Council, Ine. 
American Flag Committee 
Constitutional Foundation, Inc. 
Women’s National Patriotic Conference on National Defense, representing 
the following women's organizations throughout the United States: 
American Gold Star ‘Sisters, Inc. 
American War Mothers 
American Women's Legion of World Wars 
Auxiliary to Sons of Union Veterans of the Civil War 
Blue Star Mothers of America 
Dames of the Loyal Legion of the United States of America 
Daughters of Union Veterans of the Civil War (1861-1865), Inc. 
Gold Star Wives of America 
Guardians of Our American Heritage 
Ladies of the Grand Army of the Republic 
Marine Corps League Auxiliary 
National Society for Constitutional Security 
National Society, Daughters of the Revolution 
National Society, Daughters of the Union 1861-1865, Ine. 
‘ational Society of New England Women 
ational Society, Patriotic Women of America, Inc. 
ational Society, Service Star Legion, Inc. 
ational Society, Women Descendants of the Ancient and Honorable 
Artillery (ompany 
vational Woman's Relief Corps Auxiliary to the Grand Army of 
Republic 
National Yeoman F 
Navy Club, U. 8. A. Auxiliary 
Navy Mothers Club of America 
New York City Colony, National Society of New England Women 
Society of Sponsors of the U. 8. Navy 
The National Gold Star Mothers, Inc. 
The Wheel of Progress 
United States Army Mothers 
Women of the Army and Navy Legion of Valor of the U. S. A. 
Women’s National Defense Committee of Philadelphia 
Many other merely local organizations throughout the United States have 
also endorsed the proposal for a constitutional amendment. 


THE CHAMBER OF COMMERCE OF THE UNITED STATES 


Though it has not passed a formal resolution for a constitutional amendment, 
the Chamber of Commerce of the United States first through a special committee 
appointed to study the subject, then through its standing committee on policy, 
then by its whole body of delegates at its annual meeting in April of last year 
in simple and easily understandable language adopted the following policy wit! 
respect to the processes of making international agreements and with respect t 
the effect on domestic law of such agreements: 

A. No provision of a treaty or of an executive agreement that alters o1 
abridges the Constitution of the United States shall become effective unless suc! 
alteration or change is embodied in a constitutional amendment adopted and 


ratified in the manner provided in that Constitution for its amendment. 
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No provision of a treaty or of an executive agreement that alters or abridges 

‘ights protected by the laws of the United States or the Constitution or laws 
e several States shall become effective unless and then only to the extent 
Congress shall so provide. 


NATIONAL ASSOCIATION OF MANUFACTURERS 


e National Association of Manufacturers has officially adopted a declaration 
licy Similar to that adopted by the United States Chamber of Commerce. 

Mr. Hotman. This movement, if I may say so, is now a matter of 

rest not merely to lawyers but to great organizations like the 
‘rican Legion, the Veterans of Foreign Wars, the Marine Corps 
igue of America, service clubs and many organizations as shown 
the list introduced. 

There is a widespread national interest in the matter, calling for 

rly action by the Congress. 

[ believe the foregoing text is best because in simple and under- 

nting indable language, without unduly restricting treaty-making power, 
meets the following minimum requirements to protect American 
hts (State and individual) against treaties and executive agree- 
ments for it clearly provides 
That no provision of a treaty which conflicts with a provision 
of the C onstitution of the United States is valid. 
That no treaty is effective until implemented by legislation. 

This merely puts the United States on a par with other nations as 

to the initial effect of a treaty.) 
That no legislation shall be valid if contrary to or in excess of 
e powe rs de legated to the Congress by the C onstitution. 
That executive agreements shall be subject to regulation by the 
Congress and to the limitations imposed on treaties. 

In my opinion, a constitutional amendment along the foregoing 
lines is necessary to protect American rights and to preserve the 
American form of government. I believe it will have the support of 
. large majority of Americans and in due course will receive the ap- 
proval of the necessary three-fourths of the States. 

Now, I prepared, Senator Bricker, a comment on your text. I 
dictated that early this morning. I would like to put that in and 
just comment on it at the moment. I have indicated the broad line 
that I think the amendment should cover. This is a separate memo- 
randum in re Senate Joint Resolution 1. I will first quote you Senate 
Joint Resolution 1 so it is before you conveniently, so you don’t have 
to have it on a separate sheet 

SecTIOoN 1. A provision of a treaty which denies or abridges any right enu- 
erated in this Constitution shall not be of any force or effect. 

Sec. 2. No treaty shall authorize or permit any foreign power or any 
nternational organization to supervise, control, or adjudicate rights of citizens 
f the United States within the United States enumerated in this Constitution 

any other matter essentially within the domestic jurisdiction of the United 
States. 

Seo. 8. A treaty shall become effective as internal law in the United 
States only through the enactment of appropriate legislation by the Congress. 

Sec. 4. All executive or other agreements between the President and any 
nternational organization, foreign power, or official thereof, shall be made only 
n the manner and to the extent to be prescribed by law. Such agreements 
shall be subject to the limitations imposed on treaties, or the making of treaties, 
y this article. 


Sec. 5. The Congress shall have power to enforce this article by appropriate 
legislation. 
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Sec. 6. This article shall be inoperative unless it shall have been ratifi 
as an amendment to the Constitution by the legislatures of three-fourths of 
several States within seven years from the date of its submission. 


COMMENTS ON SECTION 1 


In my opinion, section 1, in its phrasing, falls short of protecting 
American rights (State and individual) against the dangers of “treaty 
law” in merely providing that- 

A provision of a treaty which denies or abridges any right enumerated in 
this Constitution shall not be of any force or effect. 

The language is insufficient to act as a protective constitutional 
shield against the invasion of many basic rights not enumerated i: 
the Constitution. The Constitution protects many rights not enu 
merated in that instrument. The ninth amendment, for example, 
provides that— 
the enumeration in the Constitution of certain rights shall not be construed to 
deny or disparage others retained by the people. 

On this subject and others the Constitution itself protects nonenu 
merated rights. Also, the 10th amendment protects nonenumerated 
rights by providing that— 

the powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people. 
One such basic right is the right to determine its law of property. 
For example, some States have community property, others different 
laws with respect to the acquisition, ownership, and enjoyment of 
property, which are not enumerated in the Constitution. 

The phrasing, in my judgment, fails to take into account the con 
stitutional concepts contained in both the 9th and 10th amendments. 
The American Bar Association draft does this and therefore would 
seem preferable. It provides “a provision of a treaty which conflicts 
with any provision of this Constitution shall not be of any force or 
effect.” This simple provision adequately takes care of those very 
important rights and powers covered by the 9th and 10th amend- 
ments. 

Even many of those who are pronounced opponents of any “treaty 
law” amendment have not quarreled with the language of the first 
sentence of the American Bar proposal. For the most part our critics 
have merely said that a constitutional amendment to that particular 
effect is unnecessary because already any provision of a treaty which 
actually conflicted with the Constitution would be held invalid by the 
courts—which we of course think is at least sufficiently doubtful— 
that the only way to be sure of it, is to have a protective constitutional 
amendment that will make it sure for all time. 

Senator Bricker. I might say in connection with that that we want 
a first sentence all-inclusive of all rights observed by American peo 
ple, whether observed or granted or what not. 

Mr. Horman. Don’t misunderstand me. We agree with your ob 
jective and you agree with ours. I think it would be helpful. 

Senator Bricker. I think it is. 

Mr. Hotman. That instead of having loose talk by we people in 
the American Bar, if I just put it down. This is not the American 
Bar. This is just Frank Holman. 
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Senator Bricker. I appreciate that, but I wanted to make it clear 

iat the objective is that. 

Mr. Houtman. I understand that perfectly. 

Senator SmirH. May I make this point: as I understand, Mr. Hol 

an, What you are doing there is you want to get away from any idea 

at under our form of government the Government has enumerated 
d passed down rights to the people. 

Mr. Hotman. That is right. 

Senator Smiru. But, rather, that the people themselves possess the 

ehts originally. 

Mr. Horman. That is right. 

Senator Smirn. And they still possess all of those rights which 
have not been granted to the General Government. 

Mr. Hotman. That is right; that is exactly right. 

Senator Smiru. The conception, as I have found, of some foreign 
ers is that they get their rights from the Government, that they are 
passed down, instead of the rights of the Government passing up. I 
think that is a point we may have considerable to do with straighten- 

ne out. 

Mr. Hotman. That is the point I am making. I am talking about 
language, not objectives. 

Senator Smrru. I am reminded by that of the incident I told you 
about of my friend the Polish gentleman and lawyer where I dis 
covered that when in conversation with him—and I have known him 
many years—that he did not have the conception of our constitutional 
government that I have and that you have. 

Mr. Hotman. That is right. 

Senator Bricker. I think it is safe to say that no country in the 
world has ever looked upon human rights except ours as anything 
but what the Government gives the people. 

Mr. Horman. That is right. That is exactly what the Russians 
told Mrs. Roosevelt, and she admitted it in a public interview. She 
should be given credit for trying to get something in the declaration 
that man is endowed. by his creator with certain rights. And I have 
the newspaper clippings here on that, which I can furnish if necessary. 
The Russians said, “Oh, no, that is all wrong. The individual has 
only such rights as the government gives him, and he only has them 
as long as the government lets him have them.” Then they tried to 
get in something about man is endowed by nature, which is a little 
less of a personal God than the Creator. They said, “No, he isn’t en- 
dowed by anybody. He just gets what the state gives him.” That is 
what happened under the international documents. We have com- 
promised with the other fellow’s point of view all the way along. 

Senator Bricker. Showing the impossibility of getting our point 
of view ever accepted. 

Mr. Hotman. That is right. 

Mr. Scuwerre. They did agree in the new second Covenant on Hu- 
man Rights, which describes the social, economic, and cultural rights, 
to a clause in one paragraph that these rights “are granted by the 
state.” 

Senator Smiru. Might it not be well, Mr. Holman, to bear in mind 
the conversation I have had with Mr. Rix that we, of course, recog- 
nize the rights in the people, as is true at least of a few of thé nations, 
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the other nations, as in the common law of England, and I presume 
though I understand they do not have the same kind of 
we have. That would he another exception. 
OLMAN. ‘itish Parliament, Senator Smith, can do man) 
ir Congress can’t. They can try a man for treason and for- 
and property, they can change a man’s will after he 
lange a contractual obligation if they think it is 
state to do it. So they have still got some of that 
‘ absolute power there which we do not have in our 


Bricker. Parliament is almost supreme. 
Senator Smrru. They are elected representatives of the people. 
Mr. Hotman. That is true, but you have legislative supremacy over 
private contracts. 

Senator Bricker. The Parliament in England is utterly supreme 
In Canada there is no bill of rights. They are debating one now; are 
they not? 

Mr. Hotman. That is right. 


COMMENT ON SECTION 2 


Section 2, which undert: ales to spell out specifically that no foreign 
power or international organiz: ition shall exercise any supervision 
or control over the phate: of citizens of the United States within the 
United States, is unnecessary if section 1 follows the American Bar 
Association’s concept. This is so because the Federal Government 
under the Constitution cannot grant to any foreign power or inter- 
national organization any supervision or control over the rights of 
citizens in the United States unless it be under the treaty power; that 
if the treaty power is limited to prevent any conflict with the Consti- 
tution, and Congress is limited to legislating under the powers already 
delegated ( apart from the treaty power) no foreign nation or inter- 
national organization can acquire any control over the rights of citi- 
zens of the United States. 

In matters of detail the words in section 2 “enumerated in this 
Constitution” are ob jection: able for the same reason as stated above 
in the comment on section 1. 

Senator Bricker. That is the only one I would like to consider 
further with you. 

Mr. Hotman. All right. 

Moreover, the phrasing of section 2 may cover and prevent many 
highly desirable international arrangements, which in one sense 
“supervise, control, or adjudicate rights of citizens of the United 
States”’—for example: Treaty arrangements setting up interna- 
tional commissions for the determination of the right and the amount 
of damages to American citizens—like the International Commission 
settling the claims of farmers in the northeastern part of the State 
of Washington for damages done their properties by fumes from the 
Trail smelter in British Columbia. Over the years many treaties 
have thus beer made W hic h, in effec C, “supervise, control, or adjudicate 
the rights of citizens” and it would be inappropriate to “shut off” the 
making of such treaties. 

Furthermore, the phrase “over any other matters essentially within 
the domestic jurisdiction of the United States” may be open to argu- 
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nt unless there be added thereto the words “as determined by the 
ited States.” It is true that it is hornbook law that the Supreme 
‘ourt of the United States is the final arbiter of the Constitution of 
: United States, but it is also true, as we know, that many inter- 
:tionalists, including representatives of the United States Govern- 
nt in the U. N. are of the view that— 


ce the matter has become, in one way or another, the subject of regulations 

the United Nations, be it by resolution of the General Assembly or by con- 

ntion between member states at the instance of the United Nations, that such 
eases to be a matter essentially within the domestic jurisdiction of the mem- 
states, 

f | may say so, Senator, I would like to give you this thought, which 
[ did not get in here. You see, the way they—if I may use the word 
I quotes—“fooled” us up to the.moment is having put in a reference 
to domestic matters in article VII of the Charter, and by having 
showed us Mr. Stettinius’ letter there was to be inter ference in do- 
mestic matters they bypassed that whole thing by say ing, “There is 
now no difference between domestic and foreign affairs.” If you put 
a phrase in like “over any other matters essentially within the domes- 

» jurisdiction of the United States” you have pretty nearly got to 
put something in there also negative of the state’s announcement of 
policy, because they will ride right through it again, you see. 

Senator Bricker. Such as you suggest, “as determined by the 
United States.” 

Here is what I am driving at, Mr. Holman. I will be very open 
about it: Phillip Jessup’s concept of this treaty power is the right 
to bring about a world government through treaty, and also the con- 
trol over our domestic, “social, and economic rights, world medicine, 
socialized medicine, and so forth, and I am trying to plug that loop- 
hole so that there will be no possibility of it. 

Mr. Hotman. That is what we want to do. 

Senator Bricker. I have not any pride of language in it. 

Mr. Hortman. I know. 

Senator Bricker. I want to do it in section 2. I don’t know whether 
we have done it or not. 

Mr. Hotman. I will tell you. When Dr. Finch testifies, he is our 
planning expert on No. 2. I am kind of sticking my neck out here. 

Senator Bricker. All right, I will be here. 

Mr. Hotaan. What I wanted to call your attention to, because it 
never quite occurred to me before, is that they might, if you use that 
phrase “over any other matters essentially w ithin “the domestic juris- 
diction of the United States” is they might say that there are no 
longer any such matters. 

Senator Bricker. You might qualify that by saying “as determined 
n the Constitution” or “as provided in the Constitution.” 

Mr. Hotman. That is why I want you to think a little as to whether 
you don’t need another phrase there as determined by us, because they 
will determine that we have not got anything left that is within our 
domestic jurisdiction. 

Senator Bricker. The State Department said that. 

Mr. Hotman. I know. 

It is said that the foregoing represents “the official view of the 
United Nations, as well as of the member states that have voted in 


80572—53——-11 
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favor of the Universal Declaration of Human Rights.” (Treaties and 
Executive Agreements, hearings on S. J. Res. 1: 30, p. 525.) 


COMMENT ON SECTION 3 


Section 3 adopts the first portion of the American Bar Association ’s 
proposal which renders all treaties non-self-executing as interna 
law until Congress acts by appropriate legislation, but omits the Sui 
ther limitation that in so legislating Congress must legislate unde: 
its delegated powers in the absence of such treaty. While section 3 
is helpful in that it renders all treaties non-self-executing until the 
Congress acts, it fails to limit the doctrine of Missowri v. Holland which 
was and is largely the basis for the need of a constitutional amend 
ment and hence is the specific target. of the further language of the 
American Bar Association’s proposal that in legislating under treaties 
Congress must act within its delegated powers. The basic question 
here is whether the doctrine of Missourt v. Holland shall be limited 
or whether the treaty power shall be permitted under the develop- 
ment of the doctrine by the internationalists to embrace all sorts of 
matters intended by the Constitution to be within the retained juris 
diction of the States or of the people and not delegated to Congress. 
Without some such limiting words as suggested by the American 
Bar Association proposal, the constitutional balance between State 
and Federal power can be substantially upset under the doctrine of 
Missouri v. Holland, and Congress, by legislation, can take over vast 
areas heretofore reserved respectively to the States and to the people. 

It may be that the failure to include the American Bar Association's 
suggestion, which limits Congress to its delegated powers, may please 
a lot of people who are internationalist-minded and favor a strong 
Central Government at the expense of the States; but if section 3 
passes in its present form the States will have to fight their battles 
in Congress in the hope of preventing Congress by persuasion from 
invading domestic areas permitted to be invaded under the Constitu 
tion as now construed in Missouri v. Holland. From the point of 
view of protecting the retained rights of the States and of the people it 
would be prefe rable to have no such section 3 in the amendment at all, 
than to have a proviso that might actually be construed as enlarging 
the powers of Congress to legislate in connection with many matters 
now not delegated to the Federal Government. 

Senator Bricker. At the present time the Senate and the President 
can do that. In our suggestion, we have further protected the States 
by giving that power only to the Congress of the United States. 

Mr. Hotman. But you are setting up an omnipotent legislative 
branch that can 

Senator Bricker. You have got a legislative branch. 

Mr. Hotman. But not always with such gentlemen as you and 
Senator Langer and Senator Smith is there. We think very strongly 
that we should not, by constitutional amendment, turn from arbitrary 
Executive power to arbitrary Executive legislative power. That is 
the point. 

Senator Bricker. Yes. 

Mr. Hotman. The language of section 3 of Senate Joint Resolu- 
tion 1 as now drafted, might actually be construed as modifying or 
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en negativing the present protective features of the 9th and 10th 
unendments. 

As set forth in my main Statement of Views, I believe the peace 
| law committee has now simplified and improved its own former 
ft covering the treaty implementation clause by merely having it 
tate, “A treaty shall become effective as internal law in the United 
States only through legislation”—as pointed out this morning, we 
have left out “by the Congress”—“which would be valid in the absence 


of treaty. 


Comment on section 4: 

Section 4 relating to executive agreements carries out in different 
guage the concept of the American Bar Association’s proposal, 
unely, that all executive agreements are subject to the control of 
Congress and shall be made only in the manner and to the extent pre- 
scribed by law. 

[he first sentence of section 4 is satisfactory but it does not recog- 
nize, as does the American Bar Association’s proposal, that the power 
probably already exists to limit executive agreements by legislation. 
To recognize this probability may be of importance for purposes of the 
record in case the proposed amendment should be passed by Congress 
but fail to get the requisite approval by the States. In other words, 
the record should not be made to appear that Congress presently thinks 
it has no power to regulate executive agreements. 

The last sentence of section + reads “such agreement shall be subject 
to the limitations imposed on treaties, or the making of treaties by this 
article.” The objective of the draftsmen is reasonably clear but the 
language does not seem to be entirely happy. The words “or the 
making of treaties” is surplusage. 

\gain, as set forth in my main Statement of Views, I think the peace 
and law committee has now simplified and improved its own former 
draft covering executive agreements by merely having it state, “execu- 
tive agreements shall be subject to regulation by the Congress and to 
the limitations imposed on treaties by this article.” 

[ do not see that section 4 of Senate Joint Resolution 1 is any 
substantial improvement over the American Bar Association’s draft. 
However, it does embody the basic principle, namely, that executive 
agreements are subject to congressional control and cannot invade 
American rights any further than a treaty can do under the new 
proposed limitations on the treaty powers. 

The overall objection to Senate Joint Resolution 1 is that it is 
too long to be readily grasped and understood by the people or even 
by State legislatures. Naturally, the important thing is to get a 
sound amendment but as simple an amendment as possible, but ade- 
quate as to both language and content to protect American rights. 
I believe the draft now proposed by the peace and law committee, as 
set forth in my main statement of views meets these requirements. In 
order to have it officially before this Committee at these hearings, 
it was introduced in the Senate last Monday as Senate Joint Resolu- 
tion 43 and reads as follows: 


i 


\ provision of. a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 

A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of treaty. 

Executive agreements shall be subject to regulation by the Congress and to 
the limitations imposed on treaties by this article. 
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The Cuatrman. You certainly have done a masterful job. 

Senator Bricker. It certainly was. 

Mr. Hoitman. Thank you so much, Senator; that is very kind of you. 

Senator Bricker. I want to say that all of these presentations have 
been most scholarly and most objectively given. 

The CuatrMan. Have you any questions, Senator Smith? 

Senator Smiru. No, sir. 

The Cuarman. Dr. Finch, do you plan to stay here overnight, or 
were you going home? 

Senator Smiru. He lives here. 

The Cuarrman. Do you have any objection to testifying tomorrow 
instead of tonight, or would you rather testify this afternoon ? 

Senator Smiru. I think, Mr. Chairman, if I understood correctly, 
he was going to be the cleanup man after the others had testified in 
opposition. He lives in Washington and he can come any time you 
eal] him. 

The Cuarrmman. You did not plan to testify today ? 

Mr. Scuwerre. If I may speak, that is correct. On behalf of the 
committee on peace and law, we had the arrangement last year at 
the subcommittee hearing that inasmuch as the hearing was not closed 
but other memoranda came in and other speakers came later, that 
George Finch, because he lives in Washington, could attend the hear- 
ings and then be sort of a cleanup person for our position after hearing 
the other statements. It worked exceedingly well the last time and 
will give you a well rounded record by a person who is as well informed 
as George Finch is, one of the best informed men in the United States 
on that. 

The Cuarrman. There is certainly no objection to that. 

Senator Smirn. There might be this advantage too, that I was 
thinking about: When we get down to talking about language, Sena- 
tor Bricker suggested there was no particular pride of authorship 
of the particular language, and Mr. Finch, by reason of his peculiar 
qualifications, could be of immense assistance to this committee in 
any consideration of rephrasing that the committee might think nec- 
essary or advisable. 

Mr. Smirury. Mr. Schweppe, as chairman of the committee I 
would like to address this to you: Do you think that you could, now 
that the American Bar group has concluded except for Dr. Finch, 
who is going to be the cleanup man, submit to the subcommittee a 
memorandum showing the effect of your amendment on some treaties 
which have been approved by the Senate in the past, and which it 
would have prevented and which it would have allowed? I think 
that would help a great deal and would complete the record. 

Mr. Scuwerre. We would be glad to do that. We expect to be here 
through Friday, and we are going to work with Senator Bricker on 
Friday going over the matter of text. We will carry out your request. 

Senator Bricker. I have one request, and that is I want to call 
attention to the fact that there have been several articles in the 
American Bar Journal that have been most helpful to all of us by 
Mr. Holman and Mr. Finch, and Mr. Deutsch had one a couple of 
months ago, I believe. That was the last one. 

Mr. Hotman, May I make this inquiry: You have probably heard 
from us all that you care to hear, but we are going to the midyear 
meeting of the American Bar beginning Sunday and the house of 
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lelegates Monday and Tuesday, and if you are going to have hearings 
t W ednesday in which some. of these prominent people like Mr. 
Dat are going to be present, Mr. Schweppe and I would be glad to 
ad ‘k here and be present on Wednesday so that we might ask a 
question or something of that kind. Would that be helpful ? 
[he Carman. We have not had word from Mr. Davis. We sent 
telegram this afternoon to find when he would be available. 
you know, he is quite an elderly man, and we want to make it at 
time most convenient to Mr. Davis. 
Mr. Smithey, suppose you keep track of where Mr. Holman is 
to be, and wire him as soon as we have notification from Mr. 


( 


A 


i) iS. 

Mr. Hotman. Thank you. 

Che CHairMan. Would you also like to be here when the Secretary 

here ¢ 

Mr. Horman. We would very much. 

[ think the best lay study that has been made of this whole matter 
appeared in the C hristian Science Monitor. If I might say so, the 
Monitor was, in the beginning, about a year ago, not too f; Deamehis 
to giving much publicity to this matter, but they got out this study, 
ind it shows the pros and cons, and the simple language is very ex- 
ellent, and I would like to introduce it for the record. 

The CuarrMan. Very well. 

(The article referred to follows:) 


{From the Christian Science Monitor, Boston, January 26, 1953] 
PRIMER ON THE TREATY DesatTe: Is THERE A TROJAN Horse? 


Is there a Trojan horse in American constitutional law by which 
international treaties and executive agreements supersede local, 
State, and National law? Should the Constitution be amended so 
this cannot happen? This article examines an intense debate about 
to involve Congress and the Nation. 


By Neal Stanford, Staff Correspondent of the Christian Science Monitor 


Do the American Constitution’s treatymaking clauses need to be revised? 

This question of amending the Constitution can well become one of the most 
heated and controversial issues of the coming months. 

Why? Because there are many citizens throughout the country, and many 
Congressmen in Washington, who feel that the Nation’s sovereignty can be 
undermined or even destroyed by treaty or executive agreement. 

These same persons and groups believe that a definite prohibition must be put 
on the use of international treaties or agreements that may invade the field 
of domestic legislation. 

Belief that a treaty might give the Federal Government power it does not 
have under the Constitution or that something might be done by treaty affecting 
individual rights that could not be done by Congress, stems from legal history. 

Two cases are of particular interest in tracing the emergence of this problem: 
A migratory-birds case of more than a quarter of a century ago; the recent 
Fujii case, involving California’s alien-land law. 

In the migratory-birds case, a 1913 statute for protecting migratory birds was 
held unconstitutional in two lower-court decisions. But in 1916 the United 
States concluded a convention on the subject with Canada. To carry out the 
commitments of the convention, Congress 2 years later enacted legislation sub- 
stantially the same as that enacted in 1913 and held unconstitutional, and the 
Supreme Court in 1920 sustained the new law. 


FUJII CASE CITED 


It is argued from this case that Congress may derive from a treaty, powers 
it does not possess under the Constitution—thus letting a treaty authorize what 
the Constitution forbids. 
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On the other hand, it is argued, as did Justice Oliver Wendell Holmes of the 
Supreme Court, that “there may be matters of the sharpest exigency for the 
national well-being that an act of Congress could not deal with, but that a treaty 
followed by such an act could; and it is not lightly to be assumed that, in matters 
requiring national action, a power which must belong to and somewhere reside 
in every civilized government is not to be found.” 

The Fujii case involved a Japanese alien, Sei Fujii, who bought a piece of 
property in California in 1948, contrary to California’s alien land law. When 
the purchase was voided, Mr. Fujii filed suit questioning the constitutionality 
of the statute. 

He lost his case in the Superior Court of Los Angeles County, but won it in the 
district court of appeals—not on the point that the statute ran afoul of the 
equal-protection clause of the 14th amendment, but that the land law contravened 
the human-rights provisions of the Charter of the United Nations. 


REASON REVERSED 


The case was then carried to the Supreme Court of California, which last spring 
upheld the court of appeals ruling, but reversed the reason for that ruling 
Whereas the lower court had not questioned the constitutionality of the alien 
land law, but ruled for Mr. Fujii because of the U. N. Charter provisions, the 
high court ruled 4 to 3 that the land law was unconstitutional, but threw out 
unanimously the contention that the U. N. Charter provisions superseded 
domestic legislation. 

But the court did hold that “the Charter represents a moral commitment 
of foremost importance and we (the court) must not permit the spirit of our 
pledge to be compromised or disparaged in either our domestic or foreign affairs.” 
This type of thinking is called by proponents of an amendment “a danger signal,” 
evidence that treaties affect judicial thinking. 

This case has caused those pressing for a tightening of the treaty-making 
machinery to redouble their effort to get a limiting constitutional amendment 
approved. 


LEGISLATIVE REVIEW 


They recognize that the Supreme Court of California made it clear that it did 


not hold that the U. N. Charter was a self-executing document. But they are 
disturbed that a lower court did, and that there are those on the bench who 
would, if properly placed, reverse such a ruling. 

They, therefore, demand that this troublesome question be resolved by a con- 
stitutional amendment making treaties automatically non-self-executing—that 
is, subject to thorough legislative review and approval by both Houses of 
Congress, 

Those ardent advocates of an amendment to keep treaties from invading the 
field of domestic legislation point more recently to the steel seizure case. ‘There, 
Chief Justice Fred M. Vinson, dissenting (and supported by two other justices) 
argued that the U. N. Charter and the North Atlantic Treaty justified the Presi 
dent's action. 

These treaties, with their goals of suppression of aggression, were advanced 
as reason for giving the President the power to seize private property, though 
lacking statutory authority for such action. Had two additional judges ac- 
cepted the view of the Chief Justice of the United States, the seizure of the steel 
mills would have been approved. 


DANGER TO SECURITY 


This question of the need for a constitutional amendment, redefining and 
tightening the treatymaking provisions of the Constitution is not just academic. 

Advocates of the amendment insist that the danger to the country's security 
and to the individual's rights is real and present. Some of the 59 Senators who 
sponsored the so-called Bricker amendment, as they made clear in testimony, 
were more interested in getting a full public and congressional debate -going on 
the subject than in backing any particular proposal. They wanted facts, light, 
and then action. 

And so, it can be assumed, do the American people—though in what direction 
is not yet clear. 

A vigorous debate on this question is already under way, with three separate 
proposals before the lawmakers in Washington. 
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TREATIES AND EXECUTIVE AGREEMENTS 


A Senate joint resolution (for action in both Houses) that would put defi- 

limitations on the power and authority of the President to enter into execu- 

tive agreements with other governments. 

4 Senate joint resolution that would curb both the treatymaking and the 
<ecutive-agreements power of the President, and definitely establish the su- 
remacy of the Constitution over all pacts entered into with foreign powers. 

An American Bar Association resolution that would not only establish the 

emacy of the Constitution over the provisions of any treaty, but require 

all treaties before becoming effective as domestic law be implemented by 
cressional legislation. 


PURPOSE OF PROPOSALS 


(hese proposals to tighten the treaty-making rules have as their purpose to 

ike clear: 

A) That the Constitution is definitely superior to any provisions of any treaty. 

B) That the treaty procedure could never be used to put the United States 

to any world or regional government. 

©) That treaties be nonself-executing—that is, not operative as domestic law 
intil approved by both Houses of Congress. 

D) That executive agreements must have legislative approval before they 

binding on the United States. 

One of the most inclusive is the Bricker proposal, known as Senate Joint Resolu- 

n 120. It concerns both treaties and executive agreements. Senate Joint 
Resolution 122, dealing only with executive agreements, is the most limited in 
purpose, 

Chose who are pressing for a revision of the treaty-making clauses of the Con- 
stitution insist that many treaties, UN ones and others, would or could be used to 
destroy civil liberties in the United States. 

Chey hold that a constitutional amendment of some kind is necessary to 

vent “government by treaty,” to prevent bringing “world government in by 
the back door, to prevent a Trojan horse’? maneuver that would whittle away 

e rights and freedoms of the American citizen. 


PROTECTION SEEN 


Chose who oppose these efforts to rewrite the treaty-making clauses of the 
Constitution hold that the present system adequately protects the independence 
of the country and the people’s civil liberties. 

Che “amenders” reply that, even though there were no danger signals at the 
moment, the Congress and the Nation would only be exercising the same caution 
shown by the American forefathers in insisting on the first 10 amendments to 
the Constitution before actual danger to individual rights arose. 

But the opposition then argues that, to make treaty-writing more difficult, or 
to restrict the field in which the United States can act in international covenants, 
would embarrass, hamper, and restrict the country’s international activities 
and position. 

Chey say that the proposals to rewrite and restrict the treaty-making powers 
of the Constitution exhibit a basic mistrust of all three branches of the Govern- 
ment; that the fear of bad treaties is no reason to make it next to impossible to 

rite good treaties; and that the alarm is at root an admission of lack of faith 

two-thirds of the Senate, in the executive officers, and in the Supreme Court, 
egardless of whoever they may be. 


COMPLICATED ISSUE 


‘his whole question is complicated for various reasons. Recognized legal 
iuthorities disagree on the basie facts. Court decisions and juridical interpre- 
tations have sometimes tended to confuse, while aiming to clarify. The language 

law is frequently hard for the layman to grasp; but when simplified, either 

isstates or misses the fine legal points involved. 

he contention that treaties may imperil United States freedom and individual 
rights stems from the fact that article VI of the Constitution states in part: 

“This Constitution, and the Laws of the United Sates shall be made in Pur- 
suance thereof; and all Treaties made, or which shall be made, under the 
\uthority of the United States, shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the contrary notwithstanding.” 





162 TREATIES AND EXECUTIVE AGREEMENTS 


Thus, treaties once signed and ratified have equal validity with the Constitu- 
tion and with laws enacted by Congress. 

What proponents of a constitutional amendment would do is make it clear that 
the Constitution ranks ahead of treaties, also that treaties be required to be 
acted on by both Houses of Congress before becoming operative as internal law, 

This present self-executing feature of treaties in the United States is contrary 
to normal international practice. In most other countries, a treaty does not 
attain full force as domestic law until made effective by legislative act. 


Pro 


The argument of those who want to modify or clarify the Constitution’s treaty. 
making clauses goes something like this: 

1. Treaties can endanger the Constitution and the Bill of Rights, and they 
quote no less an authority and able lawyer than incoming Secretary of State 
John Foster Dulles, who has said: “Treaty law can override the Constituti 
and “Treaties can cut across the rights given the people by the constitutional 
Bill of Rights.” 

2. The State Department, by asserting in a recent public-affairs booklet that 
“there is no longer any real distinction between domestic and foreign affairs,” 
has raised the specter of treaty concern with purely domestic matters. 

3. The U. N.’s activity in the fields of social, economic, and labor welfare, as 
well as preparation of treaties on such matters, threatens to put the United States 
into international agreements on such matters without the country’s being fully 
aware of what is being done. 

4. This process of “blank-check” treaty-making is not only a threat to many 
of the country’s basic rights, but is a direct step toward world government. 


SYNTHESIS OF ARGUMENTS 


A synthesis of their combined arguments follows: 

The purpose of these proposals is to remove any possible doubt that a treaty 
must be consistent with the Constitution and not in conflict with it. 

They are intended to give unequivocal constitutional assurance that no pro 
vision of a treaty which violates the Constitution, or which is inconsistent with 
the nature of the Government of the United States or of the relation between 
the States and the United States, should be valid. 

Since, in the last few years, the courts have overruled or disregarded earlier 
decisions on the subject, it is appropriate that the question be settled by unequivo- 
cal language for all time that treaty power cannot be used for purposes in con- 
flict with the Constitution. 

These proposals will prevent a treaty from becoming internal law in the 
United States by force of its self-executing terms. 

They would make all treaties non-self-executing so far as domestic law is 
concerned until Congress acts. Thus the question of whether a treaty is self- 
executing or non-self-executing is removed from the realm of judicial speculation, 
and treaties become effective internally exclusively on statutes passed by both 
Houses of Congress. 

This arrangement would make America’s situation as to the internal effect of 
treaties comparable to that of Great Britain and most other countries where 
treaties, while effective as international agreements, have no effect as internal 
law of the country unless incorporated into that law by an act of Parliament or 
other comparable legislative body. 

At the time the Constitution was adopted, and until recently, treaties were 
largely restricted to their traditional field of agreements between sovereign na- 
tions imposing duties and obligations on the contracting states and not on 
individuai citizens. 

So long as they were so restricted, the need for a constitutional limitation on 
the treaty power was perhaps not so strikingly urgent. 


LIMITATIONS CONSIDERED 


Today, however, treaties are being made and submitted to the Senate for ratifi- 
eation, and others are proposed, which impose criminal and civil liabilities di- 
rectly on individual citizens which affect the rights and impose duties on in- 
dividual citizens—all in the area heretofore reserved for State legislation. 

The time has, therefore, come to put constitutional limitations on the treaty- 
making power and upon the power of Congress to enact legislation implementing 
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riving effect to treaty provisions as internal law within the United States. 
Because the question of whether and to what extent a treaty is self-executing 
today not clearly defined, all treaties should be made non-self-executing in 
domestic area until Congress acts. 
(his arrangement not only would let the several States of the United States 
w promptly where they stand, but would put the United States on a parity 
h other nations, and would put the world on notice of the limitations on 
\merica’s treaty-making power. 
it may be that limiting Congress to implementing treaties within the field of 
s delegated powers will exclude some areas in which treaties are now made or 
posed. 


K 


LOOPHOLE IN DOCUMENT 


\merica’s Bill of Rights forbids the Congress to change basic rights; but as 
the Constitution now stands, it does not prevent the basic rights from being 
changed by a treaty made by the treaty-making agency, which consists of the 
President and two-thirds of the Senators present and voting. 

Phis is the loophole in the Constitution which Americans now face, and through 

ich the internationalists propose to move and, by treaty law, change and level 
out American rights (both State and individual) and therefore change the form 

Government. 

The proposed amendments are not anti-U. N. measures. They do not prevent 
he United States from participating fully in all the activities of the United 
Nations authorized by its Charter. 

The proposed U. N. Human Rights Covenants, however, illustrate the dangers 

herent in the treatvmaking power. They are predicated on the astounding 

d un-American theory that, although the basic rights cannot be changed by 

ts of Congress or by our State legislatures, yet they can be impaired and even 
lestroyed by international action, and America’s social and economic policies 

fined and fixed by international declarations and treaties. 

\mericans can and should do much within the U. N. to promote worldwide 
respect for human rights. But rather than lower Americans’ own standards of 
human liberty to compromise with godless and Socialist members of the U. N., 

United States should seek to bring them up to its standards. 


CONSTITUTIONAL CRISIS 


There is also the great danger today that American sovereignty may be 
whittled down by those who seek a gradual approach to world government 

ough the United Nations. 

It is no mere rhetorical statement to say that America faces a great constitu- 
tional crisis—one that threatens the very foundations of the Republic. 

The effect of trying to incorporate in an international document the rights 
and freedoms which American citizens enjoy, whether under State or National 
Constitution, and to make them international rights and matters of international 
interpretation, and to give foreign governments as well as individuals and 
pressure groups in foreign countries the right and opportunity to challenge 
\merica’s interpretation of its rights, and even to challenge its rights to the 
protection of its own courts, constitutes not only a grave threat to American 
rights but an actual and present threat to the independence of the United States. 

rhe present treaty clause in the Constitution under present-day conditions is 
i Trojan horse which is about to unload its hidden soldiery in America’s midst. 
Needed therefore is a constitutional amendment that will drive the beast out- 
side the walls without more damage done and with its remaining armored sol- 
diery securely locked within. 


Con 


Critics of these proposed amendments to the Constitution say no change in 
the treaty-making procedure is necessary. They argue as follows: 

They would alter the basic structure of the Government as established by the 
Constitution ; 

They are contrary to the basic theory of separation of powers among the three 
branches of the government; 

They would seriously curtail the treaty-making authority of the United States, 
preventing the Government from entering into many treaties which are beneficial 
and necessary to the interests of the United States; 
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They would so seriously interfere with the historic and fundamental functions 
of the Executive and the Senate in the field of foreign affairs that they would 
jeopardize the influence of the United States in the world today. 

A synthesis of the combined views of the opposition follows: 

The framers of the Constitution recognized that, although govermental power 
could be a danger to individuals, there was even greater danger in rendering the 
Government incapable of dealing effectively with problems it would face. 


RIGHTS OF SOVEREIGNTY 


These proposals would deny to the United States, in its dealings with other 
nations, rights of sovereignty which other nations exercise. They would seriously 
alter the existing balance of Federal-State relations. They would make inter 
national agreements of all kinds more difficult to negotiate and enforce. 

They would impose these restrictions not because the Nation’s Bill of Rights 
has been impaired, but because the advocates of these amendments fear that 
at some indefinite time in the future they might be. 

The only case of alleged danger presented by the proponents of the amendments 
is the possibility that at some time the Senate may be asked to consider giving 
its advice and consent to ratification of a treaty or treaties of information, on 
human rights, and on an international criminal court, 


CONSIDER ON MERITS 


Yet the freedom of information conventions were never fully completed and 
have already been laid aside by the U. N. The United States has announced it 
would not support them because of objectionable features. 

The covenants on human rights that the U. N. has been working on for 5 
years are still in draft form and years from completion. 

The proposal for an international criminal court is only under preliminary 
study by a U. N. committee, and is likewise years from becoming anything for 
the United States even to consider. 

There is nothing improper or even dangerous in the people of the world being 
interested in ways to protect and guarantee human freedoms; and the United 
States does not flinch from aiding in such endeavors. 

When there are definitive proposals for consideration, then is the time to 
accept or reject them on their merits. But we can see no valid reason to amend 
the Constitution so as to prevent the President and Senate from even considering 
international solutions to what are regarded by most nations of the world as 
international problems of gravity and importance. 


RATIFICATION EYED 


Since any constitutional limitation of the scope of treaties would weaken the 
position of the United States in international negotiations, it is incumbent on 
proponents of such limitations to show definite and compelling need for it, That 
showing is not made by pointing to particular treaties not yet ratified or not 
yet even submitted for ratification, which rightly or wrongly are said to be 
objectionable. 

It would be as appropriate to urge that because Congress may pass, and doubt- 
less has passed, some bad laws, it should be deprived of legislative powers. If 
the U. N. conventions to which objections have been made are as bad as they 
are said to be, they will presumably not be ratified. 

There is no warrant for lightly assuming that the President and two-thirds 
of the Senate, all of whom are bound by oath to support and uphold the Consti 
tution, would seek to subvert it. 

Advocates of these amendments exhibit a fear of a “superstate’ 
this Nation is said to be in danger of being absorbed. 

The answer to such contentions, of course, is that the President and the 
Senate cannot make a treaty which is repugnant to the spirit of the Constitu 
tion. The treaty power is not wholly unlimited. Treaties cannot violate specitix 
prohibitions of the Constitution, nor can they subvert its essential nature. 

It has further been suggested that there is no constitutional protection against 
a treaty which impairs rights of free speech, press, or religion. 

Court cases down the years, however, have made it clear that the due-process 
clause of the fifth amendment applies to all Federal action making any amend- 
ment to prevent abridgment by treaty or executive agreement of the essential 
liberties guaranteed by the first 10 amendments unnecessary. 


into which 
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United States officials certainly would not knowingly advocate anything to 
duce the protection for individual liberties within the United States; but, in 
y event, the Constitution as it now stands would preclude any treaty from 
ving the effect, however inadvertently, of impairing or abridging human 
erties within the United States. 


CHANGE IN BALANCE 


‘here may be room for doubt as to the merits or demerits of a particular 
eaty ; but those issues can be fully dealt with by the Senate in deciding whether 
ratify it. But a constitutional amendment which would prohibit the United 
States from dealing with the problems of human liberties at an international 
evel, and which would deny to the United States powers of sovereignty possessed 
every other nation, would have the most damaging effects. 

The American Bar Association proposal would place a different and even 
greater limitation on the treaty power. It would limit the effective scope of 

ny treaties to those matters which are within the delegated legislative powers 

f Congress, by providing that no treaty could have effect as domestic law except 
through legislation enacted by Congress in the exercise of its delegated legislative 

owers. 

This proposed denial to the Federal Government of a large part of the treaty 
power granted by the Constitution and repeatedly exercised since the beginning 
of the Republic, would produce a change in the balance between Federal and 
State power. 

The ABA’s proposal that treaties, after ratification, require approval of both 
Houses of Congress is particularly objectionable, as it places a second hurdle 
for treaties before they have domestic effect. The delays and difficulties inherent 
n such a two-stage process would make other nations reluctant to enter into 

euties With the United States. 

This is not to suggest that all treaties should be self-executing. There are laws 
providing for participation by the House in cases where such participation is ap 
propriate, without making participation a rigid requirement in ali cases. 


THREE METHODS SEEN 


There are three such ways: 

1. A treaty may, and frequently does, provide that it is not self-executing, mak- 
ing legislation by both Houses necessary to implement it through appropriations 
and other ways; 

2. The Senate, with its power to impose reservations, can insist that a treaty 
not be self-executing ; 

3. In an extreme case, there is the undoubted power of Congress to check the 
President and Senate by subsequent statute—to override the treaty so far as its 
effect on domestic law is concerned. 

Under the Bricker resolution in particular, such treaties of friendship, com- 
merce, and navigation as America has with Italy, Ireland, Colombia, Denmark, 
and Greece would be impossible. American participation in such humanitarian 
treaties as the Slavery Convention of 1926 would be ruled out. 

It would prevent the United States from accepting its own so-called Baruch 
proposals for the international control of atomic energy. It would prevent the 
United States from ever accepting John Foster Dulles’ scheme for an interna- 
tional striking force to guard against Soviet aggression. 

Under it, the United States could not have taken Texas or Hawaii into its great 
family. The President could not have traded the overage destroyers for the 
strategic bases in the Western Hemisphere in the last war. 

What these amendments would do, in effect, would be equivalent to throwing 
out the baby with the bath water. While they would undoubtedly automatically 
kill such treaties as have to do with the U. N. and with human rights, they would 
at the same time make any treaty-making next to impossible. 


The CnatrmMan. We will adjourn until 10 o’clock tomorrow morning. 
(Whereupon, at 6:30 p. m., the subcommittee was recessed to be 
reconvened at 10 a. m., Thursday, February 19, 1953.) 
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THURSDAY, FEBRUARY 19, 1953 


Untrep Srares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m. in room 
194, Senate Office Building, Hon. William Langer, chairman of the 
committee, presiding. 

Present: Senators Langer, Dirksen, and Smith of North Carolina. 

Also present: Senators Watkins and Bricker. 

Wayne H. Smithey, subcommittee counsel. 

The Cuamrman. The committee will come to order. 

I have some letters and telegrams here which I would like to have 
made a part of the record. The record will show the names and 
addresses and briefly which side they are on. 

The Cuamman. Will you call the first witness? 

Mr. Smrrney. Mr. Frank Ober, the committee on peace and law 
of the American Bar Association. 


STATEMENT OF FRANK B. OBER, ON BEHALF OF THE COMMITTEE 
ON PEACE AND LAW, AMERICAN BAR ASSOCIATION, BALTIMORE 


Mr. Oser. For the record my name is Frank B. Ober, 640 Mathieson 
Building, Baltimore, Md. I have practiced law for 40 years within 
10 miles of this room. 

I want to speak very briefly about the first sentence of the proposed 
amendment as formulated by the American Bar Association. Tn the 
first place, let me say that when Senator Bricker opened the hearings 
last spring, he said a great constitutional issue was at stake. I think 
it has never been more plainly stated than by the Secretary of State 
when he pointed out that the treatymaking power is liable to abuse 
and that treaties can be used to override our Constitution and to 
affect the rights of the citizens under the Bill of Rights. 

Now, that is the reason, Mr. Chairman, that I think the first sen- 
tence which makes a treaty that conflicts with the Constitution of the 
United States is of such tremendous importance. Let me just. refer 
only briefly to a succession of events that seemed to me to emphasize 
the dangers because some of the witnesses who have testified or who 
will testify will say, “Let’s wait until some damage has been done.” 

Mr. Chairman, you will remember that one of the first things 
that the United Nations did was to have that Declaration of 
Human Rights. Now that declaration, which was supposed to be 
merely a statement of aspirations, has been in effect some years. I 
want to call your attention to the fact that in the United. Nations 
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Bulletin of August 15, 1952, it was stated, and I am quoting this 
one sentence: 

No less than 25,279 communications alleging violations of human rights 
have been received by the Secretary General. 

That is in 1 year, and in 4 or 5 years I think we can safely assume 

{ has been over 100,000. Just think of this Pandora’s box of poiso: 
ous political propaganda that will be presented on a silver platter to 
our enemies by this idea of making complaints before an interna 
tional body. But, Mr. Chairman, you might say, “Well, that v 
be all lost at Lake Success.” 

Let me call your attention to the succession of events. That was 
the statement of aspirations. The next thing which comes is t 
Covenant of Human Rights, which is to make that a binding com- 
mitment by this Government. What comes next? Among the 200 
treaties that are being proposed is a treaty creating an international 
criminal court, jurisdictions somewhat unknown. 

I think is it fair to assume, Mr. Chairman, that in all probability 
there will be an effort made, if this Covenant of Human Rights is 
adopted, to confer jurisdiction on this international court to de- 
termine the rights of our citizens. Now that convention in the draft 
form it is now in by article NXXVIT specifically and expressly 
yal there shall be no trial by jury. It pean that our citizens 

‘an be tried overseas and by whom!‘ A court, t please the chai 
man, a court composed of all but one of Bias judges, including 
judges from other countries who have no conception of our inde 
pendent judiciary but think only of the judges as an arm of the 
political government. 

Enough on the question of dangers, if it please the court. It 
seems to me that that shows the danger and the necessity of the 
first sentence, or something similar to that as proposed by the 
American Bar Association to prevent the conflict between the 
treatymaking power and the Constitution. 

Now I should like to say this: Many of my friends and many 
good citizens are in favor of world government, world federalism, 
and this and that. I am against it. But my main point is that 
we should not drift into it and that we have provided in our Con- 
stitution that if our people who adopted the Constitution want some- 
thing of that sort they can do it under the amending power. 

Let me say briefly under the amending power, note the contrast 
between the amending power in the Constitution and the treaty 
making power. On the one hand, in your treatymaking power the 
proposed treaties are proposed by a committee of some 60 foreign 
nations, not a single representative of that committee being elected 
by our people. Now that is the way they are proposed, as con 
trasted, of course, with the usual way of our constitutional amend 
ments which are proposed by the Congress, two-thirds of each House, 

» by a constitutional convention called by the legislature. 

Take the question of ratification. On the one hand, you have no 
ratification whatsoever of a treaty by three-fourths of the legisla- 
tures or the conventions in the State. So I say if you want a world 
government or something like that it should be by the deliberate 
act of the American people and not drifting into it by this method 
proposed in this way at Lake Success and not ratified by the 
legislatures. 
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Just one further thought, and this is the second sentence of our pro- 
sed constitutional amendment. That sentence, as the chairman will 
ognize, is the sentence which provides that a treaty shall become 
ctive as internal law in the United States only through legislation 
the Congress which it could enact under its delegated powers in the 
sence of the treaty. 

What I want to come to grips with is the one major objection that 

been made, which is not the first part of this sentence because 
most everybody can see it is all right to have a treaty made non-self- 
ecuting, SO we are on a parity with other nations. What I want’ 
particularly emphasize, and I do not think it has been emphasized 
touched upon at all, is the last part of this sentence, the so-called 
hich” clause requiring them to act within their present delegated 
wer, a tremendously important clause. 

| am not going into the arguments that have already been made on 

fact that Congress has already a great many delegated powers, 
commerce power, and so forth. What I want to emphasize is 
mething I have been a little bit worried about in connection with 
treaty amendment, and that is the question that has bothered 
from the beginning as to whether the Supreme Court will take 
risdiction over the question of ne oe ‘ra treaty conflicts with the 
nstitution or whether they will say that that is purely a political 
itter that. the coordinate brane hes ‘ot government should follow. 

You see, the moment you put in there that there have to be laws 

plementing, then those laws necessarily are subject to the Consti- 

ition. 

This is the one point I want to make. Let me just point out the 

ason why I am so dreadfully concerned about this one point, whether 
the Supreme Court would take jurisdiction. I am talking now about 

e one clause to which there has been most objection, the “which” 

ause; that is, the clause saying that Congress must pass implement- 

¢ legislation within its delegated powers, and I am making the 
point which I think has not been made, at least not very fully, and 
it is that I fear tliat unless you provide that there have to be laws 
hich will stand the test of constitutionality that the Supreme Court 
uiay say they have no jurisdiction to hold a treaty unconstitutional. 

I was about to elaborate on that in a very few sentences. In the 
irst place, let me quote you one sentence from Curtiss v. Wright, 
which is a very recent case. The sentence is, “The vestment of the 
Federal Government with the powers of external sovereignty did not 
lepend upon the affirmative grant of the Constitution. 

Now, you see, Mr. Chairman, what that means, that that is the doc- 

rine that there is inherent power in the F ederal Government, and, 
therefore, that is not derived from the Constitution. Now are we 

going to assume, are we going to assume, that the Supreme Court of 
he United States is going to, analogous to Marbury v. Madison, say 
that they have power to hold a treaty unconstitutional if all we say 
s that a treaty shall not be contrary to the Constitution? They may 
iy itisa political question. 

I go back to Curtiss v. Wright for the reason that your Marbury v. 
Madison consists of setting down the Constitution coming from the 
higher authority and the Congress, which is the agent of the people, 
ind the inconsistency between the two. 
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Now you take your Curtiss-Wright doctrine, that they are an i 
herent power, and I am not at all sure that the Supreme Court of the 
United States would hold that they had the power to hold the treaty 
unconstitutional, whereas if you say that they must be followed by 
laws, which we know must meet the test of constitutionality, then we 
will be safe on that. 

Another place you will find a good deal of discussion on the treaty- 
making power is in section 460 in Butler, which I just give for ref- 
,erence, and you will find in the Ninth Circuit in the case of United 
States vy. Reid (73 Fed 2d 155), it is stated: 

It is doubtful if the courts have power to declare the plain terms of a treaty 
void and unenforceable. 

What I am worried about, Mr. Chairman, is that you put in a 
statement that the treaty shall not be inconsistent with the Consti- 
tution, and the Supreme Court may say, “But that is monitory on the 
Executive and the Senate, and it is not binding. We have in our State 
of Maryland a number of constitutional provisos which our courts 
have held as monitory and auditory on the other branches of the 
Government but are not enforced by the courts and so one of the 
reasons, one of the major reasons, why I have been willing to accept 
what little criticism may be leveled at this so-called “which” clause 
is because I have been extremely anxious right from the beginning to 
make certain that the Supreme Court will pass on it. 

When I first proposed an amendment back in 1950, 3 years ago, I 
took a very awkward way of going at it. I said in the amendment is- 
self, I made it mandatory on the court to pass on constitutionality, you 
see. Now this is a very much simpler way because it says that there 
shall be laws which necessarily must stand the test of constitutionality. 

Mr. Chairman, I thank you very much for your patience in hear- 
ing me. 

The Cuarrman. Thank you. 

Senator Dirksen ? 

Senator Dirksen. You concur in the objectives to be sought by this 
bill? 

Mr. Ozer. Absolutely. 

Senator Dirksen. But you want to be sure that it is enforceable 
and that there will be enforcement of it ? 

Mr. Ozer. Yes. I am entirely in favor of the amendment I have 
made this statement with the object of supporting the one part that 
there has been criticism of, and I say that I am entirely sure that the 
Supreme Court will have to pass on it and will not say it is a po 
litical question if you retain the “which” clause, which says that there 
must be implementing legislation, which necessarily, of course, has 
to stand the test of constitutionality. 

Senator Dirksen. Did you work out the amendatory language 
which you have in mind with respect to Senate Joint Resolution 1! 

Mr. Oser. The language I have in mind is the language of the 
Americ an Bar Association. 

Senator Dirxsen. I see. 

Mr. Oper. You see, as soon as it says that there must be implement- 
ing legislation, you get around the thing that is worrying me, be- 
cause as soon as you say there must be laws, necessarily those laws 
must be consistent with the Constitution, so I say that that is a major 
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reason in my mind for supporting the American Bar amendment, in- 
cluding the last clause as written. 

The Caarrman. Thank you very much, Mr. Ober. 

Mr. Oper. Thank you, gentlemen. 


STATEMENT OF MRS. JAMES C. LUCAS, EXECUTIVE SECRETARY, 


NATIONAL SOCIETY, DAUGHTERS OF THE AMERICAN REVOLU- 
TION 


The CuHatrMAn. Mrs. Lucas, you represent the Daughters of the 
American Revolution ? 

Mrs. Lucas. Yes. I am Mrs. James C. Lucas, executive secretary, 
National Society, Daughters of the American Revolution. 

The CHatrMan. Do you have copies of your statement ? 

Mrs. Lucas. Yes. 

The CuHarrMan. May we have them? 


Senator Watkins wishes to inform you that he is sorry he cannot 
ay to hear your statement. He has another hear ing. 
as Lucas. I under stand, Senator. 


I represent 2,737 chapters, with over 171,000 members. The objec 
tives of the national society are artis historic, and educational. 

The 61st Continental Congress of the National Society, Daughters 
of the American Revolution, passed a resolution endorsing the Bricker 
amendment. 


Whereas, article 6, paragraph 2, of the Constitution of the United States 
provides that a treaty becomes the supreme law of the land; and 

Whereas there now exist many conventions or treaties already passed by the 
United Nations General Asembly, which, if granted treaty rights, will nullify 
the Constitution of the United States: 

Resolwed, That the National Society, Daughters of the American Revolution, 
urge Congress to adopt Senate Joint Resolution No. 1 to prevent treaties becom- 
ing the supreme law of the land; 

Resolved, That every Daughter attending this Congress considers herself 
pledged to go home and make known to her two Senators the urgent need of the 
adoption of this resolution. 


Also adopted was a resolution opposing world government : 


Whereas the Charter of the United Nations was adopted upon the thesis that 
the Big Five, and the other nations which should sign the charter, should 
retain their individual sovereignty as free and independent nations, combining 
their efforts and, under certain conditions, their armaments in a joint effort to 
promote and maintain peace: 

Resolwed, That the National Society, Daughters of the American Revolution, 
uphold that interpretation of the United Nations Charter and reiterate their 
oposition to any attempt to bring about, through the United Nations or by any 
other medium, a world government or a partial world-government organization, 


I urge your subcommittee to approve Senate Joint Resolution No. 1 
as soon as possible. 

The Daughters of the American Revolution have a special interest 
in section 2 of the proposed amendment. My testimony will be limited 
to that section. 

If section 2 of Senate Joint Resolution No. 1 is adopted and ratified 
by the required number of State legislatures, three-fourths of the 48, 
then it would require an amendment to the Constitution before the 
United States could surrender its sovereignty to any world or re- 
gional government. 


80572—53——-12 
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I believe that section 2 of Mr. Bricker’s proposal is essential in, any 
amendment designed to protect the freedom of the American people 
iwainst abuse of the treaty-making power. 

In the first few years after the end of World War II, some 23 State 
legislatures memorialized Congress to hasten the day of world govern 
ment. This action was inspired by impractical idealists, unthinking 
humanitarians, and others whose motives were less honorable. 

At this point the Daughters of the American Revolution pioneered 
in and later were joined by patriotic and veterans’ organizations in an 
educational campaign to warn against imminent dangers jeopardizing 
our nation: ul sovereignty through any form of world government. 

Of the 23 State legislatures whic ‘h passed world-government resolu 
a 18 have rescinded their action. This would indicate that the 
ast majority of the American people are opposed to world govern 

ment or the loss of our inde ‘pendence of action. 

As an aside, I might say that 6 other States either stopped the 
legislation in the legislature or in the committee, and 2 have out- 
right resolutions against world government, the States of Delaware 
and Washington. This would indicate that the vast majority of 
(merican people are opposed to world government or the loss of 
independence of action. 

We are concerned, however, by the fact that essential attributes 
of national sovereignty may now be surrendered by treaty or executive 
agreement. Some proponents of the Atlantic Union form of world 
government recognize the fact that an amendment to the Constitution 
should be approved for their resolution. Some of the United World 
Federalists advocate the same procedure. But the Constitution at 
present contains no express prohibition against a surrender of national 
sovereignty through treaty adoption. As we read the American Bar 
Association proposed resolution, it contains no express prohibition 
against participation in regional or world government by treaty. 

The greatest threat to American sovereignty is presented by those 
who seek a gradual approach to world government through the United 
Nations. 

The American Association for the United Nations is an organiza- 
tion which maintains that world government can and should be 
achieved by United Nations treaties and by flexible interpretation of 
the U. N. Charter. 

The position of the Daughters of the American Revolution is that 
our national sovereignty is essential to the freedom of the American 
people and the preservation of our constitutional republic. Our 
organization will continue to fight those who seek to destroy Ameri- 
can independence for the sake of world government. We will con- 
tinue to oppose those who try to indoctrinate our children with the 
idea that they are now world citizens or citizens of the United Nations 
rather than American citizens. 

The Daughters of the American Revolution will continue to expose 
the fallacies inherent in the world-government idea. The funda- 
mental fallacy, of course, is that the people of the world now have so 
much in common that they can unite under one government. The 
establishment of our own union is cited as a precedent. 

The fact is that the American colonists had a common language, 
a common concept of law, common political and economic institutions, 
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ommon distrust of governmental power, and common moral and 
piritual values for over a century and a half before our Constitu- 

n was adopted. 

(he proponents of international rule claim that world govern- 

ent would insure peace. Any serious attempt to create a world 

vernment would have precisely the opposite effect, 

Men the world over, whatever their ideology, love their country and 

e willing to fight for its independence. The rising tide of nation- 

sm in the Far East, and especially in countries subject to colonial 

ile, is ample proof that like-minded people want to contro! their 
onomic and political destiny free of any outside dictation. 

Some of the blueprints for world or regional federation have been 

geniously contrived and have a pleasing surface appeal. In any 
ise it is not the system of national sovereignties which contains the 
eeds of war. Look north to the undefended border between the 
United States and Canada. 

Those who advocate world government contend that the United 
States and other nations would delegate to it only limited powers, 
omparable to the concessions made by the States at the founding of 
our Republic. It is not especially reassuring to know that the United 
States would retain a limited sovereignty. 

Che world-government proposal runs counter to the tradition of 
ocal self-government. 

An international court would have to be established to consider 
ases involving crimes against world government. It is significant, 
| think, that article 37 of the U. N. draft statute for an international 

riminal court provides: “Trials shall be without a jury.” 

A world government would have the power to tax. The Daughters 
of the American Revolution know that direct taxation by a world- 
government organization would drastically reduce the American 
standard of living. 

Tariff walls and immigration barriers would be destroyed by any 
form of federal union. 

A world government would have to have power to coin and to 
regulate the value of money. Our capitalistic free enterprise cannot 
oexist with the socialism and communism under the authority of 
one government. The Daughters of the American Revolution want 
to retain our system of free enterprise which has made our Nation 
the greatest in the history of the world. 

Finally, we are told that the world government will have its own 
international army, its own navy, and air. force, and control of all 
itomie weapons. Nations will retain only local police forces. War 
will be impossible, we are told, because nations will not have the 
means to wage it. 

But what if the international general staff becomes tyrannical? 
Who will control it? Should despotism be established on a universal 
basis there would be no sanctuary and no place to look for hope of 
deliverance. 

In order to save the valuable time of our respected Senators, I have 
concentrated on section 2, but the Daughters of the American Revolu- 
tion wholeheartedly endorse Senate Joint Resolution 1, in its entirety, 
for the protection of every American citizen. 

There are still some islands of freedom left in this unhappy world. 
The greatest of these is the United States of America. The Daughters 
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of the American Revolution believe that the passage of Senate Joint 
Resolution 1 will preserve American freedom and aid in extending its 
beneficient influence throughout the world. 

Thank you, gentlemen, ‘for the privilege and honor. I leave 
constitutional Republic under your loyal protection. 

The Cuatrman. Thank you very much, Mrs. Lucas. 

Senator Dirksen? 

Senator Dirksen. No questions. 

Mrs. Lucas. Thank you very much, gentlemen. 

The Cuamman. Mrs. Griswold? 


STATEMENT OF MRS. ENID H. GRISWOLD, VICE PRESIDENT OF 
THE NATIONAL ECONOMIC COUNCIL, INC., NEW YORK, N. Y. 


The CuatrMan. Will you state your name and address, please? 

Mrs. Griswoip. I am Mrs. Enid H. Griswold, and I represent the 
National Economic Council, 7501 Empire State Building, New York 
io. we 

The National Economic Council favors the principle of Senate 
Joint Resolution 1. We believe that it is not only desirable but im- 
perative that such legislation be enacted so that the Government of 
the United States and the rights of its citizens be adequately pro- 
tected against the treaties and conventions of the United Nations. It 
has been stated by a member of your august body that over 200 such 
conventions have been written or are in the process of being formu- 
lated. 

This would appear to be a most conservative statement, inasmuch 
as one organization alone, the International Labor Organization, had 
completed over 100 conventions some 6 months ago and has been dili- 
gently writing further global regulations since that time. 

I believe that the Constitution of the United States is the written 
expression of the highest development of our western civilization. 
The rights enumerated therein must be protected and preserved. Ob- 
viously the framers of this document did not contemplate that a time 
would come when, through a new and revolutionary interpretation 
of international law and ‘through international socialistic manipula- 
tion, the basic rights of American citizens would be serio usly 
threatened as they are today. 

We do not wish to enter into a discussion of the technical and legal 
aspects of this resolution, as we feel that the Senate Judiciary Com- 
mittee is the proper body to determine the appropriate and adequate 
phraseology. We believe that this resolution should make it impossi- 
ble for any treaty or executive agreement, which by some are said 
to be interchangeable, to supersede our Federal, State, or local laws: 
to infringe upon our sovereignty as a nation; or to in any way inter- 
fere in our domestic affairs. 

We wish to suggest that provision be made whereby treaties pre- 
viously ratified by our Senate be reexamined and their implication to 
date carefully evaluated. I refer in particular to the United Nations 
Charter. Chapter 1, article 2, paragraph 7, specifically provides that— 
nothing contained in the present Charter shall authorize the United Nations 
to interfere in matters which are essentially within the domestic jurisdiction 
of any state and shall require the members to submit such matters to settle- 
ment under the present Charter * * *, 
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Nevertheless, the interpretation to date appears to be otherwise. 

Che General Assembly of the United Nations was set up as a deliber- 
tive body with power solely to recommend. Likewise the internation- 
.] commissions and agencies of the United Nations were to be purely 
onsultative groups. Their actions and policies have shown their ob- 
ectives to be quite different from their original stipulated purposes. 

Petitions already submitted to the U nited Nations, claiming redress 

rough the United Nations from the people and Gover nment of the 
United States, are a clear warning to us of the uses to which this 
nternational body will be put, if not checked by a constitutional 

:mendment such as you are considering. I refer to a petition for 
redress under the Human Rights and Genocide Treaties which was 
presented by the National Negro Congress on June 6, 1946—and note 
‘hat this Was at a time when these treaties had not even been drafted, 

hey were merely eee the United Nations meeting held at 
Hunter College, New York City. This organization was design: ated 
sa Communist front by the Attorney General. 

Again in 1947 the National Association for the Advancement of 

olored People, under the direction of W. E. B. DuBois, likewise 
resented to the United Nations an appeal for redress claiming denial 

human rights. In 1951 a charge of genocide was made by the 
Civil Rights Congress through the United Nations against the Gov- 
ernment of the United States. Thus it is sought to make our domestic 
ffairs the subject of international debate and jurisdiction. These, 

‘ntlemen, are only three instances. There are many. 

The so-called Acheson resolution was adopted by the General 
\ssembly in the fall of 1950. This is interpreted by our One 
Worlders as giving the General Assembly the authority to order our 
Lmaetnen military and naval units, as part of an international army, 

any place in the world where they deem it necessary for the preser- 
vation of world peace. Are you going to permit this, knowing from 
our Korean experiment the predominant part which American lives 
ind resources will be called wpon to take, in any such international 
tion? Is it for such a future—to wage perpetual wars for perpetual 
peace—that we, the mothers of America, are raising our sons? 

Since hearings were held on Senate Joint Resolution 130 last spring 
there have been other instances which warn us of the danger of our 
present situation. I should like to cite the minority decision of the 
Supreme Court in the Steel Seizure case with which you are all thor- 
ughly familiar. 

Mention should also be made of the convention written by the 
International Labor Organization in Geneva last June which contains 
fantastic provisions for social security and certain types of socialized 
iedicine on a world-wide scale. Within the past 2 weeks an American 
labor representative, attending a meeting of the International Labor 
Organizi ition in Geneva, urged that an international minimum wage 
law be established by convention or treaty. It did not appear whether 
this minimum would be based on the standard of living in Asia, or in 
Africa, or in Latin America, or on the standard of living in the 
United States. 

The implication, however, is all too clear. We who have achieved 
individual freedom and who, through it, have developed our resources 
and skills to a high degree, are being urged to share our rights and 
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privileges—our material advantages and resources—with all the rest 
of the world. 

The philosophy which I have heard expressed in recent years in 
State capitals and in our National Capital has been expanded to apply 
internationally; namely that all things belong to all the people, re- 
gardless of whether they have put forth any “effort to earn them or 
even desire them. 

Recently I heard a United Nations reporter on the radio tell of 
an incident in Africa. A mother of several children, having received 
medical service for her family from a United Nations group which 
had established headquarters nearby, asked that in ee to medical 
services her children be served breakfast by the United Nations staff. 
How absurd are we going to encourage these international, giveaway 
programs to become I would like to add that that was’ under the 
United Nations Children’s Relief Fund, and in the number of years 
that has been in existence approximately $116 million have been given 
by grants, and of that $116 million, as I recall, about $88 million have 
been given by the United States. 

In addition to Government grants, there has been some $50 million 
given in individual contributions. The United Nations does not 
account for the source of that additional $50 million, but I think we 
can assume that the larger proportion of it has come from America. 
We are being called upon to serve breakfast to the children in darkest 
Africa. 

I believe that we must choose between giving to other countries 
such help and cooperation as we can afford, or frittering away our 
substance in every imaginable manner. There is no aspect of life 
‘on this globe which has been overlooked by the Economic and Social 
Council or by the various international organizations of the United 
Nations. 

The role of world leadership which we are constantly told has been 
thrust upon us, can best be fulfilled by preserving our American 
Republic and by limiting our international commitments to what 
we can do without weakening ourselves. This can be accomplished 
through such a resolution as you are now considering. 

I therefore strongly urge that Senate Joint Resolution 1 1, after 
careful consideration by this committee, be presented to the Senate 
for adoption. 

The Cuarrman. Thank you very much. 

Any questions, Senator Dirksen ? 

Senator Dirksen. No questions. 

The Cuarrman. Thank you very much, indeed. 

Is Mrs. Fenner here ? 

Will you give your name and address and whom you represent! 


STATEMENT OF MRS. MERWYN FENNER, AFTON, N. Y. 


Mrs. Fenner. I am Mrs. Merwyn Fenner, from Afton, N. Y., a 
small town in upstate New York. I am a housewife, taxpaying citi- 
zen, mother of five children between the ages of kindergarten and 
sophomore in high school. 

The CHarrmMan. Do you have copies of your statement here, Mrs. 
Fenner ? 


Mrs. Fenner. I do. 
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The Cuarrman. The statement will be made a part of the record. 
(The statement referred to is as follows :) 


ESTIMONY OF Mrs. MERWYN FENNER, AFTON, N. Y., IN SUPPORT OF THE OBJECTIVES 
or SENATE JOINT RESOLUTION 1, RELATIVE TO THE MAKING OF TREATIES AND 
EXRCUTIVE AGREEMENTS 


The dangers of treaty law were ably pointed out in a pamphlet of that name 
by Frank Holman. The testimony on Senate Joint Resolution 130 (82d Cong., 
»d sess., May 21-June 9, 1952) featured prominent members of the American 
Bar Association and others who offered impressive opinion and documented evi 
ence of the threat to the domestic jurisdiction of the United States in the 
relationship of our citizens to each other and the rest of the world. 

Senator Bricker’s resolution to modify the supremacy of treaties, jointly 
sponsored by a substantial majority of the United States Senate, expresses the 
entiment of an important and growing segment of public opinion, justifiably 
uarmed at the acceleration of the trend away from the traditional self-deter 
mination upon which the very existence of this country was founded. 

The statement of Senator Bricker on the predecessor of this resolution, May 
21, 1952, hearing on Senate Joint Resolution 130 at page 23, repudiates the 
position that foreign and domestie affairs are indistinguishable. The thrust of 
the resolution, and a significant measure of its support, is toward the impera 
tive need of drawing the line between domestic and foreign affairs, unequivocally, 
and explicitly for all to see. 

There can be no question that the line between foreign and domestic affairs 
needs to be clearly defined. 

“Domestic and foreign problems have involved more and more the same or 
closely related issues.” (Report of the Hoover Commission, Public Affairs 
Bulletin No. 74, p. 18, September 1949.) 

“There is no longer any real distinction between domestic and foreign affairs.” 
(State Department Bulletin 3972, p. 1, September 1950.) 

“All matters essentially within domestic jurisdiction are subjects of inter 
national concern or they would not be brought before the (U. N.) Organization 
for consideration.” (Domestic Jurisdiction—From the Covenant to the Charter, 
Illinois Law Review, vol. 46, No. 2, at p. 263, May—June 1951.) 

Continuing this procession, the Office of Public Affairs, Department of State, 
released September 1952, a pamphlet entitled, “Questions and Answers on the 
U. N. Charter, Genocide Convention, and Proposed Covenants on Human Rights,” 
in which a bundle of strawmen are neatly demolished by a series of negative 
replies to the “numerous queries” being received on the subjects. The ab- 
breviated replies to the schematic questions hardly allay the apprehensions of a 
concerned layman, let alone an informed constitutional lawyer, that all decom- 
position is not confined to the state of Denmark. After dispatching these nu- 
merous searching questions of vital and fundamental importance, in five short 
pages, reassuring us that these treaties are not legally binding, the release 
closes with an excerpt from the classic Sei Fujii case. 

“The charter represents a moral commitment of foremost importance, and we 
must not permit the spirit of our pledge to be compromised or disparaged in either 
our domestic or foreign affairs.” (Sei Fujii vy. State of California (38 Advance 
California Reports 817).) 

“We must not permit,” says the justice, speaking for the court, and in language 
for future courts to read and take notice. Not only are “domestic and foreign 
affairs” bundled in this interdict, but authority relied upon is the “moral com- 
mitment” of a document which the quoting release itself holds is not legally 
binding. 

Are the citizens of this country to replace legislation with “moral commit- 
ments’? Whose morals are committed, and to whose morals do we submit as 
arbiters of our conduct? When the temporal morality of men replaces the 
codified legality of laws, then we have government of men, and not of laws. 
Was it for this that the Founding Fathers pledged their lives, their fortunes, 
and their sacred honors? 

If the moral commitments of treaties are to be given domestic effect, by inter- 
pretation and usage, then do we not have, in effect, legislation without repre- 
sentation? Is it held that the Executive, with concurrence of a_ two-thirds 
majority of the Senate, can substitute for our diversified legislative structure 
from the local village board to the Congress of the United States? 
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If the body of our municipal law is to be conditioned by “moral commit- 
ments,” what happens to domestic jurisdiction, States’ rights, and the “right to by 
wrong”? 

In a brilliantly conceived and executed amicus curiae filed in the Supreme 
Court of the State of California in the Sei Fujii case, Ralph Lindstrom, Esq., of 
Los Angeles refers to the need for true world law for solely world affairs, but 
not at the cost of domestic jurisdiction. 

“To see and to say that the world in world affairs must be governed, is not 
also to say that we must give over, or imply, or judicially construe, to the instru 
mentality for effective world law, the reserved internal sovereignty of the mem 
ber nations and their peoples. * * * Liberty and progress require that nations 
and their peoples and parts, must each be left sovereign and with exclusive 
jurisdiction in its domestic affairs. 

“Surely it must be clear that express delegation of limited sovereignty to 
such an instrument for world law, must be by legislative action, preferably by 
the people of the member nations. Certainly it should never be through judicial 
interpretations which turn members pledges to themselves to promote and do, 
into surrender of internal sovereignty to do what they have pledged themselves 
to do 

“Even where internal action is morally wrong * * * States and Federal Gov- 
ernment do not intrude on the internal sovereignty of other States—not even on 
their “right to be wrong.” * * * 

“The lesser evil of limited area wrong is not wisely corrected by judicially 
implying sovereignty not delegated to a government over a large physical area, 
but with limited jurisdiction. To do this is to threaten men with possible uni- 
versal wrong of enslavement to externally imposed will for internal affairs. To 
do so may well be exchanging limited wrong and unjust discrimination into 
universal enslavement to a worldwide uniformity never intended, in matters 
never intended to be given over. 

“Then, too, soveerignty is not merely a matter of physical area. The weakest 
school district, in its internal affairs, is supreme over the United States. ‘Ex- 
ternal sovereignty’ is a civic solecism. Sovereignty under law is finally legal 
say-so within sovereign power delegated. * * * The United Nations would 
be imposing force or alien will, in assumption of ‘external sovereignty’ if it 
attempted exercise of jurisdiction not expressly delegated to it; it is anarchy, 
for it is not under law or within delegated power to govern. 

“While Abraham Lincoln was discussing State, as distinguished from Na- 
tional, sovereignty under our Federal plan, when he answered Douglas at 
Chicago, July 10, 1858, the principles involved are the same as must determine 
allocations and divisions of sovereign power if the world is ever to be governed 
by law. He demonstrated that to attain general liberty under law, there must 
be express but limited delegation of power for overall affairs which carries the 
implicit corollary that the over-all-in-physical-area government must no more 
intrude (or be intruded by judicial construction) into the internal affairs of the 
parts, than the parts may retake power for affairs external to them but internal 
to the whole, which they or their people have delegated to the overall govern- 
ment. 

“*T believe each individual is naturally entitled to do as he pleases with him- 
self and the fruits of his labor, so far as it in nowise interferes with any other 
man’s rights; that each community, as a State, has a right to do exactly as it 
pleases with all the concerns within that State that interfere with the rights 
of not other State; and that the General Government, upon principle, has no 
right to interfere with anything other than that general class of things that 
does concern the whole.’ (Complete Works of Abraham Lincoln, Nicolay and 
Hay, vol. III, p. 35.) 

“There really is the principle involved here, and the whole of it.” (Ralph G. 
Lindstrom, Amicus Curiae, Sei Fujii v. Calif. (lL. A. No. 21149.) ) 

It is no answer to argue that the Supreme Court of California reversed the 
decision of the appellate court invalidating California’s alien land law, holding 
that the “charter provisions relied upon by the plaintiff were not intended to 
supersede existing domestic legislation”; the technicality that the provisions 
were “non-self-executing” is largely neutralized by the fact that the same effect 
is given by a new construction of the 14th amendment which serve to sweep 
aside earlier decisions upholding the law. 

Frank Holman compares this with the Mixed Marriage case (Perez against 
Lippold), concluding: 
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Now * * * court * * * where the law has been settled for years 
n the basis of both State and United States Supreme Court decisions, “sees 

new light” and with no other beacon in the firmament to guide it to changing 
settled law of many years except the United Nations Charter.” 

furthermore, by the shift of a single opinion or replacement the decision of 

3 could be reversed, even as appeal might further modify the time-tested 
ding that it is the funnction of the court to interpret what the law actually 
not What, in the opinion of the justices, it should be. 

The dissent stated: “A majority of the justices of this court join in an 
1ion which recognizes the law as it is but refuses to follow it” (Sei Fujii v. 
fornia, 38 A. C. 817, at p. 851). 

the decision, upon which the Department of State affirmation of the security 
domestic jurisdiction so confidently relies, represents a technical victory 
domestic jurisdiction, but a moral victory for the forces of reform by 

epretation, legislation via treaty law, legislation without representation. 

Are “moral victories,” even as “moral commitments,” to be found legally 

nding upon the citizens of these United States? 

‘he domestic effect of treaties is discussed by a retired constitutional lawyer, 
rl A. Ross, Esq., of Glendora, Calif. : 

It should be noted that the various treaties, which are called conventions, 
ive been consistently interpreted as ‘the supreme law of the land.’ No United 
ites Supreme Court has as yet declared a treaty ‘unconstitutional.’ Following 

many treaties, Congress has powers not delegated to it under the Constitution 

Vissouri v. Holland, et. seq.), powers exercised at the expense of the several 

tes. The broad area of inherent powers (Curtiss-Wright) continually 
expands under pressure of community of interest.’ 

“This gives the executive branch of the Federal Government disproportionate 
powers in foreign affairs, which our State Department finds to be indistin- 
guishable from domestic affairs” (Alternatives to Exterritoriality, by Carl A. 
Ross, Glendora, Calif., at p. 4). 

The abuse of power, not power in itself, was a fundamental complaint of the 
signers of the Declaration of Independence. 

The parallels of the issue of representation are striking in their pertinence. 
Among the bill of particulars in the complaint, appears the item: 

“He (George III) has refused to pass other laws for the accommodation 
of large districts of people, unless those people would relinquish the right of 
Representation in the Legislature; a right inestimable to them and formidable 
to tyrants only” (Declaration of Independence, Library of Congress, edition of 
1950, at p. 7). 

Even the tyrant, dependent upon the doctrine of the divine right of kings, 
recognized that the people themselves must relinquish the right of representa- 
tion; the flow of power to the top occurring in the default of the proper exercise 
of that inalienable right by the people themselves. 

The current abuse of power was reported editorially in the New Orleans States 
April 25, 1950, and made a part of the hearings on Senate Joint Resolution 130: 

“Historically, our laws are written by elected Representatives and Senators. 
Use of the treatymaking power of the President and the United States Senate 
to write or rewrite domestic legislation is an abuse of that power. It bypasses 
the House of Representatives entirely. 

“As Chief Justice Hughes said in 1929 before the American Society of 
International Law: 

“*So I come back to the suggestion I made at the start, that this is a sovereign 
nation. 

“If we attempted to use the treaty-making power to deal with matters which 
did not pertain to our external relations but to control matters which normally 
and appropriately were within the jurisdiction of the States, then I again say 
there might be ground for impiying a limitation upon the treaty-making power 
that is intended for the purpose of having treaties made relating to foreign 
affairs and not to make laws for the people of the United States in their internal 
concerns through the exercise of the asserted treaty-making power.’ 

“* * * for, as Chief Justice Hughes said, ‘This is a sovereign nation’ and it 
should remain so” (from the New Orleans States, April 25, 1950, hearings on 
S. J. Res. 130, 82d Cong., 2d sess., at p. 96). 

Today, the implementation of our global commitments to feed and clothe, and 
police, and instruct the rest of the world dangerously borders upon taxation 


1 Viz, Youngstown Sheet & Tube. 
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without representation. How can our Representatives in Congress scrutinize 
the disbursement and effect of each and every item in a gargantuan budget, much 
of which is necessarily cloaked in security restrictions. Items like the $2 billion 
Manhattan Operation have been effectively protected from public consideration. 

The feature to which the opposition to domestic application of treaty law most 
strenuously objects is, in effect, legislation without representation, 

The docrines of the internal application of treaties, announced innocuously 
with regulation of the taking of migratory birds in Missouri v. Holland, advancing 
with the doctrine of inherent powers in Curtiss-Wright to Youngstown Sheet & 
Tube, culminating in the present outrage of public opinion as it arouses to the 
implications in Perez v. Lippold, Asakura y. Seattle, and Sei Fujii v. California, 
represent the inexorable extension of exterritoriality into domestic affairs, a 
violation of the fundamental principles of States’ rights, division of powers be- 
tween the branches of government, and government by consent of the governed 

With such a predomination of argument and evidence, how then was Senate 
action in behalf of Senate Joint Resolution 130 confined to the holding of hear 
ings? On what grounds was opposition to the modification of the treaty-sn- 
premacy clause of the Constitution based? 

The American Bar Association section on international and comparative law 
opposed the supporting resolution that passed the house of delegates. Repre 
sentatives of the section, and representatives of the bar of the city of New York, 
and other outstanding students of international and constitutional law presented 
plausible and scholarly defense of the regulation of affairs by treaty and executive 
agreement. Here again, the crux of disagreement appeared at the point of 
definition of “foreign” and “domestic” affairs. The demand to protect domestic 
jurisdiction seems to find corollary in the necessity for authoritative law and 
order in matters of common concern, or world affairs. 

It might be fair to state this case by quoting the testimony of the late Charles 
Tillett, Esq., of Charlotte, N. C.: 

“The American Bar Association has repeatedly, through official action of its 
house of delegates, and otherwise, advocated that world law be substituted for 
armed forces, and that adjudications according to international law take the 
place of war in the settlement of international disputes. 

“It is, I consider, a monstrous reversal of the association’s hitherto noble and 
statesmanlike attitude to submit, even if only for consideration, a proposal to 
amend the Constitution in a manner which will, in effect, seriously handicap 
this Nation’s power by treaties to add to the body of international law. 

“Centuries of bloodshed testify to the ineffectiveness of forces and arma- 
ment to bring about enduring peace. The world is looking to its lawyers, law- 
makers, and treatymakers to build the structure of enduring peace. This 
can be done only by carefully thought-out treaties, cautiously and bit by bit 
bestowing power upon skillfully constructed international institutions or by 
strengthening the U. N. or by both methods” (hearings, S. J. Res. 130 at p. 252) 

It is fairly well agreed that affairs on all levels of community should be 
conducted in an orderly and legal fashion. Except for the enforcement of 
constitutionally enacted law, the use of force proves itself worse than futile, 
even as the sowing of the dragon’s teeth produced a hostile harvest. 

Can world law be achieved only by the back-door treaty route? How can we 
get the world law advocated by Mr. Tillett without the dangers deplored by Mr 
Holman? 

Our body of municipal law emanates from legislative bodies duly authorized 
by the constitutions or charters or instruments of government to which the 
citizens of the appropriate political unit have consented to be governed by ac- 
cepting its jurisdiction. All legislative acts are tested against the constitution 
which established said legislative body, in which its powers have been delegated 
and its jurisdiction defined. 

The contrast between treaty and law, between league and government, be- 
tween pact and constitution, between confederation and federation was meticu- 
lously examined by the founders of this Republic. 

The declared right of the people to create and control government appeared 
in the argument of James Madison in the Virginia debate on ratification of our 
Federal Constitution in his reply to the vigorous opposition of the Virginian 
patriot, Patrick Henry. Said Madison: 

“Should all the States adopt it, it will be then a government established by 
the 13 States of America, not through the intervention of the legislatures, but 
by the people at large. 
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In this particular respect the distinction between the existing and the pro- 
sed sygtem is very material. 

The existing system has been derived from the dependent derivative authority 

the legislatures of the States, whereas this is derived from the superior 

wer of the people’ (The World’s Greatest Debate, Clark, at p. 25). 

In this classic language the fundamental difference between the existing 
igue system under the Articles of Confederation and the proposed federal 
nustitutional government was stripped away, to reveal the “material dis- 

tion” between treaty and law, between league and government. 

ven after Virginia’s ratification to become the 10th State, the Constitution 
iving become effective upon the original 9, the other great power, the sovereign 
state of New York, experienced prolific debate as the issues were met in the 
sublie press by a series of letters of Hamilton, Madison, and Jay in The Federal- 
ts Papers of 1787-88. 

Here again the fundamental defect of the league system, which can produce 
mly treaty law, were examined by scholarly patriots whose valid analysis of 

e situation is pertinent today. 

‘The evils we experience do not proceed from minute or partial imperfec- 
ons, but from fundamental errors in the structure of the building which 
annot be amended otherwise than by an alteration in the first principles and 

iin pillars of the fabric. The great and radical vice in the construction of the 
xisting [league] is in the principie of legislation for states or governments 
n their corporate or collective capacities as contradistinguished from the indi- 
duals of which they consist” (the Federalist XV). 

rhe American founders of federal government rejected the invasion of exter- 
toriality by treaty law by “territoralizing” constitutional law under a federal 
onstitution, wherein the line of demarcation between domestic and “foreign,” 
then, local and nationwide, affairs was clearly defined by the delegation of limited 
powers to the Union Government, reserving all others, under the 9th and 10th 
mendments, “to the States, respectively, or to the people.” 

Here, in this reservoir of nondelegated powers, resides the right to create new 
levels of government; for if the people have the right to create government, 
hey and only they, have the right to create the level or levels of government 
vhieh would, in its operation, in its authorized jurisdiction, become superior to 
existing levels. 

This doctrine was stated in the classic language of the founders: 

‘As the people are the only legitimate fountain of power, and it is from 
them that the constitutional charter is derived, it seems strictly consonant to the 
epublican theory to recur to the same original auhority whenever it may be 
necessary to enlarge, diminish, or new model the powers of government” (the 
Federalist XLIX)., 

It is upon this doctrine of the ultimate sovereignty of the people that Senate 
Joint Resolution 1 depends as it calls for exercise of that original power to 
new model, or perhaps diminish, the powers of government in amending the 
Constitution of the United States. 

It is to that same fountain of power that the proponents of constitutional 
inendment “to permit the entry of the United States into a world government” 
iddress themselves. 

It is to that fountain of power that restraints on the encroachments of treaty 
aw must derive; and to it that authority for law and order on a supernational 
level must proceed, if we are to maintain government not of men, but of law. 

The crux of the objection to treaty law, the invasion of domestic jurisdiction by 
nternational law, may be found in the fact that nondelegated powers are being 
exercised, under the pressures of the emergency situation created by the 
emergence of a community of interest in the world. 

With science catapulting us into pointblank range of each other, there is a 
ommunity of interest in survival itself. There is further common concern in 
the maintenance or achieving life worth living within security provisions. In 
short, while our resources are committed to the preservation of the free world, 
some concern may be expressed for the existence of a free world. Liberty is 
found in justice under law and order, or not at all. 

The ancient State rights issue is projected from state versus national, to the 
new level of national versus international or world level. 

While property and marriage laws and the licensing of pawnshops are do- 
mestie affairs, even within continental United States, the ownership, manu- 
facture, possession, control, use, or threat of use of implements of mass de- 
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struction are matters of common concern to the inhabitants, the citizens of the 
world. * 

The anomaly of the ineffectiveness of the league system in this respect may 
be illustrated by our pledge to “refrain from the threat or use of force * * *” 
(ch. I, art. 2, sec. 4, Charter of the United Nations, San Francisco, June 26, 
1945) while implementing a foreign policy of preparations adequate to deter 
aggression, under the inalienable right of self-defense. 

We seem to have entered into an arrangement wherein we secure neither 
physical security for ourselves from the other signatories nor civic security for 
our citizens from abridgment of their rights by moral commitments, which 
serve to modify municipal law. 

The conclusion seems to be inescapable that we cannot preserve our domestic 
jurisdiction without granting supranational jurisdiction in a limited (security) 
area; stated conversely, that the granting of powers in a limited jurisdiction 
is necessary to preserve domestic jurisdiction. If a line is to be drawn, then 
it would seem to follow that there would be two sides to that line, domestic and 
world jurisdiction; the very concept of reservation of powers implied a delega 
tion of powers. 

Now it may be argued that such delegation of powers has already occurred ir 
the delegation of foreign affairs under the treatymaking powers to the Executive 
(with the advice and consent, it may be hoped, by two-thirds the Senate present 
and voting), but experience indicates that the executive branch might not in 
each and every instance effect wholly satisfactory discrimination between the 
delegated powers over foreign affairs, and the nondelegated powers so far as 
treatymaking processes are concerned. 

Treaties have a way of changing under pressure, leagues themselves chang 
in character with interpretation and usage.” 

The distinguished chairman of this committee of last year, Senator Patrick 
McCarran, stated that he for one had voted for a bad treaty when he voted 
ratification of the United Nations Charter. 

The alteration of the operation of the United States from its original con- 
ception to the phenomenon witnessed today in action by two-thirds vote of the 
General Assembly, to send a delegation to investigate conditions in South Africa 
sets precedent and opens the door to a chain of events that we may be forced 
to meet with embarrassment, hypocracy, or regret. The demands for special 
concessions, changing procedures to suit the occasion, application of unilateral 
pressures projects the discredited game of power politics into the emergent 
world community now struggling to order its affairs in a legal and orderly 
fashion. 

The question resolves itself into the query: Can the problem of legislation 
without representation be resolved without a world legislature? 

Can world police and courts implementing world law be authorized without 
an instrument of government commonly called a constitution? 

Can we attempt to impose extraterritorially binding law without resort to 
naked imperialism? 

Can we “interfere” without being interfered with? What are the alternatives 
to anarchy, empire, and extraterritoriality? 

The traditional and time-tested solution to these very problems may be found 
in the application of the historic American system of constitutional Federal 
Government, of defined, delegated, limited powers. The Founding Fathers dele- 
gated powers over security, reserved domestic jurisdiction to the appropriate 
levels. 

The record of history and experience indicates that the delegation of limited 
security powers to a world legislature, be it a re-formed General Assembly of 
the United Nations, or other, should be clearly enumerated and defined in a 
democratically drafted and ratified constitution. The powers should not be 
relinquished piecemeal by interpretation and application without due process. 
For example, article 483 of the Charter provides that armed forces are to be 
made available in accordance with special agreements (ch. VII, art. 48 (1)), 
subject to ratification by the signatory states in accordance with their respec- 
tive constitutional processes, (art. 43 (3)). This raises the question, When 
were agreements for the United Nations use of our Armed Forces ratified? 

A constitution is binding only with respect to provisions clearly enumerated 
therein and ratified accordingly, if the states are to stand in relationship to 


* Viz, transfer of function of Security Council to two-thirds General Assembly, U. N. 
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e union as the members of the United States stand in relationship to the 
Federal Union of the United States of America. 

It may be illuminating to review the domestic jurisdiction clause in the 
Charter of the United Nations at this point. 

Nothing contained in the present Charter shall authorize the United Nations 

, intervene in matters which are essentially within the domestic jurisdiction of 
any state or shall require the members to submit such matters to settlement 

der the present Charter; but this principle shall not prejudice the application 
of enforcement measures under chapter VII” (ch. I, art. 2 (7) Charter of the 
United Nations). 

Some of the delegates at San Francisco sought to define by “international law” 
the meaning of “essentially” modifying domestic jurisdiction, and failed. Others 
sought to require the submission of jurisdictional controversy to a court, and 
failed, with the result that the General Assembly now sits as judge and jury 
over its own competence in determining its own competence in this respect. 

Some illumination of the meaning of the domestic jurisdiction provision may 

e provided by the remarks of John Foster Dulles, United States delegate, 
icting as spokesman of the sponsoring governments (Great Britain, France, 
UU. S. S. R., and United States of America). Mr. Dulles stated that the new 
art. 2 (7)) provision was designed to make domestic jurisdiction a basic 
principle of the organization and not merely a “technical and legalistic formula,” 
limiting pacific settlement. The reference to international law was deleted, 
ceording to Mr. Dulles, because of its constantly changing content which caused 
it to escape definition; it would be “difficult to define whether or not a given 
situation came within the domestic jurisdiction of a State.” (New York Times, 
report of Mr. Dulles’ speech, June 16, 1945, p. 9.) The International Court of 
Justice could not practically determine the limits of domestic jurisdiction nor 
could it render advisory opinions, since some States probably would not accept 
the compulsory jurisdiction provision of the Court statute. Mr. Dulles con- 
cluded his defense of the sponsoring governments’ text as representing a formula 
of breadth and simplicity and by reference to the allegedly analogous problem 
of federalism in the United States (Illinois Law Review, vol. 46, No. 2, From 
the Covenant to the Charter, May—June 1951, pp. 239-240). 

Does this mean that Mr. Dulles considered the relationship of the United 
States of America to the United Nations analogous to the relationship of the 
respective States to the United States of America? Or does it perchance mean 
that he considered the relationship of our State and Federal Governments analo- 
gous to the relationship between the nations and the United Nations? It would 
appear that a fundamental and basic difference that would destroy the analogy 
occurs in the complementary features of the supremacy clause (VI, 92) and the 
reserved powers ninth and tenth amendments in the Federal Constitution of the 
United States. 

In the absence of a supremacy clause in the charter complemented by a reser- 
vation of domestic jurisdiction as found in our Bill of Rights, it is difficult to find 
valid and legal basis for analogy of federalism in the relationship between the 
United States and existing international organizations. This glaring deficiency is 
the feature that serves to bungle foreign and domestic affairs, to the distress of the 
patriots who seek to preserve domestic freedoms from foreign interference, and 
the equally patriotic citizens who recognize the need for law and order in the 
world community. 

Sometime, somewhere, somehow, the line of demarcation between domestic 
and foreign affairs must be defined, if we are not to be submerged in a mono- 
lithic world empire or disintegrate into raw anarchy. 

Rather than a ponderous testing of the constitutionality of treaties, or 
elaborate interpretation of moral commitments one by one through the courts, 
argument over real or fancied ambiguity in the treaty supremacy provision of our 
Constitution, or tedious evaluation of language of its proposed modification, it is 
respectfully suggested that the consideration of the line of demarcation between 
delegated and reserved powers, foreign and domestic affairs, is a fit subject for 
the consideration of a constitution-drafting assembly. 

If powers are to be delegated, then they should be delegated to a government, 
under a federal constitution. All powers not delegated are reserved, and form 
the incontestable area of domestic jurisdiction. 

Upon the drafting of such a proposed constitution, the debate over ratification 
or rejection could proceed with some relevance to reality. The provisiens clearly 
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stated, the relationship of the prospective members to the union clearly defined 
the powers enumerated, the domestic integrity of participants would be protected 
by the concept of “unconstitutionality.” 

The drafters of the Constitution of the United States at Philadelphia in 1787 
recognized the impracticality of voluntary compliance, the illusion of unanim 
ity, and the immorality * of coercion, by developing the alternative of constitn 
tionality. The Federal law became upon ratification, the law of the land in the 
participating States, and all the judges were bound thereby, just as if it had 
been enacted through the several State legislatures. But, the States were pro 
tected against invasion of domestic jurisdiction by the clearly limited delegation 
of powers—clear that is, until the march of events served to blur the line between 
foreign and domestic affairs culminating in the dilemma that we face today. 

On the proposition, “Resolved, That the treaty-supremacy Clause is a Trojan 
horse,” the great debate continues. It is respectfully suggested that instead of 
attempts at patching up the beat-up loophole, our security would be better ef 
fected by harnessing and stabling the critter on the outside of the city walls, by 
means of a supranational constitution of strictly limited, carefully defined, judi 
ciously delegated powers, in the manner of our Federal system of dual (or for us 
it would triple) government of parallel jurisdiction, reserving the nondelegated 
powers to the respective states (nations) or to the people. 

If such a draft constitution contained a supremacy clause (and what chaos 
would result if it did not?) the very act of ratification would automatically 
subordinate conflicting provisions in the constitutions of the contracting parties 
To illustrate, did the State of New York actually amend its constitution of 1777 
to permit it to join the Federal Union in 1788? Did any of the original Colonies’ 
The ratification of a proposed draft constitution would of course “recur to the 
original fountain of power” even as the framers of our Constitution provided 
for 

“The ratification of the Conventions of nine States, shall be sufficient for the 
Establishment of this Constitution between the States so ratifying the Same” 
(Article VII, Constitution of the United States, September 17, 1787). [Italics 
supplied.] 

It is important to note in this connection that the ratification was specified 
“by Conventions.” The act of ratification was not expected of the several State 
legislatures. This is consistent with Madison’s remark that it was the “depend 
ent, derivative authority of the legislatures” that had produced the Articles of 
Confederation, a league, and this (constitution) was derived from the “superior 
powers of the people.” 

The process by which the Constitution of the United States is amended is the 
minimum procedure by which such a draft constitution should properly be ratified 
by the United States, if the principle of government by consent of the governed 
is to obtain. 

The consent of three-fourths of the State legislatures, or conventions of three 
fourths of the States, should be a minimum test of the sentiment of the citizens. 

If such a limited delegation of powers served to halt the advance of the 
doctrine of inherent powers (Curtiss-Wright to Youngstown Sheet and Tube), 
and the encroachment of Federal powers at the expense of the jurisdiction 
of the States, and domestic application of moral commitments, and the fiscal 
burden of bankrupting proportions, and the necessity of training our children 
to crouch under tables, dodge into doorways, and dive into gutters, the price 
would be indeed modest. 

Such constitutional delegation of limited powers would by its very definition 
exempt out interference with all other affairs as domestic. The resulting advance 
in personal and civil liberty would approach in importance and magnitude the 
conception and execution of our own Federal Union under which we prosper, 
insofar as its principles are observed, today. The act of ratification, or rejection, 
of a proposed supranational constitution would resolve the issue of extent of 
such a federation, the exclusion or inclusion of charter members, the highly 
flammable question of “membership.” 

Our own Constitution was binding on the first nine, which number subsequently 
quadrupled with applications for membership even now pending. It was the 
experience of the early American Fedéralists that some of the most bitter and 
apparently implacable opponents of the federation, subsequently saw fit to 
support it to the extent of accepting highly placed and remunerative positions 
in the administration of the Union. 


*If the pledge not to coerce is a moral commitment, then coercion is immoral. 
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Che problem of membership and extent resolved by ratification, the corollary 
problem of junior and senior citizenship was happily ordered by the Northwest 
Ordinance of 1787, Territorial claims of the several colonies having been trans- 
erred to the United States the “underdeveloped areas” received Territorial 

tatus with opportunity to achieve full statehood upon meeting the economic, 

il, and physical requirements set forth in the statute. Meanwhile, far from 

ng boycotted, banished, or abused, they were permitted to send nonvoting Dele 
yates to Congress for political education, and their economic welfare was culti- 

ated by trade to the mutual benefit of all parties concerned. The corrosive 
relationship of have and have-not was ameliorated by the possession of the 
lerritories jointly by the United States rather than individually for the profit 
or responsibility of the original claimants. The saving feature was in the 
written instruments of impartial procedures, the Northwest Ordinance of 1787, 

d the Federal Constitution of 1787, which set down in black and white for 

to see, the powers, privileges, and responsibilities of these instruments of 
government. This is the sine quo non of the success of the American principle 
of Federal Government, continuing the process of government of laws and not 
f men which found its inception in the Magna Carta, and upon which our 
heritage of government is based from its inception in the Magna Carta. 

If such a supranational constitution is to be drafted, the assembly should 
onvene with its purpose clearly announced. If the instrument is to be ratified, 
the drafters should represent the will of the people who are to be governed. 
Recognizing the disparity of various levels of social and political development, 
the representatives, of course, may be selected in different ways. The drafters 
at Philadelphia were appointed and commissioned by their respective State 
legislatures, even as the States subsequently selected their Senators to Congress 
itil the ratification of the 17th amendment in 1913 (40 years ago) which pro- 
vided for popular election to this Federal body. If we are to extend the ultimate 
sovereignty of the people to this needed new level of government, we should 
utilize the highest achievement in the respective parts, in which case, those who 
have elections, should exercise that privilege, and elect delegates, through their 
State election machinery, to a world constitution drafting assembly. It should 
e the privilege of the citizens to initiate, and the responsibility of the State 
egislatures to provide, for the election of their representatives for this highly 
specialized and historically endowed function. 

This proposal stands on the authority of the Declaration of Independence: the 
right ef the people to institute new government. ‘The reserved powers enum 
erated in the Bill of Rights: The powers not delegated to the United States 
(Federal Government) by the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively or to the people (amendment X). If 
the power to create new levels of government are not reserved, what powers, 
then are there? To deny this is to deny the sovereignty of the people, and 
violate the laws of agency. 

The eminent authority on international law, George Finch, Sr. of this city, 
contributed as much as any individual to the value of the hearings on Senate 
Joint Resolution 180. As editor-in-chief of the American Journal of Interna- 
tional Law, his opinion should properly be given the weight of expert testimony. 
Mr. Finch appeared in support of the ABA draft which supported the objectives 
of Senate Joint Resolution 1380—in different language—with the stated purpose 
“to put a stop to the gradual process of altering the basic structure of ovr 
Government through the unlimited use of the treaty-making power and to re- 
store the function of the Federal Government to its proper place in the em- 
sttutional system of delegated powers as intended by the Founding Fathers” 
(hearings on S. J. Res. 130, at p. 318). 

Mr. Finch’s concern that the process of altering out structure of government 
should be stopped, is ample evidence that the process is in favt in progress. It 
should provide warning that action should be taken. It is not enough, however, 
to stop the process at the point of effect, without taking precautionary action 
at the point of cause. 

It is not seriously contended that the undue exercise of powers were capricious, 
or with tyrannical intent. For example, in the case of the steel seizure, the 
President pointed to the need for steel to implement our foreign policy, and 
relied upon the national interest and general welfare to countenance his un 
precedented action. 

The question of governing the world seems to resolve itself to choice of means 
hy steel or by ideas, sword or pen. 

Mr. Finch wrote into the record Jefferson’s views on the treaty-making powers. 

“(2) By the general power to make treaties, the Constitution must have in- 
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tended to comprehend only those objects which are usually regulated by treaty” 
(hearings on 8. J. Res. 130, at p. 319). 

Here we have the term “usually” which might have sufficed to define or classify 
“objects” in Jefferson’s time, succumb to the ambiguity that pressures of the 
emergent world community have imposed the classification of affairs, domestic 
and foreign. But Jefferson continues, “and cannot be otherwise regulated.” 

Here we have the word “otherwise” which should be quite elastic enough to 
satisfy those who would object to technical and legalistic formula. 

It is respectfully submitted that “otherwise” is an open-ended concept analo- 
gous to “reserved powers.” 

It is respectfully submitted that the affairs which could not be regulated by 
treaty (i. e. domestic affairs) and affairs that are being regulated by treaty to 
the derrogation of domestic jurisdiction and therefore should not be regulated 
by treaty, but demand of some form of regulation lest empire or anarchy result, 
can be otherwise regulated by means of a supranational federation of strictly 
defined, limited, clearly defined powers, delegated for the order of matters of 
common concern, by means of accession to a draft constitution. 

It is respectfully submitted that no mere treaty can accomplish the minimum 
essentials of the legislative, judicial, and executive functions in the world 
community, and that this regulation can be accomplished “otherwise,” by a Fed- 
eral constitution 

This proposal frankly bypasses the issue of the legality of treaties, be they self- 
executing or non-self-executing, with respect to municipal law. This proposal 
transcends the demarcation of domestic and foreign affairs which apparently 
defy demarcation in the frame of reference of “sovereign equality of nations” 
armed to the teeth in overlapping spheres of influence. 

This proposal supports the objectives of the resolution under consideration, 
Senate Joint Resolution 1, by seeking to: protect from abridgment rights enu- 
merated in the Constitution of the United States; prevent foreign or interna- 
tional supervision, control, or adjudication of rights essentially within the do- 
mestic jurisdiction of the United States; provide for effective law only through 
appropriate legislative action (world legislature appropriate for world affairs) ; 
provide that relationships between our representatives and foreign or interna- 
tional organizations shall be in the manner and to the extent prescribed by law; 
provide for the right of representation, inestimable to the people, and formi- 
dable to tyrants only. 

This proposal calls for the clear definition of domestic and foreign affairs 
by means of enumerating delegated and reserved powers in a draft constitu- 
tion. 

Apologists for the United Nations, for the treaty-law route through the back 
door to an evolving world government, beg us to use what we have. 

It is the considered opinion of this witness, a layman, but a citizen, taxpayer, 
and mother of five future—God willing—citizens and taxpayers, that what we 
have we should surely use. What we have is the record of history: we have 
the record of consistent failure of treaties, leagues, and pacts to achieve law and 
order with enduring justice. 

We have—and we should use it—the American tradition of Federal consti- 
tutional government with its record of success attested by its seniority among 
federal constitutions in effect today. What we have we have shared to the 
benefit of mankind as some score of other nations have patterned constitutions 
upon features originating in ours. 

We should use what we have: The minds God gave us to choose not only 
between right and wrong, but between good and better, between application 
of the worst or the best of yesterday for the needs of today, for the existence 
of tomorrow. 

Our Founding Fathers faced external tryanny and internal despotism and 
they met the challenge with three immortal documents that need no naming 
te this subcommittee of the Committee on the Judiciary of the United States 
Senate. These documents spelled out the delegations—and the limitations— 
of powers, drew the line between delegated and reserved powers. Ratified by 
the representatives of some 3 million inhabitants of 13 separate States, they 
were transformed by that potent alchemy into citizens of the Union, Americans. 

These principles were applied, not only lineally to the physical descendants 
of the 3 million contemporaries, but laterally to include, as of today, 157 million 
fellow citizens in 48 widely diverse States, who are no less New Yorkers or 
North Dakotans, or Texans because they are Americans. 
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rhe crucial test that our way of life, our form of government faces is the 

tinuation of this lateral pass. 
mstitutional government has been weighed in the balances of time. It has 
ed our needs. Shall we declare it to be found wanting? 

\We should use what we have lest we lose what we had. The struggle of 

cratie principles with tyranny will continue until the millenium, but let 
ise the process of constitutionalism to let them continue in conference, con- 
tion, and in court, replacing bazookas with briefs, flaming napalm with fiery 
san 

O ir lis es, our fortunes, our sacred honor require it. 

Mrs. Fenner. The dangers of treaty law have been ably demon- 
strated by previous witnesses in hearings on Senate Joint Resolu- 
tion 130 and the current hearings. Mr. Holman has rendered a great 

rvice to our time in coining a phrase. The thrust of Senator Brick- 
er’s resolution to modify the s supremacy of treaties has impressive sup- 
port and is backed by an increasingly important segment of public 
op! nion. 

The hearing on Senate Joint Resolution 130 at page 23 repudiates 
the position that foreign and domestic affairs are indistinguishable. 

[he thrust of the resolution and a significant measure of its support 
s toward the imperative need of drawing the line between domestic 

d foreign affairs, unequivocally and explicitly for all to see. 

arr Finch in the hearings on Senate Joint Resolution 130 said that 
t is time to put a stop to this procession. The fact that a man of 
his authority and eminence calls to have a stop put to it is ample 
evidence that the progression exists regardless of allegations to the 
contrary. 

I would like to submit a document by the State Department, Ques- 
tions and Answers on the U. N. Charter, Genocide Convention, and 
Proposed Covenants on Human Rights, dated September 1952. 

The Cuatrman. The record will show it filed. 

(The document referred to was filed for the information of the 
committee. ) 

Mrs. Fenner. After about 5 pages of neatly abolishing numerous 
strawmen by a series of negative replies to the “numerous queries,” we 
are reassured in these 23 questions that these are not legally binding 
and then there is given the classic Sei Fujii case. 

The Charter represents a moral commitment of foremost importance, and we 

nust not permit the spirit of our pledge to be compromised or disparaged in 
either our domestic or foreign affairs. 

The Charter represents a moral commitment. I would like to ask 
whose morals are being committed and to whose morals is our conduct 
being committed for adjudics ation? The language of the decision for 
future jurists to read is “We must not permit the spirit of our pledge 
to be compromised.” ‘The words used are “We must not permit” in 
the decision. We are assured that the Sei Fujii case did not give the 
Charter supremacy because the appellant’s decision was reversed on 
the basis of the 14th amendment, but we discover that the 14th amend- 
ment has found new application and interpretation since the Charter, 
so What we have is a technical victory for the opponents of treaty law, 
and we have a moral victory for the binding effect of treaty law. 

We have in the United Nations Ch: arter, article IT, sec tion 4, a state- 
ment that the signatories shall refrain from threat of use of force, 
and then we have a foreign policy necessitated by security conditions 


380572—53——13 
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for defense adequate to deter aggression. This poses a dilemma which 
should be resolved in a more orderly fashion than is apparent. 

Now the need for world law was very ably expounded by the late 
Charles Tillett, of Charlotte, N. C., in Senate Joint Resolution 130, at 
page 152. Mr. Tillett pointed out the need for world law and the 
futility of force. It is fairly well agreed that affairs on all levels 
should be conducted in an orderly fashion. We are familiar with the 
hostile harvest to be produced from the sowing of dragon seeds of war, 
But, gentlemen, it is not enough to stop this progression. We have a 
false dilemma here of anarchy versus treaty law. 

The proponents of treaty law argue against anarchy, and the 
opponents of treaty law do not argue over an alternative. It is 
respectfully suggested that there should be a third alternative, and 
that is constitutional law. The whole burden of this issue is that 
we must draw the line between domestic and foreign affairs. It is 

respectfully submitted that if we draw the line, there are two sides 
tothe line. Ifthere are domestic affairs, then there are foreign affairs, 
If there are domestic jurisdictions, then there must be world jurisdic- 
tion. If there are reserve powers, then there are Federal powers. 

It is stated in article X of the Bill of Rights, “Powers not Sdinented 
are reserved.” We cannot reserve powers withoyt delegating powers; 
we cannot delegate powers without reserving powers because if we 
do not draw the lines, then the powers are bundled, and it is to this 
bundling that the supporters of Senate Joint Resolution 1 object. 

Now I would like to go back to some early American Federalists, 
namely Madison, who saw this most clearly in the arguments over 
fae ratification of the United States Constitution when Patr ick Henry 

gave his famous “give me liberty or give me death.” Said James 
M: idison : 


Should all the States adopt it, it will be then a government established by the 
13 States of America, not through the intervention of the legislatures, but by 


the people at large. 

In this particular respect the distinction between the existing and the proposed 
system is very material. 

The existing system has been derived from the dependent derivative authority of 
the legislatures of the States: Whereas this is derived from the superior power 
of the people. 

In this classic language, the fundamental difference between the 
existing league system under the Articles of Federation and the pro- 
posed Federal Constitutional Government was stripped away to re- 
veal the material a a between treaty and law, between league 
and government. Now it is respectfully submitted that the States. 
rights issue has been ab ie onto a new level from State versus Na- 
tional to National versus international or the world level. We have 
heard the great debate for many years, and it is now continuing on the 
proposition that the treaty clause is a trojan horse. It is respectfully 
submitted that in addition to attempting to patch up that. beat-up 
loophole in the Charter, we should harness and stable the horse on the 
outside of the city w alls by means of a constitution, Federal in struc- 
ture, of strictly defined, severely limited delegated powers. 

If we are to reserve domestic jurisdiction to yinnd « es, the corollary 
holds true that we will delegate security measures under a Federal 
Constitution, This is not proposing more treaty law and batch 
upon batch of amendment to treaties. This is to propose the drafting 
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of a Federal Constitution to be ratified or rejected upon scrutiny by the 

sroposed members. Here in the reservoir of nondelegated powers in 
the United States, all powers not delegated are reser ved to the St: ites, 
and to the people lies the power to regulate government, affirmed in 
the Declaration of Independence. 

[t is that power that should be called upon and exercised in the 
creation of a new level of government. I associate myself with the 
patriotic individuals and orders who oppose the back-door route to 
world government through treaty law by interpretation, application, 
and implementation. This proposal is termed “constitutionism.” It is 
the historic answer to the treaty law versus Federal law. 

his position is supported by Jefferson. Mr. Hatch performed a 
great service when he read Jefferson’s treaties from Jefferson’s Manual 
into the record of Senate Joint Resolution 130 last year. ‘Treaties 
should be objects usually regulated by treaties but which cannot be 
otherwise regulated. “Usually” might have been adequate in those 
times, but the word “usually” has been rather changed and warped by 
the pressure of emergent world communities so that we will have to 
vo to the regulated which cannot otherwise be regulated. 

It was respectfully submitted that the thought “otherwise regulated” 
would be an open-ended thought analogous to reserve powers. It is 
respectfully submitted that these affairs not usually regulated that 
should not be regulated by, treaties can otherwise be regulated by 
constitutional law. Otherwise there are no reserve powers. 

If there are no reserve powers, then we do not have a Constitution 
of delegated powers here in our cotintry today, and the statement of 
one highly placed official to me when I was discussing the doctrine of 
inherent powers and deploring the progress from Curtiss-Wright to 
Youngstown Sheet & Tube, and he said to me, “Madam, what you 
learned in civics class and what you heard here today are two dif- 
ferent things.” 

If that is the case, I have four boys approaching selective-service 
age, and I think we should know what it is that we are being called 
upon to provide for with our lives, our fortunes, and our sacred honor. 

The conclusion seems to be inescapable that we cannot preserve our 
domestic jurisdiction without granting supranational jurisdiction in 
a limited area. Conversely, the granting of powers in a limited juris- 
diction is necessary to preserve domestic jurisdiction. If a line is to 
be drawn, then it would seem to follow that there would be 2 sides to 
that line, domestic and world jurisdiction; the very concept of reser- 
vation of powers implied a delegation of powers. 

Now it may be argued that such de legati ion of powers has already 
occurred in the delegation of foreign affairs under the treatymaking 
powers to the executive, with the advice and consent, it m: Ly be hoped, 
by two-thirds of the Senate present a voting, but experience indi- 
cates that the executive branch might not in each and every instance 
effect wholly satisfactory discrimination between the delegated powers 
over foreign affairs and the nondelegated powers so far as treatymak- 
ing processes are concerned. 

This proposal supports the objectives of the resolution under con- 
sideration by seeking to protect from abridgement rights enumerated 
in the Constitution of the United States; to prevent foreign or inter- 
national supervision, control, or adjudication of rights essentially 
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within the domestic jurisdiction of the United States; provide for 
effective law only through appropriate legislative action; provide that 
relationships between our representatives and foreign or international 
organizations shall be in the manner and to the extent prescribed by 
law, namely, under a ratified and draft constitution, and to provide for 
the right of representation of the people in legislature, a right in- 
estimable to them, and formidable to tyrants only. 

[ was referring there to George III, quoting from the Declaration 
of Independence. 

This proposal is based on the declared right of the people to create 
government. We have been urged to use what we have; the apologists 
for the United Nations say use what we have. Gentlemen, I respect- 
fully submit that what we have is the record of history of the con- 
sistent failure of leagues and the consistent success of constitutional 
Federal Government. I submit that we should use what we have. We 
should use the brains, the reasoning power that God gave us to apply 
the experience of the past to the needs of today that we may survive in 
the future, first physically and second under a form of government 
which we would be proud to hand on down to our children as the leg- 
acy given to us, the system of federal constitutional government. 

We pledge our lives and our fortunes and our sacred honor that we 
use what we have and the power of our intellect to apply it. 

The Cuairman. Senator Dirksen and I appreciate your statement 
very much. 

Any questions, Senator Dirksen ? 

Senator Dirksen. No questions. 

The Cuairman. Thank you very much. 

Mrs. Fenner. Thank you, gentlemen. 

The Cuamman. Mr. Pearson of the Association of the Bar of the 
City of New York? 

Mr. Backus. My name is Dana Backus. Mr. Pearson and I are here 
together, and if it is all right with you, I would like to take the first 
part of the presentation. 

The Cuairman. We would be glad to have both of you come up. 
Mr. Pearson, would you like to have Mr. Backus speak first, and then 
you follow him? 

Mr. Pearson. Yes. 

The Cuarrman. We will call Mr. Backus first. 


STATEMENT OF DANA CONVERSE BACKUS, ON BEHALF OF THE 
ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, NEW 


YORK, N. Y. 


Mr. Backus. My name is Dana Converse Backus, 50 Broadway, 
New York, N. Y. [ama citizen of the United States, and I am chair- 
man of the committee on international law of the Association of the 
Bar of the City of New York. 

I have prepared a statement which I would like to file with the 
committee. 

The Cuarrman. It will be made a part of the record. 

(The statement referred to is as follows: ) 
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SyATEMENT IN OpPosITION TO SENATE JorINT RESOLUTION 1 BY Dana CONVERSE 
RAcKUS, CHAIRMAN, COMMITTEE ON INTERNATIONAL LAW OF THE ASSOCIATION 
oF THE Bark OF THE City oF New YorK 


We have now before us a proposed constitutional amendment (S. J. Res. 1) 
ich would prohibit entirely certain kinds of treaties and executive agree- 
nts and change the traditional machinery for handling many treaties and 
executive agreements. 
(The Association of the Bar of the City of New York opposed the preceding 
version of this proposal (S. J. Res. 130, 82d Cong., 2d Sess.) and approved a re- 
rt holding that the fears voiced by some concerning treaties and executive 
agreements did not justify assuming the real dangers involved in constitutional 
imendments. We offer for the records of the committee the report referred to. 
Senate Joint Resolution 1, though shorter, is like Senate Joint Resolution 130 
stultifying our foreign policy in an attempt to achieve security from un- 
istified fears. To write Senate Joint Resolution 1 into the Constitution would 
put serious barriers in the way of conducting our foreign affairs, and this dis- 
advantage far outweighs such benefit, if any, that might be hoped for from its 
restrictions. In these dangerous times when obliteration can descend from the 
sky without warning and when there is greater need than ever for adequate 
power to obtain agreements with other nations and to perform those agreements, 
our country cannot afford the risk of such impediments. For the reasons set 
forth below, we are opposed to Senate Joint Resolution 1. 


THE PROHIBITIONS OF SENATE JOINT RESOLUTION 1 


The principal prohibitions of Senate Joint Resolution 1 are found in sections 
1 and 2. 

So far as section 1 is concerned, this matter is discussed at length on pages 
1-7 and 10-17 of the New York City Bar Association report referred to. The 
conclusion there is that the apparent purpose of section 1 of Senate Joint 
Resolution 130 (reflected again in 8. J. Res. 1) is unnecessary because under 
present law treaties and, a fortiori, executive agreements cannot abridge con- 
stitutional rights. 

The presently proposed section 1 reads as follows: 

“A provision of a treaty which denies or abridges any right enumerated in this 
Constitution shall not be of any force or effect.” 

It is a tribute to the good sense of our successive Presidents and Senators that 
to this day no case has arisen calling for a decision that a treaty was contrary 
to the Constitution. We are indeed fortunate that our fundamental law has 
worked out so well. However, we are not without guideposts in this field. 

In considering and holding valid certain treaties, the Supreme Court has 
had occasion to affirm the supremacy of the prohibitions of the Constitution which 
protected fundamental rights. In the case of Geofroy v. Riggs (133 U. S. 
258 (1890)), the Court was considering the common law of the District of Co- 
lumbia, to the effect that an alien was barred from inheriting land of an American 
citizen who had died intestate. The treaty of 1853 with France was invoked by 
the plaintiffs, French citizens, to support their right of inheritance. In holding 
in favor of plaintiffs that the treaty permitted them to assert their right to in- 
herit the land, the Court stated (p. 267) : 

“The treaty power, as expressed in the Constitution, is in terms unlimited 
except by those restraints which are found in that instrument against the action 
of the Government or of its departments, and those arising from the nature of 
the Government itself and of that of the States. Jt would not be contended that 
it extends so far as to authorize what the Constitution forbids, or a change in 
the character of the Government or in that of one of the States, or a cession 
of any portion of the territory of the latter, without its consent * * *. But 
with these exceptions, it is not perceived that there is any limit to the questions 
which can be adjusted touching any matter which is properly the subject of 
negotiation with a foreign country.” [Italics supplied.] 

You may hear much about Missouri vy. Holland (252 U. S. 416 (1920). which 
reaffirmed the principle of Ware v. Hylton (3 Dall. 199 (1796) ) that in the field of 
treaties the United States acts as one united nation. In writing the Missouri v. 
Holland opinion, Mr. Justice Holmes was careful to avoid any implication that 
there were no provisions of the Constitution which could affect treaties. The 
Court stated : 

“* * * We do not mean to imply that there are no qualifications to the treaty- 
making powers * * *,” 
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“* * * The treaty in question does not contravene any prohibitory words to be 
found in the Constitution.” 

Vissouri v. Holland upheld a statute protecting migratory birds pursuant to a 
treaty, although prior to the treaty some lower courts had held that a Federal 
statute in that field was not within congressional power. In other words, while a 
treaty cannot override the Constitution, a treaty and legislation pursuant thereto 
do have priority over State laws. Actually the case of Missouri v. Holland is not 
pertinent to a discussion of Senate Joint Resolution 1 because this resolution 
does not propose to alter the existing Federal-State relationship in the treaty- 
making field exemplified by Missouri v. Holland, Nor should it be altered, since 
Federal supremacy in the treaty field is essential if we are to act as one nation 
and not lapse back into the impotency of the Articles of Confederation. Our fore- 
fathers cured that evil (Ware v. Hylton, 3 Dall. 199 (1796) ). 

Section 1 is not only unnecessary, but also it introduces an ambiguity within 
itself. Is it intended here to reach out and prohibit treaties in situations where 
the Constitution is not effective, a treaty of friendship, for example, dealing 
with the rights of any American in a foreign state? Is the usual provision that 
he shall have access to the foreign courts to be nullified because the courts do 
not have jury trials? While such an intention seems, at first, unlikely, reading 
the broad sweep of section 1 against the qualified wording on rights in section 2, 
might have this result. 

However, much worse could result from section 2, which we quote below: 

“No treaty shall authorize or permit any foreign power or any international 
organization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States enumerated in this Constitution or any othe” 
matter essentially within the domestic jurisdiction'of the United States.” 

The section would prohibit the United States from making any agreement 
with one or more other nations under which any nation, or any international 
body thereby jointly created, could “supervise, control, or adjudicate” any of 
the prohibited subject matters. The limitation would’run'#gainst action thus 
taken for the prosecution of wars, the prevention of wars, and the promotion of 
commercial and other peacetime objectives of joint concern.’’'The subjects pro 
hibited go beyond personal rights, as they would presumably include property 
rights (e. ¢., under the due-process clause). The domestic jurisdiction prohibi- 
tion could exclude from such agreements for joint action a number of the func- 


tions which our Government in the past has found it advantageous to handle 
by joint action. ’ 

When the scope of section 2 is tested by specific instances, it becomes apparent 
that its prohibitions are more sweeping than may at first appear, and that they 
would interfere with matters of vital concern to our country. 


Prohibition of supervision or control by a foreign power or international 
organizations 

The most serious consequences would probably be felt in the field of pre 
vention of war. It has come to be the overwhelming view in this country that 
any truly effective measure for international disarmament must provide for 
real controls at the source in each country, and for adequate inspection by out- 
siders to assure each country’s observance of the limitations. President Bisen- 
hower in his inaugural address stated that we stand ready to engage in joint 
effort to remove the causes of mutual distrust and so to make possible drastic 
reduction of armaments, the sole requisites being that such efforts be aimed 
honestly toward secure peace and that “in their result—they provide methods 
by which every participating nation will prove good faith in carrying out its 
pledge.” Gov. Adlai E. Stevenson approved the inaugural address as being an 
“eloquent and splendid restatement of past policies of the United States.” 

If we want an international body to check up from time to time on Russia’s 
plants and production of atom bombs, submarines, cr bacteriological weapons, 
we must also authorize that body to supervise our own. Control at the source 
was a key provision of the so-called Baruch proposal, under which an inter- 
national agency would have been given powers with respect to the process and 
ownership of atom bomb facilities. While this plan was sponsored by our coun- 
try and won the approval of the free nations, it foundered on the rock of Soviet 
disapproval. Yet if our Constitution had contained section 2 or any other blanket 
prohibition on treaties involving matters of domestic jurisdiction, we ourselves 
could not have advanced this proposal nor adopted it if made by others. 

In the field of military preparedness, section 2 would leave us vulnerable. 
The United States has been invaded before and can be again. Our Alaskan 
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dary is but 52 sea miles from a military foreign power. Puerto Rico and 
Virgin Islands are important in Carribean defense, and we already have seen 
le of Hawaii and the more westerly islands in our Pacific defense. We may 
wish to have large allied military installations on our soil and furnish bases 
related authority to foreign powers, or to NATO. In order to man and oper- 
uch a base, what rights, and what cession of our sovereignty, would the 
n authority need to receive? 
connection with our base in Newfoundland, we sought and received full 
s to supervise and control the base area. We were accorded the richt to 
ritish subjects committing offenses within the base, and the right to refuse 
ission to have local civil or criminal process served therein. Our auto 
es can use the rqads in Newfoundland regardless of local law and without 
ent of tax or fee, subject only to our own regulations. We get special 
tion from customs and taxes, and many other rights. Some or all of 
ehts we were also accorded at other bases, such as those at the Bahamas, 
ppines, Saudi Arabia, Iceland, and Greenland. Exclusive jurisdiction to try 
wn soldiers for criminal offenses in an allied country is a power we have 
and obtained abroad from the English, Chinese, Indians, and French 


I 


others. 
ction 2 would prevent our vesting in an ally or joint body rights such as 
ve found it necessary to obtain abroad. It would be a bold man indeed 
ould say that never in our future history should we wish to grant some 
to an ally to establish and administer a base on American soil. How 
| the British have fared in World War II if they had been hampered by a 
itutional restriction such as section 2, adopted, let us say, at the time of 
Victoria’s Diamond Jubilee in 1897, when Britain stood at an apex of 
wide power? 
ion 2 would impair our power to make agreements to deal with aggression, 
as the provisions of the United Nations Charter authorizing the United 
Nations Security Council (subject to our right of veto) to take measures for 
purpose. Any agreement of this type would necessarily involve provisions 
reby the Council or other similar body would decide whether action should 
ken and what kind of action. Some of the most important measures which 
d be invoked would involve the directing or restricting of acts within the 
member states, such as embargoes on their exports and imports, the shutting 
ff of rail, air, radio and other communications, and other economic sanctions, 


rhe acts of sending and receiving, thus affected, would almost inevitably consti- 
tute “matters essentially within” our domestic jurisdiction, and would also 
involve “rights of citizens” within the United States. 

Thus we would be prevented from making any agreement of this sort to deal 
with aggression, and under the language of section 2 it would seem that such an 

reement could not be saved even by a reservation of veto power. If that is so, 
section 2 would have prevented us from ratifying the United Nations Charter. 
Further, if the section should be interpreted as applying to existing agreements, 
we could no longer adhere to some of its most important provisions, viz, the 
enforcement measures against acts of aggression. (The domestic jurisdiction 
exception of the Charter, art. 2, subsec. 7, does not apply to such measures, 
presumably because it was recognized that the imposition by the United Nations 
of economic sanctions against an aggressor would necessarily effect some inter- 
vention in the domestic affairs of the member states which carried out the 
sanctions, ) 

The question is not whether economic sanctions are always wise, or alWays 
effective. The question is whether we want to incapacitate ourselves from agree- 
ing to authorize their imposition by an international body, in consideration of 
like agreements from other nations. And the decision of this question by section 
2 would incapacitate us for all time, subject to no relief except what could be 
obtained from a further constitutional amendment. Considering the obvious 
moral and political advantages which might in many cases accrue from having 
sanctions imposed by an international body rather than by an interested nation 
and its allies, it seems clear to us that it would be imprudent for the United States 
to throw away, now, all opportunity for future participation in such a method 
of curbing aggression. 

In peacetime also, we have seen fit to authorize international organizations to 
have some measure of supervision over matters which can be classified as 
essentially domestic. 









1Under section 2, we could not give a foreign power the rights which have been given 
us to supervise and control military cemeteries in Belgium, France, and Italy under our 
rules. free from local burial regulations. 
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Under section 2, the United States could not take part in the internationa 
monetary fund agreement. Provisions such as the article barring a change in the 
par values of the respective currencies of fund members except under specified 
circumstances, submit domestic matters to international control. The Presi. 
dent was explicitly authorized by the Congress to accept these articles of agree. 
ment on behalf of the United States. By joining the fund, the United States 
thus agreed not to exercise one of its powers without the concurrence, under 
certain circumstances, of an international organization. While the Congress 
retains its constitutional power “to coin money, (and to) regulate the value 
thereof,” the good faith of the United States is pledged internationally to a 
measure of forbearance in the exercise of this power. Thus we, as the trading 
nation with the most at stake, sought to mitigate the effect on ourselves and 
others of erratic currency fluctuations throughout the world. 

In the field of conservation, the United States and Canada have set up an 
international commission with power to prescribe closed seasons to protect the 
salmon in west coast rivers and coastal waters of the two countries. Without 
such control, this natural resource shared in common could not be adequately 
and efficiently protected. But section 2 would interdict this protection because 
some Canadians sit with some Americans on a board supervising fishing seasons 
for salmon, a matter essentially within the domestic jurisdiction of each country 
but of concern to both. 

The International Telecommunications Union has been given power to allo- 
cate radio frequencies and make regulations. The World Health Organization 
has power to adopt quarantine requirements to prevent the international spread 
of disease, to be binding on member nations unless rejected within a specified 
time. Such provisions could fall under the domestic jurisdiction ban of section 
2, although radio waves and bacteria do not recognize international borders. 


Prohibition of adjudication by a foreign power or international organization 
Lawyers welcomed the International Court of Justice, which has a broad 
jurisdiction to determine disputes between states when member states so declare, 
Though our adherence to the court’s compulsory jurisdiction contains an excep- 
tion for matters of essentially domestic jurisdiction, that is no reason for writing 
a similar limitation on treaties into our fundamental law.’ 
Regardless of the terms of our adherence, the court can have jurisdiction of 


cases which we and another nation party to the dispute refer to it. For the 
protection of our own nationals, we should retain the power to espouse their 
causes before the International Court against another state. In view of the 
doctrine of sovereign immunity otherwise applicable, this may be the only pro- 
tection for an American citizen having a claim against a foreign nation. There 
is no reason why our country should be constitutionally prohibited from such 
action just because the claim relates to a property right of a United States 
citizen within the United States or is otherwise a domestic matter. Foreign 
countries have within the United States sold bonds to our citizens thus giving 
rise to such rights. Under international precedent,’ our country could espouse 
these claims in the International Court of Justice, provided of course the de- 
fendant state had accepted its jurisdiction. In the ECA agreements, pursuant to 
congressional mandate, we required each recipient nation to submit to the Inter- 
national Court claims thus espoused by us. But section 2 would have prohibited 
the United States from suing in the International Court on behalf of its own 
citizens, to enforce and adjudicate their rights within the sphere covered by 
that section. 

In the case of certain specific treaties, we have also given to the International 
Court of Justice jurisdiction over disputes concerning their performance. Our 
recent treaty with Japan does so, and also contains clauses validating prewar 
debts of Japanese nationals or Japan. The treaty thus provides for adjudication 
in that court of disputes between Japan and the United States as to whether 
Japan's conduct as a state has violated the treaty, and whether payment should 


2The scope of the phrase “domestic jurisdiction” ts difficult of definition. (See John 
Foster Dulles, speaking of the similar exception in the United Nations Charter. 6 U. N 
Conference on International Organization, 507, 508 (1945), Doc. 1019 (English), Venu: 
ary 1, 1942, June 16, 1945.) 

’The Permanent Court of International Justice assumed jurisdiction over the claims 
of France, advanced in behalf of French nationals, against Serbia and Brazil to compel 
payment of bonds issued by those two countries in the manner specified therein, i. e., gold 
frances or their equivalent. Case concerning the payment of various Serbian loans issued 
in France, judgment 14, publication of the Permanent Court of International Justice, 
series A, No. 20 (1929); case concerning the payment in gold of Brazilian federal loans 
contracted in France, judgment 15, series A, No. 21 (1929). 





Aout 
tely 
iuse 


sons 


illo- 
tion 
ead 
fied 
tion 


oad 
ire, 
‘eD- 


ing 


of 
the 
er 
the 
To- 
ere 
ich 
tes 


TREATIES AND EXECUTIVE AGREEMENTS 195 


he made to American bondholders having rights under American contracts. Yet 
under section 2 this sensible method of settling arguments in this field would be 
hibited. 

(he Convention on International Civil Aviation of 1944 provides rules opera- 
tive in the United States affecting matters of domestic jurisdiction. Each nation 

crees not to allow a foreign airline to fly over its territory if the airline does 

t meet minimum standards of the International Council. In addition, the 

incil is empowered to provide and administer airports and navigation facili- 
ties in any nation (on the nation’s request) required for operation of foreign 
air services and specify reasonable charges therefor. The Council may conduct 

vestigations and determine disputes, subject to appeal to arbitration or the 
Permanent Court of International Justice. Under section 2, provisions such as 

se would have been impossible for us to agree to, and air traffic would have 
had to go free of any international supervision. 

The proposed constitutional restriction would also prevent ad hoc reference 

by treaty or international agreement) to any international tribunal, arbitra- 
tion panel, or claims commission of disputes relating to the specified enumerated 
rights or certain domestic matters. Thus after World War I the owners of the 
Black Tom Plant were only too glad to be able to place their damage claims be- 
fore a commission composed of two commissioners, one appointed by the United 
States and one by Germany, and an umpire appointed by the two countries. Un- 
der a proper construction of section 2, such a commission would have been pro- 
hibited and the American claimants would have been left without remedy. 

As lawyers, we deplore the prohibition which section 2 would impose on the 
use of the judicial process in the international field. 

Through the long reaches of time, mankind has had just one ultimate arbiter of 
disputes between nations—the gruesome test of war. But as civilization has 
advanced, men have set themselves the task of finding a better way to avoid and 
settle disputes while at the same time perfecting the science of atomic fission 
which turns warfare into a contest of annihilation. It is intolerable that our 
cities, and other cities throughout the world, should be subject to obliteration 
at an enemy’s command. Truly the search for international law and interna- 
tional order has turned into a race between progress and destruction. The very 
survival of the city in which we are working may depend on the skill of our 
national leaders and the maximum use of our sovereign powers to meet 
emergencies. 

But against this background of necessity, Senator Bricker’s proposal would 
cut athwart the only alternatives to nihilistic war existing today—a readiness 
to submit disputes to legal processes and a willingness to follow the ways of 
peace through a joint effort to provide armed protection and controlled 
disarmament. 

Should the people be asked to write out of the Constitution any power in any- 
one to make any treaty or other international agreement in the prescribed cate- 
gory, no matter how advantageous it may be? We believe not. The Consti- 
tution already gives us protection by checks and balances. If a bad treaty 
s proposed to us, the President can refuse to sign. If he does sign, its ratification 
can be killed by the votes of one-third of the Senators present plus one. Or if 
a treaty is considered desirable in certain respects but not in others, it can be 
ratified by the Senate with safeguarding reservations. The Senate has shown 
no diffidence in rejecting treaties or in adopting them with reservations—to such 
an extent that it has on occasion been accused of being the graveyard of treaties. 

In conclusion, as to the proposed section 2: It would have prevented our mak- 
ing various treaties and international arrangemnts which in the past we have 
considered it advantageous to make. It would in the future in many cases pre- 
vent our using international courts for the settlement of disputes by peaceful 
methods, and our granting power to international or allied commands for the 
most effective conduct of wars. The existing constitutional machinery provides 
adequate restraints against the making of improvident treaties. The prohibi- 
tions which section 2 would impose—both as to their form and their substance— 
ire dangerously restrictive and against the best interests of all of us. 


NON-SELF-EXECUTING TREATIES 


Under section 3, it would be provided that: 

“A treaty shall become effective as internal law in the United States only 
through the enactment of appropriate legislation by the Congress.” 

Thus to have internal force, a treaty would need approval by (1) the Presi- 
dent, (2) a two-thirds vote of the Senate, (3) a majority vote of the House, and 
(4) a majority vote of the Senate. 
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Section 3 is similar to a proposal which was made in the Constitutional Con 
vention and defeated by a vote of 8 to 1. That proposal was that the Consti- 
tution provide that “no treaty shall be binding on the United States which js 
not ratified by law.” The history of the intervening 166 years suggests nothing 
which would justify adding this requirement now. 

In a Federal system of government such as ours, it is essential not only that 
the control of foreign affairs be lodged in the Central Government but that there 
be provided means of enforcing such control. The chaotic situation which 
existed under the Articles of Confederation is a sufficient example of the result 
of failing to provide the Central Government with a means of giving internal 
effect to its treatymaking power. 

Section 3 ostensibly recognizes the need for Federal supremacy in foreign 
affairs and does not in terms purport to abolish it. (Thus Senate Joint Reso- 
lution 1 does not alter Missouri v. Holland, above.) However, the requirement 
of a congressional enabling act in every case in order to make a treaty effective 
as internal law would have a crippling impact upon the treatymaking power. 

The contention that the change would place the United States on a parity with 
other nations in the treatymaking process, does not withstand analysis. The 
situation in the United States is in no way comparable to that existing in coun- 
tries like Great Britain, France, Holland, or Belgium, for example, where the 
executive is chosen by the majority of the Parliament or legislative body. In 
those countries, the government in power controlling both the executive and 
legislative branch must necessarily be in a position to implement any treaty 
negotiated by it with a legislative act—otherwise the government which nego 
tiated the treaty would itself fall. 

For parallelism in the United States, it would be necessary to depart from 
the division of powers which is basic to our Constitution. Certainly requiring 
action by an extraordinary majority of the Senate as well as action by an 
ordinary majority of Senate and House is not parallel to any foreign practice 

Many treaties affect internal law and must do so in order to achieve their 
legitimate ends. Examples are the conventional treaties of friendship and com- 
merce providing for nondiscriminatory treatment of our citizens while abroad 
and of aliens while here (Asakura y. City of Seattle, 265 U. S. 332 (1924) ). 

There is much to be said for the proposition that the two bodies which enact 
our laws by majority vote might well also be entrusted with the task of con- 
senting to treaties by majority vote. But there is no logic in the proposal that 
the United States, having validly ratified a treaty by two-thirds vote of the 
Senate, must become a treaty breaker because the House or Senate later refuse to 
concur in making the treaty effective as internal law. Even when such a ma- 
jority of the two Houses can be obtained, the treaty would remain ineffective 
as internal law during the process attendant upon the enactment of a congres- 
sional enabling act. During that period any State could disregard the treaty 
insofar’as it conflicted with State law and indeed could enact conflicting State 
laws. 

In any event, it would be unwise to incorporate into the Constitution a pro- 
vision which would prevent any treaty from becoming self-executing, as some 
treaties would lose their effectiveness if their operation were suspended even 
temporarily. 

The terms of any treaty can provide that it is not to be self-executing or the 
Senate by reservation can assure such result. No constitutional amendment is 
needed to sanction a provision to that effect.‘ 


4For example, the treaty under consideration in Missouri v. Holland (252 U. S. 416 
(1920)), was non-self-executing. The California Supreme Court has held that the United 
Nations Charter pledge to promote human rights without distinction as to race is non- 
self-executing under the United States Constitution. Fujii v. State of California (38 
Cal, 2d 718, 242 Pac, 2d 617 (1952)). The California Supreme Court rejected the lower 
court's contrary view on this point. 

It would be possible for the Senate’s concurrence to a treaty to be conditioned upon 
its being inoperative to change domestic law without further legislation—memorandum of 
Parliamentarian of Senate, 98 Congressional Record 2602 (March 20, 1952). In the case 
of a treaty originally intended to be self-executing, this would amount to a counter offer. 

There has never been any doubt cast in the decisions of either municipal or international 
courts as to the efficiency of reservations made in the ratification of a treaty. The 
advisory opinion of the International Court of Justice of May 28, 1951, reservations to 
the Convention of Genocide (I. C. J. reports, 1951, p. 15; 45 Am. J. of Int. Law 579 
(1951)) does not suggest that ratification may bind a nation to an obligation excepted 
from ratification by reservation. ‘The sole concern of the case is whether a nation which 
ratifies with reservations may be considered by other parties to a treaty as though it had 
not ratified at all. 
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TREATIES AND EXECUTIVE AGREEMENTS 


Today, therefore, it is within the discretion of the treatymaking authcrities 
he President or Senate) whether a treaty shall be self-executing or require 
further legislation. Thus the result sought by section 3, is attainable under the 
stitution as it stands, and section 3, in addition to being undesirable, is 
nnecessary. 


EXECUTIVE AGREEMENTS 


Section 4 of the proposed Senate Joint Resolution 1 provides: 

\ll executive or other agreements between the President.and any international 

canization, foreign power, or official thereof shall be made only in the manner 
and to the extent to be prescribed by law. Such agreements shall be subject to 
the limitations imposed on treaties, or the making of treaties, by this article.” 

This double-barreled proposal would impose on executive and other agree 
ents made with a foreign country or officer thereof both the limitations on 

eaties specified in the preceding sections, and a prohibition against making 

agreement except as previously prescribed by Congress. The effect is to 
reach all agreements however unimportant because of the reference to “execu 
tive or other agreements.” 

Executive agreements have played a long and important role in the history of 

ir Nation. In contrast to treaties which, by the very solemnity of their adop- 
tion, are necessarily few in number, executive and other agreements are a fre 
quent result of relations with other nations. They cover extraordinarily varied 
subjects which almost defy classification. Certain types of international agree- 
ments have been traditionally (but not always) negotiated by executive agree- 
ments: e. g., the inspection of vessels, navigation dues, the admission of civil 
aircraft, customs matters, and commercial relations generally, international 
claims, postal matters, the registration of trade-marks and copyrights, et 
cetera (5 Hackworth, Digest of International Law 397). 

‘he Constitution gives to Congress the power to declare war but not the 
perhaps more difficult task of conducting the war or its aftermath other than 
formal establishment of peace under the treatymaking power. The Japanese 
surrender and the creation of the Far Eastern Commission, which were legal 
bases for our occupation of Japan, both took the form of executive agreements. 
lhe German surrender was also an executive agreement, as were the several 
agreements with the United Kingdom and France for occupation of Western 
Germany. All of these agreements were part of a continuous process requiring 
also congressional legislation and appropriations for implementation.’ At the 
lower end of the scale are'the innumerable agreements made by officials of vari- 
ous ranks for the redress of grievances of Americans in other countries or of 
foreigners here. Taken literally, the present section would apply to agreements 
respecting protocol, or for visits of state, as well as the myriad agreements in- 
volved in joint occupation of a conquered foe. Thus, the President, without 
congressional sanction, could not make the simplest of preliminary arrangements, 
such as an agreement to meet and discuss the terms of a treaty, an armistice 
or a draft convention. This would indeed reverse the decision in the Con- 
stitutional Convention to have a single Executive, and would substitute 96 
Executives in the Senate and 435 Executives in the House. 

Agreements other than treaties with foreign nations are recognized by the 
Constitution, and have been upheld by the Supreme Court. They are made 
by the President either under the executive power of the Nation, which is vested 
in him by the Constitution, or under his power as Commander in Chief, or under 


°’ The destroyers-for-bases deal was an example of an executive agreement providing fast 
action in an emergency when Hitler had overrun France and threatened to conquer Eng 
land. The ships helped in stopping his conquest, and the bases were and are essential to 
our protection. Congress has repeatedly joined in the transaction by providing for the 
maintenance of the bases. Wendell Willkie, Republican candidate for President at the 
time. supported the agreement when announced. 

*U. S. Constitution, art. I, sec. 10: art. II, sees. 1, 2, 8. Through the years, the 
executive agreement has been remarkably free from litigation. The only direct adjudi- 
cations in the United States Supreme Court deal with the so-called Litvinov assignment, 
accompanying the formal recognition of the Russian Government, under which American 
ussets of nationalized Russian companies were transferred to the United States for the 
benefit of American claimants against the Russian Government. In United States v. 
Belmont (301 U. 8S. 324 (1939)), and United States v. Pink (315 U. S. 208 (1942)), it 
was held that the resulting “international compact” was effective to override the holding 
of the New York courts that the State policy was against recognition of confiscation 
decrees. No claims of United States creditors of these corporations were involved. 
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his right to appoint our ambassadors and ministers and to receive those of other 
nations. Unlike treaties, such agreements cannot override an act of Congress :;' 
in fact, by reason of their nature, requiring implementing or authorizing legis- 
lation, or because they require appropriations for their execution, the vast ma- 
jority of them have been made with congressional approval or subsequent as- 
sent.” It is only a minority of cases that would be directly affected by the 
requirement of a congressional enabling act (the first sentence of sec. 4 of 
the resolution), but it is this very minority which defies classification and 
usually requires the promptest action. 

For example, during the Boxer Rebellion in China, the agreements concern- 
ing arrangements relating to the Allied forces and the subsequent settlement 
of the affair were wholly in the hands of the Executive. Such was the jealousy 
of the powers that any other procedure would have been impossible. 

During the Indian trouble on the Mexican border in 1882, the President by 
exchange of notes arranged for the passage of troops of either country across the 
border when pursuing Indians. 

To prevent a flood of Canadian potatoes into this country after Congress 
passed a price-support law, the President arranged with Canada to restrict 
the import of Canadian potatoes to the United States for food. But for this 
agreement, we would have been supporting the price of Canadian potatoes also 
(United States v. Guy W. Capps, Inc., 100 Fed. Supp. 30; 1951). 

Section 4 recognizes that executive agreements are a necessary concomitant of 
the power of any nation to conduct its foreign affairs but imposes restrictions 
as to their use. The proposed restrictions are, in our view, unwise. 

Since there is now no legislation to deal with these cases, it would be necessary 
in the first instance to enact adequate legislation. A hostile House of Representa- 
tives or Senate might forthwith cripple the conduct of our foreign affairs. But 
even a cooperative Congress would be faced with a dilemma. At least the 
present executive powers of negotiation, conciliation, and accord are essential 
to the proper conduct of our foreign relations in a shrinking world. Yet, if these 
powers be given by statute in advance and in necessarily general terms, the 
Congress would probably be giving more authority than is now granted by the 
Constitution. It would certainly encourage the use of executive agreements in 
lieu of treaties—the very thing the chief sponsor of Senate Joint Resolution 1 
formerly sought to prevent.’ An executive agreement negotiated pursuant to 
statutory authority could well morally obligate the Congress to implement it by 
further legislation and appropriation. The Congress would be abandoning the 
present checks on executive agreements. 

In view of the number and variety of the agreements involved, to require 
piecemeal congressional authorization would stultify our foreign relations in 
peace and sever us from our allies in war. The wheels of the already over- 
burdened governmental machine would be fouled with a further coating of red 
tape. It might well result that both Congress and the people would wink at 
evasion of the constitutional requirement’ or, more likely, that in times of 


7™See McDougal and Lans, Treaties and Congressional-Executive or Presidential Agree- 
ments (54 Yale Law Journal 181, 317; Borchard, Treaties and Executive Agreements (54 
Yale Law Journal 616 (1945)). The power to make executive agreements is merely a 
branch of executive power created by art. II of the Constitution. While the President 
may veto a proposed law (subject to the veto being overridden), he cannot repeal an 
existing law validly enacted with his approval or over his veto (art. I of the Constitution, 
sec. 7) 

® Publication of the Executive Agreements Series (EFAS) began in 1928, In 1945, the 
Treaties and other International Agreements Series (TIAS) was begun. Of 1,345 agree- 
ments in these two series classified by the State Department, 949 were found to stem back 
to advance statutory authorization in 80 general classifications (February 20, 1952, memo- 
randum relating to the making of international agreements other than treaties, Depart- 
ment of State, Office of the Legal Adviser, Treaty Affairs). Some of the remainder were 
also the subject of congressional action at some stage. 

A spot check made of 169 executive agreements entered into in 1951 indicated that about 
85 percent were made directly pursuant to legislative authorization. Nor did it appear 
that the remainder were immune from congressional checks and balances. 

®It has been frequently argued that the two-thirds requirement renders treatvmaking 
too difficult. The rejection of the Treaty of Versailles was perhaps the most dramatic 
example of the veto power of a minority of Senators. John Hay called this requirement 
the irreparable mistake of our Constitution (Dennett, John Hay, 237 (1933) ). In 1945, 
the House passed a resolution to require only “the advice of both Houses of Congress,” 
but it died in the Senate. The House urged in support of its proposal that the two- 
thirds rule tended to increase the use of executive agreements. (See H. Rept. 139, 79th 
Cong... Ist sess.) A similar proposal in the present Congress is H. J. Res. 12. 

%” Senator Bricker has himself said: “Should the executive branch be unduly restricted, 
one of two things would happen. Observance of an unduly rigid constitutional provision 
might seriously interfere with the conduct of the Nation’s foreign affairs. This fact 
would tend to place a high premium on evasion of the fundamental law” (hearings before 
a subcommittee of the Committee on the Judiciary, United States Senate, 82d Cong., 2d 
sess., on S. J. Res. 130, p. 29.) 
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sis Congress would feel compelled to authorize executive action in sweeping 
terms,” a result neither desired by the proponents of this amendment nor 
perhaps desirable. 

Since section 4 is literally applicable also to less important agreements, the 
sult, while less serious in substance, would be even more disruptive in prac- 

e. Even those who are not overly friendly to the use of the executive power in 
reign affairs recognize that without these informal arrangements it would be 
npossible to conduct the business of the office of the Secretary of State.” 
Startling consequences might well be produced by imposing on executive agree- 
ents the additional requirements of section 3. Sections 3 and 4, taken together, 
vould appear to require that an executive agreement must first be authorized by 
Congress and that after being entered in it must be followed by appropriate leg- 
slation before it can become effective as internal law. 

This would in all likelihood nullify a variety of arrangements dealing with 
such matters as civil aviation, communications, and foreign trade. For example, 
under the Reciprocal Trade Agreements Act, the President is authorized, in 
agreement with other countries, to reduce tariffs by 50 percent under appropriate 
conditions. The purpose of the act is to facilitate trade and to avoid the bar- 
riers to tariff reduction found in previous logrolling practices. Yet, under the 
double take-effect of sections 3 and 4, the reduction agreement would not be 
effective as internal law until it, too, had been enacted by Congress.” Presum- 
ably a customs inspector in New York Harbor is administering internal law in 
demanding duties. Thus the proposed amendment could effectively outlaw the 
Reciprocal Trade Agreements Act. 

The stultifying results of the double take-effect may be illustrated by an- 
other example dealing with the curtailment of the President's authority as Com 
mander in Chief. Let us suppose that an enemy is invading Alaska and a Ca- 
nadian motorized division is being rushed to our aid from Nova Scotia. To 
take advantage of our road network, the division is routed along U. S. 20, south of 
the Great Lakes, under agreement with our President. An ordinary Canadian 
citizen, in taking such a trip, could not bring along a pistol without license from 
various States, would not be permitted to go through red lights, and could not 
exceed speed limits. 

Neither could the Canadian Army, because the executive agreement (even if 
authorized) would not have effect as internal law until the time-consuming 
business of further congressional legislation had been taken care of. Mean- 
while, the invader would be rolling south without such impediments. 

Now, and in the future, more than ever before, we must have dealings with 
other peoples. The dealings must go on from day to day, and in peace or in 
war, and whether we like it or not. 

We recognize that there may have been bad executive agreements as well as 
good ones, and that there may be in the future. We assume that this may also 
be true of treaties and legislation generally, even laws passed over a Presidential 
veto. But the question is not whether the Senate would at the time have rejected 
as a treaty any executive agreement which may have turned out to be unwise. 
The problem is whether to adopt a new arrangement for the conduct of foreign 
affairs in place of the present pattern which history has demonstrated to be 
workable. 

The problem should, we believe, be approached not solely in the light of what 
may happen under any particular executive agreement, however important. 


“In discussing S. J. Res. 130, Senator Bricker referred with disapproval to the agree 
ments made at Yalta, Teheran, and Potsdam. We pose the questions, whether prior to 
those meetings Congress would have refused authority to the President to make avree- 
ments with our allies incidental to the conduct of the war, and what status those agree 
ments would presently have if there had been such authorization. 

Varying views have been expressed on the merits of the agreements. For a legal 
analysis of the Yalta agreement, see Stephan C. Y. Pan. Legal Aspects of the Yalta Agree- 
ment, 46 American Journal of International Law 40 (January 1952). See also James F 
Byrnes, Agreements With Russia, 34 American Bar Association Journal 979 (1948); 
McGeorge Bundy, the Test of Yalta, 27 Foreign Affairs 618, July 1949. 

2 We do not share Senator Bricker’s confidence that “one of the first acts of Congress 
would no doubt be a general authorization for the Secretary of State to conclude without 
further congressional approval current diplomatic business of a routine nature " (hear 
ings. note 14, p. 30), nor do we know of a formula by which this might satisfactorily 
ye done, 

% It could be argued that the enabling act under the first sentence of sec. 4 could cover 
the point in advance of the executive agreement being entered into. This argument pre 
eupposes that the second sentence of sec. 4 would not have any force in its reference to the 
rest of the article so far as sec. 8 is concerned, and would seem to do violence to the 
timing contemplated by sec, 3. 
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There must be taken into consideration the effect of the continuing day-to-day 
relationship of the two branches on the chances of the President’s thereby flout- 
ing the Congress. The Congress has the power of the purse and the power of 
investigation, and the Senate has the power to reject appointments. Specifically, 
Congress has power to legislate against an undesirable executive agreement to 
the same extent that it can against a treaty. In the case of most executive 
agreements, later appropriations will be necessary to carry on governmental! 
functions incident thereto. 

The proposed amendment, in our view, offers no real safeguard while raising 
substantial risk of serious evil. We consider it undesirable. 


CONCLUSION 


The amendments proposed by Senate Joint Resolution 1 would place so many 
impediments upon our conduct of foreign affairs as to constitute a grave threat 
to our chances of survival in the modern world. Senate Joint Resolution] 
should not be adopted. 

Mr. Backus. The Association of the Bar of the City of New York 
had mailed to it last year a report which dealt with two subjects. It 
dealt with Senate Joint Resolution 130, which, as you know, was the 
predecessor of the current Senate Joint Resolution 1, and it also dealt 
with the general fears in the field which were the instigator of these 
resolutions. ' 

The conclusion of the report, which was approved by a Associa- 
tion of the Bar of the City of New York, was ‘that the fears in the 
. - did not justify the constitutional amendmeiit, and I uid like, 

, to submit for the records of your committee a copy of that report. 
ci he Cuarrman. Let the record show it is filed. 

(The report referred to appeers near the conclusion of the testi 
mony of Mr. Pearson.) 

Mr. Backus. Now it has been reported to me that yesterday there 
was a statement made that the resolution would be changed tomorrow. 
We have devoted a great deal of time in the committee on international 
law and the committee on Federal legislation to studying the resolu- 
tion in its present form. It is not a simple thing to adopt our technique 
of taking the wor's and then testing it against actions which the 
United States has found advisable to take in the past. We hope that 
if there be a change in this resolution that ample eppartamuty for 
that process will be ‘afforded with further public hearings. 

ea it is proposed that I take the section of Senate Joint Resolu- 
tion 1, which deals with the prohibitions, what the United States 
sau no longer do if Senate Joint Resolution 1 is enacted, and it is 
proposed that Mr. Pearson take the methods, the way of doing the 
thing that is changed by the resolution. 

With that provision I would like to just refer briefly to the inter- 
national situation in which we find ourselves. 

I think it is a matter of common knowledge that we are faced by 
a strong, dangerous power, a hostile enemy, and that power has a 
boundary only 52 sea miles from Alaska. It is within the capabilities 
ot that power to get atom bombs over here and to wipe out a certain 
number of our cities, perhaps this one. That is a new situation. It 
is a frightening situation, and I think from the point of view of 
mankind it is intolerable that either our cities or other cities should 
be capable of being wiped out at a single blow. That situation has 
not escaped our President, Mr. Eisenhower. 

I would like to refer very briefly to his inaugural address in which 
he stated that we stand ready to engage in joint efforts to remove 
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ie causes of mutual distrust and so to make possible the drastic 
reduction of armaments, the sole purpose being that such efforts be 
aimed honestly to secure peace and that in result they provide methods 
by which every participating nation will prove good faith in car- 
rying out its pledge. That statement was approved by Governor 
Stevenson as an eloquent and splendid restatement of past policies 

the United States. 

Now let us just have a glance at Senate Joint Resolution 1 and 

iat section 2 of that would do to the problem that we are now 
addressing ourselves. If we want an international body or a group 
of foreign powers to check up from time to time on Russian plans 
ind production of atomic bombs, submarines, or bacteriological weap- 
ons, we must also authorize that body to supervise our own. 

Control at the source was a key provision of the so-called Baruch 
proposal under which an international agency would have been given 
powers of ownership and control of the production facilities of the 
dangerous atom bomb. Yet, if our Constitution had contained sec- 
tion 2 or any other blanket prohibition on treaties involving matters 
of domestic jurisdiction, we ourselves could not have advanced this 
proposal nor adopted it if made by others. 

The proposal won the approval of the free world, but foundered 
on the rock of Soviet disapproval. Andrei Gromyko said it was 
an invasion of domestic jurisdiction. But again in the context of the 
world that we live in in the field of military preparedness, section 2 
would leave us vulnerable. We have been invaded before; in fact, 
only too recently our outlying islands were invaded. 

As I mentioned before, our Alaska boundary is only 52 miles from 
a hostile and militant power. It may be not too far from now when 
we will be called upon to have large allied military installations on 
some part of our territory and furnish bases and related authority 
to foreign powers or to an allied effort in which we are a part such 
as NATO. 

So let us see what the United States has asked when it has asked for 
foreign bases in allied territory. In connection with our base in 
Newfoundland, we sought and received full rights to supervise and 
control the base area. We have the right there to try British subjects 
committing offenses within the base. We have the right to refuse per- 
mission to have local civil or criminal process served therein. We get 
special exemption from customs and taxes, Our automobiles run 
there under our regulations and licenses, not under those of Newfound- 
land. 

That is not a solitary instance. There have been a number of situa- 
tions where we have gotten some or all of these rights, such as those 
at the Bahamas, Philippines, Saudi Arabia, Iceland, and Greenland. 
Yet, the fortunes of international conflict, if they were to flow the 
other way, we could not give such rights to our allies even though 
it might be the only power in the neighborhood that was able to 
protect our citizens at all. 

One of the vital things that we are frequently asked is exclusive 
jurisdiction to try our own soldiers for criminal offenses in the foreign 
country regardless of the nature of the criminal offense and even 
though it was in violation of the domestic law. I would like to pose 
the question of where the British would have been in 1942 when they 
passed the Visiting Forces Act to give us such authority if they had 
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been hampered by a constitutional restriction such as section 2, 
adopted, let us say, at the time of Queen Victoria’s Diamond Jubilee 
in 1897 when Britain stood at an apex of worldwide power? 

Now I would like to dwell just a little bit on the phrase “matters 
essentially within the domestic jurisdiction of the United States.” 
That phrase was taken from the United Nations Charter, section 1, 
sub 7, I think it is, Mr. Smithey, and it is proposed to be translated 
into our Constitution where it would affect everything, not only the 
U. N. Charter. However, in the U. N. Charter there is an exception 
to the domestic clause, and that exception deals with action by the 
Security Council to enforce actions against an aggressor. Now you 
will recall that the Security Council acts only with our consent; we 
have a veto power. 

So under this Senate joint resolution section 2, if we were to effect 
it, the effect would be that we could not join in on agreements ‘for 
taking action such as embargoes on their imports and exports because 
we had tied ourselves up in our own Constitution. 

Now there is some question in my mind whether Senate Joint Res- 
olution 1, section 2, is intended to be retroactive or not. It could be 
read both ways. I do not want to take the time to go into that, but 
it certainly could possibly be read to apply to existing treaties. 

Now considering the obvious moral and political adv antages which 
might in many cases be imposed by an international body on an inter- 
ested nation and its — it seems clear to us that it would be impru- 
dent for the United States to throw away now all opportunity for 
future participation in such a method of curbing aggression. 

Now I would like to refer to just a few illustrations, sir, of how 
Senate Joint Resolution 1, section 2, would cut or thwart action we 
have taken in peacetime in the field of peace. 

The Caiman. Mr. Backus, you understand you have all the time 
you want; you are not limited at all. You go ahead and take all the 
time you want because Senator Dirksen and I, representing the com- 
mittee, want to hear all the arguments you want to give us. 

Mr. Backus. I very much appreciate that. 

In connection with actions within the realm of peace, I would like 
to make these illustrations because I have been talking about war. 
Now I would like to talk about peace. The United States has from 
time to time found it advisable to permit either a group of foreign 
powers or an international organization on which we were repre- 
sented to have a certain amount of supervisron over matters which can 
be classified as essentially domestic. 

The one example of that is found in the Monetary Fund, the Inter- 
national Monetary Fund. The United States is a member of that, and 
the essence of that fund is the power that it has to slow down defla- 
tions, to avert and possibly prevent currency wars. 

Now any foreign trader knows that there is nothing that throws 
a monkey wrench in foreign trade any quicker than having the cur- 
rency fluctuations jumping ‘all around. We are one of the large traders 
in the world. We are, I guess, in total dollar amount, although not 
percentagewise. For that reason, we had a great interest in having 
stable currencies, and for that reason we set up the International 
Monetary Fund. 

I think Senate Joint Resolution 1, section 2, would knock that out, 
and it would certainly knock anything like that out in the future be- 
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ause the value of our money is certainly a matter of domestic 
urisdiction. 

I would like to give another example in the field of conservation. 
| think in this day and age practically all of us are conservationists 

heart. One of the measures of international cooperation between 

United States and Canada, which was entered into by joint ar- 
rangement, set up a body of Canadians and Americans to prescribe 
losed seasons to protect the sockeye salmon on the west coast. 

The idea is that the salmon are on the coast, and then they go up 
to the rivers of each country. It was desirable that this common inter 
est in the salmon and the common interest in conservation should be 
handled by a foreign and American joint body. 

Now under Senate Joint Resolution 1, section 2, that gives a certain 
amount of supervision and control to a Board on which some Ameri- 
cans sittand some Canadians sit. I do not see why it should be un- 
constitutional, but that is what Senate Joint Resolution 1, section 2, 
would do. 

I would like to mention the International Telecommunications 
Union and the World Health Organization, one of which has power 
to allocate radio frequencies, and the other of which has power 
to put in quarantine requirements to prevent the international spread 
of disease, to be binding on member nations unless rejected within a 
specified time. ‘Those seem to me to be domestic matters, and why they 
should be made unconstitutional when radio waves and bacteria do 
not recognize international borders is a matter I do not understand. 

So much for the supervision and control section. Now I would 
like to devote a little time to the adjudication sections of section 2, 
the prohibition of adjudication by a foreign power or international 
organization. Here again we find that the essentially domestic 
clause is in our adherence to the International Court of Justice as 
it would be in the proposed Senate Joint Resolution 1. Our adherence 
there is further qualified, but I do not need to go into that for these 
purposes. 

I would like to underline the difference between putting a domestic 
reservation exception in a single interest and in putting it into the 
Constitution where it has to go in all instruments from there on. 
That seems to me to be an abdicating which should not be required 
by a constitutional amendment. 

Also I would like to point out that the International Courts of 
Justice, quite apart from their adherence which I mentioned, which 
is a general adherence, has jurisdiction of various specific matters, 
The International Court of Justice can have jurisdiction over any 
matter which the parties refer to it. 

Now for the protection of our own nationals we should retain the 
power to espouse their causes before the International Court of Justice 
before another state. In view of the doctrine of sovereign immunity 
otherwise applicable, that may be the only protection and the only 
remedy that our citizen may have. Our Government goes into the 
Court of Justice with a case against the foreign government. 

Let me give you an ustration which has ¢ actually happened in the 
International Court of Justice. The French on behalf of their 
bondholders brought a case against Serbia and forced the Serbians 
under the decision of the International Court of Justice to live up to 
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provisions of their bonds concerning payment in gold. It could 
just as well be concerning payment, period. 

As you know, there have been many foreign bond issues in the United 
States. These bond issues are sold in the United States, and they are 
rights of citizens within the United States protected by the Constitu- 
tion. You buy the bond here; the Government issues it here, and 
so forth. 

Now those bond issues may go in default; some may be already. 
Under that Serbian case our Government could go into the Inter- 
national Court of Justice, assuming that the issuing government had 
assented to the jurisdiction, and protect the rights of our bondholders. 
Let me say something about assuming that the other government 
assented. The Congress in connection with the ECA grants set forth 
a number of conditions which the recipient country had to agree to, 
and one of those conditions was that the recipient country would 
agree to the jurisdiction of the International Court of Justice in 
matters involving contract disputes such as I have just mentioned. 

There are also other types of contract disputes, but this matter 
that I have just mentioned would fall within it. Gentlemen, under 
the protection of Senate Joint Resolution 1, this jurisdiction of the 
International Court would be unconstitutional, and that would result 
in our citizens not having benefits and protection which they have 
today. 

Another example along the same lines is the treaty with Japan. 
Senator Dulles negotiated that treaty, and he did an excellent job. 
Part of the provisions of the treaty are that disputes thereunder shall 
be referred to the International Court of Justice. Most of the disputes 
are in the foreign realm, obviously Japan. Some of the disputes 
that could arise thereunder are in the domestic realm, and the rights 
of citizens of the United States are protected by the United States 
because under the terms of that treaty there was provision for recog- 
nition of debts, and the argument I just made about debts applies there 
as it applies in the earlier cases 

Mr. Backus. Now, I would like to refer to another grouping of 
adjudications which we have frequently found desirable in connection 
with our international affairs and which would be prohibited by 
Senate Joint Resolution 1, section 2. I refer to the grouping of adju- 
dications which come under claims commissions. 

Now, it is a usual way of settling a dispute with a foreign country 
to provide that a claims commission shall be set up and a dispute 
which involves nationals of ours or nationals of theirs or perhaps a 
foreign country, it be referred to the claims commission. The subject 
matter of that dispute is the right of the citizen within the United 
States; it could not be so referred under this Senate Joint Resolution 1, 
section 2. 

One example of that is the Black Tom plant. You know that was 
the plant that was blown up in New Jersey. Certainly that is a right 
protected by the Constitution, to be free from sabotage and willful 
damage to our property. That was settled by reference to a commis- 
sion in which there was one German, one American, and a third 
arbitrator. 

The case dragged on for years and years and finally the American 
claimant got a very handsome award. As lawyers we deplore the 
prohibition that section 2 would impose on the judicial process in the 
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nternational field. We feel we are in a very dangerous situation as 
o war. We feel that the only alternatives to war which have yet 
been devised are adjudication and control of disarmament. Whether 
hose alternatives would be successful or not, I do not know, but for 
the sake of the people in this room and the sake of my children, I 
sincerely hope they will be. 

But I certainly think we would be doing ourselves a tremendous 
disservice by imposing a constitutional bar against trying to work 
things out in a way which we have found in times past to be useful to 
us. So much for section 2. 

Now, I would like to dwell only shortly on section 1. In connec- 
tion with section 1 I would also like to get away from a problem 
which may have been discussed here often but which really has nothing 
to do with Senate Joint Resolution 1 at all. That is the question of a 
treaty which goes into a field, that is otherwise within the power of 
the States, then there is a statute on it such as the Migratory Bird case 
with which you are all familiar. 

Now, that situation is not changed by Senate Joint Resolution 1. 
It is not changed by Senate Joint Resolution 13. As far as those 
two resolutions are concerned, there is no need of discussing it. 

The Cuarrman, Would you mind repeating that last paragraph ? 

Mr. Backus. Yes, sir. What I was saying was this: That under 
the treaty power and the Constitution, the necessary and proper ¢ lause 
which gives the United States Government, which is the Congress, the 
power to enact legislation necessary and proper for carrying out the 
functions of the Government, there may be a treaty which deals with 
a matter that is within, say, the police power of the States, whether 
there shall be a closed season on birds. If there is such a treaty which 
promises to enact legislation protecting birds in international migra- 
tory flight, then because of the treaty and because of the built-in 
clause of the Constitution which our forefathers put there that any 
legislation necessary and proper for carrying out the power could 
be done, then we can, in the Congress, enact legislation protecting the 
migratory birds in international flight. 

Now, that is an essential power—lI do not want to get into the argu- 
ments that justify it, it would take me a long time, great length—it 
was thoroughly justifiable, it was thoroughly intended and it is not 
affected by Senate Joint Resolution 1 and it 1s not affected by Senate 
Joint Resolution 130, 

The same result would follow in Missouri v. Holland whether either 
of those was enacted or whether either of them was not. So I set them 
to one side. The argument is not relevant for Senate Joint Resolu- 
tion 1. 

Mr. Smirney. That is one of the chief distinctions between Senate 
Joint Resolutions 1 and 43, the bar proposal ; is it not ¢ 

Mr. Backus. I am familiar with the bar proposal. I assume they 
are the same. 

Mr. Smirney. That is the chief distinction ? 

Mr. Backus. That is certainly the principal distinction. I am not 
speaking on the other proposal. 

So much for that. Now, coming briefly to Senate Joint Resolution 1, 
section 1, I think we have to ask ourselves two questions. The first 
quest ca is, Is it nec essary, and the second quest ion 1s, Is it declaratory ¢ 
Obviously if the provision is merely declaratory of what we think 
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existing law is, we cannot object to it on the ground it changes the law 
You can worry about it as to whether it has really been declaratory 
or not and I would like to run into that a little bit. I would like to 
refer to Mr. Dulles’ speech on April 11, 1952. 

Now, sir, the date is important, April 11, 1952, before the American 
Bar Association, in which he is quoted as saying that the treaties can 
cut across the rights given the people by their constitutional Bill of 
Rights. I would like, however, to go on and refer to certain other 
sections of the same speech. 

He says, “There is room for honest differences of opinion as to 
whether our Constitution needs to be amended as proposed.” 

He says, “Whatever one’s views on this matter, it 1s surely in the 
public interest that this whole problem should be thoroughly ex- 
plored.” 

Now I come back to that date, April 11, 1952. At that time Secre- 
tary Dulles, who is a very busy and very able man—most of this speech 
dealt with the negotiation of the Japanese treaty, incidentally—had 
access, I think, to some of the American Bar Association Journal 
articles, but there has been developed since that time, on his invitation 
expressed in the speech and on the invitation of the Congress itself 
expressed in connection with Senate Joint Resolution 130 last year, a 
good body of material. We had forgotten how well our fundamental 
rights had worked. 

I refer, for example, to Professor Sutherland’s article in the Har- 
vard Law Review which refers to a number of these proposals and 
reaches the conclusion there should be no constitutional change. J] 
refer to the study of the Association of the Bar of the City of New 
York which I have submitted in evidence earlier and which reaches the 
same conclusion. I refer to the opinion of the Solicitor General of the 
United States, appearing at page 407 and following the hearings on 
Senate Joint Resolution 130. 

Mr. Smrrney. Mr. Backus, at that point, to your knowledge, has 
Mr. Dulles altered in any way the statement he made in 195z with 
respect to treaty law, since the publication of these memoranda that 
you speak of ? 

Mr. Backus. I have not seen any writings of Mr. Dulles except on 
China, you know, and foreign affairs. 

Mr. Smiruey. | take it you disagree with his conclusion, then? 

Mr. Backus. I am not sure how to answer that question. If you 
just refer to the first headline sentence taken alone, yes. But if you 
refer to the last part, I think we are in the process of developing the 
same process which he welcomed and sought. 

I would like, of course, not to be understood that I speak for Sec- 
retary of State Dulles in any way whatsoever. 

Mr. Smrruey. I asked of your knowledge. 

Mr. Backus. Yes. Now, the Supreme Court of the United States 
has never held a treaty unconstitutional, and I am very pleased, sir, 
to record the fact that it has never been necessary for the Supreme 
Court of the United States to hold a treaty unconstitutional. 

Mr. Smrruey. May I interrupt? May I point out to you a case 
which Senator Bricker called to the attention of the subcommittee 
in yesterday’s hearings? He said at page 3 of his statement: 

In one case, the President and Senate deliberately achieved by treaty a result 
which the Constitution expressly forbid. The Supreme Court in 1923 held that 
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ie 18th amendment prohibited the importation of intoxicating liquor under 
eal into the territorial waters of the United States, Cunard 8. 8. Co. v. Mellon 
262 U. 8. 100). To overcome that effect of the 18th amendment, President 
oolidge negotiated in secret, and the Senate in 1924 approved in secret, a treaty 
uthorizing such importation on British ships. The validity of the treaty was 
hallenged in one case which was dismissed on procedural grounds. 
Were you aware of that, sir? 

Mr. Backus. I was aware of that. My statement. was that no case 
has arisen calling for a decision that a treaty was contrary to the 
Constitution. That, as you point out, went off on procedural grounds. 
| also think a study of that might well show certain grounds of recon- 

iliation between the two but I think it would be an imposition at this 
point to go into that. 

Mr. Smiruey. You have made a study of the case? 

Mr. Backus. We have had people do that. Now, I might say, 
iowever, that was under the prohibition amendment. 

Mr. Smrrury. That is right. 

Mr. Backus. And the people themselves were only too glad to get 
rid of the prohibition amendment a few years later. 

Now, there is the famous case of Geofroy v. Riggs with which you 
are all familiar. That is only one of several.. The citations are 
available. In considering the treaty in question and in charting the 
limits to which the treaty can go, the Supreme Court had to decide 
to what limits may a treaty go and then it reached the conclusion that 
this treaty fell within the appropriate sphere. So to say that these 
cases are dicta I think is an undeserved appreciation and in any event 
they are clearly correct, and to say that the Supreme Court will not 
consider the question is incorrect because it has considered the ques- 
tion in several cases. 

I would like to read just one sentence from Geofroy v. Riggs opin- 
ion: 

It would not be contended that the treaty power extends so far as to authorize 
what the Constitution forbids. 

That one sentence summarized quite a line of cases in order to save 
time. 

Now, we are satisfied from our studies that today the Constitution 
as it stands in its protection of rights cannot be abrogated by treaty. 
You will find that conclusion expressed in the printed report which I 
filed with you. 

Now, we come to the next question whether this section 1 is declara- 
tory. Here you really have a lawyer’s field day because it is a question 
of draftsmanship. You get into the question of what are the rights 
enumerated in the Constitution. For what purpose are they enumer- 
ated and how broad is that reference ? 

You also get into the question of whether this is intended to have 
extraterritorial effect. The reason you get into that question is that 
section 2 carefully limits the rights to rights enumerated in the Consti- 
tution of citizens of the United States within the United States. Sec- 
tion 1 as a drafting matter has no such limitation. So query whether 
section 1 was intended to prevent a treaty such as the usual treaty 
of commerce and friendship in which it is provided that Americans 
in a foreign country shall have access to the foreign courts like a 
citizens of that foreign country—that is a very usual protective pro- 
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vision—and, of course, you would not want to throw that out just 
because that country had no jury system at all. 

Anyway, I toss that one to the lawyers. 

Mr. Smirury. Would that deny or abridge a right ? 

Mr. Backus. That is a good question. We argued that out. That 
is the other side of it. The question is whether you are talking about a 
right protected by the Constitution, you know, effectively protec ted by 
the Constitution or a right enumerated in the Constitution, whether 
protected or not protected. 

Mr. Smituey. Would you accept language which would substitute 
the word “protected” for the word “enumerated” ? 

Mr. Backus. I am not prepared to make a statement on that. These 
things are so tricky and you have to study them so carefully. You 
know, you are a long time dead when you adopt a constitutional 
amendment. I would not want to give you a snap judgment on that. 

Now, Mr. Senator, I wish to thank you very much for hearing us 
and I wish to introduce Mr. Theodore Pearson, who will take. the 
other two portions of this Senate Joint Resclution 1. 

Senator Dirksen. I would like to ask Mr. Backus one question. 
Are you opposed to the principle and the objective sought to be accom- 
plished in this bill, no matter what the language may be? Do you 
share the sentiment expressed in the Sutherland article in the Har- 
vard Law Review, that there should be no change / 

Mr. Backus. My position is that the Constitution as we have it is a 

very good document and we should keep it the way we got it. 

Senator Dirksen. Am I right in this, then: you would be opposed 
to Senate Joint Resolution 130 introduced before ? 

Mr. Backus. Yes. 

Senator Dirksen. And the Senate Joint resolution as it appears be- 
fore the committee at the present time / 

Mr. Backus. Right. 

Senator Dirksen. Or any resolution designed to secure this ob- 
jective, no matter whether this language is modified or simplified, 
if it were in your judgment a limitation upon the treaty power insofar 
as the rights of American citizens are concerned 

Mr. Backus. The reasons and degree of my opposition might vary 
with the drafting. It is awfully hard to ask a lawyer whether he is 
opposed to everything under all circumstances. But I share very 
strongly the conclusion expressed in the printed report that was filed, 
that the general fears in this category do not justify a constitutional 
amendment. 

Senator Dirksen. I was wondering about one of the general ob- 
servations that you may care to comment on or not, as you : like. But 
this general idea occurs to me; first, I share with you the feeling that 
this has been a rather bitter, hostile, and marauding world for a long 
time, but in every case, in every crisis, whether it is from day to day, 
or from year to year or from generation to generation, we have always 
asserted a principle and that principle is the freedom of this country 
and the rights of our people within the orbit of a free system. 

Now, are you willing, if the situations should arise, to barter away 
some of those rights if need be for what you may esteem to be some 
international objective? Are you willing to see those rights sacri- 
ficed? ‘The reason I ask the question is this: It seems to me in every 
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case nearly everything we do has to be predicated on a philosophy that 
was enunciated several generations ago by the founding fathers and 
| think one who has fidelity to the American concept constantly asserts 
that same principle because that is the distinction finally between the 
United States of America and any other country with which I am 
familiar. 

Now, if for any reason that must go overboard because of super- 
vision and control by foreign agencies and these almost innumerable 
commissions that have been set up under the authority of the United 
Nations, then why not just go the whole hog and forget about it? 
Forget about any refinements of any kind? It will not be necessary 
because that is the last bastion in my judgment that goes down the 
drain and qualifications upon it would be meaningless if we are going 
to compromise that American principle as assured in a document that 
was adopted 166 years ago this yea1 

You see, it is basic, this is basic. 

Mr. Backus. My position, sir, is that the document as written pro- 
tects the American people. 

Senator Dirksen. You think the framers of the Constitution en- 
visioned a situation such as confronts us today where we operate under 
a charter subscribed to by 61 nations which has a military staff and a 
secretariat, gener: al asse mbly, a security council, at least 15 or 16 spe- 
cialized agencies, to my knowledge; I don’t know how many commis- 
sions in the second echelon, every one of whom are working like so 
many eager beavers to express an idea that may come in direct con- 
flict with the assurances to the American people under the Constitu- 
tion of the United States. Do you think they envisioned that kind 
of situation long ago ¢ 

Mr. Backus. Well, sir, they had their own problems and we have 
ours. And their resolution of their problems and their solution which 
they left to us was to give the United States power to judge matters 
on the merits as they arose. It was a tough thing, it was touch 
and go as to whether we would get this Constitution or not and there 
were many very patriotic men who said, “This is too much power to 
give to the central government, we must not do this, we must defend 
New York, we must defend New Jersey,” but thank the Lord, Senator, 
we got through the wisdom of our forefathers a United States which 
in the treaty-making power can act as one nation under the safeguard 
of checks and balances which they set up. And, sir, I am willing to 
stand on their handiwork. 

Senator Dirxsen. I certainly do not want to depart from the 
ancient landmarks and I give full testimony to the efforts of people 
like Alexander Hamilton, who spent 6 weeks to persuade the conven- 
tion in New York to subseribe to the Constitution of the United 
States. But I do not believe as I think back to the discussion in the 
Federalist by Hamilton and Madison and when I go back and review 
that whole picture, that they could possibly envision what we are up 
against at the present time—mentalities so diverse that they extend 
virtually from pole to pole, that are working today under the pro- 
visions of a charter that seeks to impress upon our own country certain 
things that I think any reasonable and prudent man must interpret 
as restrictive of American freedoms. So, you see, you never get away 
from that basic consideration. It seems to me that is the nub of this 
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whole thing, because if that has to be bartered away, then how in the 
name of a good conscience can you justify a single sacrifice that has 
been made upon a foreign battlefield in any way, and I served in one 
of them abroad, because that is the thing that somehow emanated 
from the heart of a soldier. I talked to them all over the world in 
1945 and I was a one-man committee. I would say, “Sergeant, what 
do you think this is about?” He could not put it in language. He 
could not suddenly pick some phrase out of the Declaration of Inde- 
pendence or recite by article and section some thing in the Constitution, 
but he pushed back that little hat and scratched his head and finally 
said, “Well, I guess it is about freedom.” That is all he knew, but 
that he did know, thank God. 

That is what is involved here in my judgment. I do not renee to 
anywhere near all the things you said in your statement because I do 
believe there is a Congress and I do believe there is some Ss 
power in this country that can deal with a good many of these matters. 
But to make sure that the whole record is before us, I wanted to go 
back to Mr. Dulles’ speech on April 11, 1952. That is the one that you 
refer to, before the American Bar Association at Louisville, Ky. Did 
you not refer to that? 

Mr. Backus. Right. 

Senator Dirksen. Now, in that same address Mr. Dulles had this 
to say, and I certainly share your feeling as to his capacity in this 
field, he said: 

It is always attempting to look on a treaty as an easy way to make high 

ideals come true. Actually, it may do more harm than good for one nation 
to attempt by treaty to impose its moral standards on another people. Human 
rights should have their primary sanction in community will, and when treaties 
ignore that and try to substitute an alien will, the treaties themselves usually 
collapse through disrespect, dragging down the whole structure of international 
law, order, and justice. 
I subscribe to that. that these human standards have to rest finally 
upon community will. Are you in favor now of bargaining a control, 
a supervisory authority, into the hands of some international agency 
that shall impress itself upon those standards here in America? 

Mr. Backus. Senator, I am not prepared to pass on any specific 
proposal. If you ask me whether I am in favor of or against a large 
mass of treaties which are not drafted or semidrafted, or in the dis- 
cussion stage somewhere, I just tell you they are not far enough along 
to make a decision. But if you ask me whether I am in favor of the 
United States having power to decide questions on their merits as they 
arise, free of any additional prohibitions that were not put in at the 
time of the constitutional convention, I am definitely, sir, in favor of 
that. | 

Senator Dirksen. Lincoln once said every proposition admits both 
good and bad and the proper rule is to take what has the most good and 
the least bad if you have to accept it. Admitting there might be some 
restriction upon the flexibility of our oper ations in the foreign field 
if we circumscribe the power by the Bricker resolution, yet T am in- 
clined to the opinion that the good to be derived will far outweigh the 
damage to be done. I assume you would not share that viewpoint ? 

Mr. Backus. Definitely not, sir. 

Mr. Surtrney. Mr. Backus, before we leave the discussion of your 
testimony, harking back to your statements concerning the control of 
atomic energy, is it your contention that the control of atomic energy 
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s a matter essentially within the domestic jurisdiction of the United 
States ¢ 

Mr. Backus. I would say it would well be so; yes. 

Mr. Smrruey. If so, then do you think that the United Nations is 
now violating its C harter by attempting to secure control of atomic 
energy ° ¢ 

Mr. Bacxvs. I am afraid I do not understand the question. As I 
understand the atomic energy situation, the proposal was made by us 
and it would be implemented by a convention; in other words, it would 
not be under the United Nations Charter as it stands. It would take 
some further document. 

Mr. Smiruey. That is your answer to the question ? 

Mr. Backus. That is my understanding; yes. 

Mr. Hotman. Mr. Chairman, may the committee ask a question or 
two ¢ 

The CHatrMan. Certainly you may. 

Mr. Hotman. May Mr. Deutsch take over? 

Mr. Drevutscn. I have made some notes while Mr. Backus was speak- 
ing, and I think we can clarify one or two points in that way. I would 
like to ask first, Mr. Backus, something that Mr. Smithey has just 
brought out in perhaps somewhat different form. I am not quite sure 
I understood your answer, although I tried. These matters are not 
always clear because we do not alw: ays have exactly the same thing in 
mind. 

Under Charter section 7, article 2, as you recall, we have the pro- 
vision which prohibits briefly interference in domestic affairs. Under 
an international court, for instance, as you state, I think, on page 7, 
you speak of jurisdiction that contains an exception for “matters of 
essentially domestic jurisdiction.” In the light of the State Depart- 
ment pronouncement to the effect that there is no longer any differ- 
ence between foreign and domestic affairs, how can you reconcile the 
position of the United States as having any domestic affairs with 
those other two suggestions? 

Mr. Backus. Is that a question, sir? 

Mr. Devtscn. I think so. I prefaced it simply with certain affirm- 
ative provisions. 

Mr. Backus. If you are saying that the phrase “domestic jurisdic- 
tion” is not a matter of precise definition, you are of course 100 per- 
cent correct. Your statement is shared by no less an authority than 
Senator Dulles who stated, “The scope of the phrase ‘domestic juris- 
diction’ is difficult of definition.” That was John Foster Dulles Ty. 
ing of a similar exception in the United Nations Charter at the U. 
Conference on International Organization in 1945. 

Mr. Deurscu. Putting the question slightly differently, just once 
more assuming, as you “have suggested, that the matter of atomic 
energy is one of domestic jurisdiction, as Mr. Smithey put it, does not 
the United Nations control over atomic energy in any sense imme- 
diately envision an interference in the domestic jurisdiction ? 

Mr. Backus. That is what Andrei Gromyko said. He did not like 
it, and you apparently do not like it. 

Mr. Devutscn. I am wondering what you say. 

Mr. Backus. What I am saying is this, Mr. Deutsch: We have got 
hold of a terribly dangerous weapon. It is a weapon that can wipe 
out the whole of the city of Washington. I live in New York, but 
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now we have hold of a weapon that can wipe out the whole of the 
city of New York. Now, I do not want to be emotional on this subject, 
but I am raising a family and I am hanged if I want to raise them 
ina city which can be wiped out in one snap. 

Now, sir, there are only two ways of doing it. You either go along 
as we have done for generations when we were fighting with spears 
and flintlocks and it did not make so much difference, or you have to 
work out some system whereby you can see what the other fellow’s 
got and make sure he hasn’t got too much and he can see what you 
have and you haven't got too much. The freedom to do that, sir, is 
in my judgment something we should preserve in the Constitution. 

Again, 1 do not want to be too emotional, but I think it is the only 
alternative to annihilation. 

Mr. Deuvrscu. Then if L understand you, and I use the atomic energy 
merely by way of illustration, you are prepared, as Senator Dirksen 
suggested, at least to some extent to make some sacrifices as to our 
domestic jurisdiction insofar as considering that these for, let us say, 
world peace or avoidance of annihilation. 

Mr. Backus. Lam for that. How about you? 

Mr. Devurscu. I am not so sure. There are some things—“Give me 
liberty or give me deat h” still is not a bad statement. 

Now, under Geofroy v. Riggs it is your position, as I understand 
it, that by treaty, as illustrated by Ge OfFTOY V. Riggs, the Federal Gov- 
ernment should have the right to give the rights to aliens, let us say, 
to own land within the States; is that correct ¢ 

Mr. Bickus. We have done that many times. 

Mr. Deurscu. I mean you take Geofroy v. Riggs as an illustration 
of that principle. 

Mr. Backus. Yes. 

Mr. Deurscn. Are you aware that the treaty in Geofroy v. Riggs 
contained these provisions : 

In all the States of the Union whose existing laws permit it, so long as to 
the same extent as the said laws shall remain in force, Frenchmen will enjoy 
the right of possessing personal and real property by the same title and in the 
same manner as the citizens of the United States, and further, as to the States 
of the Union by whose existing laws aliens are not permitted to hold real estate, 
the President can recommend to them the passage of such laws as may be 
necessary for the purpose of conferring the right. 

Were you aware of the fact that the treaty there under consideration 
was dependent directly and exclusively on State legislation ? 

Mr. Backus. I was not aware of that clause. If you want to put 
that clause in and that satisfies the French, it is all right with me. 

«Mr. Deurscu. Do you not consider, Mr. Backus, that matters of 
wavelength to be determined by international bodies are matters of 
international concern insofar as those wavelengths deal with inter- 
national transmission ¢ 

Mr. Backus. That is a good question, sir, and we argued about that 
and I suppose again it is a question of degree and how strong you feel 
about it. It is a question of how far the v wavelength carries over. 
How about the wavelength in Kansas City, does that res wh the Cana- 
dian border? We are not dealing with any exact phraseology in this 
domestic jurisdiction clause. 

Mr. Deutscu. You do not have the feeling it is necessary to have 
international commissions to determine wavelength exclusively in 
the United States insofar as there are any ¢ 
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Mr. Backus. That is a technical question. 

Senator Dirksen. That is not a technical question, It says: 

No treaty shall authorize or permit any foreign power or any international 

vanization to supervise, control or adjudicate rights of citizens of the United 

ites within the United States. 
| think it is the meat of section 2, as a matter of fact. I was wondering 

\| through these illustrations cited by Mr. Backus whether he was 

ving in mind that phrase “within the United States.” 

Mr. Backus. Definitely, yes. The reason I said it is a technical 
| iestion is this: I am dr: awing on no knowledge whatsoever of elec- 
tronics at this point. The hams, the amateur radio people, are sup- 

sed to be heard only a few miles away but every once in a while 
somebody gets heard out in Sydney, Australia, something like that. 

Mr. Devtscn. Of course, “within the United States” in the Senate 
Joint Resolution 1, and the expression “internal affairs in the United 
States” in the American Bar proposal we have submitted, in my 

pinion, are the heart of the question really involved in the dis- 
ussion. 

Is not the same thing true, to get perhaps a different point, and it 
ertainly does not involve electronics, but in the matter of Inter- 
ational Claims Commission, that certainly is not within the domestic 
affairs of the United States. 

Mr. Backus. Now, you have hit something really interesting be- 
cause we argued that up and down in our committee. Again it is 
llustrative of the problems you get into when you use what looks like 
a very simple phrase. It is just the bathing suit is too small for all 
the situations. If you look at the thing the way we looked at it, it is 
purely internal. 

Here is the plant which is within the United States. Here is the 
owner who is within the United States. His rights are all protected 
by the Constitution in that plant. Now, the only thing you say that 
makes that not domestic is because we have to go to a claims commis- 
sion in order to get some rights for that owner. Now, if that is what 
you say makes the thing not domestic, your section 2 is meaningless, 
sir. 

Mr. Devutscn. Obviously, we could discuss it up and down, just as 
you say you have yourself, but I think this little exchange helps to 
clarify at least to some extent some of the points involved. 

You can see, of course, no matter what is drawn by this committee, 
by the Senate or by the Congress as a whole, and adopted by the 
people, there will ultimately be debate as to its scope; is that not true ? 

Mr. Backus. Yes. 

The Cuarrman. We appreciate your asking questions. 

Can we hear from Mr. Pearson now ? 


STATEMENT OF THEODORE PEARSON, NEW YORK CITY, CHAIRMAN, 
COMMITTEE ON FEDERAL LEGISLATION OF THE ASSOCIATION 
OF THE BAR OF THE CITY OF NEW YORK 


Mr. Pearson. My name is Theodore Pearson, 70 Broadway, New 
York City. I am the chairman of the committee on Federal legisla- 
tion of the Association of the Bar of the C ity of New York. 

As Mr. Backus has indicated, I would like to discuss sections 3 and 
4 of Senate Joint Resolution 1. 
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In the statement which we have filed we have dealt in detail. with 
various problems that those sections would seem to us to raise. | 
would like to spend a minute at the beginning by trying to go over, as 
I understand it, the objectives behind the resolution as regards these 
first two sections. 

What was the evil that was believed to exist that was so bad as to call 
for a constitutional amendment? Of course it is hard to know what 
motives are. As lawyers, we know we have to look at the words that 
are written and if you get in evidence about what somebody said on 
the floor of the Senate or in a congressional hearing, that may o1 
may not be admissible. So we certainly have to take the words at face 
value. 

In this case, I think it is generally conceded that as to section 3 the 
primary motive there at least was to put the United States as regards 
treaties on a parity with most other nations. There may have been 
other motives, too, but certainly Senator Bricker spoke of that. 

The Cuarrman,. Have you copies of your statement ? 

Mr. Pearson. It is continuation of the one Mr. Backus filed. 

The CuatrmMan. The press has it? 

Mr. Pearson. That is correct. 

Of course, if we really want to achieve complete parity in the treaty 
making machinery with foreign nations, we would have to rewrite a 
large part of the Constitution because we have deliberately a plan of 
separation of powers under which the Executive is chosen and respon- 
sible directly to the people and the legislative body completely sepa- 
rate. The Executive is not. He is a servant of the legislature. That 
was intended and we all agree it is a good scheme. It seems to have 
worked pretty well. 

So we have a difference there. It is not like the situation in Great 
Britain for instance where the Prime Minister is selected by the ma- 
jority party in the House. 

In the treaty-making machinery we have a striking difference, at 
least with most European countries. That is, that in order for a 
treaty to be effective on our country in any way, internationally or 
internally, we must have legislative action as well as action by the 
Executive. 

I am not going to try to canvass the different systems there are, but 
generally speaking the more common system is that the Executive 
makes the treaty and then in some cases, as in France, there are cer- 
tain areas in which it must have legislation concurrence before it is 

In England, for instance, it binds the nation at once internationally, 
but if it is required to be effective as internal law, then it takes an 
act of Parliament to achieve that result. 

I take it it is that particular difference that Senator Bricker has 
in mind in saying that the purpose of section 3 was to achieve parity. 
Well, to achieve true parity, you would have to change the scheme 
completely. But it seems to me that we already have the power to 
have that parity in the Constitution as it stands. All that is necessary 
to do, and I do not think there is any dispute that it is within the 
power of the Senate to do it by safeguarding reservation, or within the 
power of the President in negotiating a treaty, is to insert a clause 
to that effect, that the treaty is not to be so self-executing. 

I believe the impression has been raised on some treaties as to 
whether a particular treaty was intended to be self-executing or not. 
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That is a matter of judicial interpretation, but certainly if these 20 
words in the proposed section 3 will work in a constitution, they will 
ilso work in a treaty or Senate reservation toatreaty. Soin my mind 
the choice whether you want section 3 or not comes down to this: 

At present under the Constitution as it stands we can have 
elf-executing treaties or non-self executing treaties as the needs for 
the situation call for. If Senate Joint Resolution 1 were adopted with 
section 3, we could only have non-self-executing treaties. Why, when 
we have a scheme which now gives us a choice of two methods, we 
should surrender one and say from now on we shall have only one 
method, the non-self-executing treaty, I don’t know. To me, to say 
that we must amend the Constitution to achieve parity when you can 
already achieve parity by a declaration in the treaty or a safeguarding 
resolution that it shall not be self-executing, it seems to me that the 
proposal is unnecessary. 

The Cuatrman. Mr. Pearson, as I understand it, every country in 
the world except the United States has that provision that anything 
the United Nations did would not become effective, as far as it per- 
tains to treaties unless ratified by their parliament or legislative body 
of the country. Why should the United States be an exception ? 

Mr. Pearson. Are you speaking of the same thing that I was, that 
in our country we are the only one where in order to have a treaty at 
all there has to be legislative action first by the Senate ? 

The Carman. As stated so thoroughly yesterday by Mr. Hol- 
man—— 

Mr. Hotman. Take Canada, for example, instead of England, be- 
cause the parliamentary system is so different. In Canada they have 
Provinces like we have States. Now, the Canadian courts have held 
very definitely, as you well know, a treaty negotiated by Canada is 
not effective as internal law to affect any rights of the citizen until 
implemented by legislation. That is correct, is it not? 

Mr. Pearson. I have not studied all of that case. I read the quo- 
tations on it. I was under the impression that was only as regards 
matters which were solely within the sphere of the Provinces. 

Mr. Houtman. I will give you the decision and give you the exact 
words of it. This is the decision by Lamont Justice, 1945, in two later 
cases. The court says: 

Without the sanction of Parliament, the Crown cannot alter existing law by 

entering in a treaty with a foreign power, whereas here— 
speaking of treaty in this case— 
a treaty provides that certain rights or privileges are to be enjoyed by the 
subjects of both contracting parties, these rights and privileges are under our 
settled law enforceable by the courts only where the treaty has been implemented 
or sanctioned by legislation rendering it binding upon the subjects. 

Mr. Pearson. I understand there is some difference of view as to 
the scope of it, but I do not think your question depends on that. 

Mr. Hotman. My question is merely this: Isn’t it a fact in Canada, 
a decided legal fact, that where any treaty is negotiated by Canada, 
it has no effect upon the citizens of Canada as such or upon their rights 
or privileges in Canada until implemented by legislation ¢ 

De 4 Prarson. Well, let us assume that is so. What follows from 
that $ 
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Mr. Horman. I am trying to make that point first. Now, I come 
back to the chairman’s question to you: Is it not a fact that in some 
form or other in England and in other countries, except possibly in 
France and Mexico, that a treaty does not affect the rights of citizens 
of those countries until implemented by legislation ? 

Mr. Pearson. But why should we change the Constitution for al] 
cases ¢ 

Mr. Hotman. I am not asking you that at all, sir. I am asking 
you if that is not the fact that that is the ¢ ‘ondition in other countries. 
Tam not asking why should we change the Constitution. I am asking 
you if that is nota ‘legal fact. 

Mr. Pearson. As I said, sir, as I understand it the system varies. 
In some countries it is as you say and in other cases, as in England, 
you have to have an act of Parliament in order to have it effective 
as an internal law. 

Mr. Hotman. That is exactly right, and that is the only point I 
want to make for this record. In other countries of the world, all of 
them, under the new Constitution of India, a treaty when nego- 
tiated by the national government is not effective on the rights of 
citizens until implemented by legislation in accordance with the 
constitutional processes of that country. Is that not correct? 

Mr. Pearson. Certainly in some. 

Mr. Hotman. I do not say in some. I say is it not a fact. 

Mr. Pearson. I am not an international lawyer. I have not made 
a canvass of the world. 

Mr. Hoiman. I would like to put that in the record again. That is 
a fact. 

Mr. Scuwerre. I direct the witness’ attention to this statement from 
the Canadian Bar Review, November 1951, page 969: 

It is a well established principle of Anglo-Canadian law— 

Britain and Canada— 

that the provisions of a treaty, though binding upon the State under inter- 
national law, do not become part of the law of the land unless they are imple- 
mented by legislation. A treaty that has not been implemented by legislation 
cannot be the source of legal obligation affecting private rights. 

Are you aware that that is the state of the law in Canada and the 
British Empire? 

Mr. Pearson. That is the same as Mr. Holman said. 

The Carman. You may proceed, Mr. Pearson. 

Mr. Pearson. Yes, sir, I will be glad to do just as you want, of 
course, to deal with questions as they come up or proceed with my 
statement. 

The Cuarrman. You are opposed to section 3? 

Mr. Pearson. Yes, sir. 

The Cnarrman. We have not found out why you thought that 
something done by the United Nations should be binding upon the 
people of this country, dealing with the internal law, and yet refuse to 
have the Congress of the United States pass upon it. How can you 
possibly justify it? 

Mr. Pearson. Do you want the Senate to pass on it twice? The 
difference is that we have to have legislation originally. It would 
not be binding at all until the Senate had ratified it. 

The Cuatrman. The United Nations is doing certain things with- 
out consulting the Congress at all. Whatever they do there, if it in- 
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volves the internal law of Canada, for example, the Canadian Parlia- 
ment must act upon it. What is your objection to having the Con- 
cress of the United States act upon an agreement ? 

Mr. Pearson. That presupposes that the thing that the United 
Nations is doing has already been authorized by the United Nations 
Charter which was approved by our Senate. That is, you are speaking 
of something within the scope of the Charter. 

The Cnatrman. In other words, if your view is correct, the United 
Nations Charter supersedes the Constitution of the United States? 

Mr. Prarson. No, sir. We feel very strongly that treaties do not 
supersede the Constitution. Mr. Backus has indicated our reasons for 
believing that. 

The Cuarrman. As I get your contention, it is that the United Na- 
tions Charter, which authorizes certain things to be done by the 
United Nations, can be done even though it violates the Constitution 
of the United States. 

Mr. Pearson. No, sir. 

The CuarrmMan. Well, I am glad to have your view on it. 

Mr. Pearson. I am not sure that I have understood your question, 
but perhaps the subsequent discussion will clarify it. 

The CnatrMan. We will say for illustration that the United Na- 
tions under this treaty say the minimum wage shall be a dollar an 
hour, binding all over the world, everybody is going to get a dollar an 
hour. Do you not think that the Congress of the United States should 
have something to say about that in this countr y? 

Mr. Pearson. I take it that that is a proposed treaty which has not 
vet been submitted. If that is a bad treaty, as it probably is, then the 
Senate should vote it down and I do not doubt the Senate would vote 
it down so it would not affect anything in the United States. I thought 
you were raising questions as to such powers as any that have already 
been given to United Nations by the United Nations Charter. 

Mr. Hotman. What about the social and economic provisions under 
which they are undertaking to affect our freedom of speech and 
freedom of press in this country? They have not been ratified, but 
our representative to the U nited Nations has agreed to many of those 
provisions. Take the Warsaw Convention, which limits lis ibility. If 
I am taking a plane from Seattle to Vancouver and you are on the 
same plane and you are going to Bellingham within the State of 
Washington—and I say this in spite of the fact I am attorney to the 
United Air Lines and I would like to limit their liability—the plane 
goes down at Mount Vernon, you are an interstate passenger, you 
can have a jury pass, or your widow can, on what you are worth. 
But if you have an international ticket, my widow is limited to 
125,000 frances, or $8,300. My wife thinks I am worth a little more 
than that, maybe $9,500 if the jury would give it to me. 

Now, there is a treaty that has been passed. You know the courts 
in the Bell case held that it overrode State policy and State law. 
That is a deprivation of jury trial in this country, because a full jury 
trial under our constitutional processes means that jury will pass 
on the court case in the measure of damage in the first instance and 
it will only be set aside by the court if excessive. 

Mr. Pearson. To my mind this basic problem runs all through it. 
I take it you feel the Warsaw Convention is a bad treaty and should 
never have been ratified. 
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Mr. Hoitman. Many lawyers bought an insurance policy. They 

didn’t have time to read the fine print. These Senators are very 
busy. Senator McCarran said in the hearings last year he never would 
have voted for some of these treaties if he had had time to read them. 
We want to set up a protective constitutional shield so that when there 
is some provision that affects the private right, my widow’s lawyers 
can get up in court and say that particular provision of this treaty 
is contrary to that partic ular provision of the United States Con- 
stitution and therefore is unenforceable. It is merely a shield so that 
in 2,3, 4, 5 years the international treaty works just the same. They 
negotiate them just as freely, but when there is fine print that affects 
my rights as a citizen, then if we have a provision in the Consti- 
tution, the lawyer is in a position to say that provision is ineffective 
because it violates the provision in the Constitution. 

Mr. Pearson. You are speaking now more of section 1? 

Mr. Hoiman. I am hoping I am speaking along the same line that 
Senator Langer suggested, 

Mr. Pearson. I mean there is nothing in section 3 that incorporates 
anything in the Constitution, 

Mr. Hotman. Certainly because the Congress is limited. In section 
3 the treaty is ineffective and in that sense they get a second look 
at it. Just when the Crown gets to negotiate a treaty, the Parliament 
gets a second look at it, in ¢ ‘anada, which is a real illustration with us, 
because it is a Federal Government. When Canada negotiates a 
treaty, it does not affect the rights of a single Canadian citizen until 
implemented by the legislation. 

The purpose of Senator Bricker in this, as I understand it, is that 
we be put on the same basis in this country that Canada is on. 

Mr. Pearson. Let us take the Senate. How is the Constitution? 
How about that? Have a treaty by the Executive and have it imple- 
mented as local law by both Houses. That will be the parallel. 

Mr. Hotman. I doubt if you would be willing to do that either. 

Mr. Devurscu. It needs some implementation, Mr. Pearson, as to 
its intimate effects. That is only as to its internal effects. The treaty 
will be made by the Executive and Senate as in the past so far as they 
have international effect. 

Mr. Pearson. Yes, but the parallel is there if you want to get it, 
is to not have the Senate vote twice. I do not know that there is any 
country in the world that provides, to be facetious, for legislative stut- 
tering. 

Senator Dirksen. Under section 3 there are, of course, three possi- 
bilities. First of all, a treaty or treaties that are always self-execut- 
ing. That would be one. Then secondly, treaties that would never 
be self-executing under limitations of section 3. You see a middle 
ground, namely, a treaty that contains within its own terms a require- 
ment for certain implementation. 

I thought you referred to that. Did you not say that the Execu- 
tive, before a treaty is consummated, might well insist that there be a 
provision to that effect so that you leave it right at that point? Is that 
right ? 

Mr. Pearson. That is right. You could provide in any particular 
treaty that it was not to be self-executing. You could write in the 
treaty the same words in section 3. 
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Senator Dirksen. It is that ground on which you rest, that you 
uld prefer to follow that course, namely, leave the constitutional 
rovision as it is and then depend on the Executive in every case where 

re are rights involved to insist that a clause be inserted to the 
fect that it is not self-executing ? 

Mr. Prarson. The Executive or the Senate by reservation, and I 

ieve it is generally agreed that there is no doubt about the power of 

e Senate to produce that effect as it can other reservations by 

propriate reserv ation. 

Mr. Hotman. May I disagree with that position? We disagree 

th that. We disagree with that because that was the rule that oper- 
ted when you had bilateral treaties between nations under dispute. 

But in these multipartite agreements when you get, as in genocide, 23 
itions ratified, the United Nations has taken the definite position 
at the United States cannot impose any reservation on that treaty 
because it cannot change the terms of that treaty as to the 23 nations 
have ratified. So the rule you are invoking is an old rule and 

n outdated rule. 

Senator Dirxsen. I want to pursue the matter just a little further. 
When you speak of legislative stuttering, what you mean there is that 
the appropriate legislative authority acts twice on the same subject 
matter ? 

Mr. Pearson. That is right. 

Senator Dirksen. I want to examine that a little bif for this reason: 
doubtless you have familiarity with all these conventions that show 

p in the international field. 

Mr. Pearson. I-do not purport to have read them. 

Senator Dirksen. You are familiar with the fact that they are done 
so often in very, very general language. I think asa practical matter 
we are confronted with this situation: Here is an international body 
to which we are a signatory oper rating under a charter and broken down 

nto many groups and commissions that are working furiously to get 
things on paper for submission, whether the figure is right or wrong; 
that some 200 or more of these so-called conventions are prepared or 
in process of preparation, I do not know. But this fact remains, those 
are being carpentered together by people who have never submitted 
to the electorate of the country to be elected to public office. ‘They 
couch them in very general terms and in those terms they come to one 
ranch of the legislative authority of this country, the Senate. 

Manifestly it is so difficult to spell out ofttimes all of the implications 
because the pressures that are involved in modern-day life. That was 
one reason among others why I am one of those individuals who 
refused to assent to the Japanese treaty. There were so many things 
there I could not spell out and I simply refused to take it on faith. 

I must say for the record that I talked to some of my senatorial 
colleagues at the time. TI said, “What are you going to do about the 
Japanese Treaty?” They said, “We are going to vote for it.” I said, 

“Are you familiar with it and have you read the testimony?” “No, 
we haven’t had time to read the t estimony, but we are going to accept 
t because maybe it is the thing to do and then there are things in this 
world you have to accept on faith.” 

Now you see, I am remarking upon practical legislative existence 
today and the physical impossibility of taking all that is there. 
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Now, up to that point those things can be deputized. Beyond that 
they cannot. So it becomes the responsibility of a person who has bee 
elected to public office by the sufferage of the voters in his State to 
pass on it. Do you think he can envision in every case everything 
that may be massed and concealed and cloaked by that general lan 
guage until there is a better look and it is spelled out in the form 
of domestic language that must then come back to the legislative 
authority? Do you not think that would be the more secure proc ess 
by which to safeguard the rights of the people of this country ? 

Mr. Pearson. Well, I have two comments. Of course in a number 
of these treaties, as I understand it, perhaps not so much so now but 
certainly before, the legislation was substantially the same as the 
treaty. I would think the same practical difficulties of a legislator in 
your position, with which I am very sympathetic, would apply equally 
when a bill is pending as when a treaty is pending. It is true you get 
two bites at the cherry, but it is essentially the same problem. 

Senator Dirksen. Yes; but probably the generalities are spelled 
out in a little more detail without doing violence to the treaty language. 

Mr. Hotman. Canada implements the particular clause and has a 
look at the other clauses. 

Senator Dirksen. Your position, Mr. Pearson, is to leave that in the 
hands of the Executive to determine whether or not a self-executing 
clause should or should not be inserted in the treaty and then leave the 
constitutional provision stand as is? 

Mr. Pearson. Well, the executive in negotiating the treaty and the 
Senate in revising and consenting to it, the reservation could be made 
at either place. You run into the problems that were mentioned here 
as to where do we head in if we put an “if” on it or “provided” and 
the other nations that have signed it do not have any such thing. As 
we understand the situation, that amounts to a counteroffer on our 
part, speaking in terms of simple contract law, and then it is up to 
the other nations to decide whether they will take our reservation or 
not. If they do, it isa deal all around. If they do not, it is not a deal. 

Senator Dirksen. Let me point out what I think is the practical 
difficulty there, that it lies wholly in the field of philosophy, I think, 
and persuasion. X number of countries have subscribed to a con- 
vention of some kind. It contains no self-executing clause and comes 
to the floor of the Senate. 

Mr. Pearson. You mean it contains no clause preventing self- 
execution. 

Senator Dirksen. That is right. 

Mr. Prarson. Non-self-executing. 

Senator Dirksen. That is right. So it comes to the floor of the 
Senate and somebody makes a suggestion, maybe it might come from 
committee members themselves, that that ought to be interposed. 
You will never know the force of the argument on the floor of the 
legislative body that you should not make that change, you should not 
attach a reservation for many reasons. First, other countries have 
already acted; secondly, you give evidence of bad faith with other 
countries. It is amazing to me and I think Senator Smith will bear 
me out, how persuasive that can be when it is said to you, “Look, we 
only have today to work our will on this document. We have not got 
more than 2 or 3 days to discuss it. The clock is running out on the 
session. 
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You have to consider the practical aspects of this matter as well as 
any other when you are dealing with this question of legislative im- 
ple mentation. wit. 

Mr. Pearson. Then I think I would say this is my second answer 
to the question, that if for practical or any other reasons, and I agree 
with you that the problems in this are practical problems, what is ; the 
best way to run a railroad, that is about it. If for practical reasons 

is so important to be able to pass treaties without really consider 

¢ them and to reserve the question of local effect for legislative 
ction, then I should think the proposal should be in the form that. 
t ither do not have the Senate act at all in the first instance, which 
would be like the situation in England or some other place, or else 

» provide that the treaty shail be approved by both Houses and that 
they have the power to implement it as loc ‘al legislation if that is 
nee de d. 

In other words, it would seem to me to not only fail to bring us up 
to parity with the rest of the world, because we already have it, but 
t would put us in a much worse position than anybody else in dealing 

th foreign nations. 

One friend of mine went so far as to say that he thought we would 
be a laughing stock if we wrote into our Constitution a bumbling 
machine, once by the President, once by two-thirds of the Senate, once 
by a majority of the Senate and once by a majority of the House. The 
last two steps being done all over again with not necessarily the same 
document. If it is really so essential to avoid any self-executing 
treaties, which I do not see, it seems to me the last way in the world 
to do it. I think it is perhaps more than just a criticism of the form 
of it. It brings us back to the basic problem that we have the divided 
powers in our Government under which one of our legislative bodies 
acts on a treaty before it is a treaty at all. That is the basic difference. 
If you seek that, then naturally you have to have different arrange- 
ments later on. 

Senator Dirksen. I do not believe that is the nub of the problem 
here. The nub of the problem is what I evaluate to be a growing de- 
mand on the part of the American people that their rights not be 
jeopardized by people clustered around the mahogany tables of an 
international organization who are not subject to the electorate who 
might take those rights down the river. Do you not believe that is 
the issue that is involved here ? 

Mr. Pearson. It is hard for me to phrase it that way because rights 
cover such an awful lot of things. I was thinking awhile ago of one 
of the questions here. Rights, are we speaking of personal rights, the 
things the Secretary spoke of when he meant freedoms, or are we 
thinking of rights to run automobiles around a Newfoundland base 
and not have our boys in the local courts, and so forth? There are 
all sorts of rights and some of them, if you want to get a right out 
of somebody else, you have to give up a right of our own. You have 
to watch how broad a word you use in “making any such blanket 
prohibition because you might lay an awful ex ample sometime when 
you want to do one of those. 

Senator Dirksen. There is a pencil that symbolizes the right to 
free expression under the Constitution of the United States, so long 
as you respect the rights of the other fellow and do not lie about 








992 TREATIES AND EXECUTIVE AGREEMENTS 







him ‘under the libel laws. Take for instance the pubilicity code from 
time to time. The estimate of what constitutes the right of people 
to speak freely and the right to speak freely in the other countries 
is quite different from our own countries. 

Mr. Pearson. That is right. 

Senator Dirxsen. Shall we let them impress those things upon 
America and abridge those rights ? 

Mr. Pearson. I would not want to. 

Senator Dirksen. I do not either. 

Mr. Pearson. Vote it down. 

Senator Dirksen. There might be some danger, however, in it. 

Mr. Pearson. You mean that you would not vote it down? 

Senator Dirksen. Not any danger I might not vote down but the 
dangers of interpretation, the dangers of application, and the dangers 
of surrendering a little something just to get them to go along with 


an international concept and then sudde nly, discover we have tied our 
hands in that field. 


Mr. Pearson. That is right. 

Senator Dirksen. I want to be on the secure end of the bargain for 
my country where these rights are involved. 

Mr. Pearson. I have tried to meet your question, sir, as best I 
understood it. 

Senator Dirksen. I understand. 

‘The CxHarrman. May I ask you this question: When we adopted the 
United Nations Charter it was debated week after week, you know. 
A great many Senators were not at San Francisco and we were assured 
both by the leader of the Republican Party and the leader of the 
Democratic Party who represented us there, we were not surrendering 
any sovereignty at all. The question was asked not once, if you will 
read the record, but time and again, what about the power to declare 
war’ Can the United Nations take our boys and send them anywhere 
in the world or can’t they? We were assured they could not. Yet 
we find our boys over in Korea, not by any action taken by the Congress 
at all. We were relying on the Constitution that the Chief Executive 
could not declare war, he had no power under the Constitution, it had 
to be declared by Congress. What do you say as to that? Do you 
think the President ought to have a right to send our boys over to 
Korea without submitting that question to the Congress ? 

Mr. Pearson. That is a very hard question. At the time that was 
done I think it is fair to say that it was widely supported. Now, with 
the benefit of what has happened, certainly a number of people feel 
as you do that it was a great mistake. 


The Cuamman. Whom was it supported by? Was it supported by 
Congress / 

Mr. Prarson. I do not think that that power or, as you say. lack 
of it, would be affected by this. We have section 4 here that deals 
with Executive agreements, but I do not think there is anything in 
this resolution that really deals with that problem. If you assumed 
that President Truman did have the power under the Constitution 
and you do not want him or any other President to have it, then I 
think it would take a different amendment to the Constitution than 
this to prevent it. Of course, if you say President Truman acted un- 
constitutionally, that is another question. 
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Senator Dirksen. Senator Langer had in mind this, Mr. Pearson, 
that the President must necessarily rely on the people who implement 

s administration in the State Department and they are, after all, 
the carpenters who get up these treaties, you see. He was thinking 

a point of view expressed by Mr. Acheson in response to questions 

Senator Hickenlooper in the Foreign Relations Committee of the 
Senate and it just did not turn out that way at all. 

Mr. Pearson, I am not familiar with the colloquy. 

Senator Dirksen. I will illustrate the fact. What the chairman has 

mind is that those who contrive and develop these treaties for our 

untry proceed on the one line of view and the question is, do they 
end over in one direction to the point where they are willing to 
crifice some of these rights on the part of the American people? 
And what can the peop le do about them, after ail, exe ept to speak 

rough their elected representatives, finally, who come to the con- 
lusion that maybe it might be wise to amend the Constitution and 

| the thing down so that it becomes a matter of law rather than of 
ersonal outlook. That is what is involved here. 

Mr, Pearson. I think I see what you are getting at, but whether 

ivree with the entire spirit of it or not, at least one major difficulty 

to my mind is how in the world are you going to write into anything 
that is short enough to be a constitutional amendment or how in the 
world are you going to write in a book in words that will decide now 
what treaties you want and what treaties you do not want forever? 
Phat troubles me most. 

Senator Dirksen. You have to get back now to the line of discussion 

e had a moment ago. You have these possibilities, completely self- 
effectuating treaties that require nothing more. Those that must be 
implemented in every case, where those who contrive the treaty 
ight insert a provision to the effect that there must be implementing 
legislation. But in that middle ground you are always dealing, of 
ourse, with the human equation, with a Secretary of State, with a 
President, you are dealing with persons who may say, “We will not 
put it in and we will find a way around it perhaps.” So you cannot 
escape the very human viewpoint that is involved here. The resolution 
addresses itself to that very matter because it says, “We will write it 
in the solemn organic law of the land, then there will be no doubt 
about it, then it has to come back, so that in no case will the rights 
be jeopardized until we get not one look but two looks at it. 

Mr. Pearson. Then we would have less purchase and facility in 
making treaties than other nations generally where they are made 
by the Executive because we have to have legislative actions. 

Senator Dirksen. Would that be so bad ? 

Mr. Pearson. I would think it would be pretty cumbersome, sir. 
You are familiar with the way these things work. Just because the 
Senate had passed it by the required two-thirds of the Senators pres- 
ent, you would not want the bill to then go through as a matter of 
form because you say the whole purpose is to look at it all over 
again, 

Mr. Hotman, Only as to domestic rights. Internationally, the 
treaty moves immediately. Your reservation would prevent it being 
effective internationally and it might be very important that a treaty 
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should function internationally immediately, you see. That is what 
your reservation is, to hold it up. 

Mr. Pearson. What did you mean by my reservation ? 

Mr. Houtman. You said you could write in these treaties a reserva- 
tion not self-executing. 

Mr. Pearson. I meant self-executing as a matter of internal law. 
Do you like me to proceed with section 3? 

The Cuarrman. I think we had better adjourn for lunch and be 
back here, say, at a quarter to 2. 

(Whereupon, at 12:30 p. m., a recess was taken until 1:45 p. m.) 


AFTERNOON SESSION 
The CuarrmMan. The committee will come to order. 


STATEMENT OF THEODORE PEARSON ON BEHALF OF THE ASSO- 
CIATION OF THE BAR OF THE CITY OF NEW YORK—Resumed 


Mr. Pearson. Coming back to the needs or supposed needs, as I 
understand it, that invoked the suggestion of section 4 of Senate 
Joint Resolution 130 and section 4 of Senate Joint Resolution 1, it 
was a feeling that there was a difference between treaties and execu- 
tive agreements, but nobody knew just what the difference was, and 
certainly in some respects they could cover the same subject matter. 

There are some important differences, however. An executive agree- 
ment cannot overrule an act of Congress, whereas, of course, a treaty 
may. However, an act of Congress can overrule an executive agree- 
ment in the same way that an act of Congress caf overrule a treaty. 

» far as subject matter goes, it is difficult, and Senator Bricker 
himself has said impossible or at least unwise in any constitutional] 
provision to try to say what is a treaty that should require the advice 
and consent of the Senate and what is an executive agreement that 
it is proper and suitable that the President should make without any 
express legislative action. 

Mr. Smirney. Mr. Pearson, while an executive agreement may not 
overrule an act of Congress, it may be urged as a powerful deterrent 
to congressional legisl: ation after the agr eement has been adopted on 
the grounds that it would represent a violation of an international 
obligation, could it not? 

Mr. Pearson. Yes; I think that is true. You mean that the coun- 
try, let us say, is in a sense morally bound or in some nonlegal way by 
the action of its President ? 

Mr. Smirney. It is a deterrent to congressional legislation in the 
same field; at least it has been so urged. 

Mr. Pearson. Yes, I think in a sense. Is there anything wrong 
about that ? 

Mr. Smrrury. Nothing wrong, sir. I was just qualifying what you 
had previously stated, that it could not override an act of C ongress. 

Mr. Pearson. I was talking about law and morals. 

Mr. Surruey. I understand, but I wanted to ask that question at 
that point. 

Mr. Pearson. But if that is bad or to the extent that it is bad, there 
is no answer to it except to have treaties negotiated by Congress be- 
cause you cannot go anywhere. 
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Mr. Smirney. U did not think we were talking treaties; I thought 

e were discussing executive agreements. 

Mr. Pearson. If you do not let your executive department have any 

ower to do anything, the only solution would be to have them made 

y Congress. 

Mr. Smiruey. I was just trying to bring out the effect of executive 

greements rather than to argue that point in the record. 

Mr. Pearson. I was speaking cf the moral thing. If you wanted to 

move that blemish, the only “thing would be to preclude the Presi- 

ent. I think we understand that. 

So the previous Senate Joint Resolution 130 tried to draw the line 

y saying that executive agreements shall not be made in lieu of 

reaties, and then, as Senator Bricker said in his testimony, and I am 
paraphrasing his words, in fact the more he thought about it, he was 
ot sure that that was the way to go about it because there would 

ill remain the problem of what is properly an executive agreement 

nd what is properly a treaty. 

As 1 understand, at least the effect, and I suppose the intention of 

e present form, the Gordian knot is cut by saying that all agreements 

ist be made pursuant to previous congressional sanction so that 

istead of trying to say some fall in the executive sphere and some fall 

the treaty sphere requiring Senate action, the present proposal 

ubjects all agreements, whether executive or other, to a requirement 
of prior congressional action. 

The Cuarrman. You think Congress would have agreed to the 
Yalta agreement if it had known what is in it? 

Mr. Pearson. I do not know, sir, but suppose we think of this ques- 
tion: Before President Roosevelt went over there, of course there 
would have been a cloud of secrecy, and could we dare publicize that 
he was going? But if he could go to Congress and say, “I am going 
over there to talk and we want to get Russia into the war, and so 
forth.” If there had been a section 4 in the Constitution, would Con- 
gress have refused him authority to go and conduct the conference ? 
| do not know. It is a very difficult problem of how are you going to 
get this international business done. 

Senator Dirksen. I have an opinion on that, of course, for what it 
s worth. 

Mr. Pearson. Is that the same as this? 

Senator Dirksen. On this very point. 

Mr. Pearson. May I ask what it is? 

Senator Dirksen. If that procedure that you mentioned had taken 
place, there nev@® would have been a commitment at Yalta to give the 
Chinese Eastern and the Manchurian Railroad authority to the Soviet 
Union; we would not have bartered away the northern half of Sak- 
halin Island. There are a lot of things we would not have done, and it 
is doubtful if the boys would be in Korea tod: ay. 

The Cuarrman. That is true of Potsdam, too; is it not? 

Mr. Pearson. What form could the authorization have taken, 
mean, the advance authorization by Congress? 

Senator Dirksen. I am referring now only to what you say about 
the discussion. Suppose the President had come before the Foreign 
Relations Committee of the Senate and said, “I shall go to Yalta”? 

Mr. Pearson. Yes. 
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Senator Dirksen. “I need a lot of latitude, and here are the things 
we are going to discuss: Do we give the Kuerile Islands to the Rus- 
sians? Do we give them Sakhalin? Do we give Japan all the rights 
she had in Manchuria? Do we give those to the Soviet Union?” 
What do you think the Congress would have said? They would have 
measured it in terms of the rights of the people.at home, and they 
would have said, “No, sir.” 

You see, a better case in point, however, to illustrate this provision 
here is the St. Lawrence seaway, in my judgment. Three times the 
Senate said “No.” Then what? Then came an executive agreement 
in order to get the work in progress. When you get $15 or $20 million 
invested, how easy it is to argue, “Look, you don’t want to throw this 
money away, do you?” So you go ahead with it. That is the prac- 
tical side of this thing. 

Mr. Pearson. Yet you do not want to tie him up completely. 

Senator Dirksen. No, but we want to know what he is doing. 

Mr. Pearson. In connection with the Yalta matter, I was supposing 
that at the time the President was asking for authority that he did not 
know what the Russians wanted, so that he would not be able to say, 
“May I give A, B, C, and D?” In other words, “I want to go and 
talk, and is it all right for me to go and talk?” 

Senator Dirksen. Well, if we must spin that out to its irreducible 
minimum, Mr. Byrnes said in his book that there had been no prepara- 
tion for Yalta. There has to be a safeguard somewhere. 

Mr. Pearson. The problem is, I take it, that you have to take some 
chance. It is almost impossible to hit the nail on the head. So then it 
is a question of are the people, speaking in terms of the powers the 
people grant, are the people going to give the President too much 
power or too little power ¢ 

Senator Dirksen. Let us spell it out. Suppose the chance that yor 
speak of involves 100 American lives? Do you still want that naked 
chance there, or would you want it hedged with something in the 
way of a protective device? 

Mr. Pearson. You have to think in terms of 100 American lives, 
or maybe an estimate of 10 times that that may have been lost in the 
invasion of Japan if, as many people thought, the war was going to 
go on longer. 

Senator Dirksen. That decision does not involve that. That was 
just a case of determining whether or not to use a weapon that was 
available. 

Mr. Pearson. He was making a trade to get Russia in, and, as it 
turned out, he paid too high a price. I am not talging of the rights 
of the thing; I am talking of the cold-blooded bargain. As it turned 
out, he did not need to give up what he did. I do not think we can 
think of just the Korean lives that have been lost; we have to think 
of the lives of the soldiers in Japan that might have been lost. 

You come back to the problem of are you going to circumscribe the 
Executive so that you not only circumscribe the Executive but the 
Nation as a whole in efficient and active dealing with foreign nations. 

Senator Dirksen. I think you must circumscribe the Executive, and 
I say it for what I deem to be an historical reason. You cannot look 
at a country in the world today where the legislative power has not 
been in retreat. You name me one in Europe where that, is not true. 
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What we are dealing with here very fundamentally is to pull back 

me of that legislative power so that we no longer have manmade gov- 
ernment, but we have government under law. That is what they 
vrote on the top of this building, did they not? This is just an effort, 
[ think, to carry out that philosophy. 

So, when you talk about circumscribing the Executive, yes, sir; it 
as to be done if you are going to keep a free country. 

“Mr. Pearson. W ell, opinions might differ on that. My feeling 
bout section 4 is that it is not merely restoring a balance which has 
een put out of balance but that this is a definite shift and that this 
vould give more power to Congress than it now has because I take it 
t is pretty clear that under the Constitution as it stands, take, for 
nstance, the Commander in Chief power, the power that the Execu- 
tive has and was intended to have, the true powers of Commander in 
Chief, including the necessary powers of working with allies in a 
war and making deals with allies, as you have to, not necessar ily for 
ending wars or treaties, but just in the prosecution of war. W ho is 
voing to fight on what front, who is going to command who, and so 
forth. 

As I read section 4, that power which, under the Constitution, the 
President has causastiae would be subjected to prior legislation by 
Congress so that I would say that this was—well, I will not say retro- 
orading, but this is not merely a restoration of power, but it is defi- 
nitely shifting power from the executive to the legislative. 

Senator Dirksen. If we are going to consummate a principle to 
which this joint resolution directs itself, you have to close the back 
door, too, at the same time. Suppose you could circumvent a treaty 
with an executive agreement, then what have you actually accom- 
plished ? 

Mr. Pearson. That is very true, but I do not think you go so far, 
do you, as to say that the President shall have no powers to make 
agreements ? 

Senator Dirxsen. No, no. 

Mr. Pearson. Then it becomes a problem if we are in agreement 
that he should have some power to make agreements on his own hook 
without legislative sanction, and then it becomes a problem of just 
drawing a line, what should go to the Senate and what should not. 
That is a very hard thing to do. 

Senator Dirksen. You may have a situation where the President 
contrives to reach some solution through an executive agreement, and 
the Congress may say O. K. and not even bother itself further. But 
there is a safeguard because it was only in the manner and to the ex- 
tent to be prescribed by law. The law is in the legislative branch; 
that is the exclusive lawmaking body under this Constitution, and if 
they want to exercise their will and their voice, the power has to be 
somewhere, and here it is right here. 

Mr. Pearson. I did not mean to say that section 4 operates to re- 
strict the powers of the Nation. 

Senator Dirksen. That is right. 

Mr. Pearson. That is the problem you have in probably some of 
these other sections, but the Nation has the power. The question is 
who exercises it. If we are in agreement that it is a good idea to run 
a railroad and to let the President make some agreements ‘without 
congressional action, then it seems clear to me that this is a definite 
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change in a balance, because now he can make agreements, even thie 

lowest form of agreements, only with congressional action. 

Senator Dirksen. Are we, too much, losing the distinction betwee: 
the international applitation and the applic ation at home. What 
Senator Bricker has in mind constantly, I think, is so that rights 
will not be forfeited at home, whether it be done by treaty or ex 
ecutive agreement, and that distinction as between the domestic and 
the foreign interest has to be kept in mind constantly. 

Mr. Pearson. That perhaps goes more to the second sentence of 
section 4 and says that anyhow all agreements are subject to the 
same extent as treaties. I would say this, that if a decision 
is reached by you gentlemen and the Congress and by the people 
to put certain limits on treaties, how it is going to be done I do 
not know. But suppose that is so, Certainly the same restriction 
should be put on executive agreements. 

You would not want to be restricted in making treaties and have 
less restriction on the executive agrements. One seeks to deal with 
executive agreements, and another seeks to deal with treaties. So 
far as scope is concerned, the President should not be able to do 
more than the Senate. 

Aside from that, which perhaps is the incorporation by refer- 
ence, the limitation of sections 1 and 2 on executive agreements, the 
other parts of section 4, I do not think really were intended; maybe 
we can inquire. They were not intended as such to protect the 
freedoms; those were dealt with elsewhere, were they not, in sec- 
tion 2 rather than the first sentence of section 42 This is more a 
shifting of the machinery for making agreements with other na- 
tions or officials. 

The CuarrMan. No; it is not. 

Mr. Pearson. Speaking just of section 4. 

The CuatrMan. I am talking about section 4, 

Mr. Pearson. Yes. 

The Cuatrman. Do you not know that the Presidents have made 
executive agreements, and we could not find out about them until 
months and months afterward? Congress was not notified about 
them. This section 4 will tend to remedy that. 

Mr. Pearson. Presumably the enabling legislation would require 
publicity. 

The CHamman. Surely. 

Senator Dirxsen. I think you will concede that if we are going 
to put a limitation on treaty power, you will have to put it on every 
other power that can be used in lieu of treaty power. 

Mr. Pearson. Sure, there is no problem about that. Still, my 
great problem is, first, should there be any limitations outside of 
the ones made merely declaratory, as Mr. Backus says. If you can 
phrase the thing, the law says what it is; nobody can change the 
law. 

Mr. Suirney. Mr. Backus testified at page 820 of the printed 
hearings on Senate Joint Resolution 130 that in a survey, and I 
do not know whether the two of you prepared it or he prepared 
it, 85 percent of the agreements entered into during the period were 
directly authorized by statute. So actually we are discussing 15 
percent. 
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Mr. Pearson. It is the small area, but it is the impossible area 
There is a more authoritative statement on percentage than any- 
thing we could do by spot checking, and it is cited in our statement 
ere, one by the State Devartiaant There they say, and the study 
coes back to 1928, that two-thirds of them were followed by stat- 
tory implementation. ' 

Senator Dirksen. The only trouble is the mischief always comes 

hat smaller orbit. 

Mr. Pearson. That is right; that is the interesting area. 

Mr. Smirney. As far as the 85 percent are concerned, the system 

it would be set up by the first sentence of section 4 has been estab 

shed and is now in use, is that not true? 

Mr. Pearson. That is right. You are saying that to the extent 
that you continue to do what you are doing I should not object, and 
that is true. If you could say that, I would not object, but 1 do not 

» how you can draw a line between the 85 and the 15. If nothing 
lse, it is a baffling intellectual problem, and my own judgment is 
hat it is probably insuperable. You cannot write any bunch of words 

at is going to say how do we want this thing run for the next 

) years. What should go to the Senate and what is the sphere of 

lay-to- day operations that the President should decide by himself. 

Senator Bricker. But we can take that power out of the hands of 
the President to use that indiscriminately regardless of what Congress 
may want. The policymaking power of the Government Congress 
ought to be able to lay down the rules under which the President acts 
in negotiating executive agreements. The Congress can be trusted 

: well as the President, and I think in recent years better trusted to 
protect the interests of the American people. 

Mr. Pearson. In present company I am not trying to draw persona! 
reference. As I was saying before you came in, as I understand it 
the present section 4 solves the dr: awing of the line problem by saying 
he cannot have any power except what Congress gives him. That is 
a solution, and speaking in just the way a lawyer talks to a client 
when he draws a contract, certs uinly a more clear-cut legal job; at 
least you know where you are at. 

I think you felt in lieu of treaties it still left the problem there. 
My own feeling is that that is going too far, and I do not. wish to 
dwell on the Commander in Chief problems, but it seems to me that 
granted that maybe policy decisions should be made by the legislative 
or at least with the subjects in lieu of veto, but the trouble is that 
we are getting into the field of action where you are telling a general 
running an army that he canont agree with a general running a army 
from another country anything unless he has a statute in advance. 

The Cuarrman. Do you think that the American people, after 
Abraham Lincoln freed the slaves, would have ratified the Potsdam 
agreement selling 5 or 6 million people into slavery, white people? 

“Mr. PEARSON, ‘Certainly if you put that particular question on a 
referendum you know how they will act. 

Senator Dmxsen. I want to comment about what you say now. It 
goes right back to what Senator Bricker said. I want to make this 
distinction with reference to the powers of the Commander in Chief. 
Congress gives to the President the sword that makes him the Com- 
mander in Chief, but the authority to use the sword is quite another 
thing. 
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Mr. Prarson. That is, the declaration of war? 
Senator Dirksen. That is the very issue in Korea, not that the 
President is running that show as Commander in Chief, but the an- 
thority to do so. So seldom is the distinction made. Certainly the 
State Department does not make it, and when they sent up that 
memorandum in connection with the troops to Europe issue, I think 
anybody who has regard for the Constitution, Senator Bricker, was 
simply astonished to hear them say, “Constitutional changes are 
dictated by circumstances and times.” 

For instance, the memo from the State Department said there was no 
declaration of war because wars are no longer declared in advance, 
period. As much as to say that that which is solemnly recited in the 
Constitution is out. Where do you place a limit? 

Mr. Pearson. May I say, sir, I guess it is obvious I do not agree 
with everything the State Department has said. I think Senator 
Langer, sir, before lunch also mentioned sending troops into Korea, 
[ think it is fair to point out that that is really not directly raised by 
this resolution. 

Senator Dirksen. That is right. 

Mr. Pearson. Let us say it is another thing that feeds the flame of 
uncertainty to say, “If he can do that there, maybe I can do that here, 
and I will stop him anyhow.” Obviously I am not a historian, but 
there must have been plenty of times in our history when the President 
dispatched troops and there has been no formal war, and it has been the 
sensible thing to do, and we want to have the kind of government where 
when necessary you can do that thing. How you can say in advance 
what places you are going to send troops.to on the President’s initiative 
I do not know. 

I think the best thing you can do is to have this machinery of divided 
powers. We have been talking largely in terms of executive versus 
legislative, but there are the nine young men, too, and they serve a 
function. I think it is a good arrangement. It was novel how those 
fellows dreamed it up between them in 1777. I was just suggesting to 
you gentlemen at least proceed with caution be oe you make wat is 
to my mind a definite shift in power in, let’s say, the Comman {er in 
Chief field at least. 

The diplomatic power is a more amorphous thing, because 11 part 
he receives on his own hook, but he dispatches with the consent of the 
Senate. Uncertainty does not shock me. I think, thinking in long- 
range terms, it is not horrible to have areas where you do not oxactly 
know what the executive can do and what the legislative can do. }3ea*- 
ing on that, as we say in our statement here, “of course, there is tlie 
definite legal restraint that if the President makes an executive agre d- 
ment and Congress does not like it, Congress can repudiate it. 
is no doubt about that. 

Asa matter of fact, Congress can repudiate a treaty. 

I fully appreciate the difficulties that you mentioned earlier of the 
fait accompli; that is, the people’s emissary goes out and does some- 
thing, and then are you going to kick him in the pants when he gets 
home. You do not like to do that, and after all, if he is any kind of 
emissary, he has brought home some bacon, although there may be 
something else he has brought home that you do not like, so you are 
sort of stuck with taking it or leaving it. ‘That is just a legal protec- 
tion after the event, to be sure, but I think there are other protections, 


There 
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| will not say the duties of the Constitution, but it is to provide checks 
and balances. It is not as though the man in the White House was 
free to run hog wild on anything he wanted to in the way of agree- 
ents. He is going to be coming to you gentlemen for money; m: inybe 
plementing ‘legisl: ation on this matter, on other matters; he is going 
t be coming to you from time to time on appointments. 

The leverage is there. The Senate and the House are not at his 
mercy. I think all those things have to be taken into account in con- 

dering: Is there really too much power in the President in the field 
of executive agreements as the situation now stands? 

Senator Dirksen. Of course, speaking of the possibility of erratic 

tion, I need only remind you that the man who deserves the presump- 
tion that he is a good lawyer because once he was Attorney General 
and is on the Supreme Court of the United States, advanced a strange 
doctrine of inherent powers, and in pursuance of that the President 
seized a whole industr Vv in this countr y. 

You cannot tell what will happen when you are dealing with 
human mentality. 

Mr. Pearson. That is right. 

Senator Dirksen. Jefferson would not have subscribed to that 
view; he would have said, “Nail it down; I know the human mischief 
that human personality makes in the world. You have to write it 
down. 

Mr. Pearson. It isa problem, and yet you can write it down too far. 
Stagnation is an evil, too. 

Senator Dirksen. We hope that there is both enough wisdom and 
enough facility with the English language to be able to get it down 
on a plece of paper where you say what it m sans, and it means what 
it says. I think we can do it. 

Mr. Pearson. Sir, I have a few other things I would like to say 
about section 4, and then I think I am about through. 

The CuarrMan. Surely. 

Mr. Pearson. We have in here some examples as to instances of 
executive agreements, arrangements when there was trouble on the 
border of Mexico, and the President quickly arranged that our Army 
could chase Indians over there, and they could chase Indians over 
here. Then there was the instance of a flood of potatoes coming over 
from Canada and knocking the socks out of our price supports, and 
he at once arranged to stop the Canadian potatoes from being imported 
here. 

do not wish to labor too much the importance of speed. There 
would be some cases where it would be pretty bad, particularly with 
war, but if Congress does not happen to be in session, well, is any given 
thing imports int enough to reconvene it to get the congressional sane- 
tion? To my mind, it is clear that if you are to have an Executive 
worthy of his name, you have to give him some kind of power, and 
the problem i is how much. 

Just one other point. TI really do not know whether this was in- 
tended or not, but I would like to bring this to your attention; it is 
spelled out in the statement here. The effect of the second sentence of 
section 4 as it incorporates section 83—I am now speaking about the 
second sentence that says all the restrictions of the articles that, apply 
to the Executive. I am now talking about that section. 
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Of course, those are the limitations on the Nation’s power and 
should apply equally to the legislature, whatever they may be. But 
when you also incorporate section 3, I think you get a peculiar result 
here. The language is such that it seems to say that if you want to 
have an executive agreement that affects or may affect internal law, 
then you have to have this sequence. You have to have a statute passed 
by both Houses and signed by the President which authorizes the 
President to make the executive agreement. That is the first sentence. 

Then he goes ahead and makes the executive agreement, and then 
before it can become effective as internal law, he has to go back to 
Congress and get it enacted by a majority of the Congress, the execu- 
tive agreement that he has made. Maybe it was thought that the 
third step—that is, the section 3 step—could be done at the same time 
as the President is authorized to make the agreement under section 4. 
[donot know. If that is true, it is not too bad if you buy this philoso- 
phy at all. If it was not meant that way, if it was really meant that 
you had to do this thing all over again, first the Congress, then the 
President, and then the Congress again, I would think that that was 
the most unfortunate redundancy, and I do not see any useful purpose. 

Senator Dirksen. That goes back to what you call the second look 
or the stuttering process. 

Mr. Pearson. It is even worse here, because it is in exactly the 
same forum, same body. He may make an executive agreement in the 
field of so-and-so, and he does so, and then it happens it is involved in 
the field of law, and he has to go to Congress to get the whole thing. 

Senator Dirksen. That is the first time you really become familiar 
with it, when you get the second look. 

The CuHarrmMan. Do they not do that in every civilized country ex- 
cept the United States? 

Mr. Pearson. In the case of executive agreements ? 

The Cuatrman. Yes. 

Mr. Pearson. I do not know, sir. I am speaking of executive agree- 
ments, not treaties. 

Mr. Smiruey. Could it not be contemplated by that section that the 
original authorization would be a general one? 

Senator Smiru. That is what I had in mind. 

Mr. Smirney. Say in the field of the President’s powers as Com- 
mander in Chief, and then they would want to take a aoa look so far 
as it pertains to internal law? 

Mr. Pearson. It seems to me it would be a lot of action. 

Senator Smirn. Would it not be true that the second look would 
really be for the purpose of examining the details as a result of the 
agreement made? 

Mr. Pearson. That is assuming that the first power was very broad. 

Senator Smiru. Yes. 

Senator Dirksen. Senator Smith, there would be no better illus- 
tration than something relating to the St. Lawrence seaway. You 
can imagine an executive agreement that would commit, let us say 
authority, plus $100 million. 

Senator Smrru. Right. 

Senator Dirksen. Fou would spell out nothing as to power facili- 
ties or ports, but it would be the second look when you discovered 
how these were apportioned in committee. 

Senator Smrru. Right. 
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Senator Dirksen. That is when the trouble arises. 

Senator Smirn. That is the purpose of the second look. 

Mr. Pearson. In other words, that is deliberative ? 

Senator Smirn. Yes, I think so, to see what details are included. 

Mr. Pearson. Frankly, I should think it would be a mess, but I am 
not familiar with government; I am just a Wall Street iawyer, and 
| do not know how these things work. I should think it would be 

haos, or at least could be. You gentlemen know about such things, 
ind you hear the testimony of people in government about such 
things. It sounds to me unfortunate. 

Senator Dirksen. Going to the field of treaties for a moment, but 
with this thought in mind, I think the Japanese treaty is an excellent 
illustration. If you were to ask me today to what extent we are going 
to pick up the check in Japan, whether it is going to be $100 million 
or $500 million or $1 bilhon, there is not a Member of the Senate 
who can tell you today. 

Mr. Pearson. That about concludes what I have to say, Mr. 
Chairman. 

The Cuatrman. Senator Smith, any questions? 

Senator Smiru. I have not heard enough of this really to advance 
questions that I might otherwise want to put. 

Mr. Smrruey. This may be taking a little unfair advantage of you 
since you may not have had an opportunity to examine the resolution, 
but the first section of Senate Joint Resolution 43 is the American 
Bar proposal ? 

Mr. Pearson. Yes. 

Mr. SMirney. You may have had a chance to examine that. They 
say in their third sentence of that section: 

Executive agreements shall be subject to regulation by the Congress and to limi- 
tations imposed on treaties by this article. 

Would it be your understanding that executive agreements would in- 
clude such instruments as protocols, conventions, modi vivendi, or do 
you think that those would have to be encompassed under another 
term such as “other agreements” ? 

Mr. Pearson. I would guess the latter. I am not familiar with all 
the literature on the subject, but we have a quotation here from some 
gentleman who knew about these things, and he seemed to assume 
that there was a fairly well recognized line of distinction. Well, not 
line, but there were at least two different kinds of animals, so that if 
you write executive agreement in, there is a perfectly good argument 
open that other agreements are not included within the phrase. 

By the same token, in Senate Joint Resolution 1 when it says execu- 
tive or other, it is perfectly plain that it means everything under the 
sun. My guess would be that the answer to your question would be that 
there would be some kind of lower level day-to-day protocol, what not, 
that would not be covered by that. But as to whether this is sufficient- 
ly well recognized so that you could be sure, I do not know. 

Henry S. Fraser, Treaties and Executive Agreements, Senate Docu- 
ment 244. Mr. Fraser says: 

Generically the term “executive agreement” would embrace every agreement 
and understanding, formal and informal, made by the executive branch and a 
foreign power and not submitted to the Senate for its advice and consent as a 
treaty. Strictly the term would thus include current diplomatic business and 


disposing of matters such as the treatment of vessels, a matter of ceremonial 
or some other routine subject. 
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Up to that point he says generically : 


Ordinarily. however, the term “executive agreement” is intended to denote 
a term more informal such as protocol, modi vivendi, a postal convention— 
and so forth. 

Mr. Fraser knows what he is talking about; Ido not. I would think 
there was at least a question on the problem that you raised, but prob- 
ably the answer would be that it would not include these lesser things. 
It is perfectly clear that this one does, and it was so intended. 

Senator Bricker. Just one question, Mr. Chairman ¢ 

The CuarrMan. Surely. 

Senator Bricker. In the Steel seizure case three Justices of the Su- 
preme Court said that the President has power above and beyond that 
which is given in the Constitution or that delegated by the Congress 
because we had entered into the U. N. with a treaty, because we had 
gone into the pact. If two more had agreed with him, we would then 
have wiped out entirely the constitutional protection of property ; 
would we not ¢ 

Mr. Pearson. May I say, sir, that I have heard that analysis of the 
dissent in the Steel case. ” After I read it, I did not find that there 
at all. The dissenting opinions mentioned the things you just men 
tioned—the United Nations Charter, and what was the other one? 

Senator Bricker. The pact. 

Mr. Pearson. The dissents begin by mentioning those. The cita- 
tions of those with brief explanations are followed by a sentence, 
“Before considering the action taken by the President, we must. con- 
sider the times in which it was taken.” Then they cite the United 
Nations Charter and the pact. Then they go on. Certainly it is 
clear that in the two or three paragraphs of named treaties, it nowhere 
says that there was any power derived from those treaties. 

Then there are 2 or 3 pages of subsequent dissent, and I felt abso- 
lutely clear that there was absolutely no suggestion of that, that they 
are testing anything by powers derived from those treaties—that is, 
any extra. powers. “The sole purpose of the dissent is to look at this 
statute and the other statute, and so forth, to find the action they did. 

Senator Bricker. They say definitely he had no power under the 
Constitution to do what he had done. 

Mr. Pearson. We are speaking about the dissents; are we not ? 

Senator Bricker. That is right. They definitely said that in the 
dissents there was no power under the Constitution or under the law 
to do what the President did, but in the light, as you say, of present 
conditions and considering these treaties that the President has the 
power. You cannot come to any other conclusion. 

Mr. Pearson, I do not read it that way. I read the citation of the 
treaties to show what is going on in the world. My feeling was that 
they found sufficient congressional sanction for what they did. 

Senator Bricker. There is no congressional sanction. 

Mr. Pearson. That was not my reading. My understanding was 
that they thought from the accumulation of the congressional action 
that Congress said it wanted wage controls preserved and Congress 
said it wanted production and supplies for the Armed Forces, and 
Congress had done this and that, and the President was carrying out 
the will of the C ongress. 

The CuarMan, Senator Dirksen? 
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Senator Dirksen. No questions. 

The CuarrmMan. Thank you very much. 

Mr. Pearson. Thank you, gentlemen. 

(The following material was submitted by Mr. Pearson to be 
incorporated in the record :) 


[ur ASSOCIATION OF THE Bar OF THE Crry OF NEw YORK—COMMITTEE ON FLDERAL 
LEGISLATION AND COMMITTEE ON INTERNATIONAL Law 


REPORT ON JOINT RESOLUTION PROPOSING AN AMENDMENT TO THE CONSTITUTION OF 
ruk Unrrep States RELATIVE TO THE MAKING OF TREATIES AND EXECUTIVE 
AGREEMENTS (S. J. Res. 130) 


ACTION TAKEN BY THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


At the annual meeting of the Association of the Bar of the City of New York 
on May 13, 1952, this report was presented and, on the recommendation of its 
committee on Federal legislation and committee on international law, the associa- 
tion adopted the following resolution : 

Resolved, That the Association of the Bar of the City of New York approves 
the report of its committee on Federal legislation and committee on international 
law dated April 28, 1952, and entitled “Report on Joint Resolution Proposing an 
Amendment to the Constitution of the United States Relative to the Making of 
Treaties and Executive Agreements,” and opposes said proposed constitutional 
amendment known as Senate Joint Resolution 130. 


THE JOINT RESOLUTION 


~ 


Senate Joint Resolution 130, introduced February 7, 1952, by Senator Bricker 
on behalf of himself and 58 other Senators, proposes a constitutional amend 
ment which would drastically alter the treaty-making procedures, in some fields 
prohibit treaties entirely, and place limitations upon the power of the President 
to enter into executive agreements with foreign countries.’ Broadly speaking, 
the proposed constitutional amendment raises major issues of constitutional 
policy which have been the subject of consideration and debate since the initial 
steps of the formation of the Union. 

This report concerns the four substantive sections of Senate Joint Resolution 
130, which read as follows: 

“SecTion 1. No treaty or executive agreement shall be made respecting the 
rights of citizens of the United States protected by this Constitution, or abridging 
or prohibiting the free exercise thereof. 

“Sec. 2. No treaty or executive agreement shall vest in any international 
organization or in any foreign power any of the legislative, executive, or judicial 
powers vested by this Constitution in the Congress, the President, and in the 
courts of the United States, respectively. 

“Sec. 3. No treaty or executive agreement shall alter or abridge the laws of 
the United States or the Constitution or laws of the several States unless, and 
then only to the extent that, Congress shall so provide by act or joint resolution. 

“Sec. 4. Executive agreements shall not be made in lieu of treaties. 

“Executive agreements shall, if not sooner terminated, expire automatically 
one year after the end of the term of office for which the President making the 
agreement shall have been elected, but the Congress may, at the request of any 
President, extend for the duration of the term of such President, the life of any 
such agreement made or extended during the next preceding presidential term. 

“The President shall publish all executive agreements except that those which 
in his judgment require secrecy shall be submitted to appropriate committees 
of the Congress in lieu of publication.” 

The resolution is unusual in that some of its sponsors disavow any firm opinion 
that all of the provisions should be included. They agree that the proposed 


1 Identical resolutions were introduced in the House as H. J. Res. 376, 379, and 390 by 
Messrs. Smith of Wisconsin, Hébert, and Auchinecloss. The resolutions were referred to 
the respective Committees on the Judiciary. Hearings have not yet been held. A copy of 
the full text of 8S. J. Res. 130, including the names of the sponsors, appears in the appendix 
lereto. 
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amendment raises problems worthy of serious consideration, and tender it as 
a basis for study.* The fears at which the proposals are directed appear to be: 
(1) that our freedoms will be abridged through use of the treaty power or 
executive power in dealings with foreign countries; (2) that some authority 
which our Government now has wil be harmfully delegated abroad by use of 
such powers; (3) that those powers will be used to change or abridge Federal 
and State laws without approval of both Houses of Congress; and (4) that the 
President by use of the executive power will make executive agreements with 
foreign countries which the Senate would not approve if submitted as treaties 

For the reasons set forth hereafter, it is our view that, under the existing Con- 
stitution, the prospect of such fears being materially realized is sufficiently 
remote to make it unwise to tinker with the existing safeguards lest the cure 
should prove worse than the disease. Furthermore, we believe that the language 
used in the resolution is so broad and indefinite that, if enacted, it would place 
unnecessary and ill-advised limitations on our Chief Executive in handling the 
delicate and urgent problems of diplomacy that occur with increasing fre- 
quency in a shrinking world. Our two committees oppose the proposed amend- 
ment Senate Joint Resolution 130. 

Before considering the sections of the resolution in detail, it is advisable to 
outline with broad strokes the origin and present scope of, and limitations on, 
the treaty-making power. 


THE TREATY-MAKING POWER 


A primary weakness of the Articles of Confederation was that, although 
Congress had the power to enter into treaties and alliances, it could not compel 
their observance by the States. The veto power which each State thus enjoyed 
operated as an effective deterrent to the establishment of satisfactory relations 
with foreign countries for the national good.’ As James Madison expressed it, 
“the necessity of some adequate mode of preventing the States in their individual 
characters, from defeating the constitutional authority of the States in their 
united character, * * * had been decided by a past experience.” * 

The Constitution, therefore, was so framed that the central government alone 
would have the power to deal with foreign countries on the treaty-making level. 
The several States were not to enter into any treaty, alliance or confederation, 
nor were they, without the consent of Congress, to enter into any agreement 
or compact with another State or with a foreign power. 

The first question then posed was: if the central government is to have the 
treaty-making power, who shall exercise it? It was recognized that it would 
be too unwieldy to delegate this power to Congress; and the choice narrowed 
to the President or the Senate. Reasons of secrecy and dispatch and the 
universal custom of nations in having the executive negotiate treaties favored 
placing the responsibility for this power in the executive—yet there were those 
who felt that this power should reside in the legislative branch of the Govern- 
ment. A reasonable solution was to empower the President to negotiate, and 
the Senate to ratify. Hence, the inclusion of the provision: 


298 Congressional Record 921, Senator Bricker, and 923, Senators Saltonstall and Taft 
(Feb. 7, 1952). 

* The Treaty of Peace with Great Britain (1783), ratified in 1784, provided among other 
things that creditors should meet with no lawful impediment to the recovery of the value of 
debts, and that there should be no future confiscations or prosecutions for the part taken 
by any person in the Revolutionary War. Notwithstanding these provisions, prosecution 
of persons who had not supported the Revolution was frequent and thousands of British 
sympathizers escaped persecution by emigrating to Canada. States passed laws obstructing 
the collection of British debts. On their side, the British in retaliation continued to occupy 
the fortresses along the western frontier of the Northwest Territory, notwithstanding the 
treaty provision for the withdrawal of armies from the United States. The American Min- 
ister to London had presented a memorial on these matters in 1785 and received a reply in 
1786 which was reported to the Continental Congress. The Congress on March 21, 1787 
(2 months before the Constitutional Convention convened), had unanimously adopted a 
resolution to the effect that all State acts interpreting a national treaty or restraining the 
execution thereof “ought to be forthwih repealed.” 

(See Journals of the Continental Congress, 1774-89, XXXII, pp. 124, 181-182. Treaty 
and Law onaeet the Constitution, by Denys P. Myers, Department of State Bulletin, Mar. 
10, 1952, p. 371.) 

‘ Farrand. The Records of the Federal Convention, 1911 ed., vol. 3, p. 523. 

‘United States Constitution, art. I, sec. 10—powers denied to the States. 

®James Wilson to Pennsylvania Convention December 4 and 11, 1787; Charles Pinckney 
to South Carolina Legislature January 16, 1788; Mr. Davie to North Carolina Convention 
July 28, 1788; Farrand, The Records of the Federal Convention, 1911 ed., vol. 3, pp. 162, 
166 (Wilson); pp. 251-252 (Pinckney); and pp. 347-349 (Davie). 
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‘He shall have power, by and with the advice and consent of the Senate, to 
ake treaties, provided two-thirds of the Senators present concur.” “ 

{nother problem arose: If a treaty should be inconsistent with an act of 
Congress, or a State constitution or law, which should have precedence? This 
as resolved by the inclusion of the so-called supremacy clause, article VI, 
paragraph 2, which reads: 

“This Constitution, and the laws of the United States which shall be made in 
uursuance thereof; and all treaties made, or which shall be made, under the 
1uthority of the United States, shall be the supreme law of the land; and the 
udges in every State shall be bound thereby, anything in the constitution or 
iws of any State to the contrary notwithstanding.” 

Under its terms, treaties, and acts of Congress were placed on a parity, with 
each of them having primacy over the constitutions of and laws of the several 
States. The intent of this arrangement has been reaffirmed by the courts. In- 
sofar as the internal law of the United States is concerned, a later act of Con- 
gress will override a treaty and a later treaty will supplant an act of Congress, 
to the extent that they are inconsistent.’ Of course, the other party to a treaty 
superseded by a later Federal !aw may claim that the treaty has been violated, 
but that is a matter between it and the United States as a nation. 

Some persons opposed the ratification of the Constitution because treaties 
would override State constitutions and laws, but the Constitution was ratified 
despite this opposition.” 

Following out the logic of the supremacy clause, it was held as early as 1796 
that treaties supersede inconsistent State law. In Ware v. Hylton (3 Dall. 199), 
it was held that certain provisions of the treaty ending the Revolutionary War 
were self-executing, and being inconsistent with.a Virginia State law, had super- 
seded it. This principle of treaty supremacy was reaffirmed in Asakura v. City 
of Seattle (265 U. 8. 382 (1924)), wherein a treaty with Japan was held to have 
overridden a city ordinance.” 

The inclusion of the so-called necessary and proper clause (Constitution, art. I, 
sec. 8)," was a recognition that the subject matters of tréaties might well trans- 
cend the specific powers delegated to Congress, and that it was in the national 
interest that Congress be able to enact legislation implementing a treaty which 
it would be unable to enact in the absence of a treaty. It followed as a corollary 
that the Supreme Court would hold, as it did in Missouri v. Holland (252 U. 8. 
116 (1920) ), that Congress in implementing treaties might enact legis!ation which 
was beyond its ordinary delegated powers. 

Standing at the apex of this pyramid of supremacy is the Constitution of the 
United States, which overrides treaties, acts of Congress and the constitutions 
and laws of the several States (see pp. 13-16 below). 

We shall now consider the provisions of the proposed resolution in detail. As 
its four substantive sections deal with four distinct subject matters, we shall 
use a section-by-section analysis. 


6a Art. II, sec. 2, par. 2, clause 1 

7 The Cherokee Tobacco (11 Wall. 616 (1870) )—-United States tax law applied to tobacco 
which earlier treaty with Cherokees had exempted from tax. Botiller v. Dominiquez (130 
U. S. 238 (1889) )—Mexican treaty required recognition of Mexican title to California 
land. Later congressional law barred such recognition after 2-year period. The claimant 
failed because of the statute, although the court said the treaty might still subsist in 
international law. 

Chae Chan Ping v. United States (130 U. S. 581 (1889))—later Federal Chinese Exclu- 
sion Act superseded earlier Chinese treaty ; Whitney v. Robertson (124 U. S. 190 (1888) )— 
most-favored-nation treaty construed not to conflict with later Federal law but, if it did, 
later Federal law prevailed. Both these cases stated that in the reverse situation of a 
treaty superseding an earlier Federal law, the treaty would control. ‘In either case tie last 
expression of the sovereign will must control” (130 U. S. 581 at 600). 

8 Luther Martin of Maryland—Farrand, The Records of the Federal Convention (1911 
ed., vol. 3, p. 287).; Patrick Henry of Virginia—Henry, Patrick Henry, Life, Correspond- 
ence, and Speeches (vol. 3, Pp: 557). 

*A treaty recognizing the right of British subjects to own American land was held to 
nullify a State confiscation decree. Fairfaw’s Devisee v. Hunter’s Lessee (7 Cranch 603 
(1813) ), as interpreted by the Court in Martin v. Hunter’s Lessee (1 Wheaton 304 (1816)). 
A State statute restricting inheritance to citizens was held superseded by a treaty recog- 
nizing Swiss aliens to have such a right. Hauenstein v. Lynham (100 U, S. 483 (1880)) ; 
see also Olark vy. Allen (331 U. 8. 503 (1947)). 

10 A moment’s reflection will show that the principle of Asakura v. Seattle (treaty over- 
riding municipal ordinance on pawnbrokers) is necessary to the treatymaking power. 
Unless we could override the police power of the States to protect foreign nationals, we 
could not expect foreign nations to curb their police power in favor of our citizens abroad. 

4 *To make all laws which shall be necessary and proper for carrying into execution the 
foregoing powers, and all other powers vested by this Constitution in the Government of 
the United States, or in any department or officer thereof.” 
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THE PROPOSED AMENDMENT-—SECTION 1 


“No treaty or executive agreement shall be made respecting the rights of citi 
zens of the United States protected by this Constitution, or abridging or prohibit 
ing the free exercise thereof.” 

As regards the provision of section 1 that no treaty or executive agreement shall 
be made “respecting” the rights of citizens of the United States protected by 
the Constitution,” Senator Bricker offers one principal reason in its support. 
Let us assume, he savs, that an international bill of rights could be drafted with 
the same meaning as our own Bill of Rights; nevertheless, the interpretation and 
enforcement of a universal bill of rights would have to be vested in some inter- 
national organization and not exclusively in the courts of the United States. The 
proposed prohibition against treaties “respecting” the protected rights “makes it 
clear that our cherished freedoms are not proper subjects for negotiation, defi 
nition, and enforcement pursuant to multilateral treaties.” 

Under one construction of the “respecting clause,” it would prohibit any treaty 
which dealt in any way with any of the protected rights, and under another 
coustruction would prohibit any treaty which dealt in any way with such rights 
within the United States.“ In either event, to embody in the Constitution so 
sweeping a limitation on the treaty power seems to us most unwise. 

Under either construction, the “respecting” clause would have prohibited the 
United States from signing the United Nations Charter, since that proclaims the 
purpose of the United Nations to encourage respect for human rights without 
distinction as to race or religion. Also, the “respecting” clause would have 
prohibited the treaty closing the Revolutionary War, since it protected the 
“person, liberty, or property” of former loyalists. 


“ 


2 As to what rights are intended to be covered by this phrase, the only specific examples 
given by Senator Bricker are those mentioned in the Ist amendment to the Constitution 
(freedom of speech, press, assembly, and religion). From his reference elsewhere to the 
Bill of Rights, however, as well as from the general tenor of his speech, it is evident that 
he was assuming that other rights would be included as well (98 Congressional Record 924, 
926 (February 7. 1952)). While the exact area may be debatable in some respects (e. g., 
the rights protected from State action by the due process clause of the 14th amendment), 
we shall for present purposes assume that it would include at least all personal rights 
specifically mentioned in the Constitution and its amendments, such as: Art. I, sec. 9, 
habeas corpus, bill of attainder. Art, III, sec. 2, local jury trial; sec. 3, requirements for 
eonviction of treason. Amendments: I, religion, speech, press, assembly, petition. III, 
quartering soldiers. IV, searches and seizures. VY. indictment for infamous crimes, double 
jeopardy, self-incrimination, deprivation of life, liberty, or property without due process 
of law, taking property without just compensation. VI, criminal prosecutions, local jury 
trial, information as to the accusation, confrontation with, and process for obtaining 
witnesses, assistance of counsel. VI, jury trial in suits at common law. VIII, excessive 
bail, fines, and punishments. XIII, slavery. XV, right to vote irrespective of race, color, 
ete. XIX, right to vote irrespective of sex. 

4 98 Congressional Record $24 (February 7, 1952). 

Whether an international body should have jurisdiction over human-rights questions is 
a point which can be determined when the particular treaty so providing is under con 
sideration, and should not be determined in advance by a constitutional amendment. 

Senator Bricker in his remarks before the Senate on February 7, 1952, criticized the 
draft covenant on human rights on the ground, among others, that it might endanger the 
prone! liberties of the people of the United States. Although, as indicated above, we 
yelieve any such attack should be directed at the covenant itself and should not be made 
the basis of seeking a constitutional amendment, the Senator's argument does not give 
recognition to the clause of the draft covenant which reads: 

“2. Nothing in this covenant may be interpreted as limiting or derogating from any of 
the rights and freedoms which may be guaranteed under the laws of any contracting 
state or any conventions to which it is a party” (art. 18, Commission on Human Rights, 
report of the 7th sess. (April 16-May 19, 1951), p. 22). 

For a general discussion of the effect that the Covenant on Human Rights would have 
on United States law, see Zechariah Chafee, Jr., Federal and State Powers Under the 
’. N. Covenant on Human Rights (1951 Wis. L. Rey., pp. 389, 623). Compare William 
Fleming, The Danger in the Covenant on Human Rights (37 American Bar Association 
Journal 729, 816 (October and November 1951) ). 

a One construction of the “respecting” clause might be that it prohibits only treaties 
respecting the protected rights within the United States and does not prohibit treaties 
respecting these protected rights in foreign countries. In other words, the phrase “rights 
of citizens of the United States protected by this Constitution” might refer to rights which 
are in fact so protected, and not to rights of the nature of those so protected. Under the 
broader interpretation, on the other hand, the “respecting” clause would have prohibited 
the United States from contracting with ea foreign country that the foreign country would 
take all measures necessary to secure to persons under its jurisdiction without distinction 
as to race, sex, language, or religion the enjoyment of human rights and of the funda- 
mental freedoms, including freedom of expression, of press and publication, of religious 
worship. of political opinion, and of public meeting. Such clauses are contained in the 
United States peace treaties with Italy (art. 15), Bulgaria (art. 2), Hungary (art. 2), and 
Rumania (art. 3). (Department of State publication 2748, European series 21.) The 
broader interpretation would have prohibited us from contracting as to the protected rights 
even for nondiscriminatory treatment of our own citizens while within the foreign country, 
e. g., as in the conventional treaties of friendship, commerce, and navigation. 
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As to the second part of section 1, Senator Bricker’s remarks stress the prohi- 
bition of any treaty “abridging or prohibiting” the free exercise of the rights of 
citizens protected by the Constitution. “The overriding important aspect of the 
proposal is assurance that the rights of American citizens shall be protected 
against the treaty-power * * *,”™ 

Starting from the common ground that no sensible person wants to permit the 
free exercise of these rights to be abridged or prohibited, it appears to us that 
the only important questions in considering this part of the proposed section 1 

re first, whether a treaty or executive agreement can effect such abridgment or 
prohibition, and second, whether any danger that a treaty or executive agreement 
could have this effect warrants including an advance prohibition in the 
Constitution. 

Let us consider the three reasons which Senator Bricker gives in answer to 
the argument that section 1 is unnecessary.” 

The first reason given by Senator Bricker is that since the first sentence of the 
first amendment states that “Congress” “ shall make no law respecting an estab- 
ishment of religion, etc., therefore a treaty, made not by Congress but by the 
President and the Senate, may abridge at least the freedoms mentioned in that 
amendment.” We cannot agree with this “literal intepretation” which Senator 
Bricker suggests. We cannot believe that the Bill of Rights would be held to 
apply only to legislative action. If the President, for example, issued an Ex- 
ecutive order which concededly transgressed the Bill of Rights, we have no doubt 
that the order would be held unconstitutional even though it was solely within 
the Hxecutive sphere and without any participation by Congress. It strains 
credulity to imagine that the Supreme Court wonld allow an abridgment of the 


s 


Bill of Rights because it does not mention the President and the Senate.” 

The second reason given by Senator Bricker is that under the supremacy 
clause (art. VI, par. 2, discussed at pp. 5-6 above) treaties may achieve a 
result which could not be achieved by the Congress in the absence of a treaty. 
This, aS a general statement, is correct. However, to say that treaties are not 
limited in their subject matter to the legislative powers delegated to the Federal 
Government by the Constitution, is not to say that treaties are free from the 
express prohibitions of the Constitution. 


‘98 Congressional Record 926 (Feb. 7, 1952) : 

“The joint resolution just introduced is designed to plug a growing loophole in the Con- 
stitution. The constitutional defect has developed from a treaty power unlimited in scope 
and capable of automatically creating the supreme law of the land. * * * 

“The menacing loophole we see in the Constitution today was simply not visible in 1787. 
It was not revealed until the invention of novel theories of international law. 

“* * * The basic premise of the so-called new international law is that the relationship 
between citizens of the same government and between the individual and his government 
are appropriate subjects for negotiation, definition, and enforcement in multilateral 
treaties” (98 Congressional Record 921-923 (Feb. 7, 1952) ). 

On this point Senator Bricker appears to overlook the treaty (1783) ending the Revolu- 
tionary War, which promised Great Britain that no former Tory should suffer “any future 
loss or damage, either in his person, liberty, or property” (1 Treaties, etc. (Malloy, 1910), 
586, art. VI). 

98 Congressional Record 924 (Keb. 7, 1952). Senator Bricker nowhere goes so far 
as to state that in his opinion, under the present Constitution, a treaty which abridged 
citizens’ protected rights would be upheld He is careful to say only that “a literal inter- 
pretation” of the first amendment permits abridgment by treaty; that art. VI (the 
supremacy clause) indicates that treaties of this sort ‘might’ be held valid: and that he 
has no intention of permitting rights to hang on a “doubtful” question of constitutional 
law 

This difference is significant. When an amendment of the Constitution is proposed, it is 
proper to expect its proponents to come forward with compelling or at least reasonable 
grounds to believe that the proposed rewriting of the basie law is necessary. Those who 
beleye that we can make greater progress in the modern world by narrowing the gage of 
our tracks should be required to prove their case by at least a clear preponderance of 
evidence 

% This is the only provision of the first eight amendments (the Bill of Ricthts) which 
specifically names Congress as the object of the prohibitions, and thence the only provision 
of the Bill of Rights to which this argument could apply. The fifth amendment (which 
does not name Congress), prohibiting the deprivation of any person of life. liberty, or 
property without due process of law, safeguards against abrogation by any branch of the 
Federal Government the rights protected by the first amendment from infringement by 
“Congress.” See New York vy. Gitlow (268 U. S. 652 (1925)): Weat Virginia State Board 
of Pducation y. Barnette (819 U. S. 624 (1948)), holding that the due-process clause of the 
14th amendment protects against State abrogation the rights protected from Federal 
infringement by the 1st amendment. 

While the foregoing covers the point, the same result may be reached under the first 
amendment alone, which by its terms operates on the President, Senate, and House, and 
therefore would also operate on the President and Senate. 

1798 Congressional Record 924 (Feb. 7, 1952). 

18 See Zechariah Chafee, Jr., 1951 Wisconsin Law Review 389, 437-453. 
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There is nothing new in the holdings that the treaty power prevails over th« 
reserved powers of the States. That result was carefully designed by the framers 
of the Constitution and the first Supreme Court case so to hold was Ware \y 
Hylton” decided in 1796. The point was amplified in Missouri v. Holland 
(252 U. S. 416 (1920)). There a Federal statute protecting migratory birds 
which had been passed to implement a treaty made with Great Britain on behalf 
of Canada, was held constitutional by virtue of the treaty power, although a 
similar Federal statute passed before the treaty had been held unconstitutiona 
(by lower courts) as dealing with a subject-matter over which no power in the 
legislative field had been delegated to Congress by the Constitution. In other 
words, in exercising the legislative powers Congress is expressly confined to th« 
tenth amendment to the subject-matters enumerated in article I, whereas i: 
exercising the treaty powers the President and Senate are not limited to thes« 
subjects, as the grant of that power in article Il, section 2, mentions no subject 
matters. These provisions, plus the “necessary and proper” clause discussed at 
page 6 above, produce the conclusion reached in Missouri vy. Holland, but they do 
not support Senator Bricker’s statement that ‘‘a literal interpretation of article 
VI permits treaties to abridge rights and freedoms.” * 

Indeed, in writing the opinion in that case Mr. Justice Holmes was carefu 

to avoid any implication that there were no provisions of the Constitution which 
could affect treaties. A more extended excerpt than the phrase which Senator 
Bricker quotes (from the second sentence below) is as follows (252 U. 8S. 416 
453) : 
“* * * acts of Congress are the supreme law of the land only when made in 
pursuance of the Constitution, while treaties are declared to be so when made 
under the authority of the United States. It is open to question whether the 
authority of the United States meaus more than the formal acts prescribed t: 
make the convention. We do not mean to imply that there are no qualifications 
to the treatymaking power; but they must be ascertained in a different way 
It is obvious that there may be matters of the sharpest exigency for the nationa! 
well-being that an act of Congress could not deal with but that a treaty followed 
by such an act could, and it is not lightly to be assumed that, in matters requir- 
ing national action, ‘a power which must belong to and somewhere reside in 
every civilized government’ is not to be found. Andrews v. Andrews, (188 U. §. 
14,33). * * * The treaty in question does not contravene any prohibitory words 
to be found in the Constitution. The only question is whether it is forbidden 
by some invisible radiation from the general terms of the tenth amendment * * *” 
(emphasis supplied). 

The last reason given by Senator Bricker is that the remarks which the 
Supreme Court has made on the subject are pure dicta,” that scores of classical 
constitutional landmarks have been nullified in the past 15 years, and that no 
provision of any treaty has ever been held unconstitutional. 

It is a tribute to the good sense of our successive Presidents and Senators 
that to this day no case has arisen calling for a decision that a treaty was con- 
trary to the Constitution. We are indeed fortunate that our fundamental law 
has worked so well. However, we are not without guideposts in this field. 

In considering and holding valid certain treaties, the Supreme Court has had 
occasion to affirm the supremacy of the prohibitions of the Constitution.” In 
the case of Geofroy v. Riggs (133 U. 8S. 258 (1890)), the Court was considering 
the common law of the District of Columbia, to the effect that an alien was 
barred from inheriting land of an American citizen who had died intestate. 
The treaty of 1853 with France was invoked by the plaintiffs, French citizens, 
to support their right of inheritance. In holding in favor of the plaintiffs that 
the treaty permitted them to assert their right to inherit the land, the Court 
stated (p. 267) : 


” See p. 6 above. 

2 98 Congressional Record 924 (Feb. 

“98 Congressional Record 924 (Feb. 7, : 

2 Asakura vy, City of Seattle (265 U.S, 332, 341 (1924));: U. 8. v. Minnesota (270 U. 8.) 
181, 207-209 (1926): Willoughby. The Constitution of the United States, 2nd ed., 
vol. 1, pp. 561-563. (In In re Dillion (D. Ct. N. D. Calif.) 7 Fed. Cas. 710, No. 3194 
(1854), the sixth amendment protecting the right of an accused to have compulsory process 
for obtaining witnesses in his favor was held not intended to change the rule of interna 
tional law exempting a French consul from local process. The court said that a treaty 
violating the sixth amendment would have been void because those by whom it was made 
had no power to enter into such engagements. ) 

While sometimes cited in this connection, the case of U. 8S. v,. Curtiss-Wright Erport 
Corp. (299 U. S. 304 (1936)) was not concerned either with treaties or executive agreements. 
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The treaty power, as expressed in the Constitution, is in terms unlimited 
cept by those restraints which are found in that instrument against the action 
the Government or of its departments, and those arising from the nature of 
e Government itself and of that of the States. It would not be contended 
at it extends so far as to authorize what the Constitution forbids, or a change 
the character of the Government or in that of one of the States, or a cession 
any portion of the territory of the latter without its consent. * * * But with 
ese exceptions, it is not perceived that there is any limit to the questions which 
n be adjusted touching any matter which is properly the subject of negotiation 
ith a foreign country.” 

On analysis of the various reasons Senator Bricker gives for fearing that the 

eaty power may not be held subject to the prohibitions of the Constitution, 

s only ultimate ground is the fact that the supremacy clause of article VI 

fers to “treaties made, or which shall be made, under the authority of the 

nited States,” a formulation that it is averred includes a treaty signed and 
tified in accordance with constitutional procedures, regardless of its content. 
ere is no support in history, however, for the view that this significance 
taches to the language. The clause was cast in this form mainly to make 
nding the preconstitutional Treaty of Peace with England consummated under 

e Articles of Confederation.” As so phrased, it also recognizes the fact that 

the Constitution the treaty power is an independently granted authority, not 

mited to subjects otherwise within the delegation to the National Government. 
Neither of these purposes, however, would authorize a treaty that conflicts with 

specific prohibition of the Constitution, limiting all powers conferred on the 
('nited States. Where, for example, the Constitution provided in article V that 
‘no State without its consent shall be deprived of its equal suffrage in the 
Senate,” it is quite unthinkable that an exception was intended if a treaty were 
the means to the forbidden end. We find the same view necessary with respect 
to any other prohibitions, including the prohibitions added by the Bill of Rights 
fter the adoption of the Constitution.” 

For these reasons, we should think Senator Bricker’s fears unfounded even 
if the Supreme Court never had addressed itself to the issues involved. When, 
in addition, the Court has unequivocally stated that the power does not “au- 
thorize what the Constitution forbids,” we regard the case as clear. To call 
such statements dicta is, in our view, an undeserved depreciation. They are 
considered statements by the Supreme Court charting the limits of the principle 
of its decisions; and what is even more important, the statements plainly are 
correct.” 

And as a purely practical matter, we cannot regard it as a realistic danger that 
a Chief Executive, with the approval of two-thirds of the Senate, will attempt 
to limit rights of citizens proclaimed as fundamental by the basic law. 

In conclusion as to section 1 of the proposed amendment: We believe that this 
section is unnecessary because under present law treaties, and a fortiori execu- 
tive agreements, cannot abridge or prohibit the free exercise of the rights of 
citizens protected by the Constitution; and that the “respecting” clause, exclud 
ing as it may the entire subject matter of the protected rights from the scope of 
any kind of international agreement at all, is unworkable and improvident. 


PROPOSED AMENDMENT-—SECTION 2 


“No treaty or executive agreement shall vest in any international organization 
or in any foreign power any of the legislative, executive, or judicial powers 
vested by this Constitution in the Congress, the President, and in the courts 
of the United States, respectively.” 

We believe that the amendment of the Constitution by the proposed section 2 
would be most unwise. The general reasons we have given for considering 
unwise the prohibitions of section 1 are even more applicable to section 2. It 
is highly improvident to carve out of the treaty-making power—now, and in broad 
general terms—an area in which from time to time specific treaties involving 
specific delegations might well be to the best interests of the people and generally 


Denys P. Myers, Treaty and Law Under the Constitution, Department of State 
Bulletin, March 10, 1952, p. 371 at 374-376 

* From the fact that Federal law may override a treaty, and Federal laws are subject 
to the Constitution. it may he concluded that treaties, being on a parity with Federal law, 
are also not above the Constitution. 

Obviously a constitutional amendment which did no more than rephrase existing 
constitutional limitations on the treaty power would not be open to the objection that it 
changed the law. Such an amendment would need careful phrasing if it were to accomplish 
this neutral result and declaratory enactments often produce unintended results. 
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recognized as such. It is impossible now to predict what such treaties might be 
or to appraise their advantages and risks. The only thing clear is that the 
decision should be made at that time and not now. 

Assuming as we must that this proposed amendment is intended to have some 
substantial prohibitory effect,” we find ourselves at complete variance with Sena- 
tor Bricker’s statement that “no treaty ever made by the United States * * * 
would be invalid” thereunder.” It seems plain that all treaties looking toward 
solution of disputes by means of conciliation and arbitration would be pro- 
hibited, since a claims or investigative commission, or an arbitral tribunal, would 
be construed as an “international organization” in which there could not be 
vested the powers with respect to these subjects which would otherwise be exer- 
cised by the Executive through negotiation. Agreements for the settlement of 
disputes as to treaty interpretation would be prohibited as a delegation of Execu 
tive power, or perhaps of the legislative power of the Senate as the agency to 
ratify treaties.* Examples are: 

1. Claims conventions. 

2. Boundary commissions. 

>. Arbitration treaties. 

4. Conciliation treaties. 

5. The recent peace treaties with Italy, Bulgaria, Hungary, and Roumania 
which contain arbitration machinery for resolution of disputes thereunder. 

6. The recent treaty with Japan approved by the Senate March 20, 1952, 
which provides that disputes concerning the interpretation or execution 
of the treaty “shall, at the request of any party thereto, be referred for 
decision to the International Court of Justice.” 


7. All agreements for referring disputes to the International Court of 
Justice. 

8. Statute of the International Court of Justice (Department of State 
Publication 2353, Conference Series 74), in view of its power to interpret 
the United Nations Charter.” 

The necessity for freedom of delegation is most obvious in the field of war— 
“matters of the sharpest exigency”.” The multinational commands worked 
out during and after the last war—such as SHAEF, SHAPE, NATO, and the ad- 
ministration of Japan and West Germany—were international organizations ™ 
in which powers of our Executive were vested, and in some theaters the effect 
was to vest powers in a foreign nation. 


“The terms of this proposed amendment are obscure. Under one interpretation it 
would accomplish nothing: To grant to an international organization or foreign nation 
any legislative, executive, or judicial powers (even if comparable to those dealt with in 
the Constitution) could be held merely to create a new organization endowed with power 
and not to “vest” in such organization any of the “powers vested” by the Constitution in 
Congress, the President, and the courts. Under such an interpretation it is hard to see 
how the amendment would affect either any existing treaties or any which could have a 
purpose such as Senator Bricker describes. We shall therefore consider this amendment 
in the light of the spirit in which it was evidently proposed, as striking at any delegation 
of existing power to any international or foreign body. 

98 Congressional Record 924 (Feb. 7, 

This statement is followed by the explanat ion that the amendment “is aimed at those 
treaties now under consideration, the avowed purpose of which is to undermine the concept 
of national sovereignty,” but it is preceeded by “I freely concede, Mr. President, that sec. 2 
of the joint resolution may be too restrictive.” 

* Willouchby, The Constitution of the United States, 2d ed., vol. 1, par. 291. 

* Supporting instances are: 

1. Claims Convention with Mexico, 1868, 1 Treaties, etc. (Malloy, 1910), 1128. 

2. Commissions established throughout United States history for adjustment of boundary 
and other territorial disputes, e. g.. US-UK Convention respecting Alaska boundary dis- 
pute, 1903, 1 Treaties, ete. (Malloy, 1910), 787; United States-Canada Treaty, 1925, to 
define boundary between parties, 4 Treaties, etc. (Trenwith, 1938), 5988. 

3. Agreements to submit disputes to Permanent Court of Arbitration, 2 Treaties, etc., 
(Malloy, 1910), 1277, 1872 

4. Conciliation treaties concluded with Norway, 3 Treaties, ete. (Redmond, 1923), 2745, 
and convention with Latin American States, 1923, 4 Treaties, etc. (Trenwith, 1938), 4677, 
which provided for permanent international commissions to investigate and report on 
disputes 

5. Peace Treaties with Italy (art. 83, 87), Bulgaria (art. 31. 36), Hungary (art. 85, 40), 
and Rumania (art. 32. 38), Department of State P ublic: ation 2743, European Series 21. 

6. Treaty of Peace With Japan, 1952, art. 22 

7. Economic cooperation agreement ‘siened by the United States with Marshall plan 
countries which contain provisions relating to referring disputes to the International 
Court of Justice. WH. g., agreement with France of June 28, 1948, 62 Stat , art. X. 

8. Sec. 2 of the proposed amendment would prevent extension of the compulsory jurisdic- 
tion of the International Court of Justice further than now permitted by our instrument 
of adherence. Department of State, Documents and State Papers, June 1948, vol. 1, 
p. 207. This instrument of adherence has a domestic jurisdiction exception (the Connally 
reservation ) The Association of the Bar of the City of New York at its meeting held on 
January 20, 1948, adopted a resolution favoring elimination of this exception. 

© Mr. Justice Holmes in Missouri vy. Holland, quoted at p. 13 above. 

%! Koki Hirota vy. MacArthur (338 U. 8S. 197 (1949) ). 
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In the field of preventing war, and even in peace—whether we like it or not 
the need of any nation for freedom to contract with others is becoming in- 
creasingly important. As the world shrinks, nations and peoples cross paths 
vith each other more often. And to get what we think we need, we must give 
up what others think they need—we must be in a position to make promises and 

» perform them. Again in a crisscrossed world, administration cannot always 
be joint and often must be delegated. The proposed section 2 prohibits con- 
tracts of delegation, and thereby in our opinions stamps itself as bad policy for 
all of us. 

If section 2 were adopted, the only way in which a need for any such treaty 
or executive agreement could be met would be a further constitutional amend- 
ment. Senator Bricker states (and we think quite properly) that an amend- 
ment would be required before the United States could join a world govern- 
ment or the Atlantic Union or other regional government.” But section 2 would 
force the necessity of a constitutional amendment in order for us to make even 
many normal types of treaties. Such a method of doing business seems to us 
as impractical as it is unwarranted. 

Nor is the idea free from immediate practical conflict with our foreign policy. 
We have written into the Mutual Security Act of 1951 our policy to encourage 
West European unification.” This requires in these countries processes which 

enator Bricker would oppose in this country.” When the matter arose in the 
Dutch Parliament, the Communists opposed European unification and they got 
some ammunition from Senator Bricker’s move in the opposite direction in his 
proposed constitutional amendment.” 

In the field of foreign relations the problems of delegated action which present 
conditions are forcing on all nations are puzzling and novel. We would be only 
prudent to feel our way with caution. But section 2 would not even let us try 
unless we sought a constitutional amendment each time. 

To tie our own hands with section 2 would be to turn our backs on the expe 
rience which the Constitution itself has taught us. This document is still guiding 
us—165 years after it was written—because it spoke in terms which intentionally 
permitted experimentation and growth. Its words of absolute prohibition are 
few and mostly specific. Whatever may have been the problems of liquor which 
the 18th amendment sought to solve, the people decided that a constitutional pro 
hibition was not the way to do it, and 15 years later adopted repeal in the 21st 
amendment. 

Should the people be asked to write out of the Constitution any power in any- 
one to make any delegatory treaty or executive agreement no matter how advan 
tageous it may be? We believe not. The Constitution already gives us protec 
tion by checks and balances. As to executive agreements, the discussion of 
section 4 on page 38 below is applicable here. If a bad treaty is proposed to us, 
the President can refuse to sign. If he does sign, its ratification can be killed 
by the votes of one-third of the Senators present plus one. Or if a treaty is 
considered desirable in certain respects but not in others, it can be ratified by 
the Senate with safeguarding reservations. The Senate has shown no diflfidence 
in rejecting treaties or in adopting them with reservations,” to such an extent 
that it has been accused of being the graveyard of treaties, 

In conclusion as to the proposed section 2: It would have prevented our mak- 
ing various treaties and international arrangements which in the past we have 
considered it advantageous to make. It would in the future prevent our joining 
international courts for the settlement of disputes by peaceful methods, and our 
delegating power to international commands for the most effective conduct of 
wars. We believe that section 2 is unnecessary, and against the best interests 
of all of us. 


#2 98 Congressional Record 924 (February 7, 1952). 

% Mutual Security Act of 1951, 65 Stat. 873, sec. 101 (a) (1). 

% 98 Congressional Reeord $24 (February 7, 1952). 

% The New York Times, March 20, 1952, p. 9. The Lower House of the Dutch Parlia 
ment approved a constitutional amendment that a treaty in conflict with basic Dutch law 
shall take precedence when it serves to promote “the development of the international 
legal order.” 

% Some important examples are the Hague [international arbitration] Conventions I and 
II of 1907, ratification of which was consented to by the Senate subject to reservations 
reasserting the Monroe Doctrine and providing against compulsory jurisdiction, 36 Stat 
2199, 2240, 2 Treaties, etc. (Malloy, 1910), 2220, 2247-2248; the statute of the Permanent 
Court of International Justice of 1920, the protocol of signature of which was first con- 
sented to with reservations but finally rejected by the Senate after renegotiation,-5 Hack 
worth, Digest of International Law, 141-142; and the restrictive reservations which 
prevented our entry into the League of Nations. 
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PROPOSED AMENDMENT—SECTION 8 


“No treaty or executive agreement shall alter or abridge the laws of the United 
States or the Constitution or laws of the several States unless, and then only 
to the extent that Congress shall so provide by act or joint resolution.” 

So far as treaties are concerned, this requirement would be superimposed upon 
the existing constitutional provision that a treaty must be ratified by two-thirds 
of the Senate in order to take effect (art. II, sec. 2). Thus, insofar as a treaty 
conflicted with existing law, whether State or Federal, it would be without 
internal force or effect until the treaty had been ratified by two-thirds of the 
Senate and implemented by a congressional enactment by a majority of each 
House. 

So far as executive agreements are concerned, the effect of section 3 would 
be to impose a prohibition of the same nature as that imposed in the case of 
treaties, except that there is no requirement in the Constitution necessitating 
Senate ratification of executive agreements. 

Section 3, in dealing with treaties, is similar to a proposal which was made 
in the Constitutional Convention and defeated by a vote of 8 to 1. That pro- 
posal was that the Constitution provide that “no treaty shall be binding on the 
United States which is not ratified by law.’™ The history of the intervening 
165 years suggests nothing which would justify reversing this decision now, or 
adding the approval of the House of Representatives to the requirements for 
the exercise of the treatymaking power. 

In a federal system of government, such as ours, it is essential not only that 
the control of foreign affairs be lodged in the Central Government, but that there 
be provided some effective means of enforcing such control. The chaotic situ- 
ation which existed under the Articles of Confederation is a sufficient example 
of the result of failing to provide the Central Government with a means of giving 
internal effect to its treatymaking power. 

Section 3 ostensibly recognizes the need for federal supremacy in foreign 
affairs and does not in terms purport to abolish it. However, the requirement 
of a congressional enabling act in order to make a treaty or executive agree- 
ment supersede conflicting State laws would have a crippling impact upon the 
treatymaking power. 

The contention that the “change would place the United States on a parity 
with other nations in the treatymaking process” ” does not withstand analysis. 
The situation in the United States is in no way comparable to that existing in 
countries like Great Britain, France, Holland, or Belgium, for example, where the 
executive is chosen by the majority of the Parliament or legislative body. In 
those countries the government in power controlling both the executive and the 
legislative branch must necessarily be in a position to implement any treaty or 
agreement negotiated by it with a legislative act—otherwise the government 
which negotiated the treaty or agreement would itself fall. 

In the United States the executive is not chosen by the Congress and the 
President may not be in a position to obtain a congressional majority in favor 
of a treaty. This is true even where a treaty has been ratified by two-thirds 
of the Senate, as local interests may cause a subsequent adverse vote in the 
House or even the Senate. Even if such a majority could be obtained, the 
treaty would remain ineffective, insofar as it conflicted with existing State or 


7 The sole proponent of this idea argued that treaties should be made difficult. It was 
pointed out, however, that a minister negotiating a treaty would get his credentials from 
one body but his work would depend for ratification on another body. Farrand, The 
Records of the Federal Convention (1911 edition, vol. 2, pp. 392-394). 

*% An amendment to the Constitution recently pronvosed by the house of delegates of the 
American Bar Association over the opposition of its section of international and com- 
parative law reads as follows: 

“A provision of a treaty which conflicts with any provision of this Constitution shall 
not be of any force or effect. A treaty shall become effective as internal law in the United 
States only through legislation by Congress which it could enact under its delegated 
powers in the absence of such treaty.” (Emphasis supplied.) 

The italicized words would prevent enforcement of a treaty against an inconsistent 
State law unless the subject matter of the treaty happened to fall within a power delegated 
to Congress in the domestic field. The amendment sponsored by Senator Bricker (S. J. 
Res. 130) does not go so far and would not have this result if the Congress enacted a 
supporting law. Under the American Bar Association house of delegates’ proposal, for 
example, the decision in Ware y. Hylton (3 Dall. 199 (1796)) (treaty with Great Britain 
overrides inconsistent State law on debts), would thus be reversed although the result 
there reached was one which the Constitution was definitely designed to insure. See 
pp. 3. 6, and 12. above 

® Senator Bricker, 98 Congressional Record 925 (February 7, 1952). 
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ederal law, during the process attendant upon the enactment of a congressional 
abling act. During that period any State could disregard the treaty insofar 
s it conflicted with State law and indeed could enact conflicting State laws 
ven after the treaty had been ratified. 

Fujii v. State of California ( Pac, (2d) ), decided April 17, 1952, involved 
Japanese national, who attacked as invalid the California alien land law 
rohibiting (except as specifically prescribed by treaty) ownership of lands 
aliens ineligible to citizenship. The Supreme Court of California in a 4 to 3 
ecision held that the statute was invalid because it conflicted with the 14th 
mendment. While differing as to the effect of the 14th amendment on the 
ilidity of the statute, both the majority and minority opinions rejected the 
round upon which the District Court of Appeals (217 Pac. [2d] 481 [1950], 
ehearing denied 218 Pac. [2d] 595 [1950])* had held the statute invalid, i. e., 
iat it violated the provisions of the United Nations Charter pledging the 


wmber nations to promote the observance of human rights and fundamental 


eedoms without distinction as to race Both the majority and minority 


pinions stated that the charter provisions relied upon by the plaintiff were not 
itended to be self-executing or to supersede existing domestic legislation and 
iat therefore they did not operate to invalidate the alien land law.” The 
jinions should remove any doubt as to the non-self-executing character of the 
nited Nations Charter provisions there involved.” 

In any event, it would be unwise to incorporate into the Constitution a pro- 

sion which would prevent any treaty from becoming self-executing with re- 
pect to conflicting State laws. Many treaties are intended to be self-executing 
nd would lose their effectiveness if their operation were suspended even tem- 
orarily. 

Any treaty can provide that it is not to be self-executing, and no constitutional 
unendment is needed to sanction a provision to that effect.“ 

Insofar as section 3 relates to a conflict between a treaty and a law of the 
United States, it is unnecessary. The Supreme Court has held that a law of the 
United States and a treaty are on a parity and that in case of a conflict the 
ater one prevails.” Thus, if a treaty is in conflict with an existing law of the 
United States, Congress can assure the supremacy of the law simply by re- 
enacting it. 


© This lower court decision was referred to by Senator Bricker (before the California 
Supreme Court had spoken) as justifying the bar imposed by sec. 3 against a treaty being 
self-executing with respect to conflicting State laws (98 Congressional Record 925, Feb. 

1952). 

" United Nations Charter, preamble, arts. 1, 55, and 56 

“The majority consisted of 4 judges, 3 of whom joined in 1 opinion (referred to in the 
ext as “the majority opinion’) and 1 who concurred in the result with a separate opinion 
The concurring opinion expresses the view that the statute is invalid under the 14th 
imendment and mentions the United Nations Charter but does not discuss the question 
is to whether its provisions were self-executing or their effect on the validity of the statute. 

“ The decision of the Supreme Court of California in the Fujii case had been anticipated 
by a body of authority to the effect that the case was wrongly decided on the self-executing 
point in the District Court of Appeals Zechariah Chafee. Jr., Federal and State Powers 
Under the U. N. Covenant on Human Rights (1951 Wis. L. R. 389, 399) ; Judge Manley 
Hudson, Charter Provisions on Human Rights in American Law (44 American Journal of 
International Law 543 (1950)); Senator Bricker (98 Congressional Record 925 (Feb. 
7, 1952)) 

The MecCarran-Walter bill (S. 2550: H. R. 5678), which has passed the House and has 
ween reported out by the Senate Judiciary Committee, proposes to enact an Immigration 
ind Nationality Act which would provide that the right of a person to become a naturalized 
citizen of the United States shall not be denied or abridged because of race. This would 
make Japanese nationals eligible for citizenship, thus rendering academic in the future the 
precise question presented in the Fujii case. This pending legislation was mentioned in the 
concurring opinion but is not referred to in the majority or minority opinions 

“Treaties can be self-executing, that is, be operative in local law without further 
legislation. Ware y. Hylton (3 Dall. 199 (1796)). But treaties may be non-self-executing 
by their terms. Foster and Elam vy. Neilaon (2 Pet. 253 (1829)) (alternative ground of 
decision but treaty later held self-executing—U. S. v. Percheman (7 Pet. 51 (1833)). 
Cameron Septic Tank Company v. Knorvrille (227 39 (1918) ). 

Or it would be possible for the Senate's concurrence to a treaty to be conditioned upon 
its being inoperative to change domestic law without further legislation—-Memorandum 
of Parliamentarian of Senate (98 Congressional Record 2602 (Mar. 20, 1952)). In the 
ease of a treaty originally intended to be self-executing, this would amount to a counter 
offer. 

There has never been any doubt cast in the decisions of either municipal or international 
courts as to the efficiency of reservations made in the ratification of a treaty. The advisory 
opinion of the International Court of Justice of May 28, 1951, Reservations to the Con- 
vention of Genocide (I. C. J. Reports (1951), p. 15; 45 Am. J. of Int. Law 579 (1951)), 
does not suggest that ratification may bind a nation to an obligation excepfed from 
ratification by reservation. The sole concern of the case is whether a nation which ratifies 
with reservations may be considered hy other parties to a treaty as though it had not 
ratified at -1l 

* See p. 5 above. 
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So far as section 38 deals with executive agreements we believe that it is also 
unnecessary. An executive agreement is an essential instrument in the conduct 
of foreign affairs “ and must, like a treaty, be able to override conflicting State 
laws in a proper case. If it were otherwise national policy could be rendered 
ineffective by contlicting local interests.“ Executive agreements are themselves 
subject to various checks and halances by Congress. Since an executive agree 
ment cannot have any greater force than a treaty, it must follow that an execu 
tive agreement can likewise be superseded by a later congressional enactment.’ 
An executive agreeinent does not supersede a prior Federal law.” 

We should point out that the reference in section 3 to “the Constitution” ™ is 
at least susceptible of the construction of meaning the Federal Constitution. So 
construed the provision would have the clearly undesirable effect of permitting a 
treaty or executive agreement to “alter * * * the Constitution” when supple 
mented merely by an act of Congress. 


PROPOSED AMENDMENT SECTION 4 


“Executive agreements shall not be made in lieu of treaties. 

“Executive agreements shall, if not sooner terminated, expire automatically 
one year after the end of the term of office for which the President making the 
agreement shall have been elected, but the Congress may, at the request of any 
President, extend for the duration of the term of such President the life of an) 
such agreement made or extended during the next preceding presidential term. 

‘The President shall publish al) executive agreements except that those which 
in his judgment require secrecy shall be submitted to appropriate committees of 
the Congress in lieu of publication.” 

This amendment would forbid the making of executive agreements in lieu of 
treaties ; would limit the term of all executive agreements to a sliding maximum 
of 1 to 5 years unless renewed by Congress: and would require the disclosure 
of all executive agreements at least to congressional committees. It thus differs 
materially in nature from the first two proposals, as they limit the constitutional! 
powers of the Nation, whereas this would limit only the constitutional powers 
of the President. To the extent this proposal would effect any change in the 
existing situation, it would accomplish the result by increasing the powers or 
prerogatives of the Senate or Congress. The basic danger which this proposal 
obviously seeks to guard against is that the President by use of the executive 
power will make executive agreements which the Senate would not approve if 
submitted to it as treaties.” 

We should like to consider first section 4 on its own merits, and then the 
broader question of whether there should be any amendment of the Constitution 
in this field. Bofore so doing, we shall make a few preliminary observations on 
the general nature of executive agreements. 

The Constitution does not mention executive agreements. It provides that 
“The executive power shall be vested in a Preside nt,” and “He shall have power, 
by and with the advice and consent of the 8 Senate, to make treaties, provided 
two-thirds of the Senators present concur.”” No detinite meaning has as yet 
generally been given to the term “executive agreement.” As regards defining 
the subject matter appropriate for an executive agreement, we agree that “it is 
probably impossible to draw a satisfactory line of demarcation even in a statute. 
It would be unwise to make the attempt in a constitutional amendment.” ™ 


# See pp. 80-31 and 34-35 below 
‘7 See p. 6 above, footnote 3, and p. 32 below 

** Recently an executive agreement was superseded by the . Japanese Peace Treaty which 
failed to impose reparations although an earlier decision of the Far Eastern Commission, 
concurred in by the United States representatives, had earmarked certain gold for ultimate 
use by way of reparations (2d Report of Far Eastern Commission, App. 5, par. 16.c) 

* See p. 81 below 

*” The phrase may have been adapted from the words of the supremacy clause—‘“anything 
in the constitution or laws of any State’’—by changing “State” from singular to plural but 
leaving “constitution” in the singular. 

‘In Senator Bricker’s discussions with other Senators during the course of his speech, 
reference was made to agreements reached at Yalta. Teheran, and Potsdam (98 Congres 
sional Record 926, 927 (February 7, 1952)). Varying views have been expressed thereon 
For a legal analysis of the Yalta agreement, see Stephen C. Y. Pan, Legal ay of the 
Yalta Agreement (46 American Journal of International Law 40 (Jan. 952)). See 
also James F. Byrnes, Agreements With Russia (384 American Bar Sain Journal 979 
(1948) ); MeGeorge Bundy, The Test of Yalta (27 Foreign Affairs 618 (July 1949)). 

Art. IT, see. 1. 
53 42 Columbia Law Review 8382 (1942). 
% Senator Bricker (98 Congressional Record 927 (February 7, 1952)). 
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Executive agreements have played a long and important role in the history of 

r Nation. The first executive agreement” was made during the administra- 

nm of President Washington, who had presided over the Constitutional Con- 
ention and signed the Constitution. Certain types of international arrange- 

ents have been traditionally (but not always) uegotiated by executive agree- 
ents, e. g., the inspection of vessels, navigation dues, income tax on shipping 

‘ofits, the admission of civil aircraft, customs matters, and commercial relations 
enerally, international claims, postal matters, the registiation of trade-marks 

id copyrights, etc.” Others have been effected sometimes through treaties and 

metimes through executive agreements. 

An executive agreement may not override a Federal law while a treaty may.” 

If the executive agreement requires appropriations or new Federal laws for 

iplementation, as is commonly the case, the only thing the President can do is to 

ake a recommendation to Congress.” 

Vis-a-vis a State, which does not have power to act in foreign affairs, the 
executive agreement dealing with a subject within the President’s power” has 
been held to override contrary State pelicy. Otherwise, the Nation as a whole 
would have to answer if a State created difficulties with a foreign power 
fhrough the years the executive agreement under constitutional authority has 
een remarkably free from litigation, and in the oniy Supreme Court cases 
dealing with the problem an executive agreement incident to the recognition 
f Russia by the United States was held to override the former New York State 
Dp icy.” 

As to the effect of the proposed section 4: 

[hough executive agreements are a necessary concomitant of the power of 


nation to conduet its foreign aftairs, section 4 imposes drastic restrictions 
i executive agreements and indeed might well operate (particularly by its 
rst sentence) to eliminate them from practical use. 


“This was a postal agreement negotiated in 1792 between Timothy Pickering, Post- 
naster General of the United States (not then a member of the Cabinet) and Hugh Finlay, 
Deputy Postmaster General of Canada. The agreement was negotiated pursuant to a 
statute (1 Stat. 239) authorizing the Postmaster General to make arrangements with for 
eign countries for the reciprocal receipt and delivery of mail. See McClure, International 
Executive Agreements, pp. 38-39, for a Giscussion of this agreement. 

5 Hackworth, Digest of International Law 397. 

Of the 169 executive agreements entered into during 1951 which we have spot checked, 

obviously appears that about 85 percent were made directly pursuant to legislative 
uthorization. Almost all the remaining 15 percent appear to have been related to some 
measure of congressional action or were of such a character that implementing congres 
iopal appropriations would be vital to the performance of the agreement. Of the total, 
25 related to mutual defense or other military assistance, 69 were under the point 4 tech 
ical cooperation plan or provided for similar assistance in fields of education, agriculture, 
ealth, and sanitation, etc.; 28 provided for economic cooperation; 5 related to the fixing 
f routes for commercial air carriers; 3 provided for Fulbright scholarships ; 4 related to 
tariff concessions or other matters with regard to interantional trade; 40 had to do with 
i variety of other subjects, such as exchange of official publications, occupation of Ger 
many, disposal of surplus property, establishment of weather stations, etc. Sources: 
Department of State press releases, and Treaties and Other International Acts series 

"7 See p. 5 above and see McDougal and Lans, Treaties and Congressional-Executive or 
Presidential Agreements: Interchangeable Instruments of National Policy (54 Yale Law 
Journal 181, 317); Borchard, Treaties and Executive Agreements (54 Yale Law Journal 
616 (1945)). The power to make executive agreements is merely a branch of executive 
power created by art, Il of the Constitution. While the President may veto a proposed law 
subject to the veto being overridden), he cannot repeal an existing law validly enacted 
with his approval or over his veto (art. I of the Constitution, sec. 7). 

* Executive agreements under the Presidential power are often merely companions to 
ongressional action For example, appropriaions to be used for economic purposes, to 
forestall disease and unrest in occupied Germany or Japan, supported the implementation 
of executive agreements concerning the government of these occupied countries. Congres 
sional action followed the Litvinov assignment discussed in the Pink and Belmont cases 
See footnote 61 below. 

"Such as the diplomatic power and power as Commander in Chief. See Henry S. 
Fraser, Treaties and Executive Agreements (S. Doc. 244, 78th Cong., 2d sess.), 

™ United States v. Pink (315 U. S. 2038, 232 (1942)). 

" United States v. Belmont (301 U. S. 824 (1939) ) and United States v. Pink (315 U. 8S. 
‘O05 (1942)), held that the United States was entitled to assets in the United States of 
Russian corporations, which assets the Russian Government had confiscated and had sub- 
sequently assigned to the United States by the Litvinov assignment in connection with 
the recognition of and establishment of diplomatic relations with Russia. The Court held 
that the resulting “international compact” established an overriding national policy of 
giving effect ‘to Soviet confiscation decrees respecting this property, despite the holding of 
the New York courts that such recognition was contrary to State policy. No claims of 
United States creditors of these corporations were involved. Congress after the assignment 
enacted a joint resolution authorizing the appointment of a Commissioner to cetermine 
claims of American nationals against the Soviet Government (joint resolution of August 
4. 1939, 53 Stat. 1199) in anticipation of such claims being satisfied out of the proceeds 
of such assignment 
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The proposed amendment refers to executive agreements but intentionally does 
not attempt to define them.” However, the meeting of minds in an executiv: 
agreement, no matter how unimportant, could also be expressed in a treaty 
Since there is no clear line of demarcation between the possible subject matte 
of executive agreements and treaties, it could be claimed that almost any 
executive agreement Was invalid because it had been made in lieu of a treaty 
In short, the first sentence of section 4 would subject almost any executive agre¢ 
ment to attack on this score.” The presumption thus set up by the amendment 
that all agreements are treaties—might be made conclusive by a statutory defi 
nition of “treaty” passed under section 5 of the joint resolution, providing that 
“Congress shall have power to enforce this article by appropriate legislation.’ 
A hostile Congress could thus deprive the President of any power to mak: 
executive agreements in the field of foreign affairs. 

Moreover, while Senator Bricker disclaims any such intent,“ section 4 as now 
worded would be equally applicable to execute agreements approved or authorized 
by Congress “ as well as those entered into by the President without congressional! 
action. 

Assuming that an executive agreement survived the ban of the first sentenc 
of section 4, it would be subjected to the time limitations imposed by the second 
paragraph of section 4. At the end of each presidential term there would have 
to be a reexamination of all executive agreements to see which should be extended 
It is not clear whether this limitation would apply to past executive agreements 
or only to those hereafter negotiated. Even if only to the latter, the task thus 
imposed on the Congress would be a heavy interference with its current business 

The time limitation would require congressional approval for extension of an 
executive agreement made during a prior presidential term, even though th 
incumbent President (including a reelected President) could enter into thi 
identical agreement without submitting it to Congress. The logic of such s 
distinction is not apparent. 

‘The restrictive effect of section 4, if adopted, can be illustrated by considering 
it in relation to some recent executive agreements. For example, the Japanes« 
Instrument of Surrender, dated September 2, 1945, was an executive agreement 
signed by representatives of Japan, the United States, China, Russia, Australia, 
Canada, France, the Netherlands, and New Zealand, and was the legal basis 
of General MacArthur’s successful occupation. Again, the Far Eastern Com 
mission was set up pursuant to an executive agreement of the Foreign Ministers 
of the United States, Russia, and the United Kingdom entered into at Moscow 
on December 27, 1945, and under it we had the veto working in reverse against 
Russia so occupation policies in Japan could not be thwarted. Had these agree- 
ments expired at our option in 1949, as the Bricker amendment would have had 
them, they would presumably have been subject to renewal only with the approval 
of the other parties, who would reciprocally have had the same option. With 
our armies demobilized and the intransigence of Russia, we could hardly have 
renegotiated these agreements on as favorable terms, if at all. 

The occupation of Germany in cooperation with our allies would not have 
been possible without the device of the executive agreement. The Byrnes-Bevin 
agreement of December 2, 1946, later revised and extended by the Lovett-Strang 
agreement of December 17, 1947, provided for the economic integration of the 
United States and United Kingdom zones of occupation in Germany and set up 
various agencies, such as the Joint Export-Import Agency and the Joint Foreign 
Exchange Agency. Also the Charter of the Allied High Commission of Germany 
was established by an executive agreement between the United States, the United 
Kingdom, and France entered into force September 21, 1949, 
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© Senator Bricker (98 Congressional Record 927 (February 7, 1952) ). 

“For example, an agreement negotiated by William Howard Taft. then Secretary of 
War, in 1904, defining the boundary limitations of the Canal Zone as embodied in the 
Hay-Varilla Treaty between the United States and Panama was, in Taft's own words, 
“attacked vigorously in the Senate as a usurpation of the treaty making power. * * * but 
the modus vivendi continued is the practical agreement * * * and * * * is still in force’ 
(William Howard Taft, Our Chief Magistrate and His Powers ((1916), p. 112). 

* 98 Congressional Record 925 (February 7, 1952) 

“For example, Mutual Defense Assistance Agreements entered into force in 1951 be 
tween the United States and China (T. I. A. 8S. 2293, February 9, 1951), Australia 
(T. I. A. S, 2217, February 20, 1951), India (T. I. A. S. 2241, March 16, 1951), Yugoslavia 
(T. I. A, 8. 2245, April 17, 1951), and Saudi-Arabia (T. I. A. S. 2289, June 18, 1951) 
pursuant to Mutual Defense Assistance Act of 1949 (Public Law 3829, S8ist Cong., as 
amended by Public Law 621, 8ist Cong.; 22 U. S. C., sec. 1571, et seq.). 
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If section 4 had been in effect, the validity of each one of these important 
agreements “ would have been open to attack on the ground that it had been 

ade in lieu of a treaty. And in any event each one of these agreements would 
have required approval in order to remain in effect more than 1 year after the 
expiration of the term of the President during whose administration the agree- 
ments had been negotiated. The uncertainties attendant upon obtaining con- 
vressional approval for an extension would have lessened the effectiveness of 
such agreements. Moreover, a right on the part of the United States not to extend 
n agreement after the advent of a new Presidential term would furnish a corre- 
ponding right to the other contracting parties. The reopening of the bargaining 
»rocess, Whenever a Presidetnial term expired, could lead only to instability in 
the field of foreign relations. 

Che requirement in the last paragraph of section 4, that executive agreements 
shall be published except for those which in the judgment of the President 
require secrecy, is in accord with existing practice as to agreements of general 
nterest. The further requirement—that those which in the judgment of the 
‘resident require secrecy shall be submitted to appropriate committees of Con- 

ess in lieu of publication—seems far too rigid for a constitutional provision 

Turning now from section 4 itself, and to the problem at which it is directed, 

e broader question thus raised is: Should “any agreement with a foreign 

wer or powers which involves obligations of a permenent and continuing 

iture’™ be, by constitutional amendment, excluded as a proper subject of 
executive agreement and be made to require approval by the Senate as a treaty? 

We recognize the belief of many persons that on various occasions Presidents 

ive encroached on the powers of the Senate by making executive agreements 
nd not submitting them for Senate treaty approval. We also recognize that 
he fear of the effect of such executive action is accentuated by the fact that 
n executive agreement has been held superior to state policy.” 

We recognize that there may have been bad executive agreements as well as 
ood ones, and that there will be in the future. Whether a particular agreement 

bad or good can depend on the point of view. And we assume that the persons 
who fear encroachment by the executive would not support a constitutional 

mendment by claiming that every treaty ratified by the Senate has been and 
will be good.” But the question is not whether the Senate would at the time 
have rejected, as a treaty, any executive agreement which may have turned out 
to be unwise. 

As it is probably impossible to draw a satisfactory line of demarcation to 
define the subject matter appropriate for executive agreements and treaties “ the 
determination of whether to have any constitutional amendment in this field 
narrows down to a choice between no amendment and an amendment which 
would in some form have the effect of specifying limitations on the executive 
power in making executive agreements. Proponents of having some amendment 
would presumably argue that faced with such a choice they would rather 
eliminate too many executive agreements by requiring some kind of legislative 
concurrence, than run the risk of presidential action without such a check. Those 
who believe that the present relationship of constitutional powers should be left 
alone argue that they would rather run the risk of the President's having too 
great power to act than run the risk of his having too little. 

Those who believe that some amendment in the field of executive agreements 
might be desirable argue that since the treatymaking power requires the ad- 
vice and concurrence of two-thirds of the Senate, whereas executive agreements 

do not, and since treaties and executive agreements can overlap in such mat 
ter, and are identical in some of their consequences, we can only permit the 
existing constitutional situation to continue unchanged if we are prepared to dis 
count the necessity and desirability of the advice and concurrence of two-thirds 
of the Senate—which they are unprepared to do. 

% The making of these particular agreements involved at least in part an exercise of the 
executive’s power as Commander in Chief, but as the term “executive agreement” in S. J 


Res. 130 is in no way limited, all such agreements would presumably be included within 
its scope. 

* Senator Bricker, 98 Congressional Record 927 (February 7, 1952). 

®8 See p. 32 above. 

* Similarly, if it were conceded that Congress has passed bad legislation over a Presi 
dential veto, even this could not seriously be urged as a ground for amending the Con- 
stitution to eliminate the congressional power to override vetoes. Power to act includes 
power to act unwisely. 

™ See p. 30 above. 
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The problem of delimiting or changing the present relationship between the 
executive and legislative powers is one of degree and judgment. It should, 
we believe, be approached not solely in the light of what may happen under any 
particular executive agreement, however important. There must be taken into 
consideration the effect of the continuing day-to-day relationship of the two 
branches on the chances of the President's thereby flouting the Congress. The 
Congress has the power of the purse and the power of investigation, and the 
Senate has the power to reject appointments. Specifically, Congress has power 
to legislate against an undesirable executive agreement to the same extent that 
it can against a treaty. In the case of most executive agreements, later appro- 
priations will be necessary to carry on governmental functions incident thereto, 

In view of the wide variety of proposals which could be made for amendments 
in the field of executive agreements, we would indeed be bold to assert that 
everything that could conceivably be devised would be found undesirable. We all 
agree that serious public consideration of the problems at which the proposed 
section 4 is directed will in itself be healthy and useful. Most of our members 
are of the opinion that no restriction on the use of executive agreements should 
be incorporated into the Constitution. 

As to section 4 of the proposed amendment as it stands, we all consider it 
undesirable. 


CONCLUSION 


We do not wish to confine ourselves to the words of Senate Joint Resolution 
130 or to avoid meeting fairly its spirit, particularly when the resolution is 
expressly tendered as a basis for study. The resolution clearly reflects a 
distrust of the treaty power, and of the executive power in the foreign field. 
The broad issue thus raised by the resolution is whether it is desirable to amend 
the Constitution now by either shrinking or codifying the treaty power and the 
executive power—for the sake of guarding against a future realization of 
present fears in circumstances yet unknown—as compared with standing on the 
grants of power which the Constitution now provides, 

Is it desirable to amend the Constitution to meet these present fears? Most 
of what we have already said is adequate to express our views on this broader 
issue as Well as on Senate Joint Resolution 130 itself, but a few brief comments 
may be added as to the several apprehensions which evidently provide the 
basis of the resolution, 

(1) The fear that our freedoms will be abridged by use of the treaty power 
or executive power in dealings with foreign countries. The main problem here 
seems to be whether there is any reasonable cause to believe that the Consti- 
tution as it stands permits any such abridgment. Believing as we do that 
there is not, an amendment merely declaring that the law is what it is would 
not seem objectionable on that ground. The problem of codification would 
remain. Should the observations in the Supreme Court’s opinion in Geofroy 
v. Riggs™ be transcribed into the Constitution? All things considered, and 
bearing in mind that declaratory statements of law often have an illusory sim- 
plicity and turn out to defeat their objectives, we believe that such an amendment 
would be undesirable. 

(2) The fear that some power which our Government now has will be harm- 
fully delegated abroad by use of the treaty power. We know we have made 
delegations in the past which have not been harmful but helpful, and we can 
be sure that we shall want to be free to do so again—and very likely to some 
greater degree than before. At the other extreme is joining a world or regional 
government, which apparently all agree would require a constitutional amend- 
ment. So the answer is going to be sometimes “Yes” and sometimes “No,” 
depending on the particular delegation proposed. We cannot imagine any 
assemblage of words in a constitutional amendment that would provide all the 
answers in advance. We are content to entrust these practical decisions to the 
practical judgments of the President and two-thirds of the Senate, subject only 
to the restraints of the ballot box which elects and defeats them. 

(3) The fear that by use of the treaty power the President and Senate will 
change or abridge Federal and State laws in a way that the Senate and House 
would not approve. This concern is adequately met now, since Congress can 
legislate against undesired effects of a treaty of which it disapproves, and can 
nullify all agreements whose operation depends on funds by declining to make 


™ Quoted at p. 15 above. 
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ppropriations. Further, no treaty need be self-executing if not desired to be. 
No constitutional amendment is needed to afford protection in this field. 

(4) The fear that the President, by use of the executive power, will make 
executive agreements with foreign countries which the Senate would not approve 
* submitted to it as treaties—including the fears that executive agreements 
will make harmful delegations abroad (2) and change or abridge domestic 

w (3): In appraising these problems, we must recognize that broadly speak- 
ing an executive agreement can accomplish much that a treaty can, but that on 

other hand an executive agreement cannot nullify Federal law, and Congress 
can override executive agreements by legislation as it can treaties, and can 
ustrate most executive agreements because they require either implementing 
egislation or appropriations. If there is a real danger of leaving the President 

. much power, there is also a real danger of taking too much away. In the 
field of delegation, the common command of allied forces is an essential tool 
n war, in occupation, and in keeping the peace. The executive agreement is an 
indispensable aid in our race to keep the atomic forces of destruction from 
overwhelming civilization and in the military alliances formed to keep the 
Communists within bounds. The change in this field proposed by Senate Joint 
Resolution 130 appears to us to do more harm than good. 

Thus it seems to us all that there are adequate answers to the first three 
of these fears without amending the Constitution. In dealing with the fear 
of executive agreements, the problem of changing or delimiting the relative 
positions of the executive and the legislature is one of degree and judgment; 
most of our members believe it unwise to incorporate into the Constitution 
a provision specifically dealing with this subject, and we are all satisfied that 
the answer does not lie in the adoption of Senate Joint Resolution 130. Re- 
luctanece to tinker with the constitutional machinery does not reflect desire 
tu depart from the concept of a government of laws and not of men. Rather, 
in the face of possible new circumstances, the choice of most of us is of pre- 
ferring uncodified law to codified prohibitions—of preferring to rely not on 
shrinking the powers of our Government but on the careful balance of the 
present broad powers. 

For the reasons expressed in this report, the Committee on Federal Legisla- 
tion and the Committee on International Law oppose the proposed constitu- 
tional amendment Senate Joint Resolution 130, and recommend that the Asso- 
ciation do likewise. 

Respectfully submitted. 
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APPENDIX 


[S. J. Res. 130, 82d Cong., 2d sess. ] 








JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relative to the making of treaties and executive agreements 










Resolved by the Senate and House of Representatives of the United States of 
imerica in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of the 
United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
States: 


“ARTICLE — 
















“SECTION 1. No treaty or executive agreement shall be made respecting the 
rights of citizens of the United States protected by this Constitution, or abridg- 
ing or prohibiting the free exercise thereof. 

“Seo. 2. No treaty or executive agreement shall vest in any international organ 
ization or in any foreign power any of the legislative, executive, or judicial powers 
vested by this Constitution in the Congress, the President, and in the courts of the 
United States, respectively. 

“Sec. 3. No treaty or executive agreement shall alter or abridge the laws of the 
United States or the Constitution or laws of the several States unless, and then 
only to the extent that, Congress shall so provide by Act or joint resolution. 

“Sec. 4. Executive agreements shall not be made in lieu of treaties. 

“Executive agreements shall, if not sooner terminated, expire automatically 
one year after the end of the term of office for which the President making the 
agreement shall have been elected, but the Congress may, at the request of any 
President, extend for the duration of the term of such President the life of any 
such agreement made or extended during the next preceding Presidential term. 

“The President shall publish all executive agreements except that those which 
in his judgment require secrecy shall be submitted to appropriate committees of 
the Congress in lieu of publication. 

“Sec. 5. Congress shall have power to enforce this article by appropriate 
legislation. 

“Spec. 6. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 

















The Cuarrman. At this point in the record we will incorporate the 
statement of Senator Price Daniel of Texas. 
(The statement referred to is as follows:) 








STATEMENT TO SENATE JUDICIARY COMMITTEE ON SENATE JOINT RESOLUTION 1 
BY SENATOR PRick DANIEL or TEXAS 














Mr. Chairman, members of the committee, Senate Joint Resolution 1, now 
before your committee for consideration, is a most important proposal for safe- 
guarding the rights and liberties of American citizens as promised, protected, 
and perpetuated by our Constitution. 

The amendment, which Senate Joint Resolution 1 would submit to the States 
for ratification, would prevent any international treaty or agreement from 
superseding the Constitution as the basic law of the land. 

We, as a nation, have, over the past decade, assumed grave new responsibilities 
of world leadership. From these responsibilities we neither shirk nor con- 
template precipitate retreat. The assumption of such responsibilities, however, 
in no wise lessens our prime responsibility to protect and defend the rights 
conferred upon the Nation by our Constitution. 

In the course of recent years, our courts have been unable to reconcile the 
commitments of certain treaties with the language of the Constitution. On 
certain occasions, the treaties and agreements have been held to be superior in 
effect. Furthermore, certain executive actions—notably the seizure of the steel 
industry by Presidential order—have been predicated upon the authority of 
treaties as a superior authority to the Constitution. 

The result is confusion which can be mitigated solely by an affirmative declara- 
tion clearly reasserting the superiority of the Constitution in such conflicts. 
This is necessary for the guidance of the courts, the executive branch, and the 
legislative branch. More importantly, it is necessary to allay the uncertainty 
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fear now felt by the American people. Fear of the effect of international 
ties among our people would, in time, destroy the public support essential 
foundation for constructive participation in world affairs. Such a needless 
can be avoided by submitting Senate Joint Resolution 1 to the States for 
ratification. 

\s a cosponsor of Senate Joint Resolution 1, I hope that your committee 
act favorably upon the proposal and I ask that this statement be incor- 
ted in the record as an expression of ny strong support. 


STATEMENT OF BERNARD BERNSTEIN ON BEHALF OF B’NAI B’RITH, 
WASHINGTON, D. C. 


Phe CHarrMAN. Will you give your name and whom you appear 
for ¢ 
Mr. Bernstern. I am Bernard Bernstein, appearing on behalf of 
Mr. Frank Goldman, who is the president of B’nai B'rith, and our 

eadquarters is here in Washington. 

Mr. Chairman, I am appearing on behalf of Mr. Frank Goldman, 
the president of B’nai Brith. B'nai B'rith is an organization with 
over 300,000 members throughout the United States and in addition 

is branches abroad. 

We wish to make a few remarks on the policy aspect of the problem 
presented by the Bricker resolution rather than on its strictly legal 
or constitutional aspects. We are particularly interested in two 
current problems that are affected by the proposed constitutional 
amendment, (1) the problem of protection of human rights and (2) 
the security interests of the United States. Our comments are di- 
rected to these two problems as they are affected by the Bricker 
resolution. 

During the last 10 years great forward strides have been made in 
awakening the conscience of the people of the world to a profound 
concern for the protection of human rights. The protection of human 
rights is a basic concept in our way of life. Everyone is this country, 
whatever his religious belief or political point of view, would agree 
on that proposition. But the protection of human rights is not only 
a good end in itself. It seems to us that it is also an important factor 
in promoting the security interests of the United States. 

We find ourselves now, and we have been for some years since the 
end of the Second World War, in the midst of a great crisis between 
ourselves and our allies on the one hand and the Soviet power on the 
other hand. One of the larger aspects in that crisis is the protection 
of the freedom of the individual. The United States has greatly 
strengthened itself in this worldwide struggle by being the champion 
of the international protection of human rights. Beginning with the 
enunciation in 1941 of the four freedoms by President Roosevelt, 
great strides in the direction of protecting human rights have been 
made. The downtrodden people of the world today know that we 
are serious and sincere when we express our desire to help them de- 
velop their human freedom. 

By contrast Soviet communism has been demonstrating to the world, 
the mockery of Communist pratings about their desire to protect 
human freedom. The Godless character of communism bditeed no 


distinction between Jew and Christian. All religious groups and all 
freedom-loving people everywhere are threatened by Soviet commu- 
nism. The Communist persecution of 214 million Jews residing be- 
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hind the Iron Curtain is not solely evidence that Soviet communism 
is engaging in the crime of genocide. It is evidence that Soviet 
Russia and its satellites are entering a new stage in preparing their 
countries for war against the western way of life. 

Several proposed treaties are now or may soon be awaiting action 
by the Senate, about which some people in the United States Rass eX- 
pressed concern and with respect to hie they have wanted to express 
their point of view. But there is reason to believe that the movement 
for the proposed constitutional changes which we are discussing here 
today is an outgrowth of the fears of this group concerning the im- 
plications of the Genocide Convention, the proposed human rights 
covenants, and the Conventions on Freedom of Information and 
Transmission of News. This group fears that these proposed treaties 
will interfere with domestic questions within this country. 

The persons so concerned have had full opportunity, and no doubt 
will continue to have full opportunity, to express their views about 
the proposed treaties before the public, before the Government, be- 
fore the State Department, before the United Nations, and before the 
Congress of the United States. Those views have been so amply and 
effectively expressed that thus far, not one of these conventions has 
been ratified by the United States. 

Furthermore, with respect to the proposed convention on gathering 
of news the position of our own Government has changed. With re- 
spect to the proposed human rights covenants, our Government has 
insisted upon the inclusion of articles, which eliminate the issue which 
has been so fully discussed in these hearings, namely, the protection of 
our basic relations between the Federal Government and the State 
governments, 

B’nai B’rith urges that proposed treaties be considered and dealt 
with on a case-by-case basis, as has been the situation throughout our 
history since the adoption of the Constitution. There is ample op- 
portunity to debate and study each proposed treaty as the treaty is 
being considered by the executive branch of the Government or when 
the proposed treaty is submitted to the Senate for ratification. 

After such debate, we should not doubt the continued ability of the 
President and the Senate to make sound decisions on any proposed 
treaty. On the other hand if, instead of continuing this old practice, 
our country enacts the proposed constitutional amendment, the world 
will probably think we do not really mean to support the international 
approach for the protection of human — or the international ap- 
proach to the solution of many vital problems facing our country and 
the rest of the world today. 

The Bricker resolution, if adopted as an amendment to the Con- 
stitution, will not only undermine the United Nations but will so tie 
our country’s hands in the conduct of international affairs as to 
threaten our security. 

We urge that the Senate Judiciary Committee consider, among the 
other points that have been made, whether the enactment of the pro- 
posed constitutional amendment would be interpreted by the world as 
a new form of isolation and a significant retreat from our responsibili- 
ties as the greatest world power and as the leader of the world’s col- 
lective security program against aggression. Such a result would be 
seriously detrimental to our security interests in what may be a long- 
continuing crisis. 
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For these reasons, as well as for many other reasons which have 
heen presented in the hearings before the Senate Judiciary Commit- 
tee and which it is unnecessary to repeat, B’nai B’rith urges that 
Senate Joint Resolution 1 not be adopted. 

The CuHarrMan. Any questions, Senator Watkins? 

Senator Warkins. No questions. 

The CuarrMan. Senator Smith? 

Senator Smrru. No questions. 

The Cuarmrman. Senator Bricker? 

Senator Bricker. No questions. 

Senator Dirksen. I just want to make one observation, Mr. Bern- 
stein, that I would yield to no one in my desire to protect human 
rights, and I want to be awfully sure that the human rights of the 
American people are protected. 

Mr. Bernstern. So are we in B’nai B'rith. 

Senator Bricker. May I make one comment ¢ 

The CHatrman. Certainly. 

Senator Bricker. Since Mr. Bernstein has talked in general terms 
on this, I might say that this is the one country in the world that looks 
upon your rights and mine as something beyond the power of Gov- 
ernment, inalienable, God-given, declared in the Declaration, and se- 
cured in the Bill of Rights and the Constitution. 

This amendment is directly pointed toward the preservation of those 
rights against any international agreements. The covenant of hu- 
man rights to which you refer, which has vague language, does pre- 
scribe limitations on those rights. Those limitations are enforceable 
by the laws of the country. It would transfer our individual rights 
from the spiritual realm to the power of our Government or some 
international forum. 

People who should be most interested in those rights, the preserva- 
tion of them inviolate, are the individual citizens who benefit from 
them, and as Mr. Rix so well said yesterday, that is the last bulwark 
of protection for minorities any place in the world. All other coun- 
tries, the rights of people are given by government and can be taken 
away by government. We do not intend, if I can personally help 
prevent it, and I think the 63 other Senators that joined in this 
do not intend, to have those inalienable God-given rights dragged 
down to the level of the totalitarian communistic and socialistic gov- 
ernments of the world. That is the purpose of this. 

I think you have entirely misjudged the purpose and failed to 
analyze the effects of it. 

Mr. Bernstern. May I comment on that? Senator Bricker, I am 
sure B’nai B'rith and I personally agree with you 100 percent that in 
the United States the rights of the individual are protected, and the 
rights of minorities are protected to a degree and in a manner that 
exists nowhere else in the world. I would like, however, to make two 
points with respect to your comment, Senator Bricker. 

In the first place, with respect to the proposed human rights cove- 
nants which are being considered by the United Nations, there is an 
express provision, and it is as express as language can be, and if it is 
not sufficiently express, I am sure there would be every intention to 
make it more express that nothing in the proposed covenant. is in- 
tended to derogate in any way, shape, or form one iota from the con- 
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stitutional rights which any person now has in this country under 
the Constitution. 

Secondly, and I think this is probably our main point, if the pro- 
posed covenant on human rights or any other covenant coming out 
of the United Nations, and Senator Dirksen expressed his concer 
this morning about the great number of conventions and treaties that 
are being considered by the United Nations, but the mere considera 
tion of them makes them in no sense the word of law of the United 
States; in no sense, moral or legal or otherwise. 

The Executive and the Senate have the opportunity of dealing with 
the proposed treaties, to say “yea” or “nay.” If they do not like the 
treaty, they may reject it, or if they like most of the treaty and not 
some of the treaty to insert reservation. All we ask, all we suggest, 
is that in the kind of world that we live in today where international 
problems are even more difficult of solution than they have been in the 
many years of our history, and we ought to continue to have confi- 
dence in the Presidency, in the Senate of the United States, and in 
the democratic principles that we have been following in this country 
for well over 160 years to insure that treaties that are ratified are 
treaties that will protect the rights of Americans in this country and 
that will protect American security. 

Senator Bricker. If the men who met in Philadelphia had had 
that philosophy, we would not have had the protection. If the First 
Congress had felt as you now feel, we would never have had the Bill 
of Rights. They did not trust Congress; they did not trust anybody 
to deal with this inviolate, God-given human right, and I do not trust 
the President of the United States or the United States Senate to 
enter into a — that is to my mind sacred, the right of the individual! 
citizen, which is beyond the power and reach of the Government. 
These iptatindé the human-rights treaties, I especially would put 
them within the grasp of government, maybe not our own, but maybe 
an international government. 

Mr. Bernsrerx. Only permit me to say that B’nai B’rith and 
certainly believe in the Bill of Rights. 

Senator Bricker. If you supported the philosophy you have ex 
pressed here, there would have been no Bill of Rights; that was the 
argument in the Consitutional Convention. 

Mr. Bernstein. Our position is that our view would be quite con- 
sistent with our originally having supported the Bill of Rights. 

Senator Bricker. If you do not mind, I believe that is quite con 
trary to the Bill of Rights and the Constitution because they trusted 
nobody with these sac red r ights. 

Mr. Bernstern. But none of these conventions affect the Bill « 
Rights. 

Senator Bricker. Have you read the Covenant on Human Rights? 

Mr. Bernstern. Yes, sir. 

Senator Bricker. Do you know that it places a restriction on free- 
dom of speech, worship, and the press? According to the will of 
government they can be penalized for violating the restrictions 
pl iced there by the Government or by the Congress or by the President 
in time of emergency. 

Mr. Bernsten. I suggest, Senator, that there is an express section 
preserving all the constitutional privileges exactly as they exist under 
our Constitution. 
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Senator Bricker. Which mean no more than paragraph 7 of sec- 
tion 2 of the United Nations Treaty, being violated every day by the 
United Nations subcommittees. It is the subtance you have to look to, 
not a fe Ww pretty words and one clause. 

The CaarrMan. Thank you very much. 

Mr. Bernstrern. Thank you, gentle men, 

The Cyarrman. Is Reverend Scott present ? 


STATEMENT OF REV. DeLOSS M. SCOTT, PASTOR OF THE NATIONAL 
TABERNACLE OF WASHINGTON, D. C., AND PRESIDENT OF THE 
POTOMAC VALLEY FELLOWSHIP OF THE AMERICAN COUNCIL 
OF CHRISTIAN CHURCHES 


Reverend Scorr. My name is Rev. DeLoss M. Scott, pastor of the 
National Tabernacle of Washington, D. C., and president of the 
Potomac Valley Fellowship of the American Council of Christian 
Churches. I am not present to speak on my own behalf but rather 
on behalf of Rev. Claude Bunzel, executive secretary of the American 
Coune ‘il of Christian Churches of California. Reverend Mr. Bunzel 
was extended an invitation to appear as a witness on this hearing, but 
because of the great distance involved is unable to attend in person. 
Accordingly, having been vested with authority to appear on behalf 
of Reverend Mr. Bunzel, I express my appreciation of this 
op portunity. 

i hold in my hand a copy of a message delivered by Mr. Bunzel to 
the ninth annual State convention convened at Pasadena, Calif., on 
November 6, 1952. It is not my intent to read this rather lengthy 
message in full, but to draw attention to certain excerpts which have 
most direct bearing on this assembly and the matter at hand, although, 
doubtless the message in its entirety would be valuable for the record. 

The Cuatmrman. It will be inserted in the record. 

(The information referred to is as follows :) 


Tur U. N. aNnD THE CHURCH—A GLIMPSE INTO THE FUTURE 


Message delivered by the Reverend Claude Bunzel, executive secretary of the 
American Council of Christian Churches of California, at its ninth annual 
State convention, Pasadena, Calif., November 6, 1952 


When the San Francisco Conference of the United Nations Organization was 
convened on April 25, 1945, the meeting was opened with a minute of silence. 
That minute of silence, however, was one of the loudest noises ever heard. It 
was a shout heard ‘round the world, announcing that God Almighty had been 
ruled out of His universe. From that time on, it has been possible to think of the 
United Nations as a practical fulfillment of the Second Psalm. Listen to these 
words, and you will perceive what is meant: “Why do the heathen (or nations) 
rage, and the people imagine a vain thing? The kings of the earth set them- 
selves, and the rulers take counsel together, against the Lord, and against His 
Annointed, saying, ‘Let us break their bands asunder, and cast away their cords 
from us’” (verses 1-3). 

Before this message is over, it is hoped you will agree that, in contrast to the 
high moral standards and true individual liberty presented in the Bible, the 
nations are raging, and the people are imagining a vain thing, when they expect 
to solve the complex problems of our time through the medium of an organization 
like the United Nations. 

Our subject is, The U. N. and the Church: A Glimpse Into the Future. Lest any 
of you think we are out of our realm in dealing with such a subject, we. remind 
you that John Witherspoon, a Presbyterian minister educated in Scotland, was 
one of the signers of our Declaration of Independence. Not only did John 
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Witherspoon preach the Gospel of our Lord Jesus Christ, but he implemented his 
faith in political freedom by adding his name to those of such notables as 
Thomas Jefferson, John Adams, and Benjamin Franklin, on July 4, 1776. This 
is not all: he was also head of the College of New Jersey, now known as Prince. 
ton University. Still further, he was an author, one book bearing the funda- 
mentalist-sounding title, “Essay on the Connection Between the Imputed 
Righteousness of Christ and Holiness of Life.” 

Actually, there are two reasons why we of the American Council of Christian 
Churches must deal with the subject of the U. N. and the church First, as 
Christians we realize that religious freedom is about to be brought into jeopardy, 
We dare not stand idly by while others busy themselves with devices which will 
ultimately deprive us of our present privilege to preach the Gospel. The second 
reason is that we are citizens of these United States of America, and our 
political freedom is about to be brought into jeopardy as well. When these two 


reasons exist side by side, they unite to form an undeniable responsibility to 
speak out. 





















































DEMOCRACY OR REPUBLIC 






What is the United States of America, a democracy or a republic? It ought 
not to be necessary to ask such an elementary question, but it is. The United 
States of America is a republic, not a democracy, regardless of all the senti- 
mental talk about democracy we are hearing today. 

When did you ever pledge allegiance to the flag of the United States of 
America, and to the democracy for which it stands? When did you ever 
join in singing the Battle Hymn of the Democracy? As Benjamin Franklin 
left the final meeting of the Constitutional Convention in Philadelphia, back in 
1787, some woman in the crowd standing outside Independence Hall asked 
Franklin what type of government the Convention had produced. His reply was, 
“A republic, if you can keep it.” 

Remember this: We are living in the midst of an age in which everyone is 
using the word “democracy,” regardless of the kind of government that lies 
behind such a claim. The word “democracy,’ however, does not so much as 
appear in the Declaration of Independence, our United States Constitution, 
Washington’s state papers, or Jefferson’s inaugural. There is one place where 
it is found, though. The word “democracy” is found many times in the 
Federalist, that remarkable series of 85 essays which forms a commentary on 
our Constitution, by some of the very men who helped to draft it, namely, 
Alexander Hamilton, James Madison, and John Jay. Within its pages these 
three worthies of our political history have made it very plain that a democracy 
was the very thing they sought to avoid, because of its many defects. 

What are some of the defects of a democracy? James Bryce, the famous 
historial, enumerates them in his American Commonwealth. According to 
Bryce, a democracy is weak during emergencies; it is unable to act promptly; 
it exhibits fickleness and instability; it can become guilty of insubordination 
and may manifest a disregard of authority; it seeks to level down everything 
[how true this is of much U. N. propaganda]; it deprives minorities of their 
rights, for the simple reason that a democracy is majority rule; it succumbs to 
the passion, for changing customs; and it favors the arising of a demagogue who 
does not hesitate to play upon the feelings of the masses. 

We sincerely hope this recital of the weaknesses of a democracy has not 
offended you; but if it has, it demonstrates how far we have moved away from a 
basic understanding of our own form of government. The real purpose of these 
remarks, however, is to provide a background for considering how it is possible 
for this Nation to have been committed to membership in an international body 
such as the United Nations, without such committal ever having come before 
the people for a vote—which would have been the case in a true democracy. 

Our Government is a government by law, not a government by men—or at least 
it should be. We elect our Senators and our Representatives who, in turn, act 
in our behalf to make our laws. This is government by representation of the 
people, in the form of a republic, and not government directly by the people, in the 
form of a democracy. 

By official action of our Senators and the President, the United States of 
America has become a part of the United Nations, after having adopted the 
United Nations Charter as a treaty. We shall have more to say about treaty 
ratification later, but this brief statement will serve for the present to lead us 
into a consideration of the United Nations as an internaticual organization. 
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STRUCTURE OF THE UNITED NATIONS 


At present there are 60 nations, or states, in the United Nations.’ These 60 
nations have just about every kind of government possible to be devised. There 
are republics such as our own; absolute and constitutional monarchies, democra- 
cies, Fascist states, socialistic states, and, of course, totalitarian dictatorships. 

Che United Nations is held together by its Charter. This Charter lists six 
main “organs” of the U. N.: The General Assembly, the Security Council, the 
Economie and Social Council, the Trusteeship Council, the International Court 
of Justice, and the Secretariat. Some of these organs do not concern us in rela- 
tion to the subject under discussion, and others only in a limited way. 

The General Assembly is composed of all 60 of the member nations. Each 
member has not more than 5 representatives. Each member state has but one 
vote. The Assembly meets once a year, although special sessions may be con- 
vened under certain conditions. Did you notice that each member state has but 
one vote—including the United States of America? What chance does our Re- 
public, based upon freedom of the individual, have in a body with contrary 
beliefs, when a given matter comes to a vote? We can be, and we have been, 
voted down overwhelmingly. This is not meant to sound like the whining of 

little boy who cannot always have his way, but as a serious matter in the 
field of everyday human affairs. 

‘he Security Council is composed of 5 permanent members and 6 nonper- 
manent members, elected by the General Assembly for 2-year terms. The per- 
manent members are: China, France, Union of Soviet Socialist Republics 
(Russia); the United Kingdom, and our own United States. At present the 
nonpermanent members are: Brazil, Chile, Greece, the Netherlands, Pakistan, 
and Turkey. The Security Council functions continuously, and is the body 
that can call our boys to Korea, and force all member states to carry out its 
decisions, 

UNESCO, as we know, is the unit that has recently come under so much 
fire—and rightfully so. The United Nations Educational, Scientific, and Cultural 
Organization has as its purpose such high-sounding tasks as contributing to 
peace and security, by promoting collaboration among the nations through 
education, science, and culture. Its ultimate and altruistic goal is declared to 
be the guaranteeing of human rights and fundamental freedoms for the peoples 
of the world, without distinction of race, sex, language, or religion. UNESCO, in 
short, is the propaganda arm of the United Nations. 

It can easily be documented, however, that the underlying purpose of UNESCO 
s to educate the masses for world-mindedness, thus preparing the way ior 
eventual world government. For a time this was denied, and those who opposed 
UNESCO were brought under the most vicious smear attacks. But now there 
can be no doubt about this underlying purpose. 

Because of the mounting opposition to UNESCO's program of indoctrination 
for world-mindedness, the United States House of Representatives (H. R. 7289) 
has ruled as follows: “None of the funds appropriated * * * shall be used (1) to 
pay the United States contribution to any international organization which 
engages in the direct or indirect promotion of the principles or doctrine of 1-world 
government or 1-world citizenship; (2) for the promotion, direct or indirect, 
of the principle or doctrine of 1-world government or 1-world citizenship.” 

It is the International Court of Justice that chiefly concerns us now, in con- 
nection with the U. N. and the church. This international court is the “principal 
judicial body of the United Nations.” All member nations can refer to it “any 
case they wish.” A body of 15 judges, elected by the General Assembly and the 
Security Council, is empowered to pass judgment upon any case brought before 
the Court. After judgment has been reached, the Court itself may call upon 
the Security Council to “give effect to the judgment of the Court.” In simple 
language, this means that the Court has been given ready-made machinery to 
enforce its own decisions. But the appalling thing is this: Although composed 
of 15 judges, only a majority of the quorum of 9 judges are necessary to bring 
conviction. In other words, a minimum of 5 judges have been granted the power 
of decision over the lives and property of literally millions of people, including 
the 150 millions of people in the United States of America. Is this what you 
want? 


1 Material for the structure of the United Nations is taken from Basic Facts About the 
United Nations, 7th ed., January 1952, United Nations, New York. Any changes which 
have taken place since then are beyond our control. 
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COMMUNIST INFLUENCE 





AT WORK 













No doubt you remember that Alger Hiss was the first General Secretary of 
the San Francisco Conference, and that he had a hand in drafting the U. N. 
Charter. Of course, he has now been replaced by another; but some still hold 
him in high esteem, including our own former United States delegate to the U. N., 
Mrs. Eleanor Roosevelt. 








In the latest book of Louis Budenz, The Cry Is Peace, we find this charming 
exhibition of esteem: “In her syndicated column, appearing in the New York 
World-Telegram, on August 16, 1948, Mrs. Roosevelt rushed to the defense of 
Alger Hiss, whose case was then being considered by the House Committee on 
Un-American Activities * * * Mrs. Roosevelt said: ‘Yet I disapprove very 
much of the way in which these legislative committees work. Smearing good 
people like Lauchlin Currie, Alger Hiss, and others is, I think, unforgivable, * * * 
Anyone knowing either Mr. Currie or Mr. Hiss, who are the two I happen to know 
fairly well, would not need any denial on their part to know they are not Commu- 
nists’ (pp. 126-127). Mr. Budenz, himself a former editor of the Daily 
Worker, later states: “One Alger Hiss is worth more than 500,000 undisciplined 
and loosely organized members. [He means, of the Communist Party.] By his 
advice to official Washington, Hiss aided in giving Stalin 600 million people, and 
untold resources” (ibid., p. 198). 

By the way, here is something interesting. The People’s Daily Worker, Com 
munist newspaper of the West, is advertising a new 12-inch record by baritone 
Paul Robeson, containing both the national anthem of the U. 8S. 8S. R., and the 
United Nations song. If any of you folks wish to add it to your collection, 
you may purchase a record for the low price of 59 cents. 






















UNESCO AND WORLD GOVERNMENT 





Earlier we stated that 


UNESCO is educating the masses for eventual world 
government, 


Let us consider some of the evidence behind this assertion. 
First, there is the new book by A. H. Feller entitled United Nations and 
World Community. Since 1946, Mr. Feller * has been the General Counsel of the 
United Nations, so that his book bears an authoritative tone. According to this 
author, there is a very real barrier to a world community. That barrier is 
national sovereignty. Hence Mr. Feller writes: “* * * international coopera- 
tion can exist only if states are willing to yield some portion of their sovereignty 
for the common good. Every step in fostering cooperation therefore involves an 
assesment of the extent to which cooperating states are willing to restrict their 
freedom of action” (p. 12). Here is a question for you: How can sovereignty 
be divided? If we give up some portion of our national sovereignty, and bow 
to a higher power, we are no longer sovereign—unless words have lost all 
meaning. We go on to say that the latest political heresy is that sovereignty 
can be divided. Sovereignty cannot be divided. It can only be relinquished. 
They say the worst thing that can be done to an American is to make him 
think. We hope to do that to you, on this matter of world government—unless 
you are like the hard-working lady whom a minister commended for her faithful 
attendance every Sunday. “Yes,” she admitted to him, “it 
here and just sit down, and not have to think about anything.” 
A short while ago Milton Mayer, an educator, spoke in Pasadena at the First 
Congregational Church. The meeting was sponsored by the American Friends 
Service Committee. Mr. Mayer has become quite notorious as the man who 
refuses to salute our flag. We picked up from the literature table a peace 
service bulletin of the Friends Committee, dated October 1952. The very first 
paragraph heading was “UNESCO and World Citizenship.” The paragraph 
reads: “On the heels of the banning of ‘The E in UNESCO’ by the Los Angeles 
and Monrovia school boards, it is good to come upon these remarks by the 
editors of the Saturday Review of Literature (July 19); ‘if UNESCO is 
attacked on the grounds that it is helping to prepare the world’s people for world 
government, then it is an error to burst forth with apologetic statements and 
denials. Let us face it: the job of UNESCO is to help create and promote 
the elements of world citizenship. When faced with such a charge, let us 
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all means affirm it from the housetops. Let us say that we are moving 

ven and earth to create a human community on this planet, that world citizen- 
1») is the ultimate goal and no one need apologize for it.’ ” 

suring the question period afterward, we asked something like this: Are we 

inderstand that the American Friends Service Committee is on record as 

ving world government as the ultimate goal? The moderator of the 
ting, personally connected with the friends committee at its Pasadena office, 
frankly stated that, although they realized the task could not be accom- 
hed immediately, and that they would have to go ahead a step at a time, 
their ultimate goal was world government. When the Quakers themselves 
it it, who can deny it? 
\nother church body that has put itself on record as favoring some form of 

lid government is the Protestant Episcopal Church. The pastoral letter 
ied by The House of Bishops of General Convention, dated September 19, 

» includes these sentences: “It is right that nations seek stronger and more 
during unity, and find the way to put behind them old and now meaningless 

onalisms. For all the blessings which national life has brought us, the con- 

tion of absolute national sovereignty is an anachronism. In the words of a 
solution of this convention, ‘The only possible pathway to world peace lies 
ough collective security.’ Indeed, with all thoughtful citizens, we pledge 

support to the United Nations Organization, and hope for its future develop- 
nt into a world federation open to all peoples, and capable of maintaining 
n be free” (italics supplied). 

Do you think nationalism is meaningless? Do you consider the United States 

(merica to be out of date because it is a sovereign nation? The bishops of 
he Protestant Episcopal Church do, according to their own pastoral letter. 

Surely no one would doubt that the Nation magazine is favorable to things 
pro-Russian. In the issue of September 20, 1952, Aubrey B. Haines writes on 
Hubub over UNESCO. The last paragraph reads: “The ban on the UNESCO 
booklets imposed by the Los Angeles Board of Education is of national interest. 
\merica is today one of the few great democracies remaining on the face of the 
earth. Jf the brotherhood of man and world government cannot be taught in 
Los Angeles public schools as truth or even as opinion, education everywhere 
should rise up and protest. Only those who know the truth and will the good 

n be free“ (italics supplied). 


ENCOURAGING WORDS FROM STALIN 


Do you know why those to the left of center are so desperately anxious 
to save these so-called cultural agencies? One answer is found in Joseph 
Stalin’s pamphlet, Dialectical and Historical Materialism. In concluding the 
section on historical materialism (materialistic interpretation of history), and 
the claimed relation between the mode of production and human character, com- 
nunism’s present leader goes on to say: “After the new productive forces have 
matured, the existing relations of production and their holders—the ruling 
classes—become that insuperable obstacle which can only be removed by the 
conscious action of the new classes, by the forcible acts of these classes, by 
revolution. Here stands out in bold relief the tremendous role ( Stalin’s italics) 
of new social ideas, of new political institutions, of a new political power, whose 
mission it is to abolish by force the old relations of production. Out of the con 
flict between the new productive forces and the old relations of production, out 
of the new economic demands of society there arise new social ideas; the new 
ideas organize and mobilize the masses; the masses become welded into a new 
political army, create a new revolutionary power, and make use of it to abolish 
by force the old system of relations of production, and firmly establish the new 
system. The spontaneous process of development yields place to the conscious 
actions of men, peaceful development to violent upheaval, evolution to revolu- 
tion” (pp. 48-44). This is the official word from Moscow that Kremlin agents 
everywhere are to educate the masses for the new social order, and Moscow is 
never more pleased than when it can encourage others to do the work and pay 
the bills. 

Further confirmation of Stalin’s behind-the-scenes part in these things is found 
in his Foundations of Leninism, in the chapter on Strategy and Tactics. After 
giving the moving history of communism’s rise to power in Russia, Stalin refers 
to a period (1907-12) when the party had to go underground. During this under- 
ground period we are told that “the revolutionary mass organizations were super- 
seded by cultural, educational, cooperative, insurance, and other legal organiza- 
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tions” [italics added]. When we recall that UNESCO is the alphabetical name 
for United Nations Educational, Scientific, and Cultural Organization, no comme; 
seems necessary. 


PRELUDE TO WORLD GOVERNMENT 


Let us now consider how the United Nations is a prelude to eventual world 
government. In the foreword to General Counsel Feller’s book he states: “| 
believe the United Nations to be one of the great adventures of history.” With 
this we can agree, when we note that the dictionary defines an adventure as “the 
encountering of risks ; hazardous enterprise.” By our participation in the United 
Nations we are encountering the risk of losing both our national sovereignty 
and our freedom of action. World government, you must understand, cannot 
come until national governments go. This is too big a price to pay for a mere 
adventure. 

Someone will be quick to say, as our own State Department has said, that 
the United Nations is not a world government. Of course it is not. We have 
not said that it is. We do say, however, that the United Nations is the prelude 
to world government; and Mr. Feller’s book makes this very plain. 

On page 14 he tells us that “most scholars” are convinced “that the goal of a 
stable world order can only be achieved by the development of world law and 
world community.” You realize, do you not, that these are the scholars who 
teach the teachers who teach your children? 

On page 31 he tells us that, “Almost from the outset the application of the 
Charter [of the U. N.] in the daily problems of international affairs set its course 
along the road of development and expansion.” In other words, what the 
U. N. is now is not what it intends to become. 

On page 44 Counsel Feller reveals that “the members of the United Nations 
have undertaken an obligation to require nonmembers to abide by certain prin- 
ciples to which these nonmembers have not specifically subscribed. In the light 
of the orthodox rules of international law this was an unprecedented and bold 
advance toward providing a general law for the whole world through the act of 
only a part of the states.” Then he adds, “* * * there is every warrant for 
holding that they had the right to enact law for the entire community” [italics 
supplied }. 

This is somewhat like the three Boy Scouts who reported to their scoutmaster 


that they had done a good deed that day. “We helped a little old lady across 
the street,” they said. “That is a good deed,” the scoutmaster replied. “But why 
did it take three of you?” And one of them answered, “Because she didn’t want 


0 go.” 
to go. 


REVOLUTION BY TREATY 


Now we come to the matter of how we got into this predicament, and how we 
can get out of it. The second paragraph of article VI of our United States Con- 
stitution contains these words: “This Constitution, and the laws of the United 
States which shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, shall be the 
supreme Law of the Land; and the Judges in every State shall be bound thereby, 
any Thing in the Constitution or Laws of any State to the Contrary notwith- 
standing.” 

The United Nations Charter has been ratified as a treaty, and has now 
become a part of “the supreme law of the land.” Nothing in our Federal Consti- 
tution, our State constitutions, our county, city, or town ordinances may read 
contrary to the United Nations Charter. This is nothing less than revolution by 
treaty. 

Until the advent of the United Nations, there was no problem in regard to 
treaties, for the simple reason that previous treaties have been confined to such 
matters as international reparations following war, international boundary 
disputes, or international commercial and trade agreements. The United Na- 
tions Charter, however, begins with the words, “We the peoples of the United 
Nations.” It is “We the peoples’”—not “We the nations.’ This automatically 
brings the United Nations down into the realm of human affairs—affairs which 
affect our daily lives as individuals. 

To illustrate how radical a departure this is, here are the words of Mr. John 
P. Humphrey, Director of the Division of Human Rights of the United Natitons: 
“\V\ hat the United Nations is trying to do is revolutionary in character. Human 
rights are largely a matter of relationships between the State and individuals, 
and therefore a matter which has been traditionally regarded as being within 
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» domestic jurisdiction of States. What is now being proposed is, in effect, 
he creation of some kind of supernational supervision of the relationship be- 

een the State and its citizens” (from an article in the January 1948 issue of 
the Annals of the American Academy of Political and Social Sciences). 

Later the same year (August 8, 1948) Mr. James Pomeroy Hendrick, legal 
adviser to Mrs. Kleanor Roosevelt, stated in his progress report of the Depart- 
ment of State Bulletin: “The theory of the covenant [Covenant on Human 
Rights] in itself is revolutionary ; an undertaking by international treaty to in- 

ire certain rights which have traditionally been regarded as being solely of 

ational concern.” 
CONFLICT WITH OUR CONSTITUTION 


Here are some examples of how the United Nations Charter conflicts with our 
United States Constitution: 

The 10th amendment to our Constitution declares that, “The powers not dele 
gated to the United States by the Constitution, or prohibited by it to the States, 

re reserved to the States respectively, or to the people.” Many of the treaties 
now being proposed by the United Nations would invalidate the original purpose 
of our Bill of Rights. 

The sixth amendment declares that those accused of crime shall be tried 
publicly “by an impartial jury of the State and district wherein the crime shall 
have been committed.” Article 52 of the Covenant on Human Rights provides 
that the acensed shall be brought to international trial before the International 
Committee on Human Rights, without benefit of jury. How interesting to recall 
that one of the grievances listed in the Declaration of Independence was that 
of “depriving us in many cases, of the benefits of Trial by Jury :—For trans- 
porting us beyond the Seas to be tried for pretended offenses.” This covenant 
article is not turning back the clock; it is turning back the calendar. 

Other violations of our national or State laws, on the strength of our U. N. 
membership, have been the ruling that aliens may own land [the famous Fujii 
case], which California law prohibits; and the seizure of the steel industry 
by the President because the United Nations Charter does not seem to recognize 
private property as a “human right.” 

The solution to our present difficulty is an amendment to the Constitution, 
limiting treaty-making power to the recognized framework of our national laws. 
In support of this, we have the testimony of United States Senator Patrick 
McCarran, May 22, 1952: “We Senators want a Constitution amendment to 
protect us as well as the American people, and I am compelled to admit here 
publicity, that I have voted for a number of treaties that I have never read. And 
if I had known how these provisions of the United Nations Charter were going 
to be used to make domestic laws, I never would have voted for the U. N. Char 
ter. I am sure I will regret to my dying day that I ever voted for the United 
Nations Charter.” [Italics supplied.] 

America needs more of this kind of humility, the willingness to admit a mis- 
take, if its future is to be safeguarded. There is an ancient proverb that says, 
“If someone betrays you once, it’s his fault. If he betrays you twice, it’s your 
fault.” 


HUMAN RIGHTS AND GENOCIDE 


By now you must be wondering what ali of this has to do with the church, 
the Gospel, and religious freedom. Well, at least two of these treaties of the 
United Nations definitely intrude into such matters: the Covenant on Human 
Rights, and the Genocide Convention, 

The Covenant on Human Rights is properly named. It does deal with 
human rights. But so-called human rights are already possessed by men, not 
granted by governments. One writer has put it this way, in reference to human 
rights: “No government can grant them, and no government can legitimately 
abolish them. The sole purpose of government should be to defend them.” 
This is exactly what our national Bill of Rights does: it protects the rights we 
already have as human beings. In fact, our Government was established by 
men who had rejected the Old World idea that individual rights are a grant 
from government. Thus, the Declaration of Independence declares that men are 
“endowed by their Creator with certain unalienable Rights, that among these 
rights are Life, Liberty, and the pursuant of Happiness.” In other words, we 
possess these human rights upon birth, before we become a conscious part of 
government. This concept the United Nations treaties deny, either directly or 
indirectly. 
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Article 13 of the covenant states: “* * * Freedom to manifest one’s religion 
or belief shall be subject only to such limitations as are pursuant to law and are 
reasonable and necessary to protect public safety, order, health, or morals or 
the fundamental rights and freedoms of others.” Here we find the clear state- 
ment that our religious beliefs and manifestations (whatever that may mean) 
are to be subject to the limitations of laws yet to be enacted. Of course, they 
are to be “reasonable and necessary” laws, but who determines that? The 
majority power. Not only so, but the very first amendment to our Constitution 
will be contravened by the treaty provisions of an international organization 
in which the United States is reduced to a voting minority. 

In 1785, James Madison had this to say about religious liberty in America: 
“The religion, then, of every man must be left to the conviction and conscience 
of every man; and it is the right of every man to exercise it as these may dictate, 
This right is in its nature an unalienable right. * * * We maintain therefore 
that in matters of religion, no man’s right is abridged by the institution of civil 
society, and that religion is wholly exempt from its cognizance.” 

How interesting it is to turn to the Constitution of Communist Russia, to see 
what it says about freedom of religion. Article 124 reads: “* * * Freedom of 
religious worship and freedom of antireligious propaganda is recognized for all 
citizens.” [Italics supplied.] 

Article 125 of the Soviet Constitution goes on to say: “In conformity with 
the interests of the working people [none others have interests in Russia], and 
in order to strengthen the Socialist system [which in Russia is built upon 
atheism], the citizens of the U. S. S. R. are guaranteed by law: (a) Freedom 
of speech; (b) freedom of press; (c) freedom of assembly, including the holding 
of mass meetings; (d) freedom of street processions and demonstrations. 

“These civil rights are insured by placing at the disposal of the working people 
and their organizations printing presses, stocks of paper, public buildings, the 
streets, communications facilities, and other material requisites for the exercise 
of these rights.” 

What is wrong with that? you ask. When the government owns everything 
and the people possess nothing, the people are at the mercy of the government. 
When the people are deprived of natural rights, they are dependent upon the 
government to grant them their rights—which can be granted or withheld at 
pleasure. In America, however, our political philosophy is that the people 
already possess their rights naturally—all the people, not just the workers- 
and government is forbidden to abridge those rights. If you cannot detect a 
radical difference between those two concepts, then may God help us—for you 
are beyond help. 


THE GENOCIDE CONVENTION 


Let us now consider the Genocide Convention. This is where the situation 
really begins to get nasty.’ 

Genocide is a coined word which means “race killing.” It refers to the killing 
of a person because he is a member of a certain race. The Genocide Convention, 
however, is not limited to race killing; and it is the things which have been 
added, and the way they are to be handled, that should prompt opposition to 
the Genocide Convention. 

Article Il of the convention itself will quickly reveal what we mean: “In 
the present convention, genocide means any of the following acts committed with 
the intent to destroy in whole or in part, a nation, ethnical, racial, or religious 
group, as such: (a) Killing members of the group; (b) causing serious bodily 
or mental harm to members of the group; (c) deliberately inflicting on the 
group conditions of life calculated to bring about its physical destruction in 
whole or in part; (d) imposing measures intended to prevent births within the 
group; (e) forcibly transferring children of the group to another group.” 

Article III declares: “The following acts shall be punishable: (a) Genocide; 
(b) conspiracy to commit genocide; (c) direct and public incitment to commit 
genocide: (d) attempt to commit genocide; (e¢) complicity in genocide.” 

Mr. Feller’s book tells us that this is the first of such conventions to come 
forth from the United Nations, and adds that they are to be considered as 
“binding obligations in the fields of human rights” (op. cit., p. 101). 


8’ The complete story, in readable form, of the background of the Genocide Convention is 
found in Collier's magazine for March 3, 1951. Arguments on the Genocide Convention 
from the floor of the Senate may be found in the Congressional Digest of December 1950, 
which also includes the complete text. 
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Do you want a convention like this to become a part of the fundamental 
iw of the land? Do you want to become chargeable with causing “mental 
im” to a “part” of some race—and we are all members of some race— 
en you go forth to preach the gospel of salvation from sin? Do you want 
be taken before an international tribunal to be tried for “complicity” in 
enocide, if your pastor should engage, for example, in Jewish evangelism? If 
the Genocide Convention is ratified as a treaty, these astounding things will 
hecome possible, even though they obviously contradict our Federal and State 
Constitutions. Treaty ratification will mean that any American citizen can be 
ried as a criminal before an international court, should he say or do anything 
at might be interpreted as causing “serious mental harm” to anyone on 
ccount of his race, nationality, or religion. And remember that we are 
entering an era in which to be accused is tantamount to being adjudged guilty. 


THE PROPHETS AND APOSTLES ON TRIAL 


From some standpoints the Bible is a highly controversial book. By contro- 
ersial we mean it contains the records of many, many controversies among men. 
Che Prophets of the Old Testament did not hesitate to denounce rulers or nations, 

hen they became guilty of spiritual wickedness. The Apostles of the New Testa- 
ment did not hesitate to warn God's people against specific errors and those who 
taught them. Our Lord Jesus Christ did not hesitate to excoriate such groups as 
the Pharisees, the Saduccees, and the Herodians. 

Let us imagine that these same dynamic spiritual leaders, the Prophets, the 
Apostles, and our Lord, are living in the foreseeable future, with such instru- 
ments of international law in effect as the Covenant on Human Rights, and the 

Genocide Convention. From what could happen to them, we can determine what 
could happen to us, if these things come to pass in our own lifetime. 

Do you recall the story of Moses before Pharaoh of Egypt, recorded in the 
Book of Exodus? Here is definitely a “racial” conflict: Egyptians against 
Hebrews, and vice versa. 

As the leader of God’s ancient people, Moses could have been accused by the 
Egyptians of the following “crimes”: Conspiracy to commit genocide, incitement 
to commit genocide, and attempt to commit genocide. Aaron and Miriam would 
no doubt have been charged with complicity to commit genocide. 

Is this a serious matter? Well, article 1V of the Genocide Convention provides 
that “persons committing genocide or any of the other acts enumerated in article 
III shall be punished, whether they are constitutionally responsible rulers, public 
officials, or private individuals.” [Italics supplied.] Rulers, public officials, or 
private individuals—that takes in everyone. Off Moses must go, to be tried before 
an “international penal tribunal,” according to article VI. 

For an example of real courage—or perhaps we should say, foolhardiness, 
since we are thinking of the future—we next cite the Prophet Amos. Nation 
after nation came under the lash of his denunciation, as he listed the “three 
transgressions of Damascus, and for four,” ete. This was perfectly agreeable 
to everyone—until Amos mentioned the three and four transgressions of Israel. 
Then Amaziah the priest sent word to Jeroboam the king: “Amos hath conspired 
against three in the midst of Israel: the land is not able to bear all his words” 
7: 10). Now listen to what Amaziah said to Amos: “O thou seer, go, flee 
thee away into the land of Judah, and there eat bread, and prophesy there: but 
prophesy not again any more at Bethel: for it is the king’s chapel, and it is 
the king’s court” (7: 12, 13). 

Amos would not get off that easy under these U. N. treaties. No; he would 
be brought to trial for violating article 183 of the Covenant on Human Rights, 
on the grounds that his prophesying was contrary to “publie safety.” For 
alter all, did not Amaziah charge that “the land is not able to bear all his words”? 

The Prophet Jeremiah was fortunate. He only had to stand in muddy water 
in a dungeon. We can hardly conceive what would be done with him, after 
an international tribunal finished hearing all the charges that could be lodged 
against him. 

The Apostle Peter would fair but little better, for he openly condemned the 
Jews for crucifying the Lord Jesus Christ. Then he had the audacity to call 
upon them to repent, even saying, “Save yourselves from this untoward 
generation” (Acts 2: 40)... Was there ever a clearer case of genocide? Israel, 


‘This paragraph may not in any way be interpreted as racial prejudice or anti-Semitism, 
since a careful reading of the Scripture record will reveal that the Apostle Peter was 
speaking to the very persons involved in the crucifixion of Christ Many of them were so 
convicted by this sermon that they cried, “Men and brethren, what shall we do?" following 
which nearly 3,000 were converted to Christianity (Acts 2: 36-41) 
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you see, has both signed and ratified the Genocide Convention. According to 
article VIII: “Any contracting party may call upon the competent organs of 
the United Nations to take such action wader the Charter of the United Nations 
as they consider appropriate for the prevention of acts of genocide or any of 
the other acts enumerated in article III.” 

Do you begin to catch a glimmer of light? Do you begin to see why we are 
hearing a testimony against such international treaties? So widespread have 
these ideas become that our own Department of State has said: “There is no 
longer any real difference between ‘domestic’ and ‘foreign’ affairs.” (State 
Department Publication 3972, Foreign Affairs Policy Series 26, released Sep 
tember 1950, with foreword by President Truman). 

In the Acts of the Apostles, chapter 19, we have a record of the Apostle Paul's 
missionary work in Ephesus, then the seat of idolatrous Diana worship. Con 
verts to Christ from among the Diana cult burned their books of magic, tossed 
out their silver shrines to the goddess Diana, and thereafter worshipped the 
true and the living God “in spirit and in truth” (John 4:24). After the silver- 
smiths had banded together to protect their fast-failing trade, we read that 
“the whole city was filled with confusion” (vy. 29). If it had not been for a 
levelheaded town clerk, there might well have been a mob scene. But can you 
not picture how this would have been handled by U. N. machinery? 

We are rapidly reaching the place where true Christian missionaries may 
no longer go forth among heathen idolaters with a testimony to the true and 
living God of the Bible: for no distinction is henceforth to be made between 
national, ethnical, racial, or religious groups. This will serve to extend the 
brand of religious freedom found in Communist Russia: believe what you wish, 
but keep still about it. 

It was accused of the Lord, in Luke 23: 5, “He stirreth up the people.” Ah, but 
the Covenant on Human Rights proposes to pass laws to “protect public safety, 
order, health, or morals.” The Genocide Convention makes “direct and public 
incitement to commit genocide” punishable. Our Lord did not escape punish- 
ment under the Roman Empire. Can we hope to escape, those of us who give 
forth a Christian testimony, if these legal instruments become operative as 
domestic law in America? 


PRESBYTERIANS AND BAPTISTS TOO 


All this being true—or at least possible—it taxes one’s thinking power to 
discover an explanation of how church after church has gone on record as favor- 
ing these measures. 

The recommendation of the standing committee on social education and action, 
164th General Assembly of the Presbyterian Church in the United States of 
America, is an amazing example: 

“* * * We recognize that the peace of the world cannot be secured until inter 
national measures to safeguard human rights and personal freedoms have been 
adopted by our Nation and all other nations. We call upon the members of our 
churches to pledge themselves anew to denounce the divisive forces that seek to 
destroy community and concord in the world, thwart the working of the United 
Nations, and impede adoption by this country of international measures to safe- 
guard human freedom. We reaffirm our church’s position and urge the prompt 
ratification by the United States Senate of the convention on the prevention and 
punishment of the crime of genocide. We believe that to safeguard the right of a 
national group or race to survive is a minimal standard of freedom. * * * We 
call upon the United States delegation to the United Nations to press for the com- 
pletion of the proposed Covenants of Human Rights to include the full orbit of 
political, social, religious, and economic freedoms for individuals and groups” 
(Presbyterian Life magazine of July 5, 1952, italics supplied). 

Here also is the way the American Baptist Convention feels about the United 
Nations, according to a resolution adopted in Buffalo, N. Y., June 15, 1951: 

“Whereas the establishment of peace with justice for all mankind is one of 
the basic ideals of the Christian Church ; and 

“Whereas the United Nations is the world organization dedicated to this search 
for a just peace; and 

“Whereas the United Nations has made steady progress toward this goal by 
furnishing a world forum for full and open discussion of political d‘fferences 
between the nations, and has provided the machinery for fair and peaceful solu- 
tion of these differences, and is accomplishing a vast program of relief and 
technical assistance to needy areas of the world; and 
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“Whereas the basic charter of the "Jnited Nations opens mernabership to all 
ations having a stable government and willing to accept the principles of the 
Charter: Therefore, be it 

“Resolved, That we reaffirm our belief in the United Nations and its specialized 
gencies responsible for preserving and extending human rights and fundamental 
freedoms: Furthermore be it 

“Resolved, That we urge the responsible officials of our Government to work 
with and through the United Nations at every opportunity, avoiding unilateral 
ind independent action, to the end that it may continue to grow in strength and 
service to mankind” (italics of above clause supplied). 

Our only comment is this: We hope and pray that our United States Senators 
ind delegates to the United Nations bear in mind that we already have a Bill 

Rights in this country, and that these U. N. measures, if adopted, will work 
to the destruction of our own freedom. 


ANTI-COMMUNIST SPIRIT 


The recital of these things generally gives rise to an anti-Communist spirit 
among those who love and value true freedom. But this very spirit constrains us 
to ask a question: “Why do you oppose communism?” 

“T oppose communism because it is atheistic,” answers one. 

Yes, communisin is built upon a foundation of atheism—not mere passive athe- 
ism, but militant atheism. Your answer must mean that you believe in the 
existence of God. The God of the Bible, however. is a Triune Being, Father, Son 
and Holy Spirit. Is this the God in whom you believe? If not, there is danger 
that, without realizing it, you may be confessing a false god which has no objec 
tive existence. 

“T oppose communism because it is materialistic,’ still another answers our 
question. 

Communism certainly is materialistic, rigidly so. Communism teaches that 
matter is everything, and that man has no immaterial soul. Such a debased 
doctrine is repugnant to most people, and is resisted by a conscience that is 
enlightened. Sut if you oppose communism because it is materialistic, this 
means you believe that man possesses a soul. Tell us, what is going to happen 
to your soul after death? The Lord Jesus Christ said: “For what shall it profit 
a man, if he shall gain the whole world, and lose his own soul?’ (Mark 8:36). 

Then a third question answers, “I oppose communism because of its philosophy 
of dialectics.” 

Without a doubt there could be no communism apart from the philosophy of 
dialectical materialism, the theory that there is nothing stable or secure, no 
“eternal verities.” If this is why you oppose communism, of necessity it means 
you believe that some things in this universe are stable and secure. Nothing, 
we add, is more stable than the Gospel of Christ, for Jesus Christ is “the same 
yesterday, and today, and forever” (Hebrews 13:8). Hence it cannot but be 
our prayerful desire that you have put your trust in Him for your soul’s salva- 
tion. To those who may not yet have placed their trust in Him, we present 
this promise of salvation: “If thou shalt confess with thy mouth the Lord Jesus, 
and shalt believe in thine heart that God hath raised him from the dead, thou 
shalt be saved. * * * For whosoever [whether Jew or Gentile] shall call upon 
the name of the Lord shall be saved” (Romans 10:9 and 13). 


WHAT CAN BE DONE? 


It is said that there is only 1 of 2 ways treaties can be taken out of Senate, 
once they are proposed: ratification or rejection. It goes without repeating 
that we would urge the Senate to reject such international treaties as the 
Covenant on Human Rights and the Genocide Convention. They cannot be im 
plemented or enforced apart from a socialistic state. We can take heart that 
many of our Senators have realized this, and are about to consider an amend 
ment to the Constitution which will restrict treaty-making powers sufficiently 
to maintain the right of Congress to formulate domestic law for this country. 

It would behoove us all to write to our Senators a word of encouragement in 
this matter. They are our elected representatives, but they cannot intelligently 
represent us unless they know how we wish that to be done. 

The freedom we have in America is too sturdy a barrier to the tyrannical 
purposes of Socialists and revolutionaries for us ever to imagine we can relax 
in our efforts to preserve our Republic. This means that we must inform our 
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selves, and keep ourselves informed, of all agencies and forces which seek ty 
do us harm 

Most important of all is that we pray for God to rule and overrule in our 
behalf, for God is the author of liberty; it is His battle, even more than it is 
ours. 

We began by reference to the second Psalm: “Why do the heathen rage, and 
the people imagine a vain thing? The kings of the earth set themselves, and 
the rulers take counsel together, against the Lord, and against his anointed 
We close in the same vein, by noting the admonition with which the spirit of 
God has been pleased to conclude this same Psalm: “Be wise now therefore, © 
ye kings: be instructed, ve judges of the earth. Serve the Lord with fear, and 
rejoice with trembling. Kiss the Son, lest He be angry, and ye perish from the 
way, when His wrath is kindled but a little. Blessed are all they that put thei: 
trust in Him” (ver, 11-12). 


APPENDIX 


Oath administered to all employees of the United Nations: 

“T solemnly swear to exercise, in all loyalty, discretion, and conscience, the 
functions entrusted to me as a member of the international service of the United 
Nations: to discharge those functions and regulate my conduct with the interests 
of the United Nations only in view, and not to seek or accept instructions in re 
gard to the performance of my duty from any government or authority externa! 
to the Organization.” [Italics supplied. } (From Activities of United States 
Citizens Employed by the United Nations, Committee on the Judiciary of the 
United States Senate, 82d Cong., p. 10.) 

Excerpts from the testimony of Alfred J. Van Tassel, United States employee 
at the United Nations, together with questions propounded to him: 

“Senator O'Connor. I would like to ask you some questions now as to any par- 
ticipation on your part, prior to your becoming a member of the United Nations 
Were you ever a member of the Communist Party? 

“Mr. VAN TASSELL. Sir, on that question, I would like to decline to state. I 
would like to be able—I would like to say that I uphold the Constitution of the 
United States. I have had a lot of occasions to use the Constitution of the United 
States in the last few months in the course of the grand-jury hearings, and I can 
personally testify that it is a very fine instrument. I would like to pay tribute 
to the foresight of the founding fathers, who knew that 150 years later there 
would be people like myself who would need their protection. 

“Senator Smirnu. If you were not a member of the Communist Party, you would 
have no fear in saying so, so far as your rights of a citizen being protected? 

“Mr. VAN TAsseL. I am afraid, sir, that that question is too involved for me 
to understand. 

“Senator Sairn. I will put it another way. Do you think it would be wrong 
for an American citizen to say that he was not a Communist? Do you think 
there is any infringement of his rights by his saying, “I am not a Communist’? 

“Mr. VAN TASSEL. I think, sir, one shouldn’t be called upon to—— 

“Senator Fereuson. To ever answer that? 

“Mr. VAN TasseL. To ever answer, yes. sir. And I feel, incidentally, that it is 
certainly irrelevant to the question of employment in the United Nations, which 
includes among its members nations of every political complexion. 

“Senator Smirn. If you answered that question by saying that you were not 
and had not been a Communist, don’t you think that would be something that 
would be inspiring and refreshing for those who want to bolster the forces of the 
United Nations? Would it not clear things up? 

“Mr. VAN TasseL. I think that it will be a sad day for the United Nations 
when it does not include the Communist countries of the world, because on that 
day, the day on which the great powers split apart, we know that at that time 
we are headed for war. 

“Senator Smiru. So you think it is all right to have American Communists In 
the employment of the United Nations? 

“Mr. VAN Tasset. I see no objection whatsoever to having American Com- 
munists, French Communists, Soviet Communists, every other kind. They have 
to be loyal to the United Nations” (ibid., pp. 4, 16, 19, [italics supplied]). 

Department of State reply to queries on the relationship of United States 
‘itizens employed by the United Nations: 

“The United States Government does not attempt to instruct the Secretary- 
General as to whom he may employ or may not employ; it neither recommends 
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| nited States citizens for employment nor gives loyalty or security clearance 
o those employed. 

“At the same time, the Department of State has made known to the Secretary- 
General its view that the employment of United States citizens who are Com- 
yunists is not in the best interest of the United Nations, and the Department 
as long had assurance of the Secretary-General’s agreement to this prin- 

ple. * * *” (From Department of State Foreign Policy Briefs, vol. II, No. 
8. November 7, 1952.) 

Statement of the Committee on the Judiciary of the United States Senate on 
ctivities of United States citizens employed by the United Nations, published 
January 2, 1953: 

‘The records in our Government files regarding the nature of the Communist 
movement, both nationally and internationally, establish beyond a doubt that a 
Communist, wherever he is placed, can be counted upon to carry out his chosen 
mission of espionage, sabotage, and activities against the United States. It is 
hard to believe there are high-ranking officials in the United States Department 
of State who do not know this. But the State Department’s record in connection 
with the agreement respecting security checks on United States employees, and 
the State Department’s action and inaction pursuant thereto, appears to indi- 
cate that responsible officials of the State Department either had no conception, 
or willfully disregarded, the present and potential danger to the national security 
inherent in the clustering of subversives or other persons disloyal to the United 
States under the aegis of the United Nations.” 

Resolution on religious and civil liberties unanimously adopted at the Ninth 
Annual State Convention of the American Council of Christian Churches of 
California, Pasadena, Calif., November 7, 1952: 


RELIGIOUS AND CIVIL LIBERTIES A RESOLUTION UNANIMOUSLY ADOPTED AT THB 
NINTH ANNUAL STATE CONVENTION, AMERICAN COUNCIL OF CHRISTIAN CHURCHES OF 
CALIFORNIA, PASADENA, CALIF., NOVEMBER 6 AND 7, 1952 


Whereas the first amendment to the Constitution of the United States of 
America declares that Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof ; and 

Whereas article VI, paragraph 2, of the Constitution, declares that all trea 
ties made under the authority of the United States shall be the supreme law 
of the land, to the extent that they may supersede the national and State laws, 
and thus become the law of the land; and 

Whereas the sixth amendment to the Constitution of the United States of 
America guarantees the right of any person accused of crime to a trial by an 
impartial jury of the State and district in which the crime was committed; and 

Whereas such instruments as the Covenant on Human Rights and the Genocide 
Convention, as formulated by the United Nations, would curtail or eliminate 
religious liberty as protected by the Constitution of the United States; and 

Whereas violation of these instruments of international law could result in 
the transporting of American citizens to a foreign land to be tried by an inter 
national tribunal without benefit of trial by jury: Therefore, be it 

Resolwed, That the delegates to the ninth annual State convention of the 
American Council of Christian Churches of California, convened at Pasadena, 
Calif., November 6 and 7, 1952, respectfully beseech our Senators and the Presi 
dent of the United States of America not to ratify as treaties any covenant or 
convention formulated by any international organization in such a way as to 
become a part of our domestic law ; and be it further 

Resolved, That a copy of this resolution be sent to every Senator, Senator 
elect, the President, the Vice President-elect, and to the President-e'ect. 

Reverend Scorr. First of all, I present a resolution which was unan- 
imously adopted at the said ninth annual State convention, November 
6 and 7, 1952. Copies of this resolution were sent to each Senator, 
Senator-elect, the President, the Vice President-elect and to the Presi- 
dent-elect. This resolution is captioned “Religious and Civil 
Liberties.” 

Senator Bricker. Who was it that passed the resolution ? 

Reverend Scorr. The ninth annual State convention of the Ameri 
can Council of Christian Churches of California. 

Senator Bricker. By Christian Churches what do you mean? 
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Reverend Scorr. A group of churches that are given to preserve the 
testimony of the word of God versus liberalism and modernism as 
we know it in the church ranks today. 

Senator Bricker. It is not the Christian Church that we know in 
the Middle West then ? 

Reverend Scorr. I do not presume so. 

Senator Smirn. How many were present and how many people 
are behind that organization ¢ 

Reverend Scorr. The American Council of Christian Churches was 
organized in 1941. It is composed of 16 denominations, has more than 
6,000 congregations and over 1 million Christians who adhere to the 
American Council of Christian Churches’ position. 

Senator Bricker. The reason I ask you was because I belong to 
a Christian Church myself, and I was wondering whether they were 
sponsoring this. 

Reverend Scorr. A resolution unanimously adopted at the ninth 
annual State convention, American Council of Christian Churches of 
California, Pasadena, Calif., November 6 and 7, 1952. 

Whereas the first amendment to the Constitution of the United States of 
Alerica declares that Congress shall make no law respecting an establish 
ment of religion, or prohibiting the free exercise thereof; and 

Whereas article VI, paragraph 2, of the Constitution declares that all trea 
ties made under the authority of the United States shall be the supreme law 
of the land, to the extent that they may supersede the national and State 
laws, and thus become the law of the land; and 

Whereas the sixth amendment to the Constitution of the United States of 
America guarantees the right of any person accused of crime to a trial by 
an impartial jury of the State and district in which the crime was committed ; 
and, 

Whereas such instruments as the Covenant on Human Rights and the 
Genocide Convention, as formulated by the United Nations, would curtail or 
eliminate religious liberty as protected by the Constitution of the United 
States; and, 

Whereas violation of these instruments of international law could result 
in the transporting of American citizens to a foreign land to be tried by an 
international tribunal without benefit of trial by jury: Therefore be it 

Resolved, That the delegates to the Ninth Annual State Convention of the Amer- 
jean Council of Christian Churches of California, convened at Pasadena, 
Calif... November 6 and 7, 1952, respectively beseech our Senators and the 
President of the United States of America not to ratify as treaties any cove- 
nant or convention formulated by any international organization in such a 
way as to become a part of our domestic Jaw; and, be it further 

Resolved, That a copy of this resolution be sent to every Senator, Senator- 
elect, the President, the Vice-President-elect, and to the President-elect. 

The title of Reverend Bunzel’s message, parts of which I wish to 
emphasize, is “The United Nations and the Church: A Glimpse Into 
the Future.” 

My subject is, “The U. N. and the Church: A Glimpse Into the 
Future.” Lest any of you think I am out of my realm in dealing 
with such a subject, I remind you that John Witherspoon, a Presby- 
terian minister educated in Scotland, was one of the signers of our 
Declaration of Independence. Not only did John Witherspoon 
preach the Gospel of our Lord Jesus Christ, but he implemented his 
faith in political freedom by adding his name to such notables as 
Thomas Jefferson, John Adams, and Benjamin Franklin, on July 4, 
1776. This is not all: He was also head of the College of New Jersey, 
now known as Princeton University. Further, he was an author, one 
book bearing the fundamentalist-sounding title, “Essay on the Con- 
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nection Between che Imputed Righteousness of Christ and Holiness 
of Life.” 

Actually, there are two reasons why we of the American Council 
of Christian Churches must deal with the subject of the U. N. and 
the church. First, as Christians we realize that religious freedom 
is about to be brought into jeopardy. We dare not stand idly by 
while others busy themselves with devices which will ultimately de- 
prive us of our present privilege to preach the Gospel. The second 
reason is that we are citizens of these United States of America, and 
our political freedom is about to be brought into jeopardy as well. 
When these two reasons exist side by side, they unite to form an un- 
deniable responsibility to speak out. 

Republic or democracy? What is the United States of America, 
a democracy or a republic? It ought not to be necessary to ask 
such an elementary question, but it is. The United States of Amer- 
ica is a republic, not a democracy, regardless of all the sentimental 
talk about democracy that we hear today. 

The real purpose of these remarks, however, is to provide a back- 
ground for considering how it is possible for this Nation to have been 
committed to membership in a body of nations known as the United 
Nations, without such a committal ever having come before the people 
for a vote—as would be the case in a real democracy. 

Our Government is a government by law, not a government by 
men—or at least it should be. We elect our Senators and Representa- 
tives who, in turn, act in our behalf to make our laws. This is gov- 
ernment by representation of the people, in the form of a republic, 
and not government directly by the people, in the form of a democracy. 

By official action of our Senators and the President, the United 
States of America has become a part of the United Nations, after 
having adopted the United Nations Charter as a treaty. I shall have 
more to say about treaty ratification later, but this brief statement 
will serve for the present to take us into a consideration of the United 
Nations as an international organization. 

At present there are 60 nations, or states, in the United Nations. 
These 60 nations have just about every kind of government possible 
to be devised. There are republics such as our own, absoltue and 
constitutional monarchies, democracies, fascist states, socialistic states, 
and of course, totalitarian dictatorships. 

The United Nations is held together by its Charter. This Charter 
lists six main “organs” of the U. N.: The General Assembly, the Se- 
curity Council, the Economic and Social Council, the Trusteeship 
Council, the International Court of Justice, and the Secretariat. 
Some of these organs do not concern us in relation to the subject under 
discussion, and others only in a limited way. 

The General Assembly is composed of all 60 of the member na- 
tions. Each member state has not more than five representatives. 
Each member state has but one vote. The Assembly meets once a 
year, although special sessions may be convened under certain condi- 
tions. Did you notice that each member state has but one vote— 
including the United States of America? What chance does our re- 
public, based upon freedom of the individual, have in a body with 
contrary beliefs, when a given matter comes to a vote? We can be, 
and we have been outvoted overwhelmingly. I do not mean that to 
sound like the whining of a little boy who cannot always have his 
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way, but as a serious matter in the field of everyday human affairs 
as you will discover before we are through. 

it is the International Court of Justice that chiefly concerns us now, 
in connection with the U. N. and the church. The International 
Court is the “principal judicial body of the United Nations.” Al] 
member nations can refer to it “any case they wish.” A body of 15 
judges, elected by the General Assembly and the Security Council, 
are empowered to pass judgment upon any case brought before the 
Court. After judgment has been reached, the Court itself may call 
upon the Security Council to “give effect to the judgment of the 
Court.” 

In simple language this means that the Court has been given ready 
made machinery to enforce its decisions. But the appalling thing is 
this, although composed of 15 judges, only the majority of the quorum 
of 9 judges is necessary to bring conviction. In other words, a mini- 
mum of five men are granted the power of decision over the lives and 
property of literally millions of people, including the 150 million 
people of the United States of America. Is that what you want? 

Earlier I stated that UNESCO is educating the masses for eventual 
world government. Let us consider some of the evidence behind this 
assertion. 

First, there is the new book by A. H. Feller, entitled “United Na- 
tions and World Community.” Since 1946, Mr. Feller has been the 
General Counsel of the United Nations, so that his book bears an 
authoritative tone. According to this author, there is a very real 
barrier to a world community. That barrier is national sovereignty. 
Hence, Mr. Feller writes: “* * * international cooperation can exist 
only if States are willing to yield some portion of their sovereignty for 
the common good. Every step in fostering cooperation therefore 
involves an assessment of the extent to whic h cooperating states are 
willing to restrict their freedom of action” (p. 12). Here is a ques- 
tion for you: How can sovereignty be divided? If we give up “some 
portion” of our national sovereignty, and bow to a higher power, we 
are no longer sovereign—unless words have lost all meaning. I goon 
to say that the latest political heresy is that sovereignty can be di- 
vided. Sovereignty cannot be divided. It can only be relinquished. 

A short while ago Milton Mayer, an educator, spoke in Pasadena 
at the First Congregational Church. The meeting was sponsored by 
the American Friends Service Committee. Mr. Mayer has become 
quite famous as the man who refuses to salute our flag. I picked up 
from the literature table a Peace Service Bulletin of the Friends 
Committee, dated October 1952. The very first paragraph is headed 
“UNESCO and World Citizenship.” The paragraph reads: 

On the heels of the banning of the “E” in UNESCO by the Los Angeles and 
Monrovia school boards, it is good to come upon these remarks by the editors 
of the Saturday Review of Literature (July 19): “If UNESCO is attacked on 
the grounds that it is helping to prepare the world’s people for world govern- 
ment, then it is an error to burst forth with apologetic statements and denials. 
Let us face it: The job of UNESCO is to help create and promote the elements 
of world citizenship. When faced with such a charge, let us by all means 
affirm it from the housetops. Let us say that we are moving heaven and earth 


to create a human community on this planet, that world citizenship is the 
ultimate goal and no one need apologize for it.” 


During the question period afterward, I asked something like this: 
Am I to conclude that the American Friends Service Committee is on 
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ecord as approving world government as the ultimate goal? The 
noderator of the meeting, personally connected with the Friends Com- 
mittee at its Pasadena branch, very frankly stated that, although they 
realized the task could not be accomplished immediately, and that 
hey would have to go ahead a step at a time, their ultimate goal was 
vorld government. When the Quakers themselves admit it, who can 
ieny it ? 
Let us now consider how the United Nations is a prelude to eventual 
vorld government. In the foreword to General Counsel Feller’s book, 
e states: “I believe the United Nations to be one of the great ad- 
entures of history.” With this we can agree, when we find that 
the dictionary defines an “adventure” as “the encountering of risks; 
wizardous enterprise.” By our participation in the United Nations 
we are encountering the risk of losing both our national sovereignty 
nd our freedom of action. World government, you must understand, 
annot come until national governments go. That is too big a price to 
pay for a mere adventure. 

Someone will be quick to say, as our own State Department has 
iid, that the United Nations is not a world government. Of course 
t isnot. We have not said that it is. We do say, however, that the 
United Nations is the prelude to world government; and Mr. Feller’s 

book makes that very plain. 

On page 14 he tells us that “most scholars” are convinced “that the 
goal of a stable world order can only be achieved by the development 
of world law and world community.” You realize, do you not, that 
these are the scholars who teach the teachers who teach your children ? 

On page 44, Counsel Feller reveals that “the members of the United 
Nations have undertaken an obligation to require nonmembers to abide 
by certain principles to which these nonmembers have not specifically 
subseribed. In the light of the orthodox rules of international law, 
this was an unprecedented and bold advance toward providing a gen- 
eral law for the whole world through the act of only a part of the 
states.” ‘Then he adds,“ * * there is every warrant for holding that 
they had the right to enact law for the entire community.’ 

This is somewhat like the three Boy Scouts who reported to their 
Scoutmaster that they had done a good deed that day. “We helped a 
little old lady across the street,” they said. “That is a good deed,” 
the Scoutmaster replied. “But why did it take three of you?” And 
one of them answered, “Because she didn’t want to go.” 

The United Nations Charter has been ratified as a treaty, and has 
now become a part of the “supreme law of the land.” Nothing in our 

Federal Constitution, our State constitutions, our county, city, or town 
ordinances may read contrary to the United Nations Charter. This 
is nothing less than revolution by treaty. 

Until the advent of the United Nations, there was no problem in 
regard to treaties, for the simple reason that previous treaties have 

bar n confined to such matters as international reparations following 
war, international boundary disputes, or international commercial 
and trade agreements. The United Nations Charter, however, begins 
with the words, “We the peoples of the United Nations.” It is “We 
the peoples”—not “We the nations.” This automatically brings the 
United Nations down into the realm of human affairs, affairs which 
affect our daily lives as individuals. 
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The solution to our present difficulty is an amendment to the Con 
stitution to limit treaty-making power to the recognized framework 
of our national laws. In support of this, I give you the sworn testi- 
mony of United States Senator Patrick McCarran, on May 22, 1952. 
Senator McCarran says: “We Senators want a Constitution amend- 
ment to protect us as well as the American people, and I am compelled 
to admit here —— that I have voted for a number of treaties 
that I have never read. And if I had known how these provisions 
of the United Nations Charter were going to be used to make domestic 
laws, I never would have voted for the UN Charter. Iam sure I will 
regret to my dying day that I ever voted for the United Nations 
Charter.” America needs more of this kind of humility if its future 
is to be safeguarded. There is an ancient proverb that says, “If a 
man deceives you once, that’s his fault. If he deceives you twice, 
that’s your fault.” 

By now you must be wondering what all of this has to do with the 

church, the gospel, and religious freedom. Well, two of these treaties 
of the United Nations definitely intrude into such matters. I refer 
to the Covenant on Human Rights and the Genocide Convention. 

The Covenant on Human Rights is properly named. It does deal 
with human rights, not political rights. But so-called human rights 
are already possessed by men, not granted by governments. One 
writer has put it this way, in reference to — rights: “No govern- 
ment can grant them, and no government can legitimately abolish 
them. ‘The sole purpose of government should be to defend them.” 
This is exactly what our national Bill of Rights does; it protects the 
rights we already have as human beings. In fact, our Government 
was devised by men who had rejected the Old World idea that indi- 
vidual rights are a grant from government. Thus, the Declaration of 
Independe nce declares that men are “endowed by their Creator with 
certain unalienable rights, that among these rights are life, liberty, and 
the pursuit of happiness.” In other words, we possess ‘these rights 
upon birth, before we become a conscious part of the Government. 
This concept the United Nations treaties deny, either directly or 
indirectly. 

Article 13 of the covenant states: 

* * * Freedom to manifest one’s religion or belief shall be subject only to such 
limitations as are pursuant to law and are reasonable and necessary to protect 
public safety, order, health, or morals or the fundamental rights and freedoms 
of others. 

Here we find the clear statement that our religious beliefs and mani- 
festations (whatever that may mean) are to be subject to the limitations 
of laws yet to be enacted. Of course, they are to be “reasonable and 
necessary” laws, but who determines that? The majority power. Not 
only so, but the very first amendment to our Constitution has been 
contravened by the treaty provisions of an international organization 
in which the United States is reduced to a voting minority. 

In 1785, James Madison had this to say about religious liberty : 

The religion then of every man must be left to the conviction and conscience of 
every man; and it is the right of every man to exercise it as these may dictate. 
This right is in its nature an unalienable right. * * * We maintain therefore 


that in matters of religion no man’s right is abridged by the institution of civil 
society, and that religion is wholly exempt from its cognizance. 
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What is wrong with that, you ask. When the government owns 
everything, and the people possess nothing, the people are at the mercy 
of the government. When the people are deprived of natural rights, 
they are dependent upon the government to grant them their rights— 
which can be granted or w ithheld at pleasure. In America, however, 
our political philosophy is that the people already possess their rights 
naturally—all the people, not just the workers—and government is 
forbidden to abridge those rights. 

Let us turn now to the Genocide Convention. This is where the 
situation really begins to get nasty. If you want the whole story in 
readable form, I refer you to ¢ ‘ollier’s magazine of March 3, 19! 51, or 
to the Congressional Digest of December 1950, which also includes the 
complete text of the Genocide Convention. 

Genocide is a coined word which means “race killing.” It refers to 
the killing of a person because he is of a certain race. I hope that 
everyone in this auditorium is strongly against genocide. The Geno- 
cide Convention, however, is not limited to race killing; and it is the 
things that have been added, and the way they are to be handled, that 
should prompt our opposition to the Genoc ide Convention. 

Article IL of the convention itself will quickly reveal what I mean. 
It reads: 

In the present convention, genocide means any of the following acts committed 
with the intent to destroy in whole or in part, a nation, ethnical, racial, or reli- 
gious group, as such: (a) killing members of the group, (0) causing serious 
bodily or mental harm to members of the group, (c) deliberately inflicting on the 
group conditions of life calculated to bring about its physical destruction in 
whole or in part, (@) imposing measures intended to prevent births within the 
group, (e) forcibly transferring children of the group to another group. 


Article III declares: 


The following acts shall be punishable: (a) genocide, (b) conspiracy to com- 
mit genocide, (c) direct and public incitement to commit genocide, (d) attempt 
to commit genocide, (e) complicity in genocide. 

Mr. Feller’s book tells us that this is the first of such conventions to 
come forth from the United Nations, and adds that they are to be 
considered as “binding obligations in the fields of human rights” 
(United Nations and World C ommunity, p. 101). 

Listen carefully. Do you want a convention like this to become a 
part of the fundamental law of the land? Do you want to become 
chargeable with causing “mental harm” to a “part” of some race—and 
we are all members of some race—when you go forth to preach the 
gospel of salvation from sin? 

Do you want to be taken before an international tribunal to be tried 
for “complicity” in genocide if your pastor should engage, for ex- 
ample, in Jewish evangelism? If the Genocide Convention is signed 
as a treaty, these astounding things will become possible, even though 
they contradict our Federal and State constitutions. T reaty ratifica- 
tion will mean that any American citizen can be tried as a criminal, 
should he do or say anything that an international court might inter- 
pret as causing “serious mental harm” to anyone on account of his 
race, nationality, or religion. 

And remember that we are about to enter an era in which to be 
accused is tantamount to being adjudged guilty. 

From some standpoints the Bible is a highly controversial book. By 
that, I mean that it contains the records of many, many controversies 
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among men. The prophets of the Old Testament did not hesitate to 
denounce rulers, people, or nations, if they had become guilty of 
spiritual wickedness. The apostles of the New Testament did not 
hesitate to warn God’s people against specific errors and those who 
taught them. Our Lord Jesus Christ did not hesitate to excoriate 
such groups as the Pharisees, the Saducees, and the Herodians. Let 
us imagine that these same dynamic spiritual leaders are living in the 
foreseeable future, with such instruments of international law in 
effect as the Covenant on Human Rights and the Genocide Conven 
tion. From what could happen to them, we can determine what may 
happen to us, if these things come to pass in our own lifetime. 

The CuarrmMan. Any questions, Senators / 

Senator Saaru. That was a resolution adopted by a group repre- 
senting, I believe you said, about a million communicants. 

Rev. Mr. Scorr. That is right, the American Council of Christian 
Churches is composed of 16 Protestant denominations. It has more 
than 6,000 congregations, over 1 million adherents. 

Senator Smrru. I was trying to bring that out because that is not 
one of the so-called ultraliberal or Red- tendency groups. 

Rev. Mr. Scorr. No, indeed. The American Council is set up indeed 
to defend the Good Old Book and to cry out against the infringement 
of modernism and liberalism in these days. 

The Cuatrman. Thank you very much, 

Senator Bricker. May I make one suggestion here to emphasize 
what the reverend has said about our having one vote. In the con- 
sideration of the council of the Covenant of Human Rights, our rep- 
resentative made a suggestion that the right of the ownership of prop- 
erty should be included in the covenant. Immediately Russia objected 
because she said, “We have no private property ownership in Russia.” 
Then Denmark, as I remember the record, moved that it be stricken 
out on the ground that it is not a fundamental human right. Of course, 
our one vote was not enough to save it. 

Senator Dirksen. Mr. Chairman, I want to make one general ob- 
servation for the record; then I would like to ask consent to insert 
in the record at this point a telegram I received from Dean Clarence 
Manion, former dean of the Law School at Notre Dame U niversity, 
in which he subscribes to Senate Joint Resolution No. 1. I would like 
to have it included. It is entirely possible Senator Bricker may have 
received the same telegram. 

Senator Bricker. I do not know that Ihave. But I know that Dean 
Manion would like to testify if the opportunity comes. He wants 
to come and present his testimony at a later date. 

Mr. Smrruey. I may say at that point he has been notified of the 
hearing. He has not responded yet. 

Senator Bricker. He tried to call me yesterday, but he did not get 
me. But he got the word to me. 

(The telegram referred to, from Dean Clarence Manion to Sena- 
tor Dirksen, is as follows :) 

SoutH BeEnp, Inp., February 18, 1958. 
Senator EveRett DIRKSEN, 
Senate Judiciary Committee, Washington, D. C.: 

I hope that your Senate Judiciary Committee will speedily approve and fav- 
orably report Senate Joint Resolution No. 1 in a form which will nullify any 
treaty or executive agreement which conflicts with the Constitution of the United 
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States. Language should make sure that “No treaty or executive agreement 
shall be effective as internal law of the United States except through legislation 
which would be valid in the absence of the treaty. 
CLARENCE MANION, 
Former Dean, University of Notre Dame College of Law. 

Senator Dirksen. I want to make this one general observation: I 

ave seen very little literature on the subject getting out of the United 
Nations if it should ever prove a real difficulty. Now, Members of the 
House and Senate have been inundated from time to time with letters 
urging that we get out of the United Nations. But I am sure they 
are not aware of the difficulties that attend that course. I went back 
to read the committee report in connection with the treaty because 
| was not a Member of the Senate at the time, and I discovered that an 
escape clause had been left out of the charter for the very good 
reason that they wanted to lay no temptation in the way of a country 
to get out immediately in case it should become dissatistied. So, to- 
day there is actually no escape clause in the charter and, insofar as 
1 am familiar with the legislative process, if we wanted to divest our- 
selves of membership it would require a joint resolution passed by the 
House and the Senate, and it would have to go to the White House. I 
will not speak for the present incumbent of the White House, but 
[ am confident from the public averments made by his predecessor that 
such a resolution would have been vetoed. It would then have re- 
quired a two-thirds vote on the part of both branches of Congress to 
pass that joint resolution over a veto to take us out of the United 
Nations, which would be a very difficult and tortuous course, indeed. 

Now, modern thinking and modern viewpoint being what it is at the 
present time, one does not need to be an expert to apprehend that to get 
out of the United Nations in the foreseeable future, if that course were 
well recommended, would be no easy task. So, we must go on the 
premise that we are going to be members for quite a long time to come, 
unless thinking changes somewhat. Consequently, w hat we are deal- 
ing with here in.the Bricker resolution is something that must be 
considered against the backdrop of years, and I think it adds to the 
importance of the consideration that is before this committee. 

But I did want to make that statement with respect to the escape 
clause because very little is said about it. Then, when you try to find 
it in the charter, you discover it is not there. 

Rev. Mr. Scorr. It is conspicuous by its absence. 

The Cuairman. I might also add there is no provision for amend- 
ing the charter either. 

Senator Dirksen. No; it is rather tortuous after the first 10 years. 

The Caairman. Thank you very much. 

Rev. Mr. Scorr. Thank you, Mr. Chairman. 

The Caiman. The committee will stand adjourned, subject to 
the call of the chairman. 

( Whereupon, at 3:30 p. m., the committee was adjourned subject to 
the call of the Chair.) 
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WEDNESDAY, FEBRUARY 25, 1953 


Untrep STATES SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, the Honorable Everett Dirksen presiding. 

Present : Senators Langer (chairman), Dirksen (presiding), Butler 
of Maryland, and Kefauver. 

Also present: Senator Watkins. 

Wayne H. Smithey, subcommittee counsel. 

Senator Dirksen (presiding). The committee will come to order. 

As the first order of business this morning we will insert in the 
record of the hearings statements that will be filed or are on file 
now by the American Farm Bureau Federation, the American Civil 
Liberties Union, the National Sojourners, the National Foreign Trade 
Council, Inc., and the Air Transport Association. In addition to 
those, another statement will be filed at a later date by the National 
Association of Manufacturers, so that we can allow that statement 


to go in the record as of now and take it when it has been presented. 
(The statements above referred to are as follows:) 


AMERICAN FARM BUREAU FEDERATION, 
Washington, D. C. 
Re amendment to the Constitution relative to abrogation of individual rights 
by international treaties 
Hon. WILLIAM LANGER, 
Chairman, Senate Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DEAR SENATOR LANGER: We appreciate the opportunity afforded the American 
Farm Bureau Federation to present this statement regarding this important 
matter before you, in respect to amending the Constitution. 

The American Farm Bureau Federation is deeply concerned with the issue 
of maintaining the rights of individuals and of the States as guaranteed by 
our Constitution. The official voting delegates of the 47 member States and 
Puerto Rico, representing 1,500,000 farm families (the equivalent of 6,500,000 
individuals in the program), adopted the following resolution at the 1952 
annual convention held in Seattle, Wash., in December 1952. 

(a) “Through the Constitution, our forefathers founded a great government, 
designed to secure the God-given blessings of liberty to themselves and their 
posterity. Their objective was to protect the rights of life, liberty, and property. 
With wisdom and foresight, a government with built-in checks and balances was 
developed. This was based on a legislative, executive, and judicial division 
of authority. The danger of unbridled centralized power was wisely foreseen, 
and pewer of government was diffused among the States and the people, not 
by default but by design. 

To insure control by the people, the Bill of Rights provided that, “The powers 
not delegated to the United States by the Constitution nor prohibited by it to 
the States are reserved to the States respectively or to the people.” 
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Thus, with freedom protected, the initiative of individuals has been encouraged, 
with the result that human and natural resources have been combined to 
produce goods and services for all. 

Today we have more widespread educational and religious opportunity and 
more and better housing, food, and clothing than in any other place on earth. 
We work fewer hours for our goods, receive better goods in return, and have 
more services available for all than is possible under any other system of 
government. Under no other system has man achieved such universally high 
standards of living Nowhere has the individual achieved greater dignity. 

Every citizen has a great challenge before him to work vigorously and 
constantly to maintain these freedoms and to assist all mankind to march forward 
to higher standards of living. 

These official voting delegates further stated in resolution that 

“Property rights cannot be taken away without infringing on human rights” 
and further, 

“That the Constitution is the basic law of the land, and that its interpretation 
should be consistent with the intent of its authors.” 

Our American Farm Bureau Federation further states: 

“We will continue to stand up for our beliefs in true Americanism, unequivo- 
cably support the Constitution of the United States and, individually and as a 
group, resist any continued drift toward socialism. Furthermore, we will reject 
communism wherever and in whatever form it may be found, be it in schools, 
churches, clubs, farm groups, or other associations, or Government agencies, 
by every means at our command within constitutional limitations.” 

Our members realize that international arrangements are essential as a part 
of our hasic objective to promote world peace and well-being. Furthermore, they 
know that our own best long-term interests may be furthered with economic, 
political, and military arrangements with our friends in the free world. 

We recognize this in asserting that America must assume her rightful role 
of leadership in the maintenance of freedom and peace. Our concern for good 
foreign relations is further shown in such resolutions as: 

“Recommending that a bipartisan commission of the Congress be established 
to study, report, and where appropriate, recommend legislation to reconcile our 
domestic and foreign objectives.” 

Our further concern for maintaining and promoting good foreign relations is 
indicated by our supporting in principle: 

(a) The Reciprocal Trade Agreements Act 

(b) The International Wheat Agreement. 

(c) The Mutual Security Program. 

(d) The technical-assistance program. 

However, we believe that international arrangements and our desire for close 
collaboration with our friends need not be achieved at the expense of our own 
individual liberties, nor in a way to nullify our Constitution and basic laws. 

Therefore, we believe the efforts of Congress to permit the people in the States 
to express themselves through amendment to our Constitution is entirely proper. 

The American Farm Bureau Federation therefore in resolution states: 

“We urge an amendment to the Constitution of the United States to provide 
that no treaty shall ever take precedence over our laws and Constitution. We 
further recommend that the American Farm Bureau Federation take such action 
as necessary to stop ratification of any treaty now pending before the United 
States Senate, and further to secure the termination of any treaty previously 
ratified where there is in such treaty the possibility of infringement on the rights 
and privileges of citizens in this country under the Constitution of the United 
States.” 

We are certain that after hearings on Senate Joint Resolution 1 and Senate 
Joint Resolution 2, the best features of the several bills before the several com- 
mittees of the Congress bearing on the issue will be incorporated into the proper 
type of legislation designed to achieve the desired goals most effectively. 

We believe this can be done without impairing our relations with the essential 
international organizations or the vital treaties with our friends. 

We resnectfully request that this statement become part of the official record 
of these hearings and be properly considered in the committee deliberations, 

Very truly yours, 
Joun C. Lynn, Legislative Director. 
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SrATEMENT BY IRVING FerRMAN, Director OF THE WASHINGTON, D, C, OFFICE, 
AMERICAN Crvi. LinERTIES UNION, IN Opposrrion TO SENATE Joint ResoLv- 
ION 1 


My name is Irving Ferman. I speak in behalf of the American Civil Liberties 
ion. as director of its Washington, D. C. office. The union is a private, non 
rtisan organization interested in promoting the Bill of Rights. I am also 
member of the bar of the State of Louisiana. 

Senate Joint Resolution 1 presupposes an inadequacy in our Constitution 

rests on the fear that article VI, making all treaties the supreme law of the 

id, is a trojan horse which can destroy the constitutional relationship of 

dividual to our Government, both Federal and State. It rests on the fear 

it treaty law, becoming recognizably more complex, and enveloping in its 
ype, can nullify internal law, both State and Federal. 

\ contemplated change in our constitutional framework, such as is sought 

the resolution before us, deserves the most careful study and attention of 
ur people. Our Constitution has worked remarkably well for over a century 
da half. It is the document which today gives philosophic breath to the 
use of the free world in its struggle against Communist totalitarianism. It 
our greatest source of national security. 

Our constitutional treaty-making power was framed not without the most 

reful consideration, not without sharpening debate, and further, not without 

ind of the very international problems facing our democracy today. 

Historical data clearly reveal that the framers never intended to equate the 
reaty power of this Nation with the domestic power of Congress. The con 

titutional plan of Senate ratification in section 2 of article II represents a fine 
ilance of responsible check over the Executive on one hand, and the need for 

omoting an expedient modus operandi in our dealings with foreign nations. 
This framework of power must be retained. 

Section 1 of the resolution provides : 

“A provision of a treaty which denies or abridges any right enumerated in 
his Constitution shall not be of any force or effect.” 

It is difficult to see significant meaning in this section in view of the existing 
iw under which treaties cannot abridge rights endowed by the Constitution 
Mr. Justice Field in Geofroy v. Riggs (133 U.S 258, 267), noted: 

“The treaty power, as expressed in the Constitution, is in terms unlimited 
except by those restraints which are found in that instrument against the action 

of the Government or of its departments, and those arising from the nature of 
the Government itself and of that of the States. It would not be contended 
that it extends so far as to authorize what the Constitution forbids, or a change 
n the character of the Government or in that of one of the States, or a cession 
of any portion of the territory of the latter, without its consent. But with thes? 
exceptions, it is not perceived that there is any limit to the questions which can 
he adjusted touching any matter which is properly the subject of negotiation 
with a foreign country.” 

And indeed, despite disagreement among members of the bar, it does seem 
that Mr. Justice Holmes in Missouri v. Holland (252 U. 8S. 416), affirmed the 
Riggs case when he held that the migratory bird treaty was valid because it 
“did not contravene any prohibitory words to be found in the Constitution.” 

The concern of the resolution supporters of the United Nations Covenant on 
Human Rights limiting the Bill of Rights is unwarranted. It should be pointed 
out that the provisions in the U. N. Covenant on Human Rights restricts its 
application where it runs counter to Federal or State law. It reads in article 
18 as follows: 

“Nothing in this covenant may be interpreted as limiting or derogating from 
any of the rights and freedoms which may be guaranteed, under the laws of any 
contracting state or any conventions to which it is a party.” 

With specific reference to Federal and State law, the covenant states: 

“(a) With respect to any articles of this covenant which the Federal Govern- 
ment regards as wholly or in part appropriate for Federal action, the obligations 
of the Federal Government shall to this extent be the same as those of parties 
which are not Federal States; (b) in respect of articles which the Federal 
Government regards as appropriate under its constitutional system, in whole or 
in part, for action by the constituent states, provinces, or cantons, the Federal 
Government shall bring such provisions with favorable recommendation to the 
notice of the appropriate authorities of the states, provinces, or cantons at the 
earliest possible moment.” 
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This expressed intent of the covenant has been so construed by the Supreme 
Court of the State of California on April 17, 1952, in Fujii v. State of California 
Chief Justice Gibson, in his opinion, said: 

“The provisions in the Charter pledging cooperation in promoting observance 
of the fundamental freedoms lack the mandatory quality and definiteness which 
would indicate an intent to create justifiable rights in private persons imme 
diately upon ratification. Instead, they are framed as a promise of future action 
by the member nations. Secretary of State Stettinius, chairman of the United 
States delegation at the San Francisco Conference where the Charter was 
drafted, stated in his report to President Truman that article 56 ‘pledges the 
various countries to cooperate with the Organization by joint and separate 
action in the achievement of the economic and social objectives of the Organ 
ization without infringing upon their rights to order their national affairs ac- 
cording to their own best ability, in their own way, and in accordance with their 
own political and economic institutions and processes.’ 

“The humane and enlightened objectives of the United Nations Charter are, 
of course, entitled to respectful consideration by the courts and legislatures of 
every member nation, since that document expresses the universal desire of 
thinking men for peace and for equality of rights and opportunities. The Char 
ter represents a moral commitment of foremost importance, and we must not 
permit the spirit of our pledge to be compromised or disparaged in either our 
domestic or foreign affairs. We are satisfied, however, that the Charter provi 
sions relied on by plaintiff were not intended to supersede existing domestic 
legislation, and we cannot hold that they operate to invalidate the alien land 
law.” 

The American Civil Liberties Union submits that under existing law treaties 
are subordinate to all provisions of the Federal Constitution and to constitu- 
tional Federai laws enacted subsequently. In addition, the Senate has power 
to safeguard State constitutions or laws or existing Federal laws by prescribing 
reservations prior to ratifying treaties. Subject to these existing restrictions, 
the Government of the United States should continue to have the power to 
enlarge the rights of American citizens at home, by making treaties:or executive 
agreements as well as otherwise, and to participate in the development of uni- 
versal standards of human rights, including the rights of American citizens 
abroad. 

The opposition to the U. N. Covenant on Human Rights purportedly rests on 
the fear that the rights granted therein are too narrow, not as wide as those 
granted by our Constitution. We assume that those who oppose the covenant 
on this ground would support it were the covenant to give to citizens of other 
countries liberties coextensive with those we have at home. But this could never 
be done under the proposed constitutional amendment. It would thus foreclose 
the possibility of the United States participating in the developing of universal 
standards of human rights which all of us in this country would want people 
abroad to have. 

It would foreclose the possibility of an international covenant, for example, 
granting the citizens of Soviet Russia the same civil liberties as we have here. 
it would be fanciful to maintain that such an agreement could be worked out 
today in the fact of the contempt that Communist totalitarianism shows for 
civil liberties, but it is conceivable at some future remote date. It seems to us 
that a proposed constitutional amendment to tie the hands of the Government 
in any cooperative efforts to bring freedom to the people behind the Lron Curtain 
does a definite disservice to democracy. 

. +. a + . & 7 

Section 3 of Senate Joint Resolution 1 reads: 

“A treaty shall become effective as internal law in the United States only 
through the enactment of appropriate legislation by the Congress.” 

The enactment of this section would negate the effect of article VI of our 
Constitution. To have internal effect, a treaty would have to be approved by (1) 
the President, (2) a two-thirds vote of the Senate, and (3) a majority vote of the 
House and Senate. 

The American Civil Liberties Union stands opposed to the passage of this 
section because it would make unworkable any attempt on our part to extend 
the spirit of our Bill of Rights internationally in the fight against Communist 
totalitarianism. 

We do not wish to take up the committee's time further in a specific discussion 
of the remaining sections of the proposed resolution. We are naturally opposed 
to them for the same reasons we are opposed to sections 1 and 3. 
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In conelusion, the American Civil Liberties Union stands opposed to Senate 
nt Resolution 1 because in view of the existing law, such an amendment to 

Constitution is unnecessary. Further, such an amendment would hamper 
r efforts to extend the spirit of our civil liberties beyond our national borders 
our struggle against Communist totalitarianism. 


NATIONAL SOJOURNERS, INC¢., 
February 19, 1958. 


WILLIAM LANGER, 
Chairman, Committee on the Judiciary, United States Senate, 


yeAR SENATOR LANGER: In connection with the hearings being held by the 
Subcommittee on Constitutional Amendments, with 
No. 1, proposing an amendment to the 


iunittee on the Judiciary 
pect to Senate Joint Resolution 
stitution relative to treaties and executive agreements, this organization, 

brief statement setting forth the 


ional Sojourners, Inc., desires to submit a 
matters in- 


rest and position of its membership concerning the important 
ed. 
ational Sojourners, Inec., composed of more than 197 chapters distributed 
ughout the United States and its possessions, and at certain other places 
id, is an organization of Master Masons who are citizens of the United 
sand who are now serving or who have served as commissioned or warrant 
ficers of the United States, or of an Allied country in time of war. 
of National Sojourners are the development of true 
the Nation and the opposing of any 
national security. Based upon 


{mong the purposes 
triotism and Americanism throughout 
uence whatsoever calculated to weaken the 
se purposes, there was adopted by National Sojourners at the 32d annual 
vention, at Baltimore, Md., on May 23, 1952, a resolution, copy of which is 
iched, supporting a constitutional amendment regarding treaties and execu- 
agreements and endorsing the principle of Senate Joint Resolution No. 130, 


“| Congress, 2d session, the forerunner of the resolution (S. J. Res. 1) now 


der consideration by your subcommittee. 
lor the reasons indicated in the attached resolution of National Sojourners, 


his organization strongly supports amending the Constitution so that treaties 
vhich affect individual rights or infringe upon the Constitution or other domestic 

v of the United States or of any State shall not become the supreme law of 
implemented by act of Congress; that no law imple 


e land unless duly 
Congress which would, in the absence 


enting a treaty may be passed by the 
f such treaty, be unconstitutional; that a provision of a treaty which conflicts 

th any provision of the Constitution shall not be of any force or effect; and 
iat no change in our form of government may be made by the device of treaty 
ratification. 

National Sojourners, having in mind the vital importance of this matter to 
the national interest and to the continued well-being of our people, favors the 
doption of a resolution having the general objectives of Senate Resolution No. 

with modifications in conformity with the principles stated above, and urges 
your subcommittee to recommend necessary action looking to the adoption of an 
imendment to the Constitution which will accomplish the purposes and prin- 
ciples indicated. 

May I respectfully request that your subcommittee give favorable consideration 
to the foregoing and the enclosed resolution of National Sojourners, and that 
his letter and the enclosure be placed in the records of the hearings now being 


held by the subcommittee. 
Sincerely yours, 
Merritr B. Currts, 

National Secretary. 


RESOLUTION No. 7—ADOPTED BY NATIONAL SOJOURNERS, INC., AT THE 3232p ANNUAT 
bts 


CONVENTION, BALTIMORE, Mp., May 23, 1952 


CONSTITUTIONAL AMENDMENT REGARDING TREATIES AND 


RESOLUTION SUPPORTING 
EXECUTIVE AGREEMENTS 

Whereas there was introduced in the Senate of the United States on February 
7, 1952, by Senator Bricker, of Ohio, with 58 other Senators as sponsors, a joint 
resolution (S. J. Res. 180) proposing an amendment to the Constitution of the 
United States to prevent treaties and executive agreements from being used to 


e 9 
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abridge individual rights and undermine the sovereignty of the United States, 
and to prevent such treaties and agreements from destroying the Constitution 
and 

Whereas the Constitution of the United States provides in article VI, clause 2 
that treaties made in accordance with its provisions shall be the supreme 
of the land; and 

Whereas the effect of treaties thus ratified could be to override our Constity 
tion, Federal statutes, State constitutions, and State laws when such treaties 
might not have that intended purpose; and 

Whereas the effect of such treaties as thus ratified could result in the destri 
tion of life, liberty, or property as protected by our Constitution, State constitu 
tions, and the laws made under them; and 

Whereas there was adopted at the annual convention of National Sojourners, 
at St. Louis, Mo., in May 1951, a resolution favoring adoption of a constitutional 
amendment to safeguard against such use of treaties: Now, therefore, be it 

Resolved by National Sojourners, Inc., assembled in the 32d annual convention 
at Baltimore, Md., on May 23, 1952, That this organization strongly reaffirms its 
position, set forth by resolution adopted at its annual convention at St. Louis 
Mo., in May 1951, that the Constitution of the United States should be amended 
so as to provide that treaties which affect individual rights or infringe upon or 
alter the Constitution or other domestic law of the United States or of any State 
shall not become the supreme law of the land unless duly implemented by act of 
Congress; that no law implementing a treaty may be passed by the Congress 
which would, in the absence of such treaty, be unconstitutional; and that no 
change in our form of government may be made by the device of treaty ratifica 
tion; and he it further 
Resolved, That this orgs 


law 


inization endorses the principle of the joint resolution 
(S. J. Res. 130), introduced in the United States Senate by Senator Bricker, and 
that we urge the Judiciary Committee of the U. S. Senate to take early action 
thereon; and be it further 

Resolved, That the national president of National Sojourners be directed to 
request the chapters and individual sojourners in the States of the Senators who 
have sponsored Senator Bricker’s resolution, to communicate to their Senators 
their approbation of the patriotic action taken by them and to urge them to press 
for final adoption of an amendment to the Constitution which will accomplish the 
purposes of the resolution they have sponsored; and also to request chapters and 
individual members of National Sojourners to urge all other Senators and the 
Representatives in Congress to support the adoption of such a constitutional 
amendment; and be it further 

Resolved, That this body reaffirms the position of National Sojourners, adopted 
at the annual convention at St. Louis, in May 1951, that, until the foregoing 
steps, or equally acceptable safeguards, are adopted to prevent the destruction 
or infringement of our Constitution and liberties through government by treaty, 
the Senate of the United States should summarily reject any treaty which may 
be construed as invading our domestic law or as containing restrictions upon or 
derogations of our rights as free Americans; and be it further 

Resolved, That the national president of National Sojourners be directed to 
cause copies of this resolution to be transmitted to the President of the United 
States, the President of the United States Senate, the Speaker of the United 
States House of Representatives, the Secretary of State, and the appropriate 
committees of the Congress, with the recommendation that the Congress adopt 
necessary steps looking to an amendment of the Constitution as herein proposed 
and that the Members cf the United States Senate, in acting upon the ratification 
of any proposed treaty, conform to the principle set forth in the preceding para- 
graph of this resolution. 


NATIONAL Foreign Trapre Councit, INc., 


New York 6, N. Y., February 20, 1953. 
Hon. WILLIAM LANGER, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Senator LANGER: Reference is made to the proposed hearings on 
Senate Joint Resolution 1 proposing an amendment to the Constitution relative 
o the making of treaties and executive agreements. In this connection, your 
attention is invited to the final declaration of the 39th National Foreign Trade 
Convention held in New York, November 17-19, 1952, concerning treaties of 
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friendship, commerce, and economic development, the text of which follows: 

“The convention believes that the implementation of a consistent American 
foreign economic policy requires an exchange of commitments between the United 
States Government and friendly foreign governments designed to promote and 
safeguard the interests of their respective nationals, especially their interests 
as traders and investors. The convention urges that such commitments be 
negotiated and concluded as treaties of friendship, commerce, and economic devel- 
opment, so that the guaranties afforded may be explicit and definitive, and 
effective for a substantial period. 

“The convention believes that the provisions of the United States Constitution, 
entrusting the initiative in diplomatic matters to the Executive, but subjecting 
all treaty engagements to review and ratification by the Senate, are well con- 
ceived and appropriate to our form of government. It holds that no proper 
case has been made for a change in the treatymaking procedure, 

“The convention recognizes that the President has power to enter into execu 
tive agreements with foreign governments, affecting matters within the scope 
of his proper functions, including those entrusted to him by specific act of 
Congress. The convention is deeply concerned, however, by the fact that many 
of the governmental commitments entered into, in the form of executive agree- 
ments, are not within the recognized scope of the Bxecutive function, or in 
conformity with congressional intent. The convention calls upon the Senate 
to preserve jealously its prerogative of advice and consent on any foreign com- 
mitments, which, by their nature, are the equivalent of treaties as intended 
by the Constitution; and it calls upon Congress to scrutinize, equally jealously, 
the engagements entered into by any Government agency to assure that the 
criteria enjoined by Congress are met.” 

It is requested that this letter be made part of the record of the hearings of 
the Committee on the Judiciary concerning Senate Joint Resolution 1. 

Very truly yours, 


WILLIAM S. SwINGLe, President. 


Senator Dirksen. The first witness this morning is Mr. Ray Murphy 
of the American Legion. Mr. Murphy? 


STATEMENT OF MILES D. KENNEDY, DIRECTOR, NATIONAL LEGIS- 
LATIVE COMMISSION, THE AMERICAN LEGION, WASHINGTON, 
D. C. 


Senator Dirksen. Let me ask you at the outset, is this a lengthy 
statement that you have? The only reason for the inquiry is we have a 
list of eight witnesses and I am wondering to what extent we probably 

can dispose of the witness calendar this morning. 

Mr. Kennepy. I am not Mr. Murphy. 

Senator Dirksen. I know you are not because I know him very well. 

Mr. Kennepy. I am Miles D. Kennedy, legislative director of the 
American Legion. Mr. Murphy asked me to extend his apologies 
to the members of the subcommittee for not bei ing here in person 
today. It so happens that he is engaged in the trial of a lawsuit in 
New York and he could not get away. I have submitted a number of 
copies of Mr. } ae s statement to the clerk of the committee and 
I respectfully ask that the statement be incorporated, on his behalf, in 
the record of the hearings on Senate Joint Resolution 1 in the interest 
of saving time and during his absence. 

Senator Dirksen. Did you want to testify? 

Mr. Kennepy. No, sir. I have nothing else that we have to add, 
sir, to Mr. Murphy’s statement. 

Senator Dirksen. Very well, then, Mr. Kennedy, we will note for 
the record your appearance in behalf of Mr. Murphy, and his state- 
ment will be acc epted for incorporation in the record. 

Mr. Kennepy. Thank you very kindly, sir. 
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(The statement referred to is as follows:) 


STATEMENT OF Ray Murpuy, New York City, FORMER NATIONAL COMMANDER 0} 
THE AMERICAN LEGION, AND PRESENT CHAIRMAN OF AMERICAN LEGION SPECIAL 
COMMITTEE ON COVENANT OF HUMAN RIGHTS AND UNITED NATIONS 
Mr. Chairman and gentlemen of the committee, at the May 1952 meeting of 
the national executive committee, the American Legion, that committee heard and 
approved the report of a special committee of the national executive committe 
to study the Covenant on Human Rights, United Nations. The report of such 
special committee contained among other matters, the following: 

“After consideration of the several reports of its committee on peace and law 
through the United Nations, the house of delegates of the American Bar Associa 
tion, on February 26, 1952, adopted the following resolution : 

“1. Resolved, That the American Bar Association recommends to the Congress 
of the United States for consideration an amendment to the Constitution of the 
United States in respect of the treatymaking power, reading as follows: 

“*A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. A treaty shall become effective as internal 
law in the United States only through legislation by Congress which it could 
enact under its delegated powers in the absence of such treaty.’ 

“This special committee after study of the reports of the American Bar As- 
sociation committee, and of many of the cases and documents referred to there 
in, has reached the firm conclusion that the national executive committee should 
join with the American Bar Association in recommending to the Congress of the 
United States for consideration the same suggested amendment to the Constitu- 
tion of the United States in respect to the treatymaking power as has been 
recommended in the foregoing quoted resolution of the house of delegates of the 
American Bar Association. It so recommends to the resolutions committee of 
this meeting and to the national executive committee itself. This special com 
mittee believes that the adoption of such a resolution at this time is of paramount 
importance.” 

Since the 82d Congress adjourned without completing action on Senate Joint 
Resolution 130, which was under consideration at the time the above report was 
presented and approved, the matter was brought before the national convention 

f the American Legion at New York City, August 25-28, 
lowing declaration of policy was unanimously adopted: 

“1. The American Legion at its national convention in Miami, Fla., in October 
1951 by resolution No. 646, expressed its desire to cooperate with the American 
Bar Association in its effort to limit the effect of treaties and Government con 
tracts and pacts with other governments of the world. 

“? It is our considered judgment that such a limitation can best be accom- 
plished by an amendment of our American Constitution. Therefore, we favor an 
amendment of the Constitution of the United States by including therein a stipu- 
lation that no such treaty, contract, or pact with a foreign power, shall ever 
operate or be construed to adversely affect or diminish, in any way, the rights 
of any citizen of the United States under the Constitution of the United States.” 

At this time, a special committee, appointed by the national commander of the 
American Legion, of which I am chairman, is continuing study not only of the 
Covenant on Human Rights, but of various other activities of the United Nations 
Organization. Among other matters, the special committee has studied Senate 
Joint Resolution 1, now under consideration by this distinguished subcommittee. 

On February 16, 1953, on the authority of the national commander of the 
American Legion, and the special committee, the chairman of that committee 
sent to Senator William Langer, chairman of the Senate Committee on the Ju- 
diciary, the following telegram: 

“Strongly favor principles Senate Joint Resolution 1 and American bar pro- 
posal to limit application of treaties so as to protect fully constitutional rights 
of United States citizens. Realize language of several proposals varies but be- 
lieve variances can be reconciled to accomplish the common purpose. Consider 
this matter of transcendent importance.” 

Such telegram represents the views of the national commander and of the 
American Legion. As thus stated, the American Legion considers it a matter of 
transcendent importance that the principles of Senate Joint Resolution 1 be 
approved by the Congress and the people of the United States so that treaty- 
making powers provided by the United States Constitutien may not be so used 





where the fol- 
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construed as to diminish or jeopardize the rights of United States citizens 
enumerated and provided for in the Constitution of the United States, or as 
erved to the people. 

rhe American Legion is not committed to the exact language of Senate Joint 
Resolution 1 or that contained in the amendment proposed by the American Bar 
\ssociation, nor the language of similar proposals before the Committees on the 
Judiciary of either House. It believes however, that variances in the several 
proposals are matters of language rather than of principle, and that such vari 

nees can readily be reconciled to accomplish the common purpose. It respect- 

suggests to the Senate Committee on the Judiciary and to the proponents of 

e several resolutions before that committee that, if it has not already been done, 

| concerned therein and favorable thereto meet together and arrive at language 
vhich will express the common purpose, and on which all or a very substantial 

umber can agree. 

While I realize that the members of our special committee may not have made 

ong and careful study of the principles set forth in Senate Joint Resolution 1 
s have the members of your committee, representatives of the American Bar 
Association, and others who favor a constitutional amendment of this nature, 
we believe that a fresh look is sometimes very helpful. 

With that in mind I am offering suggestions for new language which, in our 

pinion, would accomplish the intent of the proposals by the American Bar Asso 
ciation; by Senator Bricker and other co-sponsoring Senators, and possibly be 
more acceptable to the parties concerned. These are appended to my statement. 

We have no pride of authorship and are concerned only with the protection of 
this country and its citizens. The essential thing is that differences of language 
ve reconciled, with all possible speed consistent with essential clarity and preci 
sion, and the ends to be achieved. Time marches on, and will not tarry for the 
dler and the dreamer who cannot awake to the reality of the day. We need an 
amendment now. We should have it with all possible dispatch. 

In behalf of the American Legion I wish to state that we have confidence in 
the members of this honored committee. We feel that you will bring forth a 
resolution in words and effect that will be wholly acceptable to our great organ- 
ization, the membership of which has pledged to uphold and defend the Constitu- 
tion of the United States of America. 

In coneluding this statement, necessarily brief because of the limited time 
we had to prepare it, we quote from a State Department publication released in 
January 1952, by Mr. John M. Cates, Jr., officer in charge of United Nations 
Human Rights and Cultural Affairs, Office of United Nations Economie and 
Social Affairs, as follows: 

“Basic to all preparations and all negotiations is the view that the United 
States Constitution is the supreme law of our land; that our own constitutional 
liberties must remain inviolate; and that our Constitution as the guaranty of our 
own Civil liberties, need not and shall not be affected adversely by any interna 
tional covenant dealing with human rights.” We would go beyond this statement 
to say that treaties shall neither be made or construed so as to affect adversely 
the constitutional rights of United States citizens, nor should executive agree- 
ments be made or permitted which would similarly affect adversely the constitu- 
tional rights of American citizens. 

The American Legion believes that the issues presented by Senate Joint Reso 
lution 1, and similar proposals, are of newly found importance because of the 
development of international organizations in extent and scope heretofore un 
paralleled. We trust that in furthering the legitimate aspirations of interna 
tional cooperation, we shall not lose sight of the prior rights of our own people. 


APPENDIX 


The provisions of the Constitution hereinafter set forth are incorporated for 
the purpose of orderly presentation. It is realized that such provisions are fully 
known to the subcommittee of the Senate Committee on the Judiciary. 

Subsection 2 of article II, pertaining to powers of the President, states: 

“He shall have power, by and with the advice and consent of the Senate, to 
make treaties, provided two-thirds of the Senators present concur * * *,” 

Subsection 1 of article VI, states: 

“This Constitution, and the laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which shall be made under the 
authority of the United States, shall be the supreme law of the land, and the 
judges in every State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding.” 
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Article IX of amendments to the Constitution provides: 
“The enumeration in the Constitution, of certain rights, shall not be construed 
to deny or disparage others retained by the people.” 

Article X of the amendments provides: 

“The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people.” 

There are now before you certain proposals for a constitutional amendment 
relative to the making of treaties and executive agreements, among them Senate 
Joint Resolution 1, by Senator Bricker, joined by 63 other Senators. With the 
intent of this resolution the American Legion is in accord, though not wedded 
to the exact language thereof. A part of that intent, as the American Legion 
understands it, is to make certain that the rights of the people of the United 
States, as enumerated in the Constitution, or as otherwise provided for therein, 
or as otherwise protected thereby, shall not be denied or disparaged by any 
treaty made by the President and concurred in by the Senate, the aforementioned 
provisions of subsection 1, article VI notwithstanding. 

Senate Joint Resolution 1, as we understand it, would not so delimit the treaty- 
making powers now existent as to be wholly restrictive of the traditional, con- 
ventional treaties of friendship, commerce and navigation under which re- 
ciprocal rights abroad are granted to citizens of the United States and the 
other treaty-contracting power or powers. Such treaties are not restrictive of 
the constitutional rights of our people, but on the contrary additional rights so 
long as the treaties are effective and are a necessary part of comity between 
nations and peoples. 

Senate Joint Resolution 1 would bar United States participation in world or 
regional government. If the amendment it proposes were adopted, no such par- 
ticipation would be permitted. If, in God’s good time, the dim prospect of 
permanent world peace becomes reality, our people might then wish to consider 
the formation of a “Parliament of the World.” If so, another constitutional 
amendment could be adopted, permitting participation. In such case the delay 
necessarily incident to the adoption of the new amendment would afford little 
enough time to our people to debate and ponder the momentous issues involved. 
At this day it would seem that proposals for world government, or of regional 
government, which would detract from the rights of our people and abridge the 
sovereignty of our Nation, are idle, if not evil, in the face of the awful and awe- 
some realities of our times. 

The American Bar Association proposes an amendment which likewise the 
American Legion favors as to intent, though not wedded to its exact language. 
This proposal, as we understand it, is consistent and in accord with sections 
1, 3, and 4 of Senate Joint Resolution 1, but may not be consistent or in accord 
vith section 2 of Senate Joint Resolution 1. It does not spell out a prohibition 
against United States participation in world or regional government as does 
section 2 of Senate Joint Resolution 1 If the American Bar proposal is intended 
to prohibit such participation, it may be that additional and different language 
i necessarv. 

We understand 
mmittee, but 


thereon. 


a number of other proposed amendments are before the sub- 
ce as yet we have not studied them and therefore, cannot comment 

We submit our suggestions for amendments to accomplish the purposes, which 
we believe are comprised within Senate Joint Resolution 1, as follows: 


“ARTICLE 
“Section 1. No provision of a treaty which denies or disparages any right 
enumerated in or provided or protected by this Constitution shall be of any force 
or effect, any other provisions of this Constitution notwithstanding. 

“Sec. 2. No treaty shall authorize or permit any foreign power or any inter- 
national organization to supervise, control, have jurisdiction of or adjudicate 
any rights of citizens of the United States within the United States as such 
rights are enumerated in or provided or protected by this Constitution, nor 
shall any treaty have any force or effect as to any other matter essentially within 
the domestic jurisdictions of the United States. 

“Sec. 3. No treaty shall become effective as internal law in the United States 
except through the enactment of appropriate legislation by the Congress. 

“Sec. 4. Executive agreements shall be subject to regulation by the Congress 
and the limitations imposed on treaties by this article.” 
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In this language, quite tentative, we try to incorporate principles of both 
Senate Joint Resolution 1 and the American Bar Association proposal. 
The Constitution,” we are told, “is remarkable for the brevity and exactness 
f its language. This is attributable in part to the thorough examination and 
iscussion given to every article and sentence, and in part to the mastery of 
ction possessed by those who reduced the Constitution to its finally accepted 
m.” It may be thought that the suggested amendment is more wordy than 
cessary, and if so, we suggest consideration of the following, which is an 
iptation of the American Bar Association proposal: 


“ARTICLE 
SecTion 1. Notwithstanding the provisions of subsection 2 of article VI of 


Constitution, a provision of a treaty which conflicts with any other pro- 
sion of this Constitution shall not be of any force or effect. Notwithstanding 


the provisions of subsection 2 of article VI of this Constitution, a treaty shall not 
ome effective as internal law in the United States except through legislation 
enacted by the Congress. 
“Sec. 2. Executive agreements shall be subject to regulation by the Congress 
and to limitations imposed on treaties by this article.” 


Senator Dirxsen. Mr. Downer of the Veterans of Foreign Wars. 


STATEMENT OF ADIN M. DOWNER, ASSISTANT LEGISLATIVE 
REPRESENTATIVE, VETERANS OF FOREIGN WARS OF THE 
UNITED STATES, WASHINGTON, D. C. 


Senator Dirksen. You are Mr. Downer? 

Mr. Downer. Yes, sir. 

Senator Dirksen. Mr. Downer, did you want to submit a statement 
or have you a statement to present ? 

Mr. Downer. I have a brief statement here, Senator, which I would 
like to offer for the record, and at your pleasure I shall either read it 
or comment upon it. 

Senator Dirksen. If it is not too long you can do either. I sup- 
pose it is a couple of pages long? 

Mr. Downer. Yes, sir. 

Senator Dirksen. Why not read it, but, first, give your name and 
address and your identification for purposes of the record. 

Mr. Downer. My name is Adin M, Downer, assistant legislative 
representative, Veterans of Foreign Wars of the United States. 

On February 6, 1952, the National Council of Administration of 
the Veterans of Foreign Wars endorsed Senate Joint Resolution 130 
of the 82d Congress, which action was made known to this committee 
in hearings on that resolution in May of 1952. Subsequently, our 53d 
National Encampment, which is the supreme governing body of the 
Veterans of Foreign Wars, unanimously adopted Resolution No, 227, 
endorsing Senate Joint Resolution 130, 

This action by our organization was an endorsement of the general 
principles embodied in the resolution rather than a recommendation 
for strict adherence to the exact language contained therein. Our 
attention to the question involved was first attracted by the testimony 
of the distinguished representatives of the American Bar Association 
before the Senate Foreign Relations Committee when the U. N. Geno- 
cide Convention was under consideration. The purpose of our or- 
ganization was to lend its voice in protest to the threatened establish- 
ment of a body of domestic or internal law by treaty and the conse- 
quent invasion of certain human rights and liberties which have al- 
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ways been protected by our Constitution. We have not seen specifi 

cally concerned with section 4 of the resolution relating to executive 
agreements and I wish to state that we prefer to rely upon the sound 
judgment of this committee and the Senate of the United States in 
regard to that portion of the resolution. 

The controversy surrounding that portion of the resolution which 

seeks to limit the treaty-making power is largely an argument. be- 

tween lawyers as to a proper interpretation of the Constitution. We 
1 hardly classify ourselves as authorities on constitutional law so 
as to take part in this purely legal controversy. However, I should 
like to point out to the committee that no single opponent of this reso 
lution has advocated the adoption of internal or domestic law by 
treaty. The controversy is rather one involving a difference of opinion 
as to whether or not a proper interpretation of the Constitution would 
permit such a result. The opinions of many distinguished lawyers on 
this proposition appear to be in disagreement so that we must all 
recognize a very real doubt exists. And I think there is really the 
crux of the situation, Senator. In the face of such doubt and’since 
all interested parties appear to oppose legislation by treaty, it seems 
that the only intelligent course to pursue is the safe course. We should 
not gamble with our precious rights and liberties by permitting the 
continued existence of any system that threatens their destruction. 

The witnesses who appeared in opposition to Senate Joint Resolu- 
tion 130 in the 82d Congress appeared to protest the approval of that 
resolution on the principal ground that it was not necessary. The 
eminent Professor Zechariah Chafee, Jr., specifically, and other wit- 
nesses impliedly, treated the decision of the California Court of Ap- 
peals in the Fujii case very lightly because of its subsequent reversal, 
and I might say apparently because they also considered it bad law. 
However, in so doing, Professor C hafee seemed to admit that if a 
higher court should reestablish the decision of the California Court 
of Appeals, this constitutional amendment would be desirable. We 
submit that such a course of action is too much like locking the barn 
door after the horse has been stolen and we suggest to this ‘committee 
that the door should now be definitely and effectively locked by the 
approval of Senate Joint Resolution 1. 

Briefly, that sums up our position, Senator. While I am a member 
of the bar of the State of Kansas and also the State of California, and 
not a student of constitutional law, and not wishing to enter that 
purely legal controversy, we merely wanted to point out to the com- 
mittee the position of our organization and the fact that it does seem, 
so far as the treaty limitations are concerned, to have gotten down 
to a question on which laymen are properly qualified to express an 
opinion, and that is, that there is a doubt. E verybody can see that. 
Distinguished lawyers have disagreed on it, and since there is doubt 
just don’t take any chances. 

Senator Dirksen. That is a very clear and succinct statement, and 
we thank you. 

Mr. Downer. Thank you, sir. 

Senator Dmxsen. The next witness is Mr. George P. Delaney of 
the American Federation of Labor. Is Mr. Delaney “here! 

(There was no response. ) 

Senator Dirksen. Is Mr. James Watt of the Christian Science Com- 


mittee on Publication here? Mr. Watt, will you come forward, 
please ? 
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STATEMENT OF JAMES WATT, MANAGER, WASHINGTON OFFICE 
OF THE CHRISTIAN SCIENCE COMMITTEE ON PUBLICATION 


Mr. Warr. I have a brief statement that T would like to read. 

Senator Dirksen. Mr. Waét, will you first give your full name and 

ddress and your occupation to the reporter ¢ 

Mr. Warr. My name is James Watt. I am the manager of the 
Washington, D. C., office of the Christian Science Committee on Pub- 

cation, with offices in the Christian Science Building, 1601 I Street 
NW. Iam authorized by the Christian Science Board of Directors, 
the governing board of the Christian Science Church, to make the 
following statement regarding Senate Joint Resolution 1 proposing 
an amendment to the Constitution of the United States relative to the 
making of treaties and executive agreements, introduced in the 83d 
Congress by Senator Bricker of Ohio. 

We strongly support the basic purposes of Senator Bricker’s resolu- 
tion. We believe the importance of protecting the Constitution and 
the Bill of Rights from being undermined by international agree- 
ments, not made in accordance with our constitutional procedures, 
cannot be too strongly emphasized. While we are not prepared at 
the present time to ‘endorse the exact wording of the resolution, we 
are supporting the position that some protective action is required 
and that a thorough discussion of the question is needed in order that 
all the issues involved may be clear ly unde rstood and conside red. 

It may be that refinements in the wording of this resolution should 
be made. We would not object to this as long as the purpose of pro- 
tecting the freedom and rights guaranteed by the Constitution of the 
United States and the Bill of Rights is attained. 

We are aware that these basic rights are threatened because as the 
Constitution now stands, it does not prevent them from being changed 
by a treaty, a change which even Congress itself is prevented from 
making under the Bill of Rights. We feel deeply that these inherent 
and precious rights and freedoms must not be overlaid with a pattern 
of international so-called rights drawn to suit the concepts of more 
than 60 nations with varying and antagonistic concepts. We urge 
that it be made impossible. to give up our concept of inherent rights 
and acquiesce to the premise that rights are conferred on the indi- 
vidual by government and hence can be taken away by government. 

We, like others who have already given eloquent and comprehensive 
testimony before this committee in support of a constitutional amend- 
ment relative to the making of treaties and executive agreements, 
are gravely concerned : 

(1) Over the situation revealed by Mr. John Foster Dulles, now 
Secretary of State, in an address before the American Bar Association 
last year, when he said: 

The treatymaking power is an extraordinary power, liabie to abuse. Treaties 
make international law and also they make domestic law. Under our Consti- 
tution, treaties become the supreme law of the land. They are, indeed, more 
supreme than ordinary laws, for congressional laws are invalid if they do not 
conform to the Constitution, whereas treaty law can override the Constitution. 
Treaties, for example, can take powers away from the Congress and give them 
to the President; they can take powers from the States and give them to the 
Federal Government or to some international body, and they can cut across the 
rights given the people by the constitutional Bill of Rights. 
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(2) That the State Department has officially said: “There is no 
longer any real difference . nn ‘domestic’ and ‘foreign’ affairs.” 

(3) That the Chief Justice of the Supreme Court of the Unite: 
States in his dissent in the Steel Seizure case advanced the Bsc ori 
that the United Nations Charter and other international treaties and 
commitments give the President of the United States authority to 
seize private property. Such a doctrine would give the President not 
only powers not granted to him by the Constitution but powers even 
denied him by the Constitution. 

These are but a few of the reasons we are impelled to support the 
purpose of Senator Bricker’s resolution and to urge Congress to take 
suitable action promptly. 

Let me discuss briefly another threat to individual and religious 
freedom which has not been explored so far in these hearings. By a 
joint resolution of Congress, we have become members of W "HO—ihe 
United Nations World Health Organization. Under the constitution 
of WHO, by which we are bound, regulations having the force of both 
international and domestic law can be adopted without approval, not 
to mention legislation by our Congress. In fact, a set of international 
sanitary regulations drawn up by WHO went into effect in the United 
States on October 1, 1952, without ratification by the Senate or legis- 
lative action by Congress. United Nations officials refer to the code 
as a “new kind of world law.” The United States Public Health 
Service is even now busily engaged in revising the administrative 
regulations (which have the force of domestic law) to conform with 
these new international regulations. In doing this, we are told by 
the present Chief of Foreign Quarantine Division of the United States 
Public Health Service that a regulation which my office worked out 
several years ago with the former Chief to give recognition to religious 
rights, 1s to be eliminated. 

Here is a concrete example of how religious rights, protected by our 
own domestic regulations, are being threatened by the ability of a 
Government agency to change domestic law to make it conform with 
international agreement. For the detailed story of this situation, I 
would like to introduce into the record a reprint of an article titled 
“Pattern for Cumpulsory Medication,” which ran in the September 
26, 1952, issue of the Christian Science Monitor, and an editorial from 
the same issue, titled “Stop, Look, and Question.” The editorial 
concludes: 

This newspaper does not wish to be alarmist. As we understand it, WHO is 
alone among United Nations agencies in its power to legislate for member na 
tions. We believe that the rights of individuals and States under the American 
Constitution can be protected from infringement by an international organiza- 
tion or through treaties. But the situation now precipitated by WHO indicates 
that a properly framed constitutional amendment may be required. 

The State Department has attempted to rebut this article, but in 
our view, their statement, which I also submit for the record, sub 
stantially strengthens the position we take and confirms the dangers 
we point out. This view is set forth in a memorandum which I would 
like to have included in the record as part of my statement, and I 
shall not aaa it, but I do want to point out just 2 or 3 paragraphs 
that point up what we mean, On page 3 of this memorandum, in the 
fourth paragraph, we say: 


A major weakness is the use of the word “government” 
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(hat is the major weakness in the State Department’s so-called 

buttal— 
though it is synonymous with the executive branch of the Government. The 
re “rebuttal” is based upon the assumption that it is sufficient for the 
utive branch to pass upon WHO regulations, and if satisfied with them, 
mit them to become law. This, of course, is exactly the development the 
nitor article and editorial deplores. 

nd on page 5, the first paragraph : 

The State Department memorandum repeatedly points to the close coopera 

n of the State Department, the Public Health Service, and WHO, as if this 

re a reassuring state of affairs. Actually, of course, this is precisely the 

e of affairs which has caused concern. The danger has been that the Public 
ith Service would seek to accomplish through WHO what it could not 
iplish through Congress, 

ose points I would like to emphasize of our memorandum. 

Mr. Chairman, we appreciate the opportunity of appearing in sup 
port of the intent and purpose of Senate Joint Resolution 1. We hope 
e Committee on the Judiciary of the United States Senate will draw 
p, report favorably, and urge enactment to the Congress, a carefull) 

rded joint resolution that will protect inviolate the basic constitu- 

mal rights of the citizens of the United States, which can become an 
»portent and valued amendment to the Constitution of our beloved 
ountry. 

Thank you very much. 

Senator Dirksen. Thank you, Mr. Watt. In connection with the 
documents you submit to fortify your statement, let me see if we can 
get those in proper order. There is one here mimeogr: aphed, entitled 
‘The Nature and Purpose of the WHO International Sanit: uy Regu- 
lations.” 

Mr. Warr. That is the State Department memorandum. 

Senator Dirksen. I presume in the nature of things that that prob 
ably ought to be submitted first right after your statement. 

Mr. Warr. Well, I sup ported our statement with a Monitor article. 

Senator Dirksen. I was going to let those follow in then, includ 
ing, of course, the critique. 

Mr. Warr. Except that this one is supposed to be a rebuttal of the 
other. 

Senator Dirksen. You mean this is the rebuttal ? 

Mr. Warr. Yes, so the Monitor article should come first. 

Senator Dirksen. Very well, then, there is submitted for the record, 
from the Friday, September 26, 1952, edition of the Christian Science 
Monitor, an article entitled “Pattern for Compulsory Medication” by 
William R. Frye, United Nations correspondent of the Christian 
Science Monitor. 

Mr. Warr. And an editorial. 

Senator Dirksen. There is also submitted from the same edition of 
the Christian Science Monitor an editorial entitled “Stop, Look, and 
(Juestion.” There is also submitted in connection with Mr. Watt’s 
statement—is this a résumé or is this the complete—— 

Mr. Warr. It is supposed to be a rebuttal. It is the actual docu- 
ment from the State Department. 

Senator Dirksen. I see. It is a statement by the State Department 
under the caption “The Nature and Purpose of the WHO Interna- 
tional Sanitary Regulations.” And there is also submitted then a 
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Critique of the State Department Memorandum. Who authored 
this? Is this under your office? 

Mr. Warr. Our main office in Boston. 

Senator Dirksen. So that comes from the principal offices of the 
Christian Science Monitor in Boston, Mass. 

Mr. Warr. The Christian Science Church, which includes the 
Monitor. 
(The material referred to is as follows:) 


{From the Christian Science Monitor, September 26, 1952] 
PATTERN FOR COMPULSORY MEDICATION 


THREAT TO RELIGIOUS FREEDOM SEEN 





The World Health Organization, with the active support of the 
United States Public Health Service, now is seeking universal adop- 
tion of a worldwide vaccination law for travelers as part of new 
nonlegis'‘ative power to promulgate medical regulations. This law 
would call for compulsory vaccination of persons crossing inter- 
national frontiers—and might well lead to the elimination of such 
specific exemptions as already exist. Among such exemptions are 
those granted on religious grounds, 

In the accompanying article the Christian Science Monitor dis- 
cusses the many aspects of this problem, which, this newspaper 
believes, constitutes a threat to individual and religious freedom. 

Particularly dangerous, it is felt, is the very wide latitude and 
self-discretion which the proposed WHO regulations leave to indi- 
vidual health officers and offices. These regulations in many 
instances would supersede the laws of individual nations without 
the consent of legislature or of electorate. 






(By William R. Frye, United Nations correspondent of the Christian Science 
Monitor ) 










Unirep Nations, New York—The United Nations World Health Organization, 
acting largely at the instance of the United States, has launched what one official 
calls a terrifie drive for worldwide smallpox vaccination of travelers. 

A set of U. N. regulations authorizing vaccination and other restrictions on 
international travel is due to go into effect in some 65 countries—virtually all 
outside the Iron Curtain—on October 1. 

The reguiations are described by their sponsors as an effort to establish uni- 
form worldwide medical precautions against the spread of quarantinable diseases 
from one country to another. The ramifications of this effort are very far- 
reaching indeed 

U.N. officials refer to the code as a new kind of world law. 

The regulations automatically have the effect of domestic law in each country 
which is a member of WHO unless specifically rejected or modified by the country 
involved. They need not be enacted by the congress or parliament of any 
country. 

















WIDE POWERS VESTED 





Some of the 115 articles of the code are permissive—that is, outline actions 
a country may, but need not, take. Others are mandatory. In each case, 
enforcement is placed directly in the hands of health administrations. 

Once the regulations have been accepted and have gone into effect, no individ- 
ual country which is a member of WHO may repeal or alter them in any way, 
in whole or in part, on its own responsibility. The portions that are mandatory 
must be complied with indefinitely, or until the majority of WHO votes other- 
wise. Sixty-nine countries—including nearly every non-Communist country in 
the world—are active members. 

Critics of WHO point out that as a result, this U. N. specialized agency has 
assumed the right not only to legislate on behalf of sovereign governments in 
its field but to deny those governments any control over the legislation once it 
is on the books. 
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Considerable new power also falls into the hands of national health author- 
ities—suech as the United States Public Health Service—as a result of WHO's 
operating procedures. If abused, this power could deprive minorities of the 
protection they normally enjoy under constitutional processes. 


LEGISLATION BY DEFAULT 


Health authorities, for example, can permit WHO legislation to become national 

iw merely by pigeonholing it for a period of time decided by WHO. Unless 
each parliament or congress kept careful track of decisions made by the world 
health assembly, it might never realize the law was coming into effect. WHO 

; not obliged to notify parliaments of its decisions 

In an extreme case, if a Congress were not alert, the present powers assumed 
by WHO and the national health authorities could be stretched to cover the 
enactment of compulsory national health programs or the imposition of mass 
medication in a form which the congress might disapprove if presented in the 
normal way—as a bill to be acted upon. 

It would be necessary, however, for WHO to classify such measures as 
procedures designed to prevent the international spread of disease. The WHO 
constitution limits its legislative authority to this and related spheres. And 
national parliaments retain veto power when they choose to use it. 

The new U. N. code, the first significant use by WHO of its power, is entitled 
“International Sanitary Regulations.” It was voted by the WHO assembly in 
Geneva on May 25, 1951. 

WHO officials say the code is intended to simplify travel by codifying and 
replacing 15 existing treaties and making frontier quarantine practices uniform 
throughout the world. 

No state affected by the code is permitted to make regulations which are 
more severe than those outlined in it WHO officials say the code was drawn 
up in a liberal spirit—that the ceiling was placed lower than some states wished 
and that it will require the easing of some present restr'ctions 

Many observers who have studied it carefully, however, believe the code may 
have significant effects in other directions. 


INDIRECT PRESSURE 


One result already is being felt in the United States. The United States 
Public Health Service is reconsidering an exemption from smallpox vaccination 
which has been available to persons entering the country with medical evidence 
that they have not been exposed to smallpox abroad. 

Other countries also are authorized and encouraged by the code—though not 
required—to tighten their smallpox vaccination requirements . At least 32 
nations, including most of the major countries of Western Europe, do not now re- 
quire smallpox vaccination on entering the country. At least 19 other countries 
require it only under certain conditions. 

In addition to encouraging universal vaccination for international travelers, 
the code will provide a form of indirect pressure on governments which do not 
now require all their citizens to do so in the future. Travelers from areas where 
vaccination laws are liberal may find themselves subjected to delays and incon- 
venience, if not more severe discrimination. 

Still another result of the new U. N. sanitary regulations will be the con 
tinuous compiling, publishing, and broadeasting of statistics on every so-called 
major communicable disease in the world. WHO at present has an office which 
performs this task on a somewhat smaller scale. 

Dr. Leonard A. Scheele, Surgeon General of the United States Public Health 
Service, took a leading part in formulating the regulations and was president 
of the WHO assembly which voted them. 

The code is part of a “terrific drive,” Dr. Scheele said in an interview recently, 
for “more enlightened health procedures” throughout the world, especially in 
underdeveloped countries. The United States, he said, is actively encouraging 
this “enlightenment.” 


OBJECTIONS CITED 


There is by no means unanimous agreement, however, even in medical circles, 
that vaccination and enlightenment are synonymous. A substantial and growing 
minority has religious or other conscientious objections to vaccination. Com- 
pulsory vaccination, these persons argue, is a violation of religious freedom. 
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Complaints against the trend toward compulsory vaccination and the manner 
in which WHO is promoting it are being directed, in the United States, to Con- 
gress and to the American delegations to the U. N. and the world health assembly, 
Comparable channels exist in other countries. 

Remedial action could take the form of amendments to the WHO constitution, 
efforts to persuade WHO to amend the international sanitary regulations, or 
in the last analysis—withdrawal from WHO through congressional action. The 
United States made provision for such withdrawal when it approved entry into 
the organization. 

Much will depend, it is agreed, on the manner in which the 115 articles of the 
new convention are interpreted by the governmental health authorities who 
will enforce them. 

Great latitude is given to health administrations. They will administer the 
law directly, and deal directly with WHO, bypassing heads of State, cabinets, 
and legislative authorities. 

Medical officers at ports and airports are given wide discretionary power. 
Among other things, compulsory medical examination of incoming or outgoing 
travelers is authorized whenever a frontier health authority anywhere in the 
world considers it necessary. Even if a “healthy” ship merely stops at a port 
and a passenger or crew member does not get off, health authorities may come 
aboard and subject him to compulsory examination, 

The provisions applying to smallpox vaccination are contained in article 83. 
It is one of the permissive articles. It provides: 

1. A health administration may require any person on an international voyage 
who does not show sufficient evidence of protection by a previous attack of small- 
pox to possess, on arrival, a certificate of vaccination against smallpox. Any 
such person who cannot produce such a certificate may be vaccinated; if he 
refuses to be vaccinated, he may be placed under surveillance for not more than 
14 days, reckoned from the date of his departure from the last territory visited 
before arrival. 


14-DAY PERIOD 


2. A person on an international voyage who during a period of 14 days before 
his arrival has visited an infected local area and who, in the opinion of the 
health authority, is not sufficiently protected by vaccination or by a previous 
attack of smallpox, may be required to be vaccinated, or may be placed under 
surveillance, or may be vaccinated and then placed under surveillance; if he 
refuses to be vaccinated, he may be isolated. The period of serveillance or 
isolation shall not be more than 14 days, reckoned from the date of his departure 
from the infected local area. A valid certificate of vaccination against smallpox 
shall be considered as evidence of sufticient protection. 

Legal authorities say this article is loosely drafted and susceptible of more 
than one interpretation. 

Paragraph 1, it is agreed, applies to persons who are not considered to have 
been exposed to smallpox, while paragraph 2 applies to those who are considered 
to have been exposed. 

The question of whether a traveler is considered to have been exposed or not 
turns on whether he has visited an infected local area. The regulations define 
this phrase as a local area where there is one case of smallpox derived from 
a nonimported case or two cases derived from an imported case. 

The word, “local,” however, is not precisely defined. It may refer to an area 
as small as a port or airport. But in at least one instance where a smiliar prob- 
lem arose, a quarantine officer of the United States Public Health Service inter- 
preted it to mean an entire country—England. 


UNDER SUSPICION 


Thus if there is anywhere in England a single case of smallpox thought to 
have been caused by an infected person within the country, all travelers who 
have visited any part of England, no matter how remote, may be faced with a 
choice between forcible vaccination and 2 weeks’ quarantine at the next frontier. 

Even if a person is considered to have been exposed, medical authorities do not 
agree that vaccination after exposure serves a useful purpose so far as protecting 
others from contagion is concerned. 

Doctors say the smallpox vaccine—which they describe as the virus of cowpox, 
a cattle disease—ordinarily has no curative power, and, indeed, may have ill 
effects. 
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They say an exposed person who thereafter is vaccinated will develop the dis- 

























































ner 
UOl -o in a milder form and be a menace to society in much the same fashion as 
D1) e who is not, unless he is vaccinated almost immediately after exposure. 

rhus the provisions of article 83, paragraph 2—for vaccinating a person who 
i s been exposed—appear to observers to be a form of discipline rather than a 
D yjtective measure, 

INTERPRETATION VITAL 

If a traveler has not visited an infected local area and thus is not considered to 
the ve been exposed, his treatment will depend upon the interpretation health au- 

whe orities place under paragraph 1 of article 83. 

The first sentence provides, without any qualification, that a health authority 
the ay require any person arriving in the country to have a vaccination certificate 
ets the person has not had smallpox—and the next sentence says he may be vac- 

cinated if he does not have such a certificate. 
er Chere is then a semicolon and the phrase “if he refuses” is used. Whether 
ing he traveler is unconditionally free to refuse is not made clear 
he As a minimum, however, if a person has a conscientious objection to vaccina- 
ort tion, he can be placed under surveillance, a form of medical probation. He will 
mie it be isolated and may move about freely, according to article 27 of the code 
governing surveillance. But he may be required to report to the health authority 
SO t specified intervals and subjected to “medical investigation.” 

Dr. Calvin Spencer, Chief of the Division of Foreign Quarantine of the United 
ze States Public Health Service, the man immediately in charge of enforcing vac- 
l- nation laws at American ports, is one of those who place a strict interpretation 
ny on the code, 
he Dr. Spencer said in a recent interview that article 88 “does appear to contra- 
ul vene” present exemptions from vaccination in American law. A departmental 
“] legal team is studying the code with a view to tightening United States Public 

Health Service regulations, if necessary, he said. 
The relevant portion of the health-service regulations is section 71. As it now 
stands, this section provides that persons arriving at an American port may sat- 
re isfy the smallpox vaccination requirement by presenting a statement from a local 
Le or national health authority at the place of embarkation, affirming that they 
Is were not in an area where smallpox was present in the 14 days, immediately prior 
or to embarkation for a port under the control of the United States. 
e These certificates ordinarily are accepted. A quarantine officer, however, is not 
r bound to accept them in all circumstances. Such travelers may be held under 
© observation for not more than 14 days if the quarantine officer has reason to 
x believe they have been exposed to smallpox within 14 days prior to arrival. 
e COVER WIDE RANGE 
. The International Sanitary Regulations cover a very wide range of topics. 
They lay down standards for the control of plague, cholera, yellow fever, typhus, 
and relapsing fever, as well as smallpox. They apply to boats, automobiles, 
trains, and all other media of transporting as well as to persons. 
‘ Vaccinations against plague, typhus, and relapsing fever, the code provides, 
shall not be required as a condition of entry into a country. WHO officials say 
' the ban on typhus injections will require removal of this requirement by some 






countries, 

Vaccinations against yellow fever shall be required—that is, are mandatory 
for travelers leaving an infected local area and proceeding to a yellow-fever 
receptive area. The latter area is defined as one in which yellow fever does not 
exist but where conditions would permit its development if introduced. 

Persons without yellow fever vaccination certificates who are traveling from 
an infected area to a receptive area may be isolated for as long as 6 days. WHO 
officials say this period is shorter than some countries have required. 

With regard to cholera, even a vaccination certificate will not protect a traveler 
from surveillance, if he bas come from an infected local area. If he dves not 
have a certificate, he may be isolated for up to 5 days. 














TIMETABLE TRACED 










The regulations establish a vast clearinghouse for information about disease. 
Health authorities in all countries are required to notify the World Health Or- 
ganization daily, weekly, monthly, and annually, sometimes even houfly, of the 
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number, type, and symptoms of diseases in men and animals; of the counter- 
measures taken; and of important changes in its health laws and practices. 

The timetable followed by WHO in enacting the sanitary regulations was as 
follows: 

May 25, 1951: WHO assembly voted them unanimously. 

June 6, 1951: Dr. Brock Chisholm, Canadian Director-General of WHO, for- 
mally notified the health administrations of member governments. (He was 
not required to notify heads of state or foreign ministers; the code authorized 
him to bypass usual channels. ) 













June 6, 1951 to March 6, 1952: 25 countries submitted reservations; thereupon, 
the 9-month period having elapsed, no further reservations could ever be offered 
(except for colonies, in which case the deadline is extended to December 6, 1952). 

March 6 to October 1, 1952: The reservations were discussed in WHO com- 
mittees; all but four countries withdrew them, modified them, or convinced 
WHO they should be accepted as minor. 

October 1, 1952: The regulations will come into effect, having the force of 
domestic law in all member countries except Australia, Argentina, Burma, and 
Saudi Arabia. 









UNUSUAL POWERS 
No organ of the United Nations except WHO has the power to legislate for 
member governments, Article 22 of the WHO constitution entitles this special- 
ized agency to make regulations within its field of operation which shall come 
into force for all members after due notice has been given of their adoption 
by the World Health Assembly except for such members as may notify the 
Director-General, of rejection or reservations within thhe period stated in the 
notice. 

“Due notice” is not defined. In the case of the Sanitary Regulations, it was 
9 months. WHO may decide in each instance how much notice it chooses to give. 

WHO also may decide whom to notify. In the present case, it decided that 
any notification or information sent by the Organization to the Health Admin 
istration shall be considered as having been sent to the state. 

Thus no governments, let alone legislatures, were notified directly that the 
Sanitary Regulations had been enacted on their behalf. 

Observers consider this circumstance especially significant in the case of the 
United States, which exercises great if not decisive influence in WHO, as in 
most other U. N. organs. 

The United States Congress, like other legislatures, agreed to a_ partial 
delegation of sovereignty when it approved the WHO constitution in 1948. 
Those who recall the debate, however, say they doubt that Congress realized 
how broadly the grant would be interpreted. 
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Srop, Look, AND QUESTION 
(An editorial) 


In 1948 when Congress debated joining the World Health Organization efforts 
were made to insure that the United States would not be inadvertently commit- 
ted to a program of compulsory insurance for medical care. 
caution and for a reservation enabling the 
WHO are now becoming more apparent. 


Reasons for this 
United States to withdraw from 







For on October 1 WHO regulations incorporating even greater infringements 
of individual rights than are involved in compulsory insurance will go into 
effect. An article describing this situation appears on the first page of our sec- 
ond section today. We believe it should cause a sharp questioning of WHO’s 
procedures and results. 

The purpose of cooperating to prevent the spread of disease is a wholly laud- 
able one, and we have the greatest respect for all unselfish efforts to that end. 
But we believe mistaken methods are being used, not only in the treatment of 
disease but in the disregard of constitutional procedures and civil liberties. 

We do not question the right of those who desire vaccination and inoculation 
to have it. We do not question the right of those who declare such treatment 
that provides immunization to force it on others for their own protection. More- 
over, we strongly question procedures which permit WHO to bypass the govern- 
ment of any country and place very great discretionary power in the hands of 
an administrative agency. 
















TREATIES AND EXECUTIVE AGREEMENTS 


The rather remarkable constitution of WHO gives it the power to legislate 
for member countries unless they object. And in setting up the new regulations 
m international travel WHO did not even trouble to notify the State Depart- 
ment or Congress—which presumably could exercise a veto. One remedy would 
be for Congress to curb the arbitrary authority now exercised by the Public 
Health Service, which appears to be acting both as promoter and agent of WHO. 

Another remedy would be to insure by constitutional amendment that limita 
tions be placed on so-called self-executing international agreements. This news- 
paper does not wish to be alarmist. As we understand it, WHO is alone among 
United Nations agencies in its power to legislate for member nations. We be- 
ieve that the rights of individuals and states under the American Constitution 
can be protected from infringement by an international organization or through 
treaties. But the situation now precipitated by WHO indicates that a properly 
framed constitutional amendment may be required. 


lure NATURE AND PURPOSE OF THE WHO INTERNATIONAL SANITARY REGULATIONS 


The story under the caption “Pattern for Compulsory Medication,” and the 
editorial under the title “Stop, Look, and Listen,” which appeared in the 
Christian Science Monitor of September 26, 1952, reveal a basic misunderstand 
ng of the nature and purpose of the international sanitary regulations to which 
they refer, and of the procedures under which they were adopted. They also 
fail, unfortunately, to relate the provisions of these regulations to quarantine 
practices in which the United States and other states have been engaged fo! 
many years. 

The reader of this story and editorial is told, in effect, that an international 
rganization, the World Health Organization, in adopting the international 
sanitary regulations, usurped the power of sovereign states and, purposely by 
passing normal channels of communication between the World Health Organiza 
tion and member governments, conferred wide discretionary power directly 
upon the health administrations of national governments which could readily 
he used to infringe upon individual liberty—for example, by requiring vaccina 
tions. The reader is told, among other things, that “the U. N. World Health 
Organization, acting largely at the instance of the United States, has launched 
what one official calls ‘a terrific drive’ for worldwide smallpox vaccination of 
travelers”; that “considerable new power also falls into the hands of national 
health authorities such as the United States Public Health Service”; that “in an 
extreme case, if Congress were not alert, the present powers assumed by WHO 
and the national health authorities could be stretched to cover the enactment of 
compulsory national health programs or the imposition of mass medication in 
a form which the Congress might disapprove if presented in the normal way 
as a bill to be acted upon”; that “no governments, let alone legislatures, were 
notified directly that the sanitary regulations had been enacted upon their be- 
half,” and that “WHO did not even trouble to notify the State Department or 
Congress.” 

The purpose of this memorandum is to explain the nature and purposes of these 
regulations, and to describe the way in which they were drafted, reviewed, and 
adopted. 

To begin with, it might be pointed out that international sanitary regulations, 
or quarantine regulations, as they are sometimes called, are not new. They 
have been in existence for 50 years in the form of treaties. These treaties were 
concluded to unite states on measures to prevent the international spread of 
epidemics of cholera, plague, smallpox, typhus, and yellow fever, and at the 
same time to prevent undue interference with the movement of persons travel 
ing outside the borders of their own countries and of goods, ships, and aircraft in 
international commerce. Without regulations of this kind, ships and airplanes 
as well as United States nationals traveling abroad, might be subjected to all 
sorts of restrictions on their freedom of movement through the arbitrary appli- 
cation by other governments of their own quarantine laws. 

These treaties were considered to have certain disadvantages, however, stem- 
ming largely from the relatively slow procedure involved in bringing them into 
effect or in getting them modified. Thus, long delays occurred in bringing into 
force any new regulations designed to take account of scientific discoveries and 
technical advances in the control of commuricable diseases as well as in trans 
portation facilities. Some 40 countries, many of them important in air traf 
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fic, never became parties to any sanitary convention for aerial navigation and 
could therefore deal with planes and passengers as they pleased. This caused 
considerable difficulties to the American airlines operating abroad. Moreover, 
considerable confusion concerning the application of quarantine measures has 
existed because of the continuance in effect for some countries of the outmoded 
regulations in old treaties, even when newer treaties to bring the regulations 
more up to date were concluded and became binding on many more countries 
Consequently, even a minimum of the uniformity of sanitary controls which 
was sought could not be obtained. 

Hence, those entrusted with the responsibility for the administration of 
national quarantine measures, those in command of ships and aircraft which 
were subjected to these measures, as well as governments, were anxious to find 
a procedure which would facilitate the adoption of up-to-date regulations with 
out long delays. In this connection, attention might be called to the following 
statement in the Report of the United States Delegation to the International 
Health Conference in 1946, at which the constitution of the WHO was formu- 
lated: “The concept underlying the regulatory power of the Organization 
[WHO] was developed jointly by the Department of State and the Public Health 
Service, * * * in an effort to create a mechanism in the international field 
which would permit rapid general application of new scientific techniques in the 
international control of the spread of disease. This was done in pursuance of 
a suggestion made in the Senate Foreign Relations Committee that some way 
be found to accomplish this without requiring that committee to consider highly 
specialized technical matters. It is felt that the mechanism incorporated in the 
constitution can accomplish this result. In most cases, it will only be necessary 
to modify existing domestic regulations, within the scope of the executive 
branch of the Government, to meet the requirements of international health 
regulations. When more is required the Government can reserve its position 
pending necessary reference to Congress.” 

To meet this generally recognized need, therefore, there were included in the 
WHO constitution two articles (arts. 21 and 22) drafted so as to provide a 
simpler mechanism to facilitate the adoption of international regulations which 
are needed in certain limited technical fields. Thus, article 21 of the constitu- 
tion of the WHO provides that the health assembly shall have authority to adopt 
regulations concerning, inter alia, sanitary and quarantine requirements and 
other procedures designed to prevent the international spread of disease. Ac- 
cording to article 22, regulations which the assembly may adopt shall enter into 
force for all members of the Organization except those as may notify the Director 
General of the rejection or reservations within the period stated in the notice 
to member governments of the adoption of the reculations. 

The authority granted to the WHO in its constitution to adopt regulations 
was brought to the attention of the Congress when it was considering United 
States membership in the World Health Organization. In the report, submitted 
by Senator Vandenberg on behalf of the Committee on Foreign Relations to the 
United States Senate (No. 421, 80th Cong., 1st sess.), it is stated that “The health 
assembly may adopt regulations concerning sanitary quarantine requirements 
which in the past have been embodied in conventions and could be changed only 
by customary treaty procedures. * * * The adoption of such regulations and 
standards requires a two-thirds majority vote of the health assembly. This 
power is similar to that which has been granted to other international organiza- 
tions in technical fields, such as the International Civil Aviation Organization. 
Each government will be free to reject such regulations and standards and their 
assent is not necessary to bring them into effect. The committee recognizes the 
safeguards to national sovereignty in the provisions of the constitution which 
confer these powers on the health assembly.” It might be pointed out that the 
safeguards referred to are : (1) The limitation of the WHO's regulatory author- 
ity to certain specified subjects, such as sanitary and quarantine requirements, 
and (2) the right of any member government to reject the regulations which 
the health assembly may adopt or to make reservations with respect to such 
regulations. 

The report of the Committee on Foreign Affairs (No. 979, 80th Cong., 1st sess. ) 
to the House of Representatives, which was presented by Congressman Judd, 
in describing the benefits to the United States of membership in the WHO refers 
specifically to those expected to be derived from the Organization’s power to 
adopt regulations: 

“Improved control of disease at epidemic centers abroad will give the United 
States increased protection against incursion of disease. 
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“The United States and United States ships at sea will receive a more constant 
flow of reliable epidemiological information of use in quarantine procedures anc 
valuable to commerce, 

“The hazard of importation of disease and disease vectors by air carriers will 
be reduced, or eliminated, through improved controls at foreign origins of 
lights. 

“Unsound and unecessary foreign quarantine impediments to United States 
ommerce and interference with free movement of United States air carriers 
vill be eliminated by the establishment of common international regulations, 

mforming at all times with technical developments and the progressive removal 

f health hazards.” 

In the spirit of, and in fulfillment of the purposes outlined above, the WHO 
indertook to develop a single set of international quarantine or sanitary reguia- 
tions to replace the existing international sanitary conventions. The interna- 
tional sanitary regulations were in preparation over a period of 5 years. During 
that time, not only were the regulations considered at periodic and open meetings 
of the constituent bodies of the Organization, in which the United States par 
ticipated officially, but each member government was invited to make known its 
views concerning the regulations during different stages of their development. 
For example, the original draft regulations, as prepared by the WHO Expert 
Committee on Epidemiology and Quarantine, were received by the Department 
of State and the United States Public Health Service in April 1950. They were 
studied by an interdepartmental committee called together by the Department of 
State, on which nine different Government departments and agencies were repre- 
sented. As a consequence of this study, several changes in the draft regulations 
were recommended in the communication which the Department of State on 
September 6, 1950, sent to the WHO as the observations of the United States 
Government. Revised draft regulations were similarly circulated and studied 
in advance of a meeting of a special committee which was convened in Geneva 
in April 1951 to prepare a final draft. Private aviation and shipping companies 
were at this stage given an opportunity to study and make recommendations 
concerning the draft regulations. The United States was officially represented 
at this meeting, and at the Fourth World Health Assembly, which on May 25, 1951, 
adopted the regulations. 

After the adoption of the regulations by the Health Assembly by a unanimous 
vote of the representatives of the state members of the WHO on May 25, 1951, 
each government had an opportunity during a period of 9 months to review the 
regulations for the purpose of determining their acceptability to that govern- 
ment of the United States on June 15, 1951, and were reviewed by all the Govern- 
ment departments and agencies concerned, as well as by private shipping and avia- 
tion interests with a view to deciding whether any reservations should be made. 
The WHO was notified by the Secretary of State on behalf of this Govern- 
ment on March 10, 1952, that the United States would make no reservations. 
On October 1, 1952, the regulations came into force for 55 countries which had 
made no reservations and for 5 countries which had made certain reservations. 
It might be pointed out that these reservations were all aimed at allowing 
these countries to apply stricter quarantine measures, in one field or another, 
than are permitted by the regulations. 

It can thus be seen that the WHO, in adopting the new regulations, did exactly 
what it was authorized to do by its constitution and what it was expected to do 
by the United States Government. On the basis of the above record it should 
he quite clear that at no stage of the development, consideration, or acceptance 
of these regulations was there any bypassing of the Government of the United 
States or of the interested agencies thereof. Also, in view of the numerous re- 
views which these regulations received from the interested government and 
commercial groups, any inference that these regulations were sprung on an un 
suspecting government by the WH"), with the connivance of the Public Heaith 
Service, is completely unwarranted, 

It might also be pointed out that during this period the United States dele- 
gations to the meetings of the Health Assembly, at which progress in the de- 
velopment of the regulations was discussed, included Members of Congress (in 
1948, Congressman Fenton; in 1949 Senator Ellender and Congressman Pfeifer ; 
in 1950, Congressman Judd; and in 1951 (when the regulations were adopted), 
Senators Lehman and Nixon and Congressman Morgan and Angell). 

In adopting the regulations under discussion, the state members of the WHO 
hoped to give to each country observing the regulations the maximum security 
against the international transmission of epidemic disease with the minimum 
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interference with world traffic. With respect to misconceptions in the Monitor 
story and editorial about the regulations conferring new powers on the United 
States Public Health Service which might be used to require vaccination or to 
compel individuals to submit to medical treatment, it should be noted that the 
Public Health Service does not acquire any power which it did not formerly 
possess in this respect. The regulations which were adopted stipulate that per 
sons who come from areas where smallpox is prevalent may be held in quaran 
tine unless they can produce a valid vaccination certificate. These provisions 
are not mandatory but permissive. Undoubtedly, health authorities of this and 
other countries who are of the opinion that vaccination is the only effective pro 
tection against the spread of smallpox, hope that the preferential position thus 
enjoyed by persons who carry valid vaccination certificates will cause many 
people to be vaccinated. Nevertheless, the purpose of the provisions in the reg- 
ulations which relate to the measures which can be taken with respect to persons 
on an international voyage, is definitely to limit the action which national health 
officers may take as authorized by their own law, and not to confer additional 
authority. Such provisions, for example, limit the duration of the period which 
a traveler who is without a vaccination certificate and refuses to be vaccinated, 
may be held in quarantine. It is noteworthy that the states which have ac- 
cepted the new regulations have agreed that vaccination against plague or 
typhus cannot be required as a condition of admission to a country. Actually, 
therefore, in many respects the demands on travelers will be reduced as a result 
of the provisions of the new regulations. 

rhe statements in the article referring to the bypassing of the Department 
of State and to the direct communication between the WHO and the Public 
Health Service may have been based upon a misunderstanding of the provision 
in the regulations which states that “any notification [of the outbreak of a 
epidemic disease] or information sent by the Organization to the health ad- 
ministration shall be considered as having been sent to the state.” This pro- 
vision, however, relates to the reporting of outbreaks of disease and has nothing 
whatever to do with the procedure for the adoption of regulations. According 
to this procedure, the governments are notified through the channels which WHO 
has been instructed to use. In the case of the United States, all communications 
from the WHO are sent both to the Department of State and to the Public 
Health Service. 

The regulations use the expression “health administration” in order to use 
a term which will be uniform for all states. It is for each government to de- 
cide what authority or authorities in the government constitute the health ad- 
ministration Under Executive Order 10399 of September 27, 1952, the Surgeon 
General of the Public Health Service is designated as the “health administration” 
of the United States for the purpose of performing the duties prescribed in the 
international sanitary regulations. 


CRITIQUE OF THE STATE DEPARTMENT MEMORANDUM, “THE NATURE AND PURPOSE 
or THE WHO INTERNATIONAL SANITARY REGULATIONS 


“The Nature and Purpose of the WHO International Sanitary Regulations’’ 
is a State Department memorandum prepared in the fall of 1952 and widely 
circulated as a criticism of the article and editorial in the Christian Science 
Monitor of September 26, 1952, which sharply questioned the World Health 
Organization’s procedures and results. 

This memorandum opens with three general allegations against the article 
Pattern for Compulsory Medication and the editorial Stop, Look, and Question. 
It charges that: 

(1) They misunderstand the nature and purpose of the international sani- 
tary regulations. 

(2) They misunderstand the procedures under which these regulations were 
adopted. 

(83) They fail to relate the provisions of these regulations to quarantine 
practice in which the United States and other states have been engaged for 
many years. 

At the outset the issues are apparent. The State Deparmtent’s “corrective’ 
memorandum doesn’t refute the threat to religious and individual freedom seen 
by the Monitor but rather defends the legality of the procedural arrangements 
now in foree. Since Pattern for Compulsory Medication was based on the 
study of the dangers to this country, it is not surprising that the writer did not 
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make the comparisons so earnestly desired in point 3 above. Mr. Frye’s pur- 
pose was to point up the dangers in existing United Nations procedures and 
results. The State Department, on the other hand, appears anxious only to 
discuss the desirability of WHO regulations No. 2 (international sanitary regu- 
lations). Consequently the allegations about misunderstandings made above 
ire based on differences in purpose and interpretation. They are subjective 
points and do not constitute a coherent rebuttal of Mr. Frye’s main thesis. 

After making these general charges, the memorandum “interprets” the story 

d the editorial by alleging that the reader is told in effect that: 

(1) WHO in adopting the international sanitary regulations usurped the 
power of sovereign states. 

2) WHO purposely bypassed normal channels of communication between 
World Health Organization and other governments. 

(3) WHO conferred wide discretionary power directly upon the health ad- 
ministrations of national governments which could readily be used to infringe 

pon individual liberty. 

Then it attempts to support these “interpretations” with the following quota- 
tions from the story itself: 

(1) “The U. N. World Health Organization, acting largely at the instance of 
the United States, has launched what one official calls ‘a terriffic drive’ for 
worldwide smallpox vaccination of travelers.” 

(2) “Considerable new power also falls into the hands of national health 
authorities such as the United States Public Health Service.” 

(3) “In an extreme case, if Congress were not alert, the present powers 
assumed by WHO and the national health authorities could be stretched to cover 
the enactment of compulsory national health programs or the imposition of 
mass medication in a form which the Congress might disapprove if presented 
in the normal way—as a bill to be acted upon.” 

(4) “No governments, let alone legislatures, were notified directly that the 
sanitary regulations’ had been enacted in their behalf.” 

(5) “WHO did not even trouble to notify the State Department or Congress.” 

Although the first two paragraphs of the memorandum are devoted to the “mis- 
understandings,” interpretations, and quotations noted above, the remainder 
is not devoted to a point-by-point rebuttal, but rather to a statement of the advan- 
ages of the international sanitary regulations and a description of the way in 
which they are drafted, reviewed, and adopted. 

Far from constituting a devastating refutation of the dangers set forth in the 
Monitor article and editorial, the development of the memorandum may serve 
to point up that fact that the dangers of the international legislation are inade- 
quately appreciated. 

It is interesting to note that although the Monitor article had a somewhat 
crusading tone, the ‘corrective’ memorandum could pick up only one point that 
was not completely valid, and that a minor one. To strengthen is case, the 
memorandum quoted this minor inaccuracy twice. However, the question as to 
whether the State Department was informed or not is not the issue. The point 
is that Congress was not informed. 

Those who understand and appreciate the dangers of procedures by which 
international legislation becomes law in our country without congressional con- 
trol are not content with assurances that a governmental department or two 
does receive notification. 

Referring again to the quotations taken from the article Pattern for Com- 
pulsory Medication, it is significant that the three others mentioned are not 
proven inaccurate. In fact, the very mention of the first one about the United 
States Public Health Service's terrific drive for worldwide smallpox vaccina- 
tion, presented as it is, as a “misunderstanding” of the true facts, works 
against the rebuttal. This drive is a well-established fact referred to with 
pride by public-health officials such as Dr. Leonard A. Scheele and Dr. Knud 
Stowman. Therefore, to cite it as an example of Mr. Frye’s failure to come 
to grip with the facts is an outstanding weakness of the State Department 
criticism. 

A major weakness in the use of the word “Government” as though it is 
synonymous with the executive branch of the Government. The entire ‘“re- 
buttal” is based upon the assumption that it is sufficient for the executive 
branch to pass upon WHO regulations, and if satisfied with them, permit them 
to become law. This, of course, is exactly the development the Monitor arti- 
cle and editorial deplores. 
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This weakness is especially obvious in the discussion of the WHO's alleged 
invasion of national sovereignty. An effort is made to show that Congress 
approved such minor invasion as has occurred and that adequate safeguards 
exist to prevent major invasion in the future. 

The fact that Congress was bypassed in the present instance and could be 
again is never challenged. The State Department memorandum does make 
the very weak contention (p. 2) that a “suggestion” had been made in the 
Senate Foreign Affairs Committee that “some way” be found to delegate au 
thority over “specialized technical matters” and that the WHO constitu 
tion was drafted with this in mind. The purpose, it is asserted, was to “create 
a mechanism in the international field which would permit rapid general ap 
plication of new scientific techniques in the international control of the spread 
of disease.” This very statement of purpose serves to confirm the misgiv 
ings of those who see dangers in the WHO program. Is it wise to place such 
an area of activity in the hands of the administrative branch of the Govern 
ment, out of the effective supervision of Congress? 

A stronger contention is that Congress was aware of the delegation of power 
it made to WHO in 1948 when the WHO constitution was approved. As evi 
dence, a report by Senator Vandenberg on behalf of the Senate Foreign Rela 
tions Committee is cited (p. 3). However, if the quoted excerpt is an accurate 
reflection of its contents, the report can well serve to prove the opposite; 
that Congress was not adequately alerted to the decision it was making. 

The report as quoted minimizes the wide range of WHO authority and sug- 
gests that a mere streamlining of treatymaking procedure is involved. It says, 
dealing with a highly important point: 

“Each government will be free to reject such regulations and standards and 
their consent is not necessary to bring them into effect for governments which 
have not rejected or made reservations to them,” 

It would have presented the actual situation much more clearly had it said, 
“Each government will be free to reject such regulations and standards, but their 
assent is not necessary to bring them into effect. * * *” The report appears less 
than candid at some points and actually misleading. At best it was clumsily 
drafted. 

To cite another example, the following statement from the report evidently is 
unsound : 

“This power is similar to that which has been granted to other international 
organizations in technical fields, such as the International Civil Aviation 
Organization.” 

At least it has been refuted by the office of the Assistant Secretary General 
for Legal Affairs who reports that no specialized agency of the United Nations 
except the World Health Organization has this power. 

The Vandenberg report says: “The committee recognizes the safeguards to 
national sovereignty in the provisions of the constitution which confer these 
powers on the health assembly.” The State Department memorandum spells out 
the safeguards (p. 3), but they are something less than reassuring. The phras 
“sanitary and quarantine requirements’ could be—indeed already has been— 
interpreted to cover a very broad field ; and “the right of any member government 
to reject the regulations which the health assembly may adopt” is not very per- 
suasive if Congress is not notified when a regulation is adopted. 

If the Monitor article and editorial have alerted Congress to the need of making 
certain it is notified, they have served a useful purpose. 

The State Department memorandum repeatedly points to the close cooperation 
of the State Department, the Public Health Service, and WHO, as if this were a 
reassuring state of affairs. Actually, of course, this is precisely the state of 
affairs which has caused concern. The danger has been that the Public Health 
Service would seek to accomplish through WHO what it could not accomplish 
through Congress. 

Of course, it is possible for men of good faith to place widely varying inter- 
pretations on the same set of facts. It is not surprising that the medical frater- 
nity should look upon the WHO sanitary regulations as innocent and constructive 
It is not surprising that men in whose hands power is placed should see no danger 
that it will be abused. 

The result in the present instance is that the State Department criticism does 
not constitute a successful rebuttal of the article or editorial. Actually, the 
very interpretations it employs in support of the desirability and legality of the 
WHO procedures may serve to further stress the fact that Americans should 
“Stop, Look, and Question.” 
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Senator Dirksen. Now that we have those in the record, have you 
inv other comment to make? 

Mr. Warr. No. I have been very, very interested in the hearings. 
| have been able to be here throughout and I have been impressed 

ith the testimony that has been given. We sincerely hope that from 
this will come a very splendid amendment to the Constitution. 

Senator Dirksen. Thank you for your expression of interest. 

Is Mr. Will Maslow, of the American Jewish Congress, here? Mr. 
Maslow, will you come forward ¢ 


STATEMENT OF WILL MASLOW, GENERAL COUNSEL, AMERICAN 
JEWISH CONGRESS 


Senator Dirksen. Would you like to read your statement, Mr. 
Maslow, or submit it and comment upon it? 

Mr. Mastow. With your leave, sir, I would like to have it introduced 
in the record, and comment briefly on it. 

Senator Dirksen. That is fine, sir. That will be done at this point. 

(The statement referred to is as follows:) 


STATEMENT OF AMERICAN JEWISH CONGRESS IN OPPOSITION TO THE BRICKER 
RESOLUTION (S. J. Res. 1) To AMEND THE CONSTITUTION SO AS To LIMIT THE 
TREATY-MAKING POWERS OF THE UNITED STATES 


The American Jewish Congress is a national organization representing about 
500,000 American Jews. It was founded in 1918 by such American Jewish 
leaders as Supreme Court Justice Brandeis, Judge Mack and the late Rabbi 
Stephen 8S. Wise for the purpose of preserving Jewish values and maintaining 
and extending the democratic way of life. 

The American Jewish Congress is vitally concerned with the proposed con- 
stitutional amendment embodied in Senate Joint Resolution 1, limiting the com- 
petency of the United States to enter into treaties and international agree 
ments. We share its sponsors’ desire to safeguard our precious democratic 
freedoms from encroachment by any body, foreign or domestic, national or 
international. However, it is our view that the Constitution of the United 
States provides today, as it has for 160 years, ample protection from such 
encroachment. We fear that the proposed constitutional amendment by dis- 
abling the United States from participating in various instrumentalities of world 
cooperation may well, under the guise of protecting our cherished rights, be 
sealing their doom. These rights cannot survive either successful armed aggres- 
sion against our territorial borders or a prolonged state of military emergency in 
which we find ourselves a lone outpost in a world engulfed by communism 
Collective defense based on treaties of international cooperation with the other 
nations of the free world provides, in the last analysis, the only true protection 
for our own precious rights. 

Moreover, the American Jewish Congress feels that the proposed amendment, 
by limiting the power of our Government to enter into such agreements as the 
Covenant on Human Rights and the Genocide Convention designed to insure 
minimal standards of human rights throughout the world, will prevent us from 
fulfilling the obligations we have already assumed under the United Nations 
Charter. Articles 55 and 56 of that charter pledge all members to “take joint and 
separate action in cooperation with the [United Nations] for the achievement 
af oer 

“* * * universal respect for, and observance of, human rights and funda 
mental freedoms for all without distinction as to race, sex, language, or religion.” 

It is our firm conviction that the United States has thus assumed a moral and 
legal responsibility to insure that other peoples enjoy the same rights and 
freedoms that we have so zealously protected in our own country. We believe 
that we must honor this responsibility not only because failure on our part to do 
so will forfeit our claim to leadership of the free world but also because only in 
an atmosphere of “universal respect for an observance of human rights and 
fundamental freedoms” can our own rights and freedoms be safeguarded and 
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extendei. In that conviction the World Jewish Congress of which the American 
Jewish “‘ongress is a constituent part has prepared and transmitted a series of 
submissions to the various preparatory bodies set up by the United Nations to 
consider the Genocide Convention, the Declaration of Human Rights, and the 
Covenant of Human Rights. In the interest of the United States as well as 
others, the American Jewish Congress opposes all attempts to disable our coun- 
try from effective participation in international efforts to insure that what has 
been the heritage of only a few nations will become a standard of conduct for all. 

It is our contention that the present impetus for an amendment limiting the 
exercise of the treaty power arises to a large extent out of grave misconceptions 
as to existing constitutional limitations on that power; an entirely unmerited 
lack of confidence in the Senate and President of the United States and existing 
constitutional procedures governing the exercise of that power; and a misunder 
standing as to the provisions of recent international proposals to safeguard 
human rights sefore analyzing the individual sections of Senate Joint Resolu- 
tion No. 1 in detail we should like to take up these misconceptions as we under- 
stand them. 

The first is that the treaty power is not limited in any way by the Constitution 
and that by use of this power the President and Senate could cripple or destroy 
the United States, undermine its basic constitutional structure, and abridge 
essential liberties of the Bill of Rights. This is not the case. Although the Su- 
preme Court has never held a treaty to be unconstitutional, this has not been 
because the treaty power is above the Constitution but solely because no treaty 
or other international agreement to which the United States has been a party 
has abridged rights guaranteed by the Constitution to individuals. The courts 
have repeatedly emphasized that a treaty may not offend specific prohibitions of 
the Constitution, the classic statement being that in the case of Geofroy v. Riggs 
(133 U. S. 258, 267 (1890) ). 

“The treaty power, as expressed in the Constitution, is in terms unlimited ex- 
cept by those restraints which are found in that instrument against the action of 
the Government or of its departments, and these arising from the nature of the 
Government itself and that of the States. Jt would not be contended that it ea- 
tends so far as to authorize what the Constitution forbids, or a change in the 
character of the Government or in that of one of the States, or a cession of any 
portion of the territory of the latter, without its consent (Fort Leavenworth Rail- 
road Co. vy. Lowe, 114 U. 8. 525, 541). * * *”’ [Emphasis supplied.] 

In the case of Missouri v. Holland (252 U. 8. 416, 483 (1920)) the Supreme 
Court, although ruling that a treaty and legislation pursuant thereto overrides 
State laws, was careful to point out that treaties could not contravene specific 
prohibiions of the Constitution. The Court in that case stated “We do not mean 
to imply that there are no qualifications to the treaty-making power * * *” 
“* * * The treaty in question does not contravene any prohibitory words to be 
found in the Constitution” (see also U. S. v. Minnesota, 270 U. 8. 181, 208 (1926) ; 
{sakura v. City of Seattle, 265 U. S. 3382, 341 (1924); The Cherokee Tobacco, 
11 Wall. 616. 620-21 (1870) ). 

In the light of these Supreme Court pronouncements the fact that article 
VI of the Constitution declares laws made “in pursuance” of the Constitution 
and treaties made “under the authority of the United States” to be the supreme 
law of the land, does not imply that treaties are above the Constiuion. The 
difference in phraseology resulted solely from the fact that the framers wanted 
the supremacy clause to apply not only to treaties made in the future under 
the Constitution but also to treaties which had already been made under the 
Articles of Confederation. Certainly no implication can be drawn from this 
that treaties are not subject to constitutional limitations. 

Another argument advanced in support of the proposition that treaties can 
abridge our basic liberties without constitutional recourse is based on the fact 
that the first amendment, unlike the rest of the Bill of Rights, refers only to 
Congress; “Congress shall make no law respecting an establishment of religion, 
* * *” However, the courts have assumed that the amendment applies to actions 
by all branches of the Federal Government impairing freedom of speech, press, 
or religion or the rights of assembly or petition. (See e. g.; Watson v. Jones, 
13 Wall. 679.) Specifically the amendment has been thought to limit the actions 
of the President (Joint Anti-Fascist Committee v. McGrath, 341 U. S. 123, 135- 
136, 148, 199-200 (1951); Bailey v. Richardson, 182 F. 2d, 46, 59-60, 71-74, 
(D. C. Cir. 1950)). Treaties being the result of Presidential action in conjunc- 
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tion with the Senate, it cannot be claimed that first amendment freedoms can 
be invaded by treaty with constitutional impunity. 

Thus it can readily be seen that the Constitution already provides ample 

ifeguards against abridgement by treaty or executive agreement of essential 
berties guaranteed to the individual by the Bill of Rights. A constitutional 
amendment to this effect is unnecessary and redundant. 

The Senate and the President, and later the Congress as a whole, each has 
n opportunity to reject, modify, or nullify an international agreement insofar 
s it affects internal law. Initially the President and the State Department 

n refuse to sign a treaty or insert modifications in a proposed treaty which 

found in some measure repugnant to American ideals or interests. An example 

this ability to effect modifications in proposed international agreements is 
found in the proposal submitted by the United States to the United Nations 
Commission on Human Rights which would insure that the constitutional balance 
between Federal and State powers under our Constitution could not be altered 
by the proposed Covenants on Human Rights (Proposed art. 48, Draft Covenant 
on Civil and Political Rights, proposed art. 26, Draft Covenant on Economic, 
Social, and Cultural Rights). 

Should the President sign a treaty, the Senate is free to refuse ratification. 
Indeed, a minority of the Senate—one-third of a quorum plus one—can block 
\merican entry into any treaty arrangement. Moreover, if it so desired, the 
Senate is free to ratify with any reservations it considers important. For ex 
ample, the Senate Foreign Relations Subcommittee on Genocide recommended 
o the full committee that the Genocide Convention be ratified with four “under 
standings.” Among these understandings was one which was designed, accord- 
ing to the late Senator McMahon, chairman of the committee, to overcome fears 
that lynehings might be classified as genocidal acts (New York Times, April 13, 
1950; Legislative History of Senate Committee on Foreign Relations, Slst Cong., 
Doc. No. 247, at 27-29 (1950) ). 

Even if a bad treaty is signed or ratified, a majority of both Houses can pass 
an act ending its internal effect. This results from the doctrine that treaties, 
with respect to their internal effect, are generally of the same dignity as statutes. 
Their domestic implications and consequences can be modified or repealed by a 
subsequent Federal act (Head Money Cases, 112 U. S. 580, 597-599 (1884); The 
Cherokee Tobacocco, 11 Wall. 616; Chae Chan Ping v. United States, 130 U. 8. 581. 
600 (1889); see United States v. Minnesota, 270 U. S. 181, 208 (1926)). The 
case of Hijo v. United States (194 U. S. 815, 324 (1904)) states “* * * it is well 
settled that in the case of a conflict between an act of Congress and a treaty * * 
the last one in date must prevail. * * *” 

Clearly the opportunity for rejection and modification of treaties granted each 
irm of the Government at each of the stages enumerated above provides ample 
safeguards against hasty and unthinking international commitments. 

A third serious misconception relates to the actual content and substance of 
the proposed international agreements protecting human rights and interdicting 
crimes against humanity. It has been claimed that by entering into such an 
agreement as the Covenants on Human Rights the United States would be sur- 
rendering its own rights and reducing its own standards to conform to those of 
nations enjoying a bare minimum of liberty and individual freedom. 

The Draft Covenants on Human Rights expressly provide, however, that the 
covenants shall not cause any lowering of existing standards in countries whose 
standards are higher than those proposed in the covenant. For example article 
4 of the proposed Covenant on Civil and Political Rights reads: 

“2. There shall be no restriction upon or derogation from any of the funda- 
mental human rights recognized or existing in any contracting state pursuant 
to law, conventions, regulations, or custom un the pretext that the present 
covenant does not recognize such rights or that it recognizes them to a lesser 
extent.” 

Almost identical language is contained in article 5 of the proposed Covenant on 
Economic, Social, and Cultural Rights. 

Another objection sometimes raised to the Covenants on Human Rights is that 
they will enable the Federal Government to encroach on areas traditionally 
reserved to State control. These fears should be allayed by the proposed 
Federal amendment to that covenant referred to above. 

The dangers of Senate Joint Resolution 1 to the welfare of this Nation will, 
we believe, be manifest upon an examination and analysis of the individual 
paragraphs of the proposed amendment. 
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SECTION 1 


Section 1 of Senate Joint Resolution 1 provides: “A provision of a treaty 
which denies or abridges any right enumerated in this Constitution shall not be 
of any force or effect.” 

Section 1 nullifies the effect of any treaty provision which denies or abridges 
any right enumerated in the Constitution. This section represents a substantial 
improvement over the phrasing of section 1 of the resolution introduced at the 
last session of Congres, Senate Joint Resolution 130, in that it omits the phrase 
in the prior resolution which would have prohibited treaties which merely 
touched upon constitutional rights without in any way abridging or infringing 
upon them. However, the phrase “rights enumerated in this Constitution” is 
ambiguous and subject to varying interpretations. 

For example, if the term “rights enumerated in this Constitution” is contrasted 
with the term contained in the next paragraph, “rights of citizens of the United 
States within the United States enumerated in this Constitution” it would appear 
that a different set of rights is referred to in each section. Except perhaps for 
the right of a citizen of the United States to demand protecion from the Federal 
Government on the high seas or abroad (Slaughter House Cases, 16 Wall 56, 79 
(1872)) the individual rights guaranteed by the United States Constitution do 
not apply to American citizens in countries other than the United States (In re 
Ross, 140 U. S. 453, 464 (1890) ; Neely v. Henkel, 180 U, 8. 109, 122-123 (1901) ). 
That being the case, it may well be argued that the broad term “rights enumer- 
ated in this Constitution,” since it omits the qualifying phrase contained in 
section 2 of the resolution limiting the rights to those enjoyed wihin the United 
States by citizens of the United States, is in fact intended to prohibit treaties 
dealing with the subject matter of the enumerated rights even in situations to 
which the constitutional guaranties would not actually apply. In any event 
such ambiguity should not be tolerated in a constitutional amendment. 

Similarly, it might be argued that the term “rights enumerated” encompasses 
the right of the States not to have their reserved powers invaded by the Federal 
Government. Under such an interpretation, many of the most common types of 
treaties would be invalid, since their subject matter does not come within the 
delegated powers of Congress. For example, treaties relating to the rights 
of aliens to engage in trade or business, as applied to businesses having no inter- 
state character (Asakura v. Seattle, 265 U. S. 3382 (1924)) would be barred, 
as well as treaties of extradition involving purely domestic crimes (Charlton v. 
Kelly, 229 U. S. 447 (1913)). 

Assuming, however, that these ambiguities of section 1 are clarified so that 
section 1 only prohibits treaties or agreements which abridge or infringe basic 
individual rights such as those guaranteed by the Bill of Rights and the 14th 
amendment, the wisdom of this section is still open to question. While such a 
restatement of currently established constitutional doctrine would probably be 
harmless, it may give rise to an argument at some future time that a change in 
hasic principle must have been intended since the complex machinery of adopting 
an amendment would not ordinarily be utilized merely to restate existing law. 


SECTION 2 


Section 2 of Senate Joint Resolution 1 provides: “No treaty shall authorize or 
permit any foreign power or any international organization to supervise, control, 
or adjudicate rights of citizens of the United States within the United States 
enumerated in this Constitution or any other matter essentially wihin the domestic 
jurisdiction of the United States.” 

Initially this section is open to the objection that the phraseology is ambiguous 
and many of the words used have no clearly defined legal meaning. For example, 
does the phrase “rights of citizens of the United States within the United States 
enumerated in this Constitution” merely describe the type of rights which cannot 
be supervised. In that event, where rights are enjoyed by aliens within the 
United States, as is the case with most constitutional safeguards, a treaty could 
not vest power in international bodies to deal with the rights of aliens. On the 
other hand, if the key word is “citizens,” the prohibitions of section 2 apply only 
to citizens. 

Secondly, the meaning of the term “supervision” is uncertain, and existing 
case law provides little guidance to its meaning in this context. It would seem 
that section 2 by using this word along with the term “control” contemplates a 
prohibition on international bodies whose powers are even less than “control” 
or “adjudication.” What degree of power less than “control,” however, is not 
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, 


ear. Does the word “supervise” encompass such action as mere inspection 

ithout the power to effect changes? Does the pharse “supervise, control or 

judicate” cover such processes as fact-finding, mediation and conciliation? 

[he very presence of these ambiguities in the language of the proposed 

mendment, even though they are eventually resolved by the Supreme Court, 

ill inevitably produce a period of uncertainty during which the necessary deci- 

ms and precedents will be evolving. Throughout this period other nations will 

esitate to enter into binding commitments with us and the conduct of our 
eign affairs will thus be seriously hampered. 

Since the American Jewish Congress is committed to the principle that the 

ghts of Americans can be safeguarded and extended only in an atmosphere of 

niversal respect for the dignity and rights of all men and that international 
operation is vitally necessary to assure such universal respect and sensitivity 

human rights, we are particularly interested in the effect of Senate Joint 
tesolution 1 on such efforts at international cooperation as the Covenants on 
juman Rights and the Genocide Convention, 

[t is our conclusion that the proposed constitutional amendment might seriously 

mit, if not preclude, the United States from participating in either of these 

reements as well as in many of the day-to-day activities of the United Nations 
esigned to elevate standards of conduct in the area of civil and political rights. 

For example, the proposed Draft Covenant on Civil and Political Rights 

mtains an implementing provision which would authorize an international 
Htuman Rights Committee set up thereunder to ascertain facts, report its con- 

usions, and make available its good offices in instances where a nation is 

harged with failure to give effect to the provisions of the Covenant (art. 44, 

raft. Covenant on Civil and Political Rights). Since the covenant deals with 

il and political rights which may be considered “essentially domestic in 

iture” as well as “rights of citizens * * * enumerated in this Constitution,” 

nd since the powers of factfinding and conciliation exercised by the Human 
hts Committee may well be interpreted as “supervision, control, or adjudica- 
on” within the meaning of section 2 of Senate Joint Resolution 1, it can readily 

e seen that United States participation in attempts to settle problems involving 

olations of human rights by cooperative and peaceful means might well be 

ohibited. 

Similarly the proposed restrictions of section 2 might inhibit the ability of the 

nited States to participate in such investigations as the current joint United 
‘ations International Labor Organization investigation of forced labor in coun- 

ies beyond the Iron Curtain and in certain areas of Africa. The Special 
mmittee on Forced Labor, in addition to obtaining facts by questionnaires 
rected to the various participating countries, also appoints consultants to 
lect evidence within nations charged with harboring forced labor. See New 
ork Herald Tribune, July 2, 1952. Section 2 would also disable us from 
irticipation in the United Nations inquiry into the disgraceful policy of 
partheid which is currently creating wide unrest in South Africa. 

Clearly the United States will not long be permitted to participate, and in 

irness can claim no right to participate, in joint investigations and factfinding 
vith respect to conditions in other countries unless it is willing to permit inquiry 

nd perhaps supervision of conditions existing within its own territorial borders. 

Can we say that the doctrine of equality before the law which we proudly affirm 
with respect to the relations between our citizens and their Government is 
ompletely inapplicable to the relations between that Government and other 
covernments and to the law of nations? Can we retain our moral leadership 
f the free world if we claim special privileges and special immunities from 
vestigation or censure by the other nations of the world? 

The American Jewish Congress advocates the ratification of the Genocide 
Convention. We do so not only because we view the convention as a means to 
deter genocide, of which the Jewish people have been most frequently the vie- 
tims, but also because the convention represents another step toward achieving 
i. world order based on rule of Jaw rather than arbitrary force. 

Section 2 of the proposed constitutional amendment. although it might not 
prevent the United States from ratifying the Genocide Convention in its present 
form, could well interfere with future attempts effectively to punish perpetrators 
of this horrible crime. Article VI of the Genocide Convention provides that per- 
sons charged with genocide shall be tried by a competent tribunal of the state in 
which the act was committed or by an international penal tribunal only “with 
respect to those contracting parties which shall have accepted its jurisdiction.” 
Although the first draft of a statute for an International Criminal Court has been 
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prepared by a committee of the United Nations it is still in the formative stage, 
the United States has not accepted its jurisdiction, and of course ratification of 
the Genocide Convention in no way commits the ratifying state to participate in 
such an international criminal tribunal if it is set up. 

The American Jewish Congress does not now urge that the United States accept 
the jurisdiction of the proposed International Criminal Court as it is presently 
envisaged. Nor do we advocate that power be vested in any international tribunal] 
to adjudicate rights of Americans or other persons unless such tribunal complies 
with the fundamental principles of due process of law. However, we do believe 
that there may well come a time when an international penal tribunal, operating 
with proper safeguards, may become important in effectively policing other inter 
national crimes, such as violation of international atomic controls inimical to 
world security. The advantages of such an international tribunal even at the 
present time cannot be overlooked. One of its salutary features would be that an 
American journalist such as Oatis in Prague, could, if charged with fomenting 
civil strife in Czechoslovakia, be tried by an international tribunal and not by the 
prejudiced and subservient courts of Czechoslovakia. 

Section 2, however, would prevent the adjudication of American rights by such 
an international tribunal even if it conducted its proceedings with all the judicial 
safeguards now available in the courts of the United States governed by the 
Constitution. It is our view that the sponsors of section 2 are unwise in attempt 
ing to tie the hands of our treatymakers by disabling them from future participa 
tion in such international courts. 

Amending the Constitution in the terms set forth in section 2 of Senate Joint 
Resolution 1 would seriously diminish the chances for effective international 
control of atomic power. It would disable the United States from permitting 
international “supervision” or “control” of atomic energy production in plants 
located within this country, since such production might well constitute a matter 
involving essentially domestic rights of citizens of the Unilted States. Without 
the consent of the United States to such supervision of plants within its borders, it 
is highly unlikely that other nations would agree to international control and 
supervision of their atomic production. Similarly, section 2 might prevent effec- 
tive international control of opium and other narcotics. In addition it might 
limit the possibility of joint solutions to such vital military matters as pooling 
of productive resources, rights in military bases, and prisoners of war. 


SECTION 3 


Section 3 of Senate Joint Resolution 1 provides: “A treaty shall become effec- 
tive as internal law in the United States only through the enactment of appropri- 
ate legislation by the Congress.” 

Under this section in order for the provisions of a treaty to take effect as 
internal law, they would have to be approved by the President, ratified by a 
two-thirds vote of the Senate, and then subsequently approved by a majority vote 
of the Senate and the House. 

This requirement would seriously hamper our day-to-day, noncontroversial 
relationships with other nations by delaying the operation of treaties already 
approved by two-thirds of the Senate until congressional enactment is secured. 
Among the types of treaties which have traditionally been self-executing are 
those providing for the reciprocal rights of aliens to hold, acquire, inherit and 
dispose of property, to engage in businesses, to be protected in their persons 
and property, and to be free from burdensome taxation. In many instances 
these treaties would lose their effectiveness if their operation were suspended 
even temporarily. In any event the fact that during the intervening period, 
private citizens as well as State governments could freely flout international 
commitments will not only create confusion but will make other nations re. 
luctant to enter such reciprocal treaties with us, thereby jeopardizing rights and 
privileges of Americans abroad. 

There is no perceptible advantage to be gained from superimposing a require- 
ment of congressional enactment upon the existing constitutional provision that 
a treaty must be ratified by two-thirds of the Senate before taking effect. (art. 
II, sec. 2). Treaties, in any event, are self-executing only under certain condi- 
tions (Ware v. Hylton, 3 Dall, 199 (1796)). They may moreover, be made non 
self-executing by their express terms (Foster &€ Elam y. Neilson, 2 Pet. 25 
(1829) ; U. S. v. Percheman, 7 Pet. 51 (1833)). For example, the Genocide Con- 
vention was phrased so that it would be non-self-executing, and present drafts 
of proposed conventions relating to human rights are cast in non-self-executing 
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terms. Articles 55 and 56 of the United Nations Charter, obligating the parties 
to “promote” certain objectives and to “pledge themselves to take joint = sep 

rate action” for the achievement of certain purposes was held non-self-execut- 
ing in the Fujii case (Fujii v. State, 242 P. 2d 617 (Sup. Ct. Calif.) ( 1953) ). 

In addition, the Senate in the exercise of its power to impose reservations on 
treaties. (See Memorandum of Parliamentarian of Senate, 98 Congressional 
Record 2602, March 20, 1952) may insist as a condition of ratification that the 
treaty not be considered self-executing. 

In view of these safeguards, it would appear unnecessary to include in the 
Constitution an inflexible provision which would not only subordinate all treaties 
to conflicting State law in the absence of additional congressional action, but 
vould render them ineffective internally even where no existing law or policy 

as contravened. Such a requirement would impose a substantial burden on 
he time and energies of the Congress of the United States without offering pro- 
tection to individual rights and to our existing democratic system not already 

vailable through present procedures. We do not take any position on sections 
t and 5 of Senate Joint Resolution 1 relating to executive agreements. 


CONCLUSION 


Our analysis of sections 1, 2, and 3 of the proposed amendment leads us to 
onclude that the adoption of these sections in their present form would serious 

hamper the conduct of our foreign relations and our ability to fulfill existing 
nternational obligations. It would interfere with efforts to serve the interest 
of the United States and its citizens by promoting universal respect for and 
observance of human rights and would cripple attempts of the United States 
to cooperate with other nations for our mutual defense. In the interest both of 
uur own domestic well-being and in the furtherance of a constructive foreign 
policy, this resolution should not be adopted. 

Mr. Mastow. Perhaps I ought to begin by identifying myself and 
my organization. 

Senator Dirksen. That is right. 

Mr. Mastow. My name is Will Maslow. I am general counsel of 
the American Jewish Congress. The American Jewish Congress is 
a national organization which has been in existence since 1919. It was 
originally founded by such distinguished Americans as Supreme 
Court Justice Brandeis, Federal Judge Julian Mack, and Rabbi 
Stephen S. Wise. 

One of the purposes of the American Jewish Congress is to promote 
respect and observance of fundamental human rights and freedoms, 
and accordingly, we have been much concerned with the role of the 
United States in the United Nations to promote that respect. 

I find, Senator, that my organization’s views are in sharp conflict 
with the witnesses who preceded me. I submit to you, sir, that 
not only is the Bricker resolution unnecessary to the protection of 
any American rights but that its adoption would be a catastrophe. 
Perhaps I can support those statements. 

If you examine the statement of Senator Bricker made before this 
committee last year you will see that the primary motivation of the 
Senator was the so-called human-rights treaties, and he states in so 
many words, and I am quoting from his statement of May 21, 1952 

The U. N. draft Covenant on Human Rights is a perfect illustration of the 
domestic legislation by treaty which Senate Joint Resolution 130 is designed to 
prevent. 

Senate Joint Resolution 130 was last year’s version of this resolution. 
Senator Bricker then goes on to state: 

The use of the treaty as an instrument of domestic legislation is a U. N. 
innovation. 
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I submit to you that nothing could be further from the truth. The 
treatymaking powers have been used as instruments of domestic legis 
lation even before the adoption of our Constitution, and it was the 
primary purpose of the Founding Fathers, when the treatymaking 
power was set forth in the Constitution, to provide that it should be 
supreme over domestic legislation. One of the very first treaties 
ratified by the Senate was the treaty following the Revolutionary War, 
which we negotiated with Great Britain, and that treaty provided 
for the settlement of the rights of British creditors against American 
citizens, and, obviously, it conflicted with domestic legislation. It 
conflicted with the laws of Virginia. But the Senate of the United 
States believed it was more important to preserve the rights of Ameri 
ean creditors in England and more important to negotiate a peace 
treaty with — Britain than it was to maintain inviolate the laws 
of Virginia. So, throughout our history there have been innumerable 
occasions when treaties have been enacted deliberately designed to 
conflict with domestic legislation. And it is inevitable, sir, I submit 
to vou, when we have a government like ours, a Federal Government, 
which governmental powers are divided between State and Federal 
Government, the Federal Government must be supreme. And there 
may be occasions when the Federal Government, in pursuance of its 
treatymaking power and its dealing with foreign nations, will take 
steps which conflict with domestic treaties. W hat we do re ly upon, 
however, to insure that the fundamental nature of our Government 
and the relationships between Federal Government and States shal] 
remain the same, is that the Senate will not knowingly ratify a treaty 
which does needless violence to domestic legislation. 

I think the Bricker resolution is motivated by some other miscon 
ceptions. One of these misconceptions is that a treaty is superior to 
the United States Constitution. And Senator Bricker cites in sup 
port of that statement a case known as United States v. Curtiss- 
Wright Export Corporation. Its citation is 299 U. S. 304. And I 
have noticed that some of the witnesses today made the same state 
ment that a treaty may be superior to a specific provision of the 
Constitution. 

The very case cited by Senator Bricker, the Curtiss-Wright case, 
says in so many words, and, with your permission, I would like to 
read just one paragraph: 

It is important to bear in mind that we are here dealing not alone with an 
authority vested in the President by an exertion of legislative power, but with 
such an authority plus the very delicate plenary and exclusive power of the 
President as the sole organ of the Federal Government in the field of inter- 
national relations, a power which does not require as a basis for its exercise 
an act of Congress, but which, of course, like every other governmental power, 
must be exercised in subordination to the applicable provisions of the Constitu- 
tion. 

Note that language: 
like every other governmental power, must be exercised in subordination to the 
applicable provisions of the Constitution. 

The same holding was made in the famous case of Geofroy v. Riggs, 
decided in 1890, In that case the Supreme Court said in this un- 
mists akab Te language, and I quote again. The citation is 133 U. S, 258 
at 267. Here is what the Court said: 


It would not be contended that it extends so far as to authorize what the 
Constitution forbids, or a change in the character of the Government or in that 





TREATIES AND EXECUTIVE AGREEMENTS 313 


of one of the States, or a cession of any portion of the territory of the latter, 
without its consent. 

The “it” referred to there is the treatymaking powers. And the 
Court, you notice, says that “It would not be contended” even that the 
treatymaking power extends so far as to authorize what the Constitu- 
tion forbids. 

Another leading case in support of the proposition that the Con 
stitution is a and not the treatymaking power, is the famous 
ase of Missouri v. Holland, known to every law student, the Migra 
tory Bird case. There the Court held: 

The treaty in question does not contravene any prohibitory words to be found 
in the Constitution. 

And there are other cases cited on page 4 of our memorandum to the 
same effect. 

Mr. Smirnery. Did you say “held” or “stated” ? 

Mr. Mastow. Stated, I should say. 

In fact, sir, with all modesty, I challenge anyone to cite a single case 
of the United States Supreme Court which holds that the treaty 
inaking power is superior to the specific enumerated provisions of the 
Constitution. 

An argument is often made arising from the language of article V1 
of the Constitution. You remember article VI, the so-called treaty 
making article, provides: 

This Constitution and the laws of the United States which shall be made in 
pursuance thereof shall be the supreme law of the land. 

And it says also: 


And all treaties made or which shall be made under the authority of the United 
States shall be the supreme law of the land. 

An argument has been inade that, since it provides that the laws 
must be made in pursuance of the Constitution, and the treaty is 
merely made under the authority of the United States, the treaties 
do not have to be made in pursuance of the Constitution. I think that 
reading is due to a historical misconception. The reason for that 
language was that tlere were certain treaties entered into by the 
United States, before the Constitution was ratified; and, therefore, it 
was necessary to provide that these treaties entered into before our 
Constitution was signed were to become the supreme law of the land. 
One of these treaties was the treaty of peace with Great Britain. 

There is another misconception which perhaps may motivate Sena- 
tor Bricker and some of his cosponsors, and that arises again, I be- 
lieve, from a misreading of the first amendment of the Constitution. 
You remember the first amendment provides : 

Congress shall make no law respecting an establishment of religion or pro 
hibiting the free exercise thereof or abridging the freedom of speech 
and so on. 

The argument has been made that that language “Congress shall 
make no law” is not a prohibition upon the executive branch and, 
therefore, the President is free through treaties to violate the most im- 
portant amendment in the Bill of Rights, the first amendment. 

When I testified last year, sir, Senator Hendrickson asked me about 
that question, and I asked leave to submit a memorandum on the 
point. I did submit a memorandum, but through inadvertence, per 
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haps, it was not introduced in the record. With your permission, I 
would like to introduce a copy of that memorandum. 

Senator Dirksen. It will be included. 

The Cuarrmman. Is it very long? 

Mr. Mastow. It is nine pages. That is brief for a memorandum 
on constitutional law. 

Senator Dirksen. I think it is important on this very important 
point, and since it was inadvertently omitted last year it will go in. 

(The material referred to is as follows :) 








Is THE PRESIDENT 





BOUND BY THE First AMENDMENT 





The first amendment to the Constitution of the United States provides that 
“Congress shall make no law respecting an establishment of religion or prohibit- 
ing the free exercise thereof; or abridging the freedom of speech, or the press; 
or the right of the people peaceably to assembly, and to petition the Government 
for a redress of grievances.” 

Read literally, this amendment expresses no limitation on the action of the 
Executive or the judiciary and would permit infringement of our basic liberties 
by these officials without legal recourse to the individual oppressed. Such an 
interpretation would seem, however, to be incompatible with the pattern of a 
government of limited powers with safeguards for individual liberty embodied 
in the Constitution and is not in accord with the principles espoused and prac 
ticed in this country from the adoption of the Constitution to date. Conse- 
quently, it would appear both necessary and proper to examine the circumstances 
surrounding the adoption of the first amendment, the gloss put on it by the 
courts, and the actual practice of the judiciary and the executive branches in 
order to determine whether the literal meaning must be discarded in favor of an 
interpretation which captures more fully the basie spirit and intent of the con- 
stitutional draftsmen, 

Students of the subject have advanced varying reasons for the omission of a 
limitation on the President and the judiciary in the first amendment. One ex 
planation has been that since the amendments to the Constitution were framed 
to meet specific objections made concerning the power of Congress the framers 
were not coneerned with and therefore neglected to express limitations on the 
President and the Judiciary (Zechariah Chafee, U. N. Covenant on Human 
Rights, 1951, Wisconsin Law, Rev. 389, 449). 

A second explanation given for the particular grammatical formulation in the 
first amendment is based on an analysis of the changes made in the original draft 
of the amendment. As originally drafted by Madison, the amendment contained 
three separate proposals, all in the passive tense (1 Annals of Congress 434 
(June 8, 1789) 1834 ed.). 

For example, the draft provided with respect to freedom of religion that “The 
civil rights of none sball be abridged on account of religious belief or worship, 
nor shall any national religion be established, nor shall the full and equal rights 
of conscience be in any manner, or on any pretext, infringed.” 

The proposals with respect to freedom of speech and freedom of assembly were 
couched in similar terms: 

“The people shall not be deprived or abridged of their right to speak, to write, 
or to publish their sentiments; and the freedom of the press, as one of the great 
bulwarks of liberty, shall be inviolable. 

“The people shall not be restrained from peaceably assembling and consulting 
for their own common good nor from applying to the Legislature by petition, or 
remonstrances for redress of their grievances.” 

The original draft of the amendment also contained a provision dealing with 
prohibitions on the States: “No State shall violate the rights of conscience, or 
the freedom of the press, or the trial by jury in criminal cases” (1 Annals of 
Congress 435, 1834 ed.). 

Thereafter, because of objections from the States, 


the provision concerning 
the States was eliminated. 


Thereupon the draftsmen, desirous no doubt of as- 
suring that the amendment express no limitation on the States, changed the sen- 
tence structure from the passive construction which could be viewed as such a 
limitation to the active construction “Congress shall make no law * * *.” There 
is no indication, however, that by specifying “Congress,” they intended to exclude 
the Executive from the prohibition of this amendment. 
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At least six justices of the Supreme Court have indicated that, when brought 

issue, the first amendment must be considered in determining the validity 

f Executive action. In Joint Anti-Fascist Refugee Committee v. McGrath (341 

S. 128 (1951)), the Supreme Court was concerned with the constitutionatity 
f the action of the Attorney General pursuant to the President's loyalty order 
Executive Order No. 9835) in designating certain organizations as Communist 

subversive. No legislative act empowered or directed the I’resident to pro- 

igate such an order. The petitioning organization challenged the Attorney 
eneral’s action and the Executive order as violative of the 1st, 5th, 9th, and 10th 
endments. 

Justice Black in a concurring opinion and Justice Reed in a dissenting opinion 

which Chief Justice Vinson and Justice Minton joined, explicitly considered 
he question whether the Executive order violated the first amendment. 

Justice Black stated (at p. 143): 

More fundamentally, however, in my judgment the Ewvecutive has no con- 
titutional authority, with or without a hearing, officially to prepare and publish 
he lists challenged by petitioners. In the first place, the system adopted effec- 
vely punishes many organizations and their members merely because of their 
political beliefs and utterances, and to this extent smacks of a most evil type 
f censorship. This cannot be reconciled with the first amendment as I interpret 
* [Italics supplied. ] 

Justite Reed set forth the same view about the applicability of the first 
amendment. He stated (at p. 199) : 

“Kirst amendment,—Petitioners assert that their inclusion on the disloyal list 
has abridged their freedom of speech, since listeners or readers are more difficult 

» obtain for their speeches and publications, and parties interested in their 
york are more hesitant to become associates. The refugee committee brief adds 

hat ‘thought’ is also abridged. A concurring opinion accepts these arguments 
o the point of concluding that the pub‘ication of the lists ‘with or without a 
hearing’ \iolates the first amendment. 

“This Court, throughout the years, has maintained the protection of the first 
amendment as a major safeguard to the maintenance of a free republic. This 
Nation has never suffered from an enforced conformity of expression or a 
imitation of criticism. But neither are we compelled to endure espionage and 
sedition. Wide as are the freedoms of the first amendment, this Court has never 
hesitated to deny the individual's right to use the privileges for the overturn of 
law and order * * *,” 

These Justices implicitly accepted and assumed the proposition that the Presi- 
dent is bound by the first amendment. The opinion of the Court (delivered by 
Justice Burton and in which Justice Douglas joined), although it did not dis- 
cuss the substantive issue of whether the loyalty order offends the first amend- 
ment stated that under certain circumstances, not here relevant, the order would 
have raised questions under the first amendment, thus indicating that these two 
Justices are also of the opinion that an Executive order as well as the law of 
Congress must meet the standards of the first amendment. 

Justice Burton said (at p. 136) : 

“Tf, upon the allegations in any of these complaints, it had appeared that the 
acts of the respondents, from which relief was sought, were authorized by the 
resident under his Executive Order No, 9835, the case would have bristled with 
constitutional issues. On that basis the complaint would have raised questions 
as to the justiciability and merit of claims based upon the 1st, 5th, 9th, and 10th 
amendments to the Constitution. It is our obligation, however, not to reach those 
issues unless the allegations before us squarely present them.” 

In Ex parte Milligan (4 Wall. (71 U.S.) 2 (1886) ), the Supreme Court was con- 
cerned with the question whether a military tribunal appointed by the President 
could constitutionally, during a period when the civil courts were functioning, ar- 
rest and try a civilian, the President’s action was challenged on the ground that it 
violated the fourth, fifth, and sixth amendments to the Constitution. Although 
the issue of violation of the first amendment was not raised, the language of 
the opinion seems to bring that amendment within those guaranties which the 
President cannot violate. At page 124, the Court said: 

“It is claimed that martial law covers with its broad mantle the proceedings 
of this military commission. The proposition is this: That in a time of war the 
commander of an armed force (if in his opinion the exigencies of the country 
demand it, and of which he is to judge), has the power, within the lines of his 
military district, to suspend all civil rights and their remedies, and subject citi- 
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zens as well as soldiers to the rule of his will; and in the exercise of his lawf,| 
authority cannot be restrained, except by his superior officer or the President 
of the United States. * * * 

“The statement of this proposition shows its importance; for, if true, repub! 
can government is a failure, and there is an end of liberty regulated by law 
Martial law, established on such a basis, destroys every guaranty of the Consti 
tution, and effectually renders the ‘military independent of and superior to the 
civil power’—the attempt to do which by the King of Great Britain was deemed 
by our fathers such an offense, that they assigned it to the world as one of the 
causes which impelled them to declare their independence. 

“For this, and other equally weighty reasons, they [the founding fathers] 
secured the inheritance they had fought to maintain by incorporating in a written 
Constitution the safeguards which time had proved were essential to its preser 
vation. Not one of these safeguards can the President or Congress disturb, 
except the one concerning the writ of habeus corpus.” [Italic supplied.] 

The Circuit Court of Appeals of the District of Columbia in the case of Dailey 
v. Richardson (182 F. 2d, 46 (D. C. Cir. 1950) ), also discussed whether the Presi 
dent’s loyalty order violated the first amendment, holding by implication that 
the President’s actions are limited by the safeguards contained therein. 

The Court at page 59 stated: 

“It is next said that appellant’s dismissal impinged upon the rights, of free 
speech and assembly protected by the first amendment, since the dismissal was 
premised upon alleged political activity. This suggestion goes not to the pro- 
cedure but to the ultimate validity of the dismissal itself. But the plain hard 
fact is that so far as the Constitution is concerned, there is no prohibition against 
the dismissal of Government employees because of their political beliefs, activi 
ties, or affiliations. That document, standing alone, does not prevent Republican 
Presidents from dismissing Democrats or Democratic Presidents from dismissing 
Republicans.” 

Legal scholars also have contended that the Executive is bound by the prohibi 
tions of the first amendment which are incorporated in the fifth amendment. The 
fifth amendment provides that “no person shall * * * be deprived of life, liberty, 
or property without due process of law * * *.” The identical language appears 
in the due-process clause of the 14th amendment. The Supreme Court has held 
that “liberty” in the due-process clause of the 14th embraces all the freedoms of 
the Ist amendment and prevents their abridgment by every branch of the State 
government. Gitlow v. New York (268 U. S. 652, 666 (1925) ) : Near v. Minnesota 
(283 U. S. 697, TOT (1931)). Since the language of the amendments is identical, 
it cannot be denied that the “liberty” in the due-process clause of the fifth amend- 
ment also embraces the freedoms of the first and extends their prohibition to all 
branches of the Federal Government, including the executive. 

This was the view adopted by Judge Edgerton in his dissents in the Joint Anti 
Fuscist case (179 F. 2d, 79 (D.C. Cir. 1950) ), and the case of Bailey v. Richardson 
(182 F. 2d, 46 (D. C. Cir. 1950)). In the Joint Anti-Fascist case, Judge Edgerton 
prefaced his discussion of whether the President’s Executive order contravened 
the first amendment by a specific reference to the fact that read literally that 
amendment applies only to Congress. However, he went on to state (at p. 87) 
that since “the due-process clause of the 14th amendment extends the prohibition 
to all State action, the due-process clause of the 5th amendment must extend it 
to all Federal action.” Of course, Edgerton views Presidential action as “Federal 
action.” 

In support of his statement Judge Edgerton cited the following language of the 
Supreme Court in United Public Workers yv. Mitchell (330 U. 8. 75, 94-95 (1947) ) : 

“Thus we have a measure of interference by the Hatch Act and the rules with 
what otherwise would be freedom of the civil servaint under the Ist. 9th. and 10th 
amendments. If we look upon due process as a guaranty of freedom in those 
fields, there is a corresponding impairment of that right under the fifth amend- 
ment. Appellant's objection under the amendments are basically the same.” 

The argument that the President is bound by the Ist amendment as trans- 
mitted throngh the 5th amendment, since the 5th amendment has the same 
content as the 14th which in turn subsumes the protections of the 1st is also 
adopted by Chafee, U. N. Covenant on Human Rights (1951 Wis. L. Rev. 389, 441, 
453). 

The view that the President is bound by the first amendment is further bol- 
stered by reference to decisions of the courts which indicate that the judiciary 
considers itself bound by that amendment. Their rejection of the literal reading 
of the first amendment with respect to their own obligations clearly implies a 
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similar rejection of such a limited construction as to the Chief Executive. 
in Watson y. Jones (13 Wall. (80 U. S. 679 (1871)), the Supreme Court held 
that the freedom of religious association guaranteed by the first amendment de- 
prived the Court of power to adjudicate ecclesiastical matters. Similarly the 
courts have discussed the question of possible infringements of the first amend- 
ment in enjoining trade boycotts, libels, and similar publications in the exer- 
cises of their equity jurisdiction in the absence of statute, e. g., Gompers v. 
Buck’s Stove & Range Co. (221 U. 8S. 418 (1911)); Coeur d'Alene Mining Co. 
v. Miner’s Union (51 Fed. 260 (Idaho 1892) ). 

In the Gompers case, for example, the Court said: 

“Insisting, therefore, that the Court could not abridge the liberty of speech 
or freedom of the press, the defendants claim that the injunction as a whole 
was a nullity, and that no contempt proceeding could be maintained for any 
disobedience of any of its provisions, general or special. * * * The defendants’ 
attack on this part of the injunction raises no question as to an abridgment of 
free speech, but involves the power of a court of equity to enjoin the defendants 
trom continuing a boycott which, by words and signals, printed or spoken, 
caused or threatened irreparable damage.” [Italics supplied. ] 

Perhaps the most decisive argument in favor of the view that the President 
is bound by the first amendment is that ample justification in both law and policy 
can be adduced in support of an interpretation of the first amendment which 
would include both the President and the executive branch within its prohibitions 
vnd that no such justification can be shown for the contrary interpretation. That 
interpretation must rely wholly on the literal language of the aimendment, and 
must of necessity be based on the premise that mention of one branch of the 
Federal Government in that amendment implies an intent on the part of the 
draftsmen to exclude the other branches. However, no evidence of such intent 
can be shown. Nor can such intent be spelled out either from an analysis of the 
needs the Bill of Rights was framed to meet or the spirit in which the amend 
ment was conceived. On the contrary, all these factors point irresistibly to the 
opposite interpretation. 

Mr. Mastow. This memorandum cites a case recently decided by 
the United States Supreme Court. The case is known as Joint Anti- 
Fascist Refugee Committee v. McGrath. You may remember that 
was the case where this organization challenged the authority of the 
President and the Attorney General to list them as subversive on the 
Attorney General’s list. Six judges of the Supreme Court in the 
course of that opinion indicated, in construing the President’s power 
to set up such a list, that the President’s power was limited by the 
first amendment. And, indeed, it would come as a shock to us to 
believe, for example, that the President could establish an official 
religion where Congress could not, and, similarly, if that language is 
to be read literally, it would mean likewise that the courts are not 
bound by the first amendment since all that that language provides 
is that “Congress shall make no law.” And yet the courts have time 
and time again—perhaps I should not say time and time again 
the courts have indicated that they, as well as the President, are bound 
by the first amendment. 

Now, there is another misconception of Senator Bricker and those 
who have testified in support of this resolution, and that is that once 
treaty is ratified, and that it affects the domestic law of this country, 
that treaty is then immutable and not subject to any further govern 
mental change. I submit to you that is incorrect. The courts have 
held that where there is a conflict between a treaty which affects 
domestic legislation and a later act of Congress, whichever is last in 
time prevails. This doctrine was enunciated in one famous case in- 
volving the exclusion of Chinese in the 19th century. It is Chae Chan 
Ping v. United States (130 U.S. 581), decided in 1889. 

There, you may remember, America had entered into a treaty, the 
conventional treaty of commerce, friendship, and navigation with 
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China which allowed the immigration of a into this country. 
While the treaty was in effect Congress passed a statute which re 
stricted the right of Chinese to come to this country. The Chinese 
challenged that treaty, or that statute in the courts, and relied upon 
the treaty, and the court held that the satute governed and not the 
treaty. 

The same thing was held in the case called Hijo v. United States 
(194 U.S. 315), decided in 1904, in which the Court said, at page 324: 


It is well settled— 
in other words, it is not arguable— 


It is well settled that in the case of a conflict between an act of Congress and 
atreaty * * * the last one in date must prevail * * * 

If the United States Senate has improvidently ratified any treaties, 
and these treaties have had an undesirable effect upon domestic legis- 
lation, nothing prevents Congress from a those treaties as 
far as their domestic effect is concerned, or eee them or doing 
whatever else is necessary. We don’t eae constitutional amend- 
ment if we discover we have made a mistake in any treaty which ha 
effects upon our domestic legislation. 

Now, Senator Bricker made another statement which explains the 
motivation, his motivation, in introducing his resolution. I cannot 
put my hand on it, but the effect was that Senator Bricker feared that 
the draft Covenants on Human Rights would be used as a substitute 
for legislation and that they were intended as devices to circumvent 
the Constitution and to give Congress the power to legislate where it 
now cannot legislate. I think a short answer to that fear is the 
so-called Federal clause of the draft Covenant on Human Rights. I 
am reading from the text of those drafts as reprinted in the Depart- 
ment of State Bulletin of July 7, 1952. The United States repre- 
sentatives at the U. N. have insisted upon the inclusion of such a 
I’ederal clause, and that clause provides: 

This covenant shall not operate so as to bring within the jurisdiction of 
the Federal authority of a Federal state making such declaration, any of 
the matters referred to in this covenant which independently of the covenant, 
would not be within the jurisdiction of the Federal authority. 

3. Subject to paragraph 2 of this article, the obligations of such Federal 
state shall be: 
and then there are two paragraphs, and I would like to read them 

each into the record. 

(a) In respect of any provisions of the covenant, the implementation of which 
is, under the constitution of the Federation, wholly or in part within Federal 
jurisdiction, the obligations of the Federal Government shall, to that extent, 
be the same as those of parties which have not made a declaration under this 
article. 

(0) In respect of any provisions of the covenant, the implementation of 
which is, under the constitution of the Federation, wholly or in part within the 
jurisdiction of the constituent units (whether described as states, provinces, 
cantons, autonomous regions, or by any other name), and which are not, to 
this extent, under the constitutional system bound to take legislative action, 
the Federal Government shall bring such provisions with favorable recom- 
mendations to the notice of the appropriate authorities of the constituent 
units, and shall also request such authorities to inform the Federal Government 
as to the law of the constituent units in relation to those provisions of the 
covenant. 


What does that mean? It means that if a treaty respecting human 
rights is signed and a country like ours makes a declaration that it 
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federal country, it has a federal form of government, the obli- 
gations of the country are twofold: (@) With respect to those mat- 
ters wholly or in part within the Federal jurisdiction it shall carry out 
whatever it has promised under the treaty. 

(6) As to those matters which are not entrusted by the Consti- 
tution to the Federal Government but which are within the juris 
diction of the states, what the United States has promised to do, 
or would promise to do, is to bring those matters to the attention of 
the state governments, and thus the United States would be on a par 
with governments which are not federal. 

Now, that federal clause has been advocated since 1947 in the draft 
covenant and has been in every version that the United States has 

submitted. And as long as the United States submits that federal 

clause there is no danger, I submit to you, that the draft covenant 

can change the essential relationship between Federal Government 
and State government in this country, or that the Federal Govern 
ment would be given the power to legislate as to State matters. And 
if, perchance, any treaty should be submitted to the Senate which 
does not have that Federal clause in it, the Senate has three courses 
of action. It can direct, it can refuse to ratify the treaty and in 
struct the State Department to insert such a clause and to renegoti 
ute it, or 1t Can put rese ‘rvations in the treaty, and as long as that is 
done there is no danger. 

Now, one other misconception of Senator Bricker 

The Cnamman. Just a moment. What is your opinion of that, 
Mr. Smithey ¢ oT he at is, the last thing he said there. 

Mr. Smiruey. Senator, that is directly contrary, as I understand it, 
to what the President’ s Commission on Civil Rights advocated in 
146. They said that if the Covenant on Human Rights is adopted 
un even stronger basis for the adoption of certain civil rights pro 
posals by the Congress could be had. I think the bar association has 
presented that statement. I think that there is a controversy on this 
point. I think Mr. Maslow recognizes that. His opinion is as he 
indicated. But the question of whether the Covenant on Human 
Rights could possibly change any rights that the Federal Congress 
might have, I think that that is in dispute. I think there are certain 
witnesses who have appeared before this committee previously who 
have indicated that it is in dispute. There are legal minds who hold 
to the contrary of the opinion of Mr. Maslow. 

The CuarrmMan. In other words, you do not agree with the witness. 

Mr. Smirney. No. 

Mr. Mastow. I do not want to engage in a legal argument, sir, at this 
time. I just want to make one point, though: whatever the Presi- 
dent’s Commission said in 1946, this federal clause was submitted by 
the United States mission in 1947. And they may very well have 
submitted it in view of the statement. of the President’s Commission 
in 1946. 

I do not think, Mr. Smithey, or gentlemen, that it is really a question 
of legal argument. Here is the statement of the De partment of State 
representative. He says: 

The federal state article would insure that the constitutional balance between 
the powers delegated by the federal constitution to our Federal Government 
on the one hand and the powers reserved to the States on the other would not 
be altered by the proposed covenants on human rights. 
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And it is perfectly appropriate, if this language is not clear enough, 
if Mr. Smithey or any others believe that this language is not sufli- 
ciently precise, or not sufficiently comprehensive, to draw language 
that is sufficiently precise and comprehensive and insert it in the 
draft covenant, because I am sure that those persons who are repre 
sentatives of the United States who are charged with the responsibility 
of negotiating this article are fully aware of this danger. 

[ know I have discussed this problem with Mrs. Roosevelt, and she 
has maintained that this federal clause is essential and that the United 
States mission would never accept a treaty without the federal clause. 

Mr. Smrruey. Mr. Maslow, I do not care to engage in an argument, 

but I do want to read into the record at this point one of the articles 
of the Covenant on Human Rights as it was introduced in the record 
on the hearings on Senate Joint Resolution 130. It happens to be 
article II and I think you are familiar with that, Mr. Maslow. See- 
tion 1 of article II says: 
In the case of a state of emergency officially proclaimed by the authorities 
or in the case of public disaster, a state may take measures derogating, to the 
extent strictly limited by the exigencies of the situation, from its obligations 
under article I, paragraph 1, and part II of this covenant. 


And it goes on to say in section 2: 
No derogation from articles III, 1V, V (pars. 1 and 2), VII, XI, XII, and XIII 
may be made under this provision. 


Now, one of the articles that is excepted from section 2 is artele VI, 
which says, in section 1: 


No one shall be subjected to arbitrary arrest or detention. 


Now, in the event of an interpretation of this covenant on Human 
Rights and the Federal state clause which you have indicated, which 
do you think would prevail? Would the Federal Government under 
the Covenant on Human Rights, the draft Covenant on Human 
Rights, have the right to derogate under an emergency from this pro- 
vision which provides “No one shall be subject to arbitrary arrest or 
detention” ? 

Mr. Mastow. I am glad you raised the point. I was just about to 
come to it. Senator Bricker makes the same point. This is the so- 
called derogat ion clause. 

Mr. Smrruey. That is right. 

Mr. Mastow. He refers to it as “one of the most vicious articles in 
the draft covenant is article IT.” I think he is simply laboring under 
a misapprehension, and perhaps I can take a moment to explain this 
derogation clause. The United States is engaged in a vast effort, 
along with 60 other nations, to improve civilized standards through- 
out the world. We are justly proud of our Bill of Rights. We are 
justly proud of our Constitution. And we have endeavored to raise 
the standards of countries all over the world. 

As you may know, there is only one provision of our Constitution 
which can be suspended in times of war or emergency, and that is the 
right of habeas corpus, and that can only be suspended in cases of 
actual invasion. Other countries of the world, however, do not enjoy 
our freedoms, and many of them have provisions which allow these 
countries, in time of emergency, or what they call states of seige, to 
reduce or suspend constitutional guaranties. 
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The United States, therefore, in attempting to negotiate a treaty 
as stricken with the fact of these other countries’ unwillingness to 
dopt fixed and rigid guaranties, and so a clause was put in allowing 
ountries to modify r ights, 

The point that Mr. Smithey makes, and I think that Senator Bricker 
iakes, 1s that prov ision for the benefit of other countries m: ay in some 
ay operate to allow the United States Government to suspend con- 
titutional guaranties. There are two answers to that. First, there 
sa derogation clause itself which reads, as I quote from paragraph 2 : 







There shall be no restriction upon or derogation from any of the fundamental 
iman rights recognized or existing in any contracting state pursuant to law, 
onventions, regulations, or custom, on the pretext that the present covenant 
loes not recognize such rights or that it recognizes them to a lesser extent. 







In other words, the mere fact that this draft covenant does not em- 
ody all the rights of American citizens, or does not recognize them to 
the same extent that we do, does not entitled the United States to mod 
fy its rights. What we are doing is trying to raise the standards of 
other countries; we are not trying to modify our own. 

lhe second answer is the answer I have given before. No treaty can 
in any way conflict with an enumerated right in the Constitution, if I 
read the Supreme Court cases correctly. 

Mr. Smirney. Let me ask you this further question, Mr. 
Maslow 

Mr. Mastow. May I just take one second. Perhaps it might be of 
use to have introduced in the record this bulletin of the State Depart- 
ment with all of the texts of the provisions in it, together with the 
commentary. 

Senator Dirksen. Does that appear in the earlier hearings? 

Mr. Smiruey. This is a later draft of the covenant, is that not 
right ? 

Mr. Mastow. I think so. This is July 7, 1952. 

Mr. Smirney. The one appearing in the record on Senate Joint 
Resolution 130 was dated 1951. 

Mr. Mastow. If it is of use to you and the gentlemen of the commit- 
tee, I would be glad to introduce it. 

Senator Dirksen. Suppose you submit it. Secretary Dulles is 
either going to submit a statement or is going to appear, and it is en- 
tirely possible that he may submit some fortifying documents along 
with his statement. If, however, he does not include it in his state- 
ment, I think properly it might be included in the record, 

Mr. Mastow. I think perhaps I ought to identify it. It is a re- 
print from the Department of State Bulletin of July 7, 1952 and it 
is entitled “Progress Toward Completion of Human Rights 
Covenants.” 

(The material referred to is as follows:) 
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The U. N. Commission on Human Rights reviewed sections of the two draft 
Covenants on Human Rights at its 9-week session at New York from April 14 
to June 13, 1952. The Commission decided to ask the Economic and Social 
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Council to instruct the Commission to complete its work on the two draft Coy 
enants at its next session in 1953, prior to the consideration of the two drafts by 
the Council and the General Assembly. 

The Commission divided the previous draft of a Covenant on Human Rights 
into two Covenants at the request of the General Assembly—one Covenant on 
Civil and Political Rights and the other Covenant on Economic, Social, and 
Cultural Rights. The Commission rejected a proposal submitted by the Union of 
Soviet Socialist Republics to combine the two documents into a single Covenant 

The two Covenants are being drafted in the forms of treaties, to be opened for 
ratification or accession by Governments after they are finally drafted by the 
Commission on Human Rights and approved by the General Assembly. Each 
Covenant will come into force when it is ratified by 20 countries and will apply 
only to countries which ratify it. The Covenants are in contrast to the Universal 
Declaration of Human Rights (approved by the General Assembly on December 
10, 1948), which was drafted not in the form of a treaty but as a declaration 
without legally binding force. 

As Mrs. Franklin D. Roosevelt, the U. S. representative on the Commission on 
Human Rights, pointed out at the close of the 1952 session of the Commission: ' 

“The drafting of the Universal Declaration of Human Rights and of the Cove- 
nants on Human Rights are part of an international effort designed to acquaint 
the world with the ideas of freedom and of the vital necessity for their preserva- 
tion and extension. Such an effort is indispensable in this day when totalitarian 
concepts are being spread vigorously not only by Communists by also by the 
remnants of nazism and fascism, The U. N. campaign for the promotion of 
human rights must be continued and prosecuted successfully if our free way of 
life is to be preserved.” 

Mrs. Roosevelt stressed the point that: 

“Neither of the Covenants as now drafted contains any provisions which de- 
part froin the American way of life in the direction of communism, socialism, 
syndicalism or statism. When such provisions have been proposed, the United 
States has opposed them: every proposal by the Soviet Union and its satellites 
to write statism into the Covenant has been defeated. . . . In its approach to 
the economic and social articles, as well as the civil and political articles, the 
U. S. delegation has been guided by our Constitution and by existing statutes 
and policies approved by the legislative and executive branches of the Federal 
Government.” 


COVENANT ON CIVIL AND POLITICAT, RIGHTS 


The Commission on Human Rights retained in the Covenant on Civil and 
Political Rights the basic civil and political rights which have been included 
in the draft Covenant since it was first considered by the Commission in 1947. 
They have been reviewed and revised by the Commission and its Drafting Com 
mittee in 1947, 1948, 1949, and 1950, as well as at ifs session in New York this 
year. These basic civil and political rights are well known in American tra- 
dition and law. They include the right to life, protection against torture, slavery, 
forced labor, arbitrary arrest or detention, freedom to leave a country, freedom 
to return to one’s country, right to a fair and public hearing by an independent 
and impartial tribunal, right to be presumed innocent until proved guilty, pro- 
tection against ex post facto laws, freedom of religion, expression, assembly and 
association, and equality before the law.’ 


UNION OF SOVIET SOCIALIST REPUBLICS 


As at previous sessions of the Commission, the Union of Soviet Socialist Re- 
publics sought to weaken the provisions of the Covenant but these efforts were 
rejected by the Commission. For example, in the consideration of the article 
on freedom of expression,’ the U. S. S. R. proposed that this freedom be limited 
“in the interests of democracy.” The U. S. 8S. R. has repeatedly sought to dis- 
tort the term “democracy” by claiming that it is descriptive of the Communist 
State. In line with its usual practice, the U. S. S. R. was obviously seeking by 
its amendment to insert language so that it could later claim that this freedom 
did not go beyond the limited scope of the Soviet Constitution which allows the 
right of expression only to those supporting the Communist State. This effort 


Bulletin of June 30, 1952, p. 1024 
2 Articles 5 to 19 of Covenant on Civil and Political Rights. 
* Article 16 of Covenant on Civil and Political Rights. 
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Covenant was rejected, with only three members voting for it, the U. 8. S. R. 
and its two statellites, the Ukraire and Poland. The U. S. S. R. submitted a 
similar amendment in‘an effort to limit the provisions of the Covenant on free- 
dom of assembly and association, but this amendment was also rejected, with 
the same three being the only members of the Commission voting for the amend- 
ment. 

In the case of the article of the Covenant‘ calling for a fair and publie hear- 
ng by an independent and impartial tribunal, the U. 8S. S. R. proposed the elim- 
nation of the term “impartial” by an amendment it submitted to the Com- 
mission. The Commission, however, rejected this amendment. 


of the U. S. S. R. to negate the provision on freedom of expression in the 





REPORTING PROCEDURES 





COMPLAINT AND 





rhe Commission had only sufficient time at its 1952 session to review the 
substantive articles relating to civil and political rights and economic, social, 
and cultural rights. The Commission accordingly did not review the complaint 
machinery drafted at previous sessions with respect to the consideration of 
alleged violations of the articles on civil and political rights... The draft Cove- 
nant has thus far provided only for the filing of complaints by countries ratifying 
the Covenant. Such complaints may be filed only against countries which have 
ratified the Covenant. The Commission has rejected proposals submitted by 
some members of the Commission to authorize individuals, groups, or nongov- 
ernmental organizations to file complaints. These issues will no doubt be con- 
sidered again by the Commission at its session next year. The Commission 
will also no doubt consider at that time the reporting procedure proposed for 
the Covenant on Economic, Social, and Cultural Rights.* 






RIGHTS 





AND CULTURAL 





COVENANT ON ECONOMIC, SOCIAL, 


The draft Covenant on Economic, Social, and Cultural Rights sets forth provi- 
sions relating to employment, conditions of work, trade-unions, social security, 
motherhood, maternity, children, young persons, the family, food, clothing, hous- 


ing, standard of living, health, education, science, and culture. 
DIFFERENCES BETWEEN TWO COVENANTS 


In drafting the Covenant on Economic, Social, and Cultural Rights, the Com- 
mission recognized that the provisions of this Covenant differed in a number of 
respects from the Covenant on Civil and Political Rights. These differences were 
set forth in the Covenant on Economic, Social, and Cultural Rights in a number 
of ways: 

(1) The economic, social, and cultural rights were recognized as objectives 
to be achieved “progressively.” * In the case of the civil and political rights, 
countries ratifying the Covenant will be under an obligation to take necessary 
steps to give effect to these rights.” A much longer period of time is clearly 
contemplated under the Covenant on Economic, Social, and Cultural Rights for 
the achievement of the objectives of this Covenant. The term “rights” is used 
in both the civil and political articles and the economic, social, and cultural arti- 
cles. This term is used, however, in two different senses. The civil and political 
rights are looked upon as “rights” to be given effect immediately. The economic 
social, and cultural rights, although recognized as “rights,” are looked upon as 
goals toward which countries ratifying the Covenant would undertake to strive 
and to achieve these objectives to the extent permitted by available resources. 

(2) It was recognized that economic, social, and cultural rights were to be 
achieved by many means and methods, private as well as public, and not solely 
through legislation. Article 2 of the Covenant on Economie, Social, and Cultural 
Rights expressly states that the rights recognized in that Covenant are to be 
achieved “by other means” as well as by legislation. The members of the Com- 
mission acknowledged that the reference to “other means” was a recognition by 
them that the rights set forth in this Covenant could be achieved through private 
as well as governmental action. The obligation of a country ratifying this Cove- 






Article 12, par. 1, of Covenant on Civil and Political Rights. 
®’ Articles 20 to 46 of Covenant on Civil and Political Rights. 

* Articles 17 to 26 of Covenant on Economic, Social, and Cultural Rights. 
‘ Articles 6 to 16 of Covenant on Economic, Social, and Cultural Richts 

® Article 2, par. 1, of Covenant on Beonomic, Social, and Cultural Rights. 

* Article 2, par. 2, of Covenant on Civil and Political Rights. 
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nant will be to take steps to promote conditions for economic, social, and cultura 
progress and development. 

The U. S. 8S. R. repeatedly urged this year, in the same manner that it urged 
last year in the Commission, that economic, social, and cultural rights be stated 
in terms of state legislation only, but other members of the Commission rejected 
this approach. 

(3) The economic, social, and cultural rights were necessarily drafted in 
general terms as contrasted to the articles on civil and political rights. It was 
felt by the Commission that since the economic, social, and cultural rights were 
stated in terms of broad objectives, general language would be adequate. 


COVENANTS ARE NON-SELF-EXECUTING 


There is appropriate language in both Covenants to assure that they are non 
self-executing 

Article 2 of the draft Covenant on Civil and Political Rights provides that 
where the rights recognized in the Covenant have not already been “provided 
for by existing legislative or other measures, each [Contracting] State under 
takes to take the necessary steps, in accordance with its constitutional processes 
and with the provisions of this Covenant, to adopt such legislative or other 
measures as may be necesary to give effect to the rights recognized in this 
Covenant”. 

This article makes it clear that the provisions of the Covenant would not, 
themselves, be enforceable in the courts as “the supreme Law of the Land” 
under article VI of the U. S. Constitution. The United States, however, when 
ir becomes a party to. the Covenant, would, together with other contracting 
countries, have a firm obligation to enact the necessary legislative or other 
measures to give effect to the rights set forth in the Covenant to the extent such 
measures have not already been enacted. Such legislative or other measures 
which are enacted would, of course, be enforceable in the courts of the United 
states. 

Article 2 of the draft Covenant on Economic, Social, and Cultural Rights 
similarly ensures the non-self-executing character of its provisions. Under this 
Covenant, each contracting country undertakes to take steps “with a view 
to achieving progressively the full realization of the rights recognized in this 
Covenant by legislative as well as by other means.” There is a recognition by 
this phraseology of the need for affirmative action for the achievement of the 
rights set forth in this Covenant. The provisions of this Covenant would not, 
themselves, be enforceable in the courts as “the supreme Law of the Land” 
under article VI of the United States Constitution. 


COVENANTS NOT TO LOWFR EXISTING STANDARDS 


Provision is included in each of the Covenants to make it expressly clear that 
“there shall be no restriction upon or derogation from any of the fundamental 
human rights recognized or existing in any Contracting State pursuant to the 
law [of that State] ... on the pretext that the present Covenant does not 
recognize such rights or that it recognizes them to a lesser extent’’.”” The 
Commission included this provision in the Covenants to stress the point that 
under no circumstances should either Covenant be utilized as a pretext for any 
decrease in the higher standards existing in some countries (such as the United 
States) with respect to fundamental human rights accorded to persons in these 
countries because of more advanced Constitutional safeguards or for any other 
reason. 

At the same time, the Commission changed the word “shall” to “may” in the 
provisions on exceptions in the articles on freedom of religion, expression, 
assembly, and association ” to make it entirely clear that the exceptions to these 
rights are permissive only and not in any sense mandatory. In no instance 
is any country called upon to apply these permissive restrictions. 

With the inclusion of these provisions and changes, the members of the Com- 
mission sought to avoid the possibility of the Covenant lowering any existing 
higher standards of freedom in any country. They stressed the fact that the 
objective of the two Covenants is to raise standards in countries not so advanced 
as other countries with respect to human rights and freedoms. 


_™ Article 4, par. 2, of Covenant on Civil and Political Rights ; see also article 5, 
of Covenant on Economic, Social, and Cultural Richts 
4 Articles 15, 16, 17, and 18 of Covenant on Civil and Political Rights. 
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STATE ARTICLE 





FEDER AI 















The Commission @did not have sufficient time to consider the inclusion of a 
Federal-State article in the two Covenants. The U. S. delegation, together with 
the delegations of Australia and India, however, submitted a new draft of a 
Federal-State article to the Commission; it will doubtless be considered at its 
1958 session. The U. S. delegation has insisted on the inclusion of such: an 

ticle in the Covenants since the earliest U. N. consideration of the Covenant 

1947. The Federal-State article would ensure that the constitutional balance 
between the powers delegated by the Federal Constitution to our Federal Gov 
ernment, on the one hand, and the powers reserved to the States, on the other, 













ould not be altered by the proposed Covenants on Human Rights 
Under the proposed Federal-State article, the United States, upon its ratifi 
cation of a Covenant, would undertake the same obligations as other ratifying 


intries with respect to rights set forth in that Covenant which fall within 











e constitutional jurisdiction of the Federal Government With respect to 
provisions which are wholly or in part within the jurisdiction of the several 
states, the only obligation of the United States would be to bring these provi ns 

the notice of the appropriate authorities of the individual states with a 





favorable recommendation and a request for information as to the tay 
states in relation to these provisions of the Covenant. The United States weuid 
transmit this information to the United Nations 

The Federal-State article as now proposed expressly provides that the Cove 
nant “shall not Operate so as to bring within the jurisdiction of the Federal 















authority of a Federal State . any of the matters referred to in this Cove 
naut which independently of the Covenant, would not be within the jurisdiction 
of the Federal authority.” The Federal-State division of powers in the Unted 
States would be preserved by this provision; the national power would not be 
increased. The proposal for a Federal-State article mikes it clear that the 
bligations undertaken by the United States uncer the Covenant would be 
imited to matters which under the Constitution of the United States are within 
the Federal jurisdiction independent of the coming into force of the Covenant 
self 














SELF-DETERMINATION 











the Counnission approved three paragraphs of an article on self-determination 






nelusion in both Covenants. The first two paragraphs were along the lines 






of language adopted at the sixth session of the General Assembly on February 

1952. The third paragraph was added by the Commission. The United States 
Delegation voted for the first two paragraphs but opposed the third paragraph. 
In voting for the first two paragraphs, the United States delegation explained 
that if, however, reserved its position to propose changes in these paragraphs in 
the future. 

The first paragraph recognizes that “All peoples and all nations shall have 
the right of self-determination, namely, the right freely to determine their 
political, economic, social and cultural status.’ The second paragraph calls on 
all countries to promote the realization of the right of self-determination in 
all their territories and to respect the maintenance of that right in other countries 
in conformity with the provisions of the United Nations Charter he third 
paragraph, which the U. S. delegation opposed, provides that “the right of the 
peoples to self-determination shall also include permanent sovereignty over 
their natural wealth and resources. In no case May a people be deprived of 
its own means of subsistence on the grounds of any rights that may be claimed 
States.” 






















by other 








DRAFT COVENANT ON CIVIL AND PoLiticalt RIGHTS 











(Preamble and first 19 articles were revised by the Commission on Human Rights 
at its April Jume 1952 session) 









Preamble 








The States Parties hereto, 

CONSIDERING, that, in accordance with the principles proclaimed in the Charter 
of the United Nations, recognition of the inherent dignity and of the equal and 
inalienable rights of all members of the human family is the foundation of 
freedom, justice, and peace in the world, 

RECOGNIZING that these rights are derived from the inherent dignity of the 
human person, 
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RECOGNIZING that, in accordance with the Universal Declaration of Human 
rights, the ideal of free men enjoying civil and political freedom and freedom 
from fear and want can only be achieved if conditions are created whereby 
everyone may enjoy his civil and political rights, as well as his economic, social, 
and cultural rights, 

CoNSIDERING the obligation of States under the Charter of the United Nations 
to promote universal respect for, and observance of, human rights and freedoms, 

REALIZING that the individual, having duties to other individuals and to the 
community to which he belongs, is under responsibility to strive for the promotion 
and observance of the rights recognized in this Covenant, 

Agree upon the following articles: 


PART 1 


Article 1 [Self-Determination] 


[The Commission on Human Rights drafted this article at its 1952 Session. 
The Commission did not have sufficient time to consider whether the provisions 
of Parts II and IV should apply to this Article 1.] ° 


1. All peoples and all nations shall have the right of self-determination, 
iamely, the right freely to determine their political, economic, social, and 
cultural status 

2. All States, including those having responsibility for the administration of 
non-self-governing and trust territories and those controlling in whatsoever man- 
ner the exercise of that right by another people, shall promote the realization of 
that right in all their territories, and shall respect the maintenance of that 
right in other States, in conformity with the provisions of the United Nations 
Charter. 

3. The right of the peoples to self-determination shall also include permanent 
sovereignty over their natural wealth and resources. In no case may a people 
be deprived of its own means of subsistence on the grounds of any rights that 
may be claimed by other States. 


PART Il [GENERAL PROVISIONS } 


Article 2 


1. Each State Party hereto undertakes to respect and to ensure to all indi- 
viduals within its territory and subject to its jurisdiction the rights recognized 
in this Covenant, without distinction of any kind, such as race, colour, sex, 
language, religion, political or other opinion, national or social origin, property, 
birth or other status. 

2. Where not already provided for by existing legislative or other measures, 
each State undertakes to take the necessary steps, in accordance with its consti- 
tutional processes and with the provisions of this Covenant, to adopt such legis- 
lative or other measures as may be necessary to give effect to the rights recog- 
nized in this Covenant. 

3. Each State Party hereto undertakes: 

(a) To insure that any person whose rights or freedoms as herein recog- 
nized are violated shall have an effective remedy, notwithstanding that the 
violation has been committed by persons acting in an official capacity; 

(b) To develop the possibilities of judicial remedy and to ensure that any 
person claiming such a remedy shall have his right, thereto determined by com- 
petent authorities, political, administrative or judicial : 

(c) To ensure that the competent authorities shall enforce such remedies 
when granted. 


irticle 3 


1. In time of public emergency which threatens the life of the nation and the 
existence of which is officially proclaimed, the States Parties hereto may take 
measures derogating from their obligations under this Covenant to the extent 
strictly required by the exigencies of the situation, provided that such measures 
are not inconsistent with their other obligations under international law and 
do not involve discrimination solely on the ground of race, colour, sex, language, 
religion or social origin. 

2. No derogation from Articles 3, 4, 5 (paragraphs 1 and 2), 7, 11, 12 and 13 
may be made under this provision, 
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8. Any State Party hereto availing itself of the right of derogation shall in- 
form immediately the other States Parties to the Covenant, through the inter- 
mediary of the Secretary General, of the provisions from which it has derogated, 
the reasons by which it was actuated and the date on which it has terminated 
such derogation. 








Article 4 





1. Nothing in this Covenant may be interpreted as implying for any State, 
group or person any right to engage in any activity or perform any act aimed at 
the destruction of any of the rights and freedoms recognized herein or at their 
limitation to a greater extent than is provided for in this Covenant. 

2. There shall be no restriction upon or derogation from any of the funda 
mental human rights recognized or existing in any Contracting State pursuant 
to law, conventions, regulations or custom on the pretext that the present Cove- 
nant does not recognize such rights or that it recognizes them to a lesser extent. 










PART Ill [CIVIL AND POLITICAL RIGHTS ] 






Article 5 






1. No one shall be arbitrarily deprived of his life. Everyone’s right to life 
shall be protected by law. 

2. In countries where capital punishment exists, sentence of death may be 
imposed only as a penalty for the most serious crimes pursuant to the sentence 
of a competent court and in accordance with law not contrary to the principles 
of the Universal Declaration of Human Rights or the Convention on the Pre 
vention and Punishment of the Crime of Genocide. 

3. Anyone sentenced to death shall have the right to seek pardon or commuta 


tion of the sentence. Amnesty, pardon or commutation of the sentence of death 










may be granted in all cases. 
4. Sentence of death shall not be carried out on a pregnant woman. 







Article 6 






No one shall be subjected to torture or to cruel, inhuman or degrau: 1g treat- 
meut or punishment. In particular, uo one shall be subjected withou: his free 
consent to medical or scientific experimentation involving risk, where such is 
not required by his state of physical or mental health. 







Article 7 





1. No one shall be held in slavery; slavery and the slave trade in all their 
forms shall be prohibited. 
2. No one shall be held in servitude. 


3. (a) No one shall be required to perform forced or compulsory labour. 
(b) The preceding subparagraph shall not be held to preclude, in countries 
where imprisonment with hard labour may be imposed as a punishment for a 
crime, the performance of hard labour in pursuance of a sentence to such punish 

ment by a competent court. 
(c) For the purpose of this paragraph the term “forced or compulsory 


labour” shall not include: 

















(i) Any work or service not referred to in subparagraph (b), normal 
ly required of a person who is under detention in consequence of a lawful 
order of a court: 

(ii) Any service of a military character and, in countries where con 
scientious objection is recognized, any national service required by law of con 
scientious objectors ; 

(iii) Any service exacted in cases of emergency or calamity threaten- 
ing the life or well-being of the community ; 

(iv) Any work or service which forms part of normal civic obligations. 










Article 8 





1. Everyone has the right to liberty and security of person. No one shall 
be subjected to arbitrary arrest or detention. No one shall be deprived of 
his liberty except on such grounds and in accordance with such procedure 
as are established by law. 
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2. Anyone who is arrested shal! be informed, at the time of arrest, of the 
reasons for his arrest and shall be promptly informed of any charges against 
him. 

3. Anyone arrested or detained on a criminal charge shall be brought prompt 
ly before a judge or other officer authorized by law to exercise judicial power 
and shall be entitled to trial within a reasonable time or to release. It shall 
not be the general rule that persons awaiting trial shall be detained in cus 
tody, but release may be subject to guarantees to appear for trial, at any other 
stage of the judicial proceedings, and, should occasion arise, for execution of 
the judgment. 

4, Anyone who is deprived of his liberty by arrest or detention shall be en 
titled to take proceedings before a court, in order that such court may decide 
without delay on the lawfulness of his detention and order his release if the 
detention is not lawful. 

5. Anyone who has been the victim of unlawful arrest or deprivation of liberty 
shall have an enforceable right to compensation 


irticle 9 


No one shall be imprisoned merely on the ground of inability to fulfil a 
contractual obligation. 


Article 10 


1. Subject to any general law of the State concerned which provides for 
such reasonable restrictions as may be necessary to protect national security, 
public safety, health or morals or the rights and freedoms of others, consistent 
with the other rights recognized in this covenant: 


(a) Everyone legally within the territory of a State shali, within that 
territory, have the right to (i) liberty of movement and (ii) freedom to choose 
his residence ; 

(b) Everyone shall be free to leave any country including his own. 


2. (a) No one shall be subjected to arbitrary exile ; 
(b) Subject to the preceding subparagraph, anyone shall be free to enter 
his own country. 


Article 11 


An alien lawfully in the territory of a State party hereto may be expelled 
therefrom only in pursuance of a decision reached in accordance with law and 
shall, except where compelling reasons of national security otherwise require, 
be allowed to submit the reasons against his expulsion and to have his case 
reviewed by and be represented for the purpose before the competent authority 
or a person or persons specially designated by the competent authority. 


Article 12 


1. All persons shall be equal before the courts or tribunals. In the determina- 
tion of any criminal charge against him, or of his rights and obligations in a suit 
ut law, everyone shall be entitled to a fair and public hearing by a competent, 
independent and impartial tribunal established by law. The Press and public 
may be excluded from all or part of a trial for reasons of morals, public order 
or national security in a democratic society, or when the interest of the private 
lives of the parties so requires, or to the extent strictly necessary in the opinion 
of the Court in special circumstances where publicity would prejudice the interest 
of justice; but any judgment rendered in a criminal case or in a suit of law shall 
be pronounced publicly except where the interest of juveniles otherwise requires 
or the proceedings concern matrimonial disputes or the guardianship of children. 

2. Everyone charged with a criminal offence shall have the right to be presumed 
innocent until proved guilty according to law. In the determination of any 
criminal charge against him, everyone shall be entitled to the following minimum 
guarantees, in full equality: 

(a) To be informed promptly in a language which he understands and in 
detail of the nature and cause of the accusation against him: 

(b) To have adequate time and facilities for the preparation of his defence; 

(c) To defend himself in person or through legal assistance of his own 
choosing; to be informed, if he does not have legal assistance, of this right: and 
io have lecal assistance assieped to him, in any case where the interests of 
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istice so require, and without payment by him in any such case where he does 
uot have sufficient means to pay for it; 
(d) To examine, or have examined the witnesses against him and to obtain 


he attendance and examination of witnesses on his behalf under the same 


onditions as witnesses against him: 
(e) To have the free assistance of an interpreter if he cannot understand 
speak the language used in court; 
(f) Not to be compelled to testify against himself, or to confess guilt. 
3. In the case of juveniles, the procedure shall be such as will take account of 
their age and the desirability of promoting their rehabilitation. 

4. In any case where by a final decision a person has been convicted of a 
rimiral offence and where subsequently his conviction has been reversed or he 
has been pardoned on the ground that a new or newly discovered fact shows 
conclusively that there has been a miscarriage of justice, the person who has 
suffered punishment as a result of such conviction shall be compensated unless 
it is proved that the nondisclosure of the unknown fact in time is wholly or partly 


ittributable to him. 








Article 13 


1. No one shall be held guilty of any criminal offence on account of any act 
or Omission which did not constitute a criminal offence, under national or inter- 
national law, at the time when it was committed. Nor shall a heavier penalty 
be imposed than the one that was applicable at the time when the criminal 
(ffence was committed. If, subsequent to the commission of the offence, provi- 
sion is made by law for the imposition of a lighter penalty, the offender shall 
benefit thereby. 

2. Nothing in this article shall prejudice the trial and punishment of any 
person for any act or omission, which, at the time when it was committed, was 
criminal according to the general principles of law recognized by the community 


of nations. 


Article 14 


Everyone shall have the right to recognition everywhere as a person before 
the law. 
Article 15 


1. Everyone shall have the right to freedom of thought, conscience and religion. 
This right shall include freedom to maintain or to change his religion or belief, 
and freedom, either individually or in community with others and in public or 
private, to manifest his religion or belief in worship, observance, practice and 
teaching. 

2. No one shall be subject to coercion which would impair his freedom to 


inaintain or to change his religion or belief. 

3. Freedom to manifest one’s religion or beliefs may be subject only to such 
limitations as are prescribed by law and are necessary to protect public safety, 
order, health, or morals or the fundamental rights and freedoms of others. 





irticle 16 
1. Everyone shall have the right to hold opinions without interference 

2. Everyone shall have the right to freedom of expression; this right shall 
include freedom to seek, receive and impart information and ideas of all kinds, 
regardless of frontiers, either orally, in writing or in print, in the from of art, 
or through any other media of his choice. 

3. The exercise of the rights provided for in the foregoing paragraph carries 
with it special duties and responsibilities. It may therefore be subject to 
certain restrictions, but these shall be such only as are provided by law and 
are necessary, (1) for respect of the rights or reputations of others, (2) 
for the protection of national security or of public order, of public health or 


morals. 
Article 17 
The r'ght of peaceful assembly shall be recognized. No restrictions may be 


placed on the exercise of this right other than those imposed in conformity with 
the law and which are necessary in a democratic society in the interests of 
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national security or public safety, public order, the protection of public health 
or morals or the protection of the rights and freedoms of others. 


Article 18 


1. Everyone shall have the right to *treedom of association with others, includ 
ing the right to form and join trade uwiions for the protection of his interests. 

2. No restrictions may be placed on the exercise of this right other than those 
prescribed by law and which are necessary in a democratic society in the inter 
ests of national security or public safety, public order, the protection of public 
health or morals or the protection of the rights and freedoms of others. This 
article shall not prevent the imposition of lawful restrictions on the exercise of 
this right by members of the armed forces or of the police. 

3. Nothing in this article shall authorize States Parties to the Freedom of 
Association and Protection of the Right to Organize Convention, 1948, to take 
legislative measures which would prejudice, or apply the Jaw in such a 
manner as to prejudice, the guarantees provided for in that convention. 













Article 19 





All persons are equal before the law. The law shall prohibit any discrimina 
tion and guarantee to all persons equa! and effective protection against dis- 
crimination on any ground such as race, colour, sex, language, religion, political 
or Other opinion, national or social origin, property, birth or other status. 








PART 





IV (COMPLAINT PROCEDURE) 
[Part IV was revised by the Commission on Human Right at its 1951 session 
and was not considered at its 1952 session because of the lack of sufficient time 
to do so ihe renumbering of the articles of Parts 1V and V is not official, but 
has been done for the convenience of the reader. The Commission has not as yet 
decided whether the implementation procedure set forth in this Part 1V should 
also be included in the Covenant on Economic, Social and Cultural Rights. The 
discussion in the 1951 session of the Commission indicated, however, wide senti 
ment in the Commission against the applicability of this procedure to the eco- 
nomic, social, and cultural rights. This procedure was initially drafted by the 
Commission with respect to the civil and political rights in this Covenant. For 
these reasons this procedure is included only in this Covenant.] 














Article 20 





{formerly Article 33] 














[ Note: The Commission decided at its 1951 session to postpone the vote on the 
whole of this article. The following is the provisional text of the article.] 

1. With a view to the implementation of the provisions of the International 
Covenant on Human Rights, there shall be set up a Human Rights Committee, 
herematter reterred to as “the Committee’, composed of nine members with the 
functions hereinafter provided. 

2. The Committee shall be composed of nationals of the States Parties to 
the Covenant who shall be persons of high moral standing and recognized 
competence in the field of human rights, consideration being given to the use- 
fulness of the participation of some persons having a judicial or legal experience. 

3. The members of the Committee shall be elected and shall serve in their 
personal capacities. 



















Article 21 


{formerly Article 34] 





1. The members of the Committee shall be elected from a list of persons pos 
sessing the qualifications prescribed in Article 33 [now 20] and specially nomi- 
nated for that purpose by the States Parties to the Covenant. 

2. Each State shall nominate at least two and not more than four persons. 
These persons may be nationals of the nominating State or of any other State 
Paity w the Covenant. 

3. Nominations shall remain valid until new nominations are made for the 
purpose of the next election under Article 39 [now 26]. A person shall be 
eligible to be renominated. 
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Article 22 







{formerly Article 35] 


At least three months before the date of each election to the Committze, the 
Secretary General of the United Nations shall address a written request to the 
States Parties to the Covenant inviting them, if they have not already submitted 
their nominations, to submit them within two months. 








Article 23 


{formerly Article 36] 







The Secretary General of the United Nations shall prepare a list in alpha- 
betical order of all the persons thus nominated, and submit it to the International 
Court of Justice and to the States Parties to the Covenant. 











Article 24 






[formerly Article 37] 








1. The Secretary-General of the United Nations, on behalf of the States 
Parties to the Covenant, shall request the International Court of Justice to elect 
the members of the Committee from the list referred to in Article 36 [now 23) 
and in accordance with the conditions set out below. 

2. On receipt of the list from the Secretary-General of the United Nations, the 








President of the International Court of Justice shall fix the time of elections for 
members of the Committee. 








Article 25 






35 | 






[formerly Article ¢ 






1. No more than one national of any State may be a member of the Com- 
mittee at any time. 

2. In the election of the Committee consideration shall be given to equitable 
geographical distribution of membership and to the representation of the main 
forms of civilization. The persons elected shall be those who obtain the largest 
number of votes and an absolute majority of the votes of all the members of the 
Court. 

3. The quorum of nine laid down in Article 25, paragraph 3, of the Statute 
of the Court shall apply for the holding of the elections by the Court. 










Article 26 


{formerly Article 39] 






The members of the Committee shall be elected for a term of five years and 
be eligible for re-election. However, the terms of five of the members elected 
at the first election shall expire at the end of two years. Immediately afte 
the first election the names of the members whose terms expire at the end of 
the initial period of two years shall be chosen by lot by the President of the 
International Court of Justice. 


















Article 27 


{formerly Article 40] 






1. Should a vacancy arise, the provisions of Articles 35, 36, 87 and 38 [now 22, 
23, 24 and 25] shall apply to the election. 
2. A member of the Committee elected to fill a vacancy shall, if his prede 


cessor’s term of office has not expired, hold office for the remainder of that 
terin, 







Article 


{formerly Article 41] 


28 











A member of the Committee shall remain in office until his successor has been 
elected ; but if the Committee has, prior to the election of his successor, begun 
to consider a case, he shall continue to act in that case, and his successor shall 
not act in that case. 
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Article 29 
[formerly Article 42] 

The resignation of a member of the Committee shall be addressed to the Chai: 
man of the Committee through the Secretary of the Committee who shall imny 
diately notify the Secretary-General of the United Nations and the Internationa] 
Court of Justice 

irticle 30 
{formerly Article 43] 


The members of the Committee and the Secretary, when engaged on the busi 
ness of the Committee, shall enjoy diplomatic privileges and immunities. 


Article 31 
{formerly Article 44] 


1. The Secretary of the Committee shall be appointed by the Internationa 
Court of Justice from a list of three names submitted by the Committee. 

2. The candidate obtaining the largest number of votes and an absolute majority 
of the votes of all the members of the Court shall be declared elected. 

3. The quorum of nine laid down in Article 25, paragraph 3 of the Statute of 
the Court shall apply for the holding of the election by the Court. 


Article 32 
{formerly Article 45] 


The Secretary-General of the United Nations shall convene the initial meeting 
of the Committee at the Headquarters of the United Nations. 


irticle 33 
{formerly Article 46] 


The Committee shall, at its initial meeting, elect its Chairman and Vice- 
‘hairman for the period of one year. 


Article 34 


[formerly Article 47] 


The Committee shall establish its own rules of procedure, but these rules shall 
provide that: 

(a) Seven members shall constitute a quorum ; 

(b) The work of the Committee shall proceed by a majority vote of the 
members present; in the event of an equality of votes the Chairman shall have 
a casting vote; 

(c) All States Parties to the Covenant having an interest in any matter 
referred to the Committee under Article 52 [now 39] shall have the right to make 
submissions to the Committee in writing. 

The States referred to in Article 52 [mow 39] shall further have the right to be 
represented at the hearings of the Committee and to make submissions orally. 

(d) The Committee shall hold hearings and other meetings in closed session. 


Article 35 


[formerly Article 48] 


1. After its initial meeting the Committee shall meet: 
(a) At such times as it deems necessary ; 
(b) When any matter is referred to it under Article 52 [now 39]; 
(c) When convened by its Chairman or at the request of not less than five 
of is members. 
2. The Committee shall meet at the permanent Headquarters of the United 
Nations or at Geneva. 


Article 386 


{formerly Article 49] 


The Secretary of the Committee shall attend its meetings, make all necessary 
arrangements, in accordance with the Committee’s instructions, for the prepara- 
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and conduct of the work, and carry out any other duties assigned to him 
he Committee 


Article 37 


{formerly Article 50] 


he members and the Secretary of the Committee shall receive emoluments 
mensurate with the importance and responsibilities of the r office. 


irticle 38 


[formerly Article 51] 


The Secretary-General of the United Nations shall provide the necessary staff 
facilities for the Committee and its members. 


irticle 39 


[formerly Article 52 


If a State Party to the Covenant considers that another State Party is not 
ving effect to a provision of the Covenant, it may, by written communication, 
ring the matter to the attention of that State. Within three months after the 
eceipt of the communication, the receiving State shall afford the communicating 

State an explanation or statement in writing concerning the matter, which should 
ude, to the extent possible and pertinent, references to domestic procedures 
nd remedies taken, or pending, or available in the matter. 

”. If the matter is not adjusted to the satisfaction of both Parties within six 

onths after the receipt by the receiving State of the initial communication, 
either State shall have the right to refer the matter to the Committee, by notice 
given to the Secretary of the Committee and to the other State. 

3. Subject to the provisions of Article 54 [now 41] below, in serious cases 
vhere human life is endangered the Committee may, at the request of a State 
Party to the Covenant referred to in paragraph 1 of this Article, deal forthwith 
with the case on receipt of the initial communication and after notifying the 
State concerned 

Article 40 
[formerly Article 53] 

The Committee shall deal with any matter referred to it under Article 52 [now 
59] save that it shall have no power to deal with any matter: 

(a) For which any organ or specialized agency of the United Nations com- 
petent to do so has established a special procedure by which the States concerned 
are governed; or 

(b) With which the International Court of Justiee is seized other than by 
virtue of Article... of the present Covenant. 

Article 41 
[formerly Article 54] 

Normally, the Committee shall deal with a matter referred to it only if avail- 
able domestic remedies have been invoked and exhausted in the case. This shall 
not be the rule where the application of the remedies is unreasonably prolonged. 

Article 42 
{formerly Article 55] 
In any matter referred to it the Committee may call upon the States concerned 
to supply any relevant information. 
irticle 43 
{formerly Article 56] 
The Committee may recommend to the Economic and Social Council that the 


Council request the International Court of Justice to give an advisory opinion on 
any legal question connected with a matter of which the Committee is seized. 
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Article 44 
{formerly Article 57] 


1. Subject to the provisions of Article 54 [now 41], the Committee shall ascer 
tain the facts and make available its good offices to the States concerned with a 
view to a friendly solution of the matter on the basis of respect for human rights 
as recognized in this Covenant. 

2. The Committee shall, in every case and in no event later than eighteen 
months after the date of receipt of the notice under Article 52 [now 39], draw 
up a report which will be sent to the States concerned and then communicated 
to the Secretary-General of the United Nations for publication. The Committee 
shall complete its report as promptly, particularly when requested by one of 
the States Parties where human life is endangered. 

3. If a solution within the terms of paragraph 1 of this article is reached the 
Committee shall confine its report to a brief statement of the facts and of the 
solution reached. If such a solution is not reached, the Committee shall state 
in its report its conclusions on the facts and attach thereto the statements made 
by the parties to the case. 

Article 45 


{formerly Article 58] 


The Committee shall submit to the General Assembly, through the Secretary 
General, an anual report of its activities. 


Article 46 


{formerly Article 59] 





The States Parties to this Covenant agree not to submit, by way of petition, 
to the International Court of Justice, except by special agreement, any dispute 
arising out of the interpretation or application of the Covenant in a matter withi 
the competence of the Committee. 


PART V 
Article 47 


{Territories Application Article] 








[This article was adopted by the General Assembly at its 1950 Session and 
revised only slightly by the Commission on Human Rights at its 1951 Session.) 


The provisions of the present Covenant shall extend to or be applicable equally 
to a signatory metropolitan State and to all the territories, be they Non-Self 
Governing, Trust, or Colonial Territories, which are being administered or 
governed by such metropolitan State. 


Article 48 





[Federal State Article] 


[The consideration of this article was postponed until the 1953 Session of the 
Commission on Human Rights. The United States, together with Australia 
and India, submitted the following proposal for this article: 


1. A federal State may at the time of signature or ratification of, or accession 
to, this Covenant make a Declaration stating that it is a federal State to which 
this Article is applicable. In the event that such a Declaration is made, para- 
graphs 2 and 3 of this Article shall apply to it. ‘The Secretary-General of 
the United Nations shall inform the other States Parties to this Covenant of such 
Declaration. 

2. This Covenant shall not operate so as to bring within the jurisdiction of the 
federal authority of a federal State making such Declaration, any of the 
matters referred to in this Covenant which independently of the Covenant, would 
not be within the jurisdiction of the federal authority. 

3. Subject to paragraph 2 of this Article, the obligations of such federal State 
shall be: 

(a) In respect of any provisions of the Covenant, the implementation of 
which is, under the constitution of the federation, wholly or in part within federal 
jurisdiction, the obligations of the federal government shall, to that extent, 
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the same as those of Parties which have not made a declaration under this 
rticle. 

(b) In respect of any provisions of the Covenant, the implementation of 
hich is, under the constitution of the federation, wholly or in part within the 
irisdiction of the constituent units (whether described as states, provinces, 
antons, autonomous regions, or by any other name), and which are not, to this 

extent, under the constitutional system bound to take legislative action, the 

ederal government shall bring such provisions with favorable recommendations 
the notice of the appropriate authorities of the constituent units, and shall 

iso request such authorities to inform the federal government as to the law of 

he constituent units in relation to those provisions of the Covenant. The federal 

overnment shall transmit such information received from constituent units 
the Secretary General of the United Nations. ] 


{Former articles 70 and 73 were revised by the Commission on Human Rights 
ts 1950 Session and were not considered at its 1951 or 1952 Session because of 
lack of sufficient time to do so.] 


Article 49 
{formerly Article 70] 
{ Ratification and accession] 


1. This Covenant shall be open for signature and ratification or accession on 
ehalf of any State Member of the United Nations or of any non-member State 
which an invitation has been extended by the General Assembly. 
2. Ratification of or accession to this Covenant shall be effected by the deposit 
an instrument of ratification or accession with the Secretary-General of the 
United Nations, and as soon as twenty States have deposited such instruments, 
ie Covenant shall come into force among them. As regards any State which 
itified or accedes thereafter the Covenant shall come into force on the date 
the deposit of its instrument of ratification or accession. 
3. The Secretary-General of the United Nations shall inform all Members 
the United Nations, and other States which have signed or acceded, of the 
deposit of each instrument of ratification or accession 


Article 50 


[formerly Article 73] 


[Amendments | 


1. Any State Party to the Covenant may propose an amendment and file it 
with the Secretary-General. The Secretary-General shall thereupon communi- 
cate the proposed amendment to the States Parties to the Covenant with a 
request that they notify him whether they favour a conference of States Parties 
for the purpose of considering and voting upon the proposal. In the event that 
at least one-third of the States favour such a conference the Secretary-General 
shall convene the conference under the auspices of the United Nations. Any 
amendment adopted by a majority of States present and voting at the conference 
shall be submitted to the General Assembly for approval. 

2. Such amendments shall come into force when they have been approved 
hy the General Assembly and accepted by a two-thirds majority of the States 
Parties to the Covenant in accordance with their respective corstitutional 
processes. 

3. When such amendments come into force they shall be binding on these 
Parties which have accepted them, other Parties being still bound by the 
provisions of the Covenant and any earlier amendment which they have accepted. 


DRAFT COVENANT OF EcCoNomIc, SOcrAL, AND CULTURAL RIGHTS 


(Preamble and first 16 articles were revised by the Commission on Human 
Rights at its April—June 1952 Session.) 


Preamble 
The States Parties hereto, 
CONSIDERING, that, in accordance with the principles proclaimed in the Charter 
of the United Nations, recognition of the inherent dignity and of the equal and 
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inalienable rights of all members of the human family is the 
freedom, justice, and peace in the world 

RECOGNIZING that these rights are derived 
human person, 


foundation 


from the inherent dignity of th: 









RECOGNIZING that, in accordance with the Universal Declaration of Humay 
Rights, the ideal of free men enjoying freedom from fear and want can only 
be achieved if conditions are created whereby everyone may enjoy his economi: 
social, and cultural rights, as well as his civil and political rights, 

CONSIDERING the obligation of States under the Charter of the United Nations 
to promote universal respect for, and observance of, human rights and freedoms 

REALIZING that the individual, having duties to other individuals and to th: 
community to which he belongs, is under responsibility to strive for the promotio1 
and observance of the rights recognized in this Covenant, 

lgree upon the following articles 











PART I 


Article 1 [Self-Determination | 










[The Commission on Human Rights drafted this article at its 1952 
The Commission did not have sufficient time to consider whether the 
of Parts II and IV should apply to this Article 1.] 


1. All peoples and all nations shall have the right of self-determination, namely 


the right freely to determine their political, economic, social, and cultural statu: 
2. All States, including those having responsibility for the administration of 
non-self-governing and trust territories and those controlling in whatsveve! 
manner the exercise of that right by another people, shall promote the realization 
of that right in all their territories, and shall respect the maintenance of that 
right in other States, in conformity with the provisions of the United Nations 
Charter 


Nessiov 





provistons 











The right of the peoples to self-determination shall also include a permanent 
sovereignty over their natural wealth and resources. In no case may a peopl 
be deprived of its own means of subsistence on the grounds of any rights that 
may be claimed by other States. 












PART II [GENERAL PROVISIONS 






Article 2 








1. Each State l’arty hereto undertakes to take steps, individually and through 
international cooperation, to the maximum of its available resources, with a view 
to achieving progressively the full realization of the rights recognized in this 
Covenant by legislative as well as by other means. 

2. The States Parties hereto undertake to guarantee that the rights enunciated 
in this Covenant will be exercised without distinction of any kind, such as race, 
colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth, or other status. 


















Article 3 


The States Parties to the Covenant undertake to ensure the equal right of men 
and women to the enjoyment of all economic, social, and cultural rights set forth 
in this Covenant. 


Article 4 


The States Parties to this Covenant recognize that in the enjoyment of those 
rights provided by the State in conformity with this Covenant, the State may 
subject such rights only to such limitations as are determined by law only insofar 
as this may be compatible with the nature of these rights and solely for the 
purpose of promoting the general welfare in a democratic society. 






Article 5 















1. Nothing in this Covenant may be interpreted as implying for any State, 
group, or person, any right to engage in any activity or to perform any act aimed 
at the destruction of any of the rights or freedoms recognized herein or at their 
limitation, to a greater extent than is provided for in this Covenant. 

2. No restriction upon or derogation from any of the fundamental human rights 
recognized or existing in any country in virtue of law, conventions, regulations, 
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custom shall be admitted on the pretext that the present Covenant does not 
cognize such rights or that it recognizes them to a lesser extent. 


PART Ill [ECONOMIC, SOCIAL, AND CULTURAL RIGHTS] 
Article 6 


1. Work being at the basis of all human endeavour, the States Parties to the 
ovenant recognize the right to work, that is to say, the tundamental right of 
eryone to the opportunity, if he so desires, to gain his living by work which he 
eely accepts. 

2. The steps to be taken by a State Party to this Covenant to achieve the full 
ealization of this right shall include programmes, policies, and techniques to 
chieve steady economic development and full productive employment under 
onditions safeguarding fundamental political and economic freedoms to the 
dividual. 


irticle 7 


The States Parties to the Covenant recognize the right of everyone to just and 
favourable conditions of work, including : 
(a) Safe and healthy working conditions; 
(b) Remuneration which provides all workers as a minimum with: 
(i) Fair wages and equal remuneration for work of equal value without 
distinction of any kind, in particular, women being guaranteed conditions of work 
ot inferior to those enjoyed by men, with equal pay for equal work ; and 
(ii) A decent living for themselves and their families ; and 
(c) Rest, leisure, and reasonable limitation of working hours and periodic 
jidays with pay. 
irticle & 


The States Parties to the Covenant undertake to ensure the free exercise of the 
right of everyone to form and join local, national, and international trade unions 
if his choice for the protection of his economic and social interests. 


irticle 9 


The States Parties to the Covenant recognize the right of everyone to social 
security. 


irticle 10 


The States Parties to the Covenant recognize that : 

1. Special protection should be accorded to mothethood and particularly to 
maternity during reasonable periods before and after childbirth; and 

2. Special measures of protection, to be applied in all appropriate cases within 
and with the help of the family, should be taken on behalf of children and young 
persons, and in particular they should not be required to do work likely to hamper 
their normal development. To protect children from exploitation, the unlawful 
use of child labour and the employment of young persons in work harmful to 
health or dangerous to life should be made legally actionable; and 

3. The family, which is the basis of society, is entitled to the widest possible 
protection. It is based on marriage, which must be entered into with the free 
consent of the intending spouses. 


Article 11 


The States Parties to the Covenant recognize the right of everyone to adequate 
food, clothing, and housing. 
Article 12 
The States Parties to the Covenant recognize the right of everyone to an ade 
quate standard of living and the continuous improvement of living conditions 
Article 18 


The States Parties to the Covenant, realizing that health is a state of complete 
physical, mental, and social well-being, and not merely the absence of disease or 
infirmity, recognize the right of everyone to the enjoyment of the highest stand 
ard of health. 
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The steps to be taken by the States Parties to the Covenant to achieve the fu!! 
realization of this right shall include those necessary for: 

(a) The reduction of infant mortality and the provision for healthy develop- 
ment of the child; 

(b) The improvement of nutrition, housing, sanitation, recreation, economic, 
and working conditions and other aspects of environmental hygiene ; 

(c) The prevention, treatment, and control of epidemic, endemic, and other 
diseases : 

(d) The creation of conditions which would assure to all medical service 
and medical attention in the event of sickness. 


Article 14 


1. The States Parties to the Covenant recognize the right of everyone to educa- 
tion, and recognize that education shall encourage the full development of the 
human personality, the strengthening of respect for human rights and funda- 
mental freedoms and the suppression of all incitement to racial and other hatred, 
It shall promote understanding, tolerance and friendship among all nations, 
racial, ethnic or religious groups, and shall further the activities of the United 
Nations for the maintenance of peace and enable all persons to participate effec- 
tively in a free society. 

2. It is understood : 

(a) That primary education shall be compulsory and available free to all; 

(b) That secondary education, in its different forms, including technical and 
professional secondary education, shall be generally available and shall be made 
progressively free ; 

(c) That higher education shall be equally accessible to all on the basis of 
merit and shall be made progressively free ; 

(d) That fundamental education for those persons who have not received or 
completed the whole period of their primary education shall be encouraged as far 
as possible. 

3. In the exercise of any functions which they assume in the field of education, 
the States Parties to the Covenant undertake to have respect for the liberty of 
parents and, when applicable, legal guardians to choose for their children schools 
other than those established by the public authorities which conform to such 
minimum educational standards as may be laid down or approved by the State 
and to ensure the religious education of their children in conformity with their 
own convictions. 

Article 15 


Each State Party to the Covenant which, at the time of becoming a party to this 
Covenant, has not been able to secure in its metropolitan territory or other terri- 
tories under its jurisdiction compulsory primary education, free of charge, under- 
takes, within two years, to work out and adopt a detailed plan of action for the 
progressive implementation, within a reasonable number of years, to be fixed in 
the plan, of the principle of compulsory primary education free of charge for all. 


Article 16 


The States Parties to the Covenant recognize the right of everyone: 
(a) To take part in cultural life; 
(b) To enjoy the benefits of scientific progress and its applications. 
2. The steps to be taken by the States Parties to this Covenant to achieve the 
full realization of this right shall include those necessary for the conservation, 
the development and the diffusion of science and culture. 

3. The States Parties to the Covenant undertake to respect the freedom indis- 
pensable for scientific research and creative activity. 


PART IV [ REPORTING PROCEDURE | 


(Part 1V was initially drafted by the Commission on Human Rights at its 1951 
Session and was not considered at its 1952 Session because of the lack of sufficient 
time to do so. The renumbering of the articles of Parts IV and V is not official, 
but has been done for the convenience of the reader. The Commission has not as 
yet decided whether the procedure set forth in this Part ITV should also be ap- 
plicable to civil and political rights. Sentiment at the 1951 session of the Com- 
mission was divided on this issue. This procedure was, however, initially 
drafted by the Commission with respect to the economic, social, and cultural 
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ights in this Covenant. For this reason this procedure is included only in this 
Covenant.) 


Article 17 
{formerly Article 60] 


The States Parties to this Covenant undertake to submit reports concerning 
the progress made in achieving the observance of these rights in conformity with 
the following articles and the recommendations which the General Assembly and 
he Economic and Social Council, in the exercise of their general responsibility 

iay make to all the Members of the United Nations. 


Article 18 
{formerly Article 61] 


1. The States Parties shall furnish their reports in stages, in accordance with 
i programme to be established by the Economic and Social Council after con 
sultation with the States Parties to this Covenant and the specialized agencies 
concerned, 

2. Reports may indicate factors and difficulties affecting the degree of ful 
filment of obligations under this part of the Covenant. 

3. Where relevant information has already previously been furnished to the 

iited Nations or to any specialized agency, the action required by this Article 

ay take the form of a precise reference to the information so furnished. 


Article 19 
{formerly Article 62 


Pursuant to its responsibilities under the Charter in the field of human rights, 
the Economic and Social Council shall make special arrangements with the 
specialized agencies in respect of their reporting to it on the progress made in 
achieving the observance of the provisions of this Part of the Covenant falling 
within their competence. These reports shall include particulars of decisions 
and recommendations on such implementation adopted by their competent organs. 


Article 20 
{formerly Article 63 
The Economie and Social Council shall transmit to the Commission on Human 
Rights for study and recommendation the reports concerning human rights sub- 
mitted by States, and those concerning human rights submitted by the competent 
specialized agencies. 


Article 21 
[formerly Article 64] 
The States Parties directly concerned and the specialized agencies may submit 


comments to the Economic and Social Council on the report of the Commission 
on Human Rights. 


Article 22 
{formerly Article 65] 
The Economic and Social Council may submit from time to time to the General 
Assembly, with its own reports, reports summarizing the information made avail- 
able by the States Parties to the Covenant directly to the Secretary-General and 


by the specialized agencies under Article . . . indicating the progress made in 
achieving general observance of these rights. 


Article 23 
{formerly Article 66] 
The Economic and Social Council may submit to the Technical Assistance 


Board or to any other appropriate international organ the findings contained in 
the report of the Commission on Human Rights which may assist such organs in 
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deciding each within its competence, on the advisability of international meas 
ures likely to contribute to the progressive implementation of this Covenant. 


Article 24 
{formerly Article 67] 


The States Parties to the Covenant agree that international action for the 
achievement of these rights includes such methods as conventions, recommen 
dations, technical assistance, regional and technical meetings and studies with 


governments 


irticle 265 
{formerly Article 68] 


Unless otherwise decided by the Commission on Human Rights or by the 
Kconomic and Social Council or requested by the State directly concerned, the 
Secretary-General of the United Nations shall arrange for the publication of 
the report of the Commission on Human Rights, or reports presented to the 
Council by specialized agencies as well as of all decisions and recommendations 
reached by the Economic and Social Council. 


Article 26 
{formerly Article 69] 


Nothing in this Covenant shall be interpreted as impairing the provisions of 
the Charter of the United Nations and of the Constitutions of the specialized 
agencies, which define the respective responsibilities of the various organs of 
the United Nations and of the specialized agencies in regard to the matters dealt 
within this Covenant. 


PART V 
Article 27 
| Territories Application Article] 


[This article was adopted by the General Assembly at its 1950 Session and 
revised only slightly by the Commission on Human Rights at its 1951 Session] 


The provisions of the present Covenant shall extend to or be applicable equally 
to a signatory metropolitan State and to all the territories, be they Non-Self- 
Governing, Trust, or Colonial Territories, which are being administered or 
governed by such metropolitan State. 


Article 28 
[Federal-State Article] 


[The consideration of this article was postponed until the 1953 Session of the 
Commission on Human Rights. The United States, together with Australia 
and India, submitted the following proposal for this article:] 


1. A federal State may at the time of signature or ratification of, or accession 
to, this Covenant make a Declaration stating that it is a federal State to which 
this Article is applicable. In the event that such a Declaration is made, para- 
graphs 2 and 3 of this Article shall apply to it. The Secretary General of the 
United Nations shall inform the other States Parties to this Covenant of such 
Declaration 

2. This Covenant shall not operate so as to bring within the jurisdiction of 
the federal authority of a federal State making such Declaration, any of the 
matters referred to in this Covenant which independently of the Covenant, would 
not be within the jurisdiction of the federal authority. 

3. Subject to paragraph 2 of this Article, the obligations of such federal State 
shall be: 

(a) In respect of any provisions of the Covenant, the implementation of 
which is, under the constitution of the federation, wholly or in part within 
federal jurisdiction, the obligations of the federal government shall, to that 
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tent, be the same as those of Parties which have not made a declaration under 
s Article. 

(b) In respect of any provisions of the Covenant, the implementation of 
hich is, under the constitution of the federation, wholly or in part within the 
irisdiction of the constituent units (whether described as states, provinces, 
intons, autonomous regions, or by any other name), and which are not, to this 
tent, under the constitutional system bound to take legislative action, the 
ederal government shall bring such provisions with favorable recommendations 
the notice of the appropriate authorities of the constituent units, and shall 
so request such authorities to inform the federal government as to the law of 

constituent units in relation to those provisions of the Covenant. The 
ederal government shall transmit such information received from constituent 
nits to the Secretary General of the United Nations. 

| Former Articles 70 and 73 were revised by the Commission on Human Rights 
t its 1950 Session and were not considered at its 1951 or 1952 Session because of 
ack of sufficient time to do so. | 














Article 29 


[formerly Article 70] 






[Ratification and Accession] 







1. This Covenant shall be open for signature and ratification or accession on 
ehalf of any State Member of the United Nations or of any nonmember State 
to which an invitation has been extended by the General Assembly. 

2. Ratification of or accession to this Covenant shall be effected by the deposit 
if an instrument of ratification or accession with the Secretary General of the 
[nited Nations, and as soon as twenty States have deposited such instruments, 
the Covenant shall come into force among them. As regards any State which 
atified or accedes therafter the Covenant shall come into force on the date of 
the deposit of its instrument of ratification or accession. 

3. The Secretary General of the United Nations shall inform all Members of 
the United Nations, and other States which have signed or acceded, of the deposit 
f each instrument of ratification or accession. 


















Article 89 






[formerly Article 73] 


[Amendments] 






1. Any State Party to the Covenant may propose an amendment and file it 
vith the Secretary General. The Secretary General shall thereupon communi- 
cate the proposed amendment to the States Parties to the Covenant with a 
request that they notify him whether they favour a conference of States Parties 
for the purpose of considering and voting upon the proposal. In the event that 
at least one-third of the States favour such a conference the Secretary General 
shall convene the conference under the auspices of the United Nations. Any 
amendment adopted by a majority of States present and voting at the conference 
shall be submitted to the General Assembly for approval. 

2. Such amendments shall come into foree when they have been approved 
by the General Assembly and accepted by a two-thirds majority of the States 
parties to the Covenant in accordance with their respective constitutional 
processes. 

3. When such amendments come into force they shall be binding on those 
parties which have accepted them, other parties being still bound by the pro- 
visions of the Covenant and any earlier amendments which they have accepted. 















Mr. Smiruery. Now, Mr. Maslow. under the federal state clause as 
you read it from that draft, what organization or agency decides 
whether the subject is appropriate for Federal or State action ? 

Mr. Mastow. I would imagine that the United States Government 
would decide for itself. 

Mr. Smiruey. It is not set forth in the covenant ? 

Mr. Mastow,. Oh, it is set forth. Here is what it says. 
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Mr. Smrrney. I asked that in the form of a question because your 
answer did not seem very positive. 

Mr. Mastow. The first paragraph states: 

A federal state 


that is one like our own and like Australia or the Union of South 
Africa, and so on—— 





A federal state may at the time of signature or ratification of, or accession to 
this covenant make a declaration stating that it is a federal state to which this 
article is applicable 
That is the first step of the machinery. Then it goes on to say: 

In respect of any provisions of the covenant 
whose implementat ions are within the federal jurisdiction— 


the obligations of the Federal Government shall, to that extent, be the same 


as 
those of parties which have not made a declaration under this article. 


Then with respect to those obligations which are of state concern it 
says the Federal Government shall bring such provisions with favor 
able recommendations to the notice of the ap propriate authorities. In 
other words, the United States Government, if it ratifies this treaty, 
would say that articles VI, VII, and VIII are within our jurisdic 
tion. They are articles relating perhaps to exclusive Federal juris 
diction. With respect to other articles, we will bring them to the at 
tention of our States. I do not know how anyone else can compel the 
United States to do any more. 

Mr. Smrrury. Let me ask you this further question: If the United 
States is the agency to determine whether the federal state clause is 
applicable or not, which of the three coordinate branches of the Fed- 
eral Government make that decision, the President, the legislature, 
or the Supreme Court ¢ 

Mr. Mast ow. I think the President would make that. But if there 
are any fears about this, if the Senate believes that it wants to make 
the determination, it can assert an appropriate clause in the treaty, 
or else it can adopt a reservation when the treaty is formulated. That 
is the point I make again and again. If there is anything that the 
Senate does not like about any treaty, if you have any reservations, 
any doubts, if you want to make crystal clear that the Senate shall 
reserve final control, either reject the treaty or insert an appropriate 
reservation, and as long as two-thirds of the Senate is necessary to 
ratify a treaty, it would seem to me that the essential liberties of 
American citizens are free and safe. 

May I go on, sir? 

Senator Dirksen. You may proceed. 

Mr. Mastow. This provision about reservations is not merely some- 
thing abstract. It is applied frequently by the Senate. I need hardly 
say when the Genocide Convention, about which there has been so much 
loose talk, was submitted for ratification by the President it came be- 
fore a subcommittee headed by the late Senator McMahon. There was 
some talk and some fear at the time that the term “genocide” might 
be loosely used to forbid lynchings. So the subcommittee adopted an 
understanding, and that understanding is part of the official records of 
that subcommittee, that genocide should not apply to lynchings, and 
that genocide should only apply when there is a destruction of al- 
most a substantial part of a racial or religious group. In other words, 
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at a single killing or lynching could not be construed as genocide. 
\nd, similarly, whenever there is a doubt, a doubt that any treaty 
ay have an untoward effect or undesired effect upon the States, that 
s the way to handle it, it would seem to me, by a reservation or by a 
ejection of the treaty, or if a court later makes some interpretation 
vhich is contrary to the intent of the Senate, to repudiate that inter- 
preation by an act of Congress as was done in the Chae Chan Ping 









ise. 
Now, gentlemen, I would like to turn to the language of Senate 
Joint Resolution 1. 

Mr. Smirney. Mr. Maslow, at that point, did I understand you to 
iy that if a person committed a crime of genocide it would not also 
eacrime of homicide within the municipal law ¢ 

Mr. Mastow. I think it would not. That was the intent of the 
draftsmen. It certainly was the intent of the subcommittee in mak- 
ng its reservation. 

Mr. Smrrney. May I read into the record at this point, Mr. Chair- 
man, from Executive O, Senate document of the 8lst Congress, the 
ist session, a quotation which that article says is from the United 
States representative on the Legal Committee, and I would like to 
read that second paragraph, if I may. It says: 












However, if an individual is murdered by another individual, or by a group, 
vhether composed of private citizens or Government officials, as part of a plan 
or with the intent to destroy one of the groups enumerated in article II, the 
nternational legal crime of genocide is committed as well as the municipal-law 






crime of homicide. 

Mr. Mastow. It seems to me that is not a sound construction of the 
term “genocide.” That means to kill a people. If I shoot a man be- 
cause I do not like him, that is no effort to destroy or exterminate a 
whole people. But if the Senate has any doubt about it, again, the way 
you handle that doubt is to refuse to ratify the treaty, or to adopt 
a reservation. As long as that power resides in the Senate, I would 
suggest that we do not need a constitutional amendment which would 
tie our hands indefinitely and affect many other treaties about which 
there can possibly be no controversy. 

Senator Dirksen. At that point, if you do not mind, Mr. Maslow, 
just in the interest of making certain that we have all the language 
before us, I would like to read into the record article II of the text of 
the so-called Genocide Convention. I will read both articles I and II. 
Article I reads: 
The contracting parties confirm that genocide, whether committed in time of 
peace or in time of war, is a crime under international law which they undertake 
























to prevent and to punish 
Article II reads: 


In the present convention genocide means any of the following acts committed 
with intent to destroy in whole or in part a national ethhical racial or religious 
group as such: (a) Killing members of the group; (b) 












This, to me, is very curious indeed 





causing serious bodily or mental harm to members of the group 
[ think you can cause mental harm by writing an editorial in a news- 
paper addressed to one person. 






(c) deliberately inflicting on the group conditions of life caleulated to bring 
about its physical destruction in whole or in part; (d) imposing measures in 
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tended to prevent births within the group (e) forcibly transferring children of 
the group to another group. 


Then I think to complete it, article III should also be read into 
the record: 


The following acts shall be punishable; (a) genocide 


And that, 


(b) conspiracy to commit genocide 


of course, 





means genocide as defined in article LI— 





That would be two or more people 
(c) direct and public incitement to commit genocide 


That could be a newspaper article, or it could be an inthammatory 
speech 


(d) attempt to commit genocide ; (e) complicity in genocide 


Those are the first three articles of the Genocide Convention. 

Mr. Mastow. May I make this point, Senator Dirksen: we are not 
concerned here with the usefulness of any particular treaty to the 
United States. If the Senate does not like the Genocide Convention 
it can refuse to ratify it, and it has so far refused, although 40 othe: 
countries of the world have signed it. But that does not mean that 
because we do not like a particular treaty we shall seriously curb 
the treatymaking powers for generations to come and do damage 
which we cannot predict at this moment. 

I make one other point on that Genocide Convention. We must 
not forget that under the convention the violators are tried in domestic 
courts; they are not tried by an international tribunal. That is ar- 
ticle VI. 

Senator Dirksen (reading) 

Persons charged with genocide or any of the other acts enumerated in article 
II shall be tried by a competent tribunal of the state in the territory in which 
the act was committed, or by such international penal tribunal as may have 
jurisdiction with respect to those contracting parties which shall have accepted 
its jurisdiction. 

Mr. Mastow. In other words, it says there are two ways of en- 
forcing the Genocide Convention. The contract ing part ies agree that 

least the offenders shall be tried in their own domestic courts, and, 
secondly, if they are willing and accept an international tribunal 
then they may also be tried in that international tribunal. But 
many of the countries which have accepted the Genocide Convention 
have not accepted this international tribunal, and there is no such 
tribunal in existence. But regardless of pt again I make the point, 
if you do not like this treaty don’t r atify it, but we do not need a con- 

stitutional amendment to prevent the $ ae from ratifying treaties. 

Senator Dirksen. Well, I would make one comment with respect 
to that, and that is this: somewhere earlier in your statement you 
spoke about reservations. Frankly, as I look at the general context of 
the Genocide Convention I am wondering how you would make res- 
ervations to it unless you made reservations all along the line. 

Mr. Mastow. What you are saying, Senator, is that you do not like 
the treaty. Then refuse to ratify it, that is all. 

Senator Dirksen. But the business of spelling out reservations, 
in the busy life of the United States Senate, so that the matter comes 
to the attention of the people and that they know what goes on, is a 
very difficult process. 
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Mr. Mastow. What you are saying, Senator, is that this language 
may perhaps be vague, it may be overboard and so on, but it seems to 
me as long as we have a State Department and a President in whom 
ve have confidence it is their first responsibility to make sure that the 
inguage is precise enough and does not do violence to American 
tandards of justice and legal draftsmanship. If that first defense 
fails, then the second defense is the United States Senate. That is 
far different from saying that, as this resolution says—and I would 
like to comment about what I consider to be some of the ambiguities 
n the textual provisions—I begin first with section 1: 

\ provision of a treaty which denies or abridges any right enumerated in this 

nstitution shall not be of any force or effect 

My first comment is that that language differs considerably from 
the language in section 2 which talks about the rights of citizens of the 
United States enumerated in this constitution. In other words, one 

a restriction about rights enumerated in this constitution and the 
second is a restriction upon the rights of citizens of the United States 
within the United States. Now, any lawyer and any court will assume 
hat there must be some distinction, if in two different sections you 
have two such different expressions. That means that there is a great 
deal of ambiguity there. 

Secondly, section 1 provides: 

A provision of a treaty which denies or abridges any right enumerated in 
this Constitution shall not be of any force or effect. 

What is a right enumerated in this constitution? Is it a right of 
an individual or is the right of the States under the 10th amendment ? 
The 10th amendment, as you remember, provides that powers not del 
egated to the United States by the Constitution nor prohibited by it to 
the States are reserved to the States respectively, or to the people. 
Now, I presume that might be considered a right enumerated in the 
Constitution. A State may certainly contend that is a right enu 
merated in the Constitution. 

Mr. Smiruey. At this point, would you also read amendment 9 

Mr. Mastow. Yes, I will. 

Mr. Smrruey. Fine. 

Mr. Mastow. It may be that that is not a sound interpretation 
of section 1, but I think if there is any place in our fundamental law 
where we should have no ambiguity it 1s in the Constitution, 

Now, if section 1 can be read or misread to mean that a right 
enumerated is a right of a State, that, in effect, prohibits the Federal 
Government from entering into any treaties which are not within its 
delegated powers of legislation. A customary example of such a 
treaty would be the conventional treaties of commerce, navigation, and 
friendship which we sign with friendly countries, and by those 
treaties the nationals of each country are allowed certain rights in 
the other country. If we signed a treaty with Great Britain, for 
example, American citizens in Great Britain are given the right to 
inherit property, to engage in business, to practice professions, per 
haps, and not to be subject to discriminatory legislation, and so on. 

Now, when that treaty is ratified by the United States to a cer 
tain extent it is in conflict with domestic legislation. A State may 
have certain rules about inheriting property. In fact, there have 
been cases where States have forbidden aliens from inheriting prop 
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erty. The United States, however, by treaty, gave aliens of certai 
countries the right to inherit property. One famous case arose in a 
treaty with France involving the District of Columbia. By thai 
treaty, French aliens in the United States were given the right to 
inherit. The District of Columbia refused to allow them to in 
herit, and there was a conflict between State law and the treaty, 
and the treaty was held superior. 

If section 1 is to be interpreted, or misinterpreted, to mean that 
you cannot, the United States can never enter into a treaty which 

in conflict with any of the rights of the States, you have put a 
serious crimp upon the treatymaking power, and what is vastly more 
important, you have limited the right of the United States to pro 
tect its own American citizens abroad. If that is not intended, then 
we ought to make clear, crystal clear, what are the rights enumerated 
in the Constitution which you want to protect. 

Apart from what I have just said, | would contend that section 1 
is completely unnecessary, in view of the language in the Geofroy 
case and others. 

[ have heard the argument, well, perhaps is it unnecessary, but 
in the event that there is any possible scintilla of doubt we ought to 
remove that doubt by putting it in the Constitution. The difficul 
ty is when you do that, and this comes before a court, the court 
begins to scrutinize that language and wonders: What did the Sen- 
ate or the Government have in mind? This was completely unneces 
sary and, therefore, something more must have been intended than 
appears on the face. This is not just a hypothesis; it is exactly what 
the Supreme Court held in the Universal Camera case. That was a 
case involving interpretation of the National Labor Relations Act. 
And, you may remember, the Administrative Procedure Act adopted 
by Congress set up certain standards of review, and it was explicitly 
stated by the Attorney General, by the gentlemen who were responsible 
for managing that bill, by the Senate and House committee reports, 
that it was not intended to modify in any way the standards of review 
then existing. Nevertheless, when the case came before the Supreme 
Court the Supreme Court said, “Well, Congress could not have been 
playing just tiddlywinks; they must have been intending to do 
something by this legislation.” And therefore they adopted different 
standards of review than the one that the Congress had intended. 
And that is precisely what may happen here. If you add something 
which is completely superfluous and redundant and it comes before 
a court, the court will say, “We cannot imagine that the Government 
and the Senate were ioe in adding superfluity, and therefore we 
will try to read some meaning into that section.’ 

Section 2 suffers in a more marked degree from this ambiguity. 
It says: 

No treaty shall authorize or permit any foreign power or any international 
organization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States enumerated in this Constitution. 


First of all, I point out to you that this is a more narrow term than 
the term “rights enume ‘rated in the Constitution.” It may very well 
mean, therefore, that a treaty may be authorized by this provision 
which would allow foreign governments to supervise the rights of 
American citizens outside the United States. And that, I “submit 
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o you, is a perfectly natural reading. If this forbids any adjudica- 

ion of the rights of citizens within the United States, it can very well 

» held that it explicity authorizes adjudication of the rights of citi- 
ens out of the United States. I am sure Senator Bricker did not 
ntend that. 

Many of the persons have been arguing that we are now entering 

to treaties, for example, with the German Republic, and so on, which 
provide for the trial of American citizens in German courts. Well, 
under this section of the resolution it seems to explicitly authorize 

supe rvision, control, or adjudication of the rights of citizens outside 

f the U nited States. M: iybe I am misreading that section, but if I 
im, anybody else may misread it, and it ought to be clear enough so 
that itis not misread. Someone has said the function of a good drafts- 
nan is not to read language, is not to write language that the ordinary 
ian of good will can understand, but to write language that the man 
of bad will cannot misconstrue. And that is what I think we ought 
to try to do, particularly in a constitutional amendment. 

Mr. Smitrney. Actually, that is not an authorization, but a pro- 
\ibition. 

Mr. Mastow. I know, but when—— 

Mr. Smrruey. Is that not right? 

Mr. Mastow. Yes, but when you prohibit interference with the 
rights of citizens within the United States, that is carte blanche a 
declaration, to some extent, that you allow for interference ceinadied 
Maybe that is wrong, maybe that is not intended, and I am sure it is 
not, but that is how it could be interpreted. 

Mr. Smirney. Could it not also be interpreted to mean that the 
rights of citizens outside the United States will be left to the treaty- 
making power to protect? 

Mr. Mastow. That means that the tre atymaking power may also 
result in a supervision, control, or adjudication by foreign powers. 

Mr. Smirney. We are discussing now the difference between au- 
thorization and prohibition. 

Mr. Mastow. It does not authorize an abridgment of the rights of 
Americans outside the country, but it permits it, and that is what it 
should not do. 

Secondly, section 2 provides, or attempts to protect the rights of 
citizens. What about the rights of aliens? That is a natural read- 
ing if you use the word “citizens” in the article. And the Constitu- 
tion takes pains not to use the word “citizens” in many provisions. As 
you know, under our Constitution, aliens resident in the United States 
are entitled to all the protections of the constitutional guaranties. So, 
a resolution which purports to defend human rights ¢ and freedoms may 
wind up with cutting Seon the rights of persons in the United States. 

Mr. Smrrney. If aliens had been included in that draft would it 
have been possible to conclude a treaty with a foreign government 
giving the alien a right to hold land within a given state? 

Mr. Mastow. We have treaties with foreign 

Mr. Smiruey. I say would it have been possible if aliens had been 
included within that section ? 

Mr. Mastow. I cannot answer the question, sir, and the reason I 
can’t is that I do not know what is meant by these words, which, to 
me, seem to be extremely vague and not defined in our case law, the 
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words “supervise, control, or adjudicate.” “Adjudicate” has a clear 
meaning. What does the term “supervise” mean? It must mea 
something less than “control” or “adjudicate.” 

We have now entered into treaties or are discussing treaties with 
the United Nations which provide for a process which might be 
described as fact finding, and then international conciliation. For 
example, the United States has been party to moves in the United 
Nations to ask the Union of South Africa to report about alleged 
discrimination against Indian nationals. We have joined in that 
effort because it was designed to lessen tension between two member 
nations of the United Nations, South Africa and India, and to help 
promote world security. 

It may very well be considered that that request for information 
from South Africa and that request that an international mission 
shall go to South Africa and make an investigation, and the conse- 
quent report and conciliation by the United Nations, is an effort at 
supervision. The United States has nothing to fear from any U. N. 
investigation in our country. Our standards of human rights and 
freedoms are immeasurably so much superior to those of any other 
country in the world that we are not the ones to fear these U. N. 
provisions for supervision, if they can be construed as supervision. 
But we have been interested in ending slave labor in Soviet Russia. 
We have been interested in ending slavery in Saudi Arabia. We have 
been interested in ending racial discrimination against Indians in 
South Africa. We are interested in ending piracy on the high seas and 
international traffic in white slaves and international control of opium, 
and international control of atomic energy. These are United States 
projects which the United States is greatly concerned with. Each 
of those projects may in some way involve supervision or control and 
perhaps even adjudication. 

Certainly, the international control of atomic energy was designed 
to set up an international tribunal which would have the right to 
inspect uranium mines and fishing plants, and so on, and we urged 
that and Soviet Russia refused to have it, because we did not believe 
it was possible to have a firm system of international control without 
that supervision. 

If this kind of language, this vague language, ambiguous language, 
is adopted, how can we, with good grace, go before the United Nations 
and protest about slavery or slave labor in Russia, or about Soviet 
anti-Semitism, or ask for commissions to be set up when our own 
Constitution may contain articles forbidding supervision, control, or 
adjudication ¢ 

Now, this language in section 2 forbids an international organiza- 
tion to adjudicate the rights of citizens of the United States. Some- 
times it is to the advantage of the United States to set up an inter- 
national tribunal. Sometimes the citizen abroad has no rights. If 
we can propose to a foreign country to set up an international arbitra- 
tion or an international tribunal the rights of those citizens may be 
protected. You recall the case of the journalist Oatis in Prague, in 
Czechoslovakia. We might very well have committed his case to an 
international tribunal. I am not suggesting that an international 
tribunal to determine rights of American citizens is a desirable thing. 
Ordinarily, I would say no. There may be some instances when it is 
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to American advantage to propose an international tribunal. There 
may be some situations where we want an international court, and 
that international court may, far from cutting down the rights of 
American citizens abroad, protect them. What ‘this does is to prevent 
us in futuro, for God knows how many years, from setting up such a 

ribunal. That is why I say if we are afraid of international tribun: > 
in a particular treaty, refuse to ratify the treaty, or see that the State 
Department does not sign a treaty with such provisions in it, but 
don’t tie our hands perpetu: ully. There may be situations in a genera- 
tion where we may want an international tribunal. 

Mr. Smrrury. May I call to your attention that you neglected to 
inelude when you quoted from the proposed legislation the words 
“within the United States.” I think the examples you gave were 
all rights of citizens outside of the United States, were they not ? 

Mr. Mastow. Well, now, the reason, Mr. Smithey, I did that is—— 

Mr. Smrrney. That is what I want, an explanation. 

Mr. Masrow. I do not understand what is the object of the words 
“supervise, control, or adjudicate.” Is it merely rights of citizens? 
Is it rights of citizens of the United States or is it rights of citizens 
of the United States within the United States ? 

Senator Dirksen. There is no comma in the paragraph, Mr. Mas- 
low. The whole section reads: 

No treaty shall authorize or permit any foreign power or any internationa: 
organization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States. 

Mr. Mastow. Does “within the United States” modify “rights” o 
modify “citizens” ? 

Senator Dirxsen. It seems to us that it is abundantly clear. 

Mr. Mastow. Which is it to modify, “rights” or “citizens”? Must. 
the rights be within the United States or must the citizens be within 
the United States ?¢ 

Senator Dirksen. The rights of citizens of the United States with- 
in the United States. 

Mr. Mastow. In other words, the citizen must be within the United 
States. It is susceptible to the grammatical construction that it is only 
the rights within the United States that are being modified. Maybe 
that is unnatural reading. 

[ think that language can be clarified. 

Senator Dirxsen. If we clarify it will you be for it? 

Mr. Mastow. No; I would not be for it, because of my broader ob- 
jection to the term “supervision.” It may very well be, regardless of 
my wishes and the wishes of my organizé ation, that this thing will be 

carried. In that event I would like to have it as clear as possible. 

Senator Dirksen. Before you go on to the next item, can we con- 
trive language that will carry out the intent of section 1 that will per- 
mit or merit your endorsement, or are you opposed to it as such on the 
principle ? 

Mr. Mastow. I can suggest language, sir; but 1 am opposed to it on 
principle, because it is unnecessary and mi iy lead to harmful results. 

Now, some of the language that impresses me offhand is rights of 
an individual enumerated in this Constitution. So you eliminate the 
rights of a State. 

Senator Dirksen. Do you think there is any man in the United 
States, in Government or out, in the State Department or out, who 
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has the slightest notion what the 73 articles in the Covenant on Human 
Rights will finally do to this country and what damage it might 
cause standing as is? 

Mr. Mastow. I am not sure that it will do any damage, sir. I think 
it would be a great step forward to ratify that covenant. We both can 
agree or disagree on that and stil! feel that that treaty may be unde- 
sirable, and nevertheless feel it is unnecessary to adopt a constitu 
tional amendment to prevent the Senate from ratifying the draft cove 
nant. At the rate they are going, it will be 24 years before that cove 
nant is through. At the rate we have been considering the Genocide 
Convention, it may be 20 more years before it is ratified. 

[ want to make one last point about section 2. Section 2 provides, 
finally, that there shall be no treaty which supervises, controls, or 
adjudicates matters essentially within the jurisdiction of the United 
States. That is precisely the language that occurs in the charter in 
article II, subdivision 7, and the charter is a treaty. It was ratified 
by the United States Senate overwhelmingly, I think with Senator 
Langer voting against it, but that language provides that the United 
Nations shall not interfere with matters essentially within domestic 
jurisdiction. If that is not enough protection, I do not know how 
you can make any more protections by putting in any more amend 
ments. 

Senator Dirksen. That did not deter three Justices of the Supreme 
Court of the United States from affirming an amazing doctrine in the 
Steel Seizure case. Chief Justice Vinson must have known that was 
in the charter. 

Mr. Mastow. I learned very early, Senator, in law school a sen- 
tence of Chief Justice Hughes in which he said, “The Constitution 
of the United States is what the Supreme Court says it is.” Suppose 
you do put this into the amendment. Nothing is going to deter three 
other Justices 20 years from now from saying that domestic juris- 
diction does not prevent us from doing what we want. The only safe- 
guard is to have a Supreme Court which will interpret the Constitu- 
tion the w ay we believe it should be interpreted. And the Senate has 
control over that power as well by giving its advice and consent when 
a new nominee is placed before it. Could anybody have foretold 
when Chief Justice Vinson came to the Supreme Court that he would 
adopt such an interpretation of the charter? 

Senator Dirxsen. Of course, it may be that in the feeble wisdom 
of this committee we can contrive English language that not even a 
Chief Justice can misunderstand. 

Mr. Mastow. Perhaps we may do more damage in the end. 

Senator Dirksen. It could be. 

Mr. Smirney. May I ask a question of Mr. Maslow? 

Mr. Mastow. I am almost through, if you will permit me. 

Mr. Smrruey. I think it would bear on this point, if you want to 
answer it now. 

Mr. Mastow. All right. 

Mr. Smrruey. It deals with the inclusion of the phrase which you 
just quoted from the United Nations Charter. Let me ask you, under 
the United Nations Charter, who determines what matters are essen- 
tially within the domestic jurisdiction of the United States? 
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Mr. Mastow. Well, South Africa has insisted that it determines 
t: other countries have insisted that this would be determined by an 
nternational court. I do not know the answer. 

Mr. Smiruery. So that if it were placed in the Constitution there 

ild be no question about it that the Supreme Court could decide 

ce and for all what was within the domestic jurisdiction of the 

nited States. 

Mr. Mastow. We are dealing in this particular resolution only with 

effect of treaties upon domestic legislation. And as far as do 

stic legislation is concerned, our Supreme Court would also be the 
al arbiter, not a foreign tribunal. 

Mr. Smrrury. As I understand section 2, it is a prohibition against 

iking treaties which do these things. Is that not true? 

Mastow. That is right. 

Mr. Smirney. But we come to the point, and you raised the point, 

I understand it, that some of this language is also included in the 
United Nations Charter. And I gathered that you questioned 

ether it would add any protection to have it inserted in the Con- 

itution. And I now ask you if this were placed in the Constitution 
f it would not be susceptible to interpret: tions by the Supreme 
Court, and I would ask that question in the light of your previous 

swer, concerning who would determine what the phri ase meant in 
the United Nations Charter. 

Mr. Mastow. Well, I think my answer would be that insofar as 
domestic legislation is concerned, the phrase in the charter would be 
nterpreted by our own Executive, or if the matter came properly 
before the courts, by the Supreme Court. As far as its effect upon 
foreign relations is concerned, not domestic relations, it would neces- 
sarily be decided, in the event of dispute, by an international tribunal, 
an international world court. 

Mr. Smirney. Are you aware of the argument which has been 
made which says that once the United Nations enters into any agree- 
ment or action with respect to certain matters that it thereafter ceases 
to be a matter essentially within the domestic jurisdiction of the 
United States ? 

Mr. Mastow. No; but I would make one comment on that. That 
term “domestic jurisdiction” is so vague, is subject to so much dispute. 
We have already demonstrated, we have already learned, and Secre- 
tary Dulles in a famous speech in 1946 commented upon this language 
and pointed out that this is something that is not clear. There has 
been so much dispute now as to what is domestic jurisdiction that 
perhaps in this constitutional amendment we ought to make clear 
what we intend. Do we intend matters which have not been delegated 
to the Federal Government by our Constitution specifically, or do 
we intend something else ? 

Senator Dirksen. Is not that just the nub of the controversy? The 
State Department takes the viewpoint that there is no difference now 
between international and 

Mr. Mastow. Secretary Dulles does not take that point of view. 

Senator Dirksen. What about our predecessor State Department ? 

Mr. Mastow. I think that language was used in a metaphorical 
sense. What he was trying to show, I believe, was that the whole 
world is so interrelated that events within a country may affect inter- 
national security. 
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Senator Dirksen. But it was not refined that way. The language 
has to speak for itself, does it not ? 

Mr. Masiow. I know, but that was not a statute, it was a speech. 
I assume if this were a statute there would be some clarity as to what 
was intended. 

Senator Dirksen. Here we are, the treaty-making power and the 
State Department comment. It notes the State Department’s posi- 
tion that there is no longer any real distinction between “domestic” 
and “foreign affairs.” That is the opening sentence of State Depart- 
ment Publication 3972, Foreign Affairs ‘Policy Series 26, released 
September 1950, with a foreword by President Truman. 

Mr. Mastow. Well, I do not think that it was ever the law in the 
United tates. I do not think it is ever the law now, that any court 
would hold it. Certainly, the United States cannot by treaty misuse 
the treaty power to do something that does not relate to the foreign 
relations of the United States. There has been language in cases hold- 
ing that treaty power is intended to regulate relations between foreign 
countries, and we could not in the guise of a treaty do something which 
is really a piece of domestic legislation. I think the courts would not 
allow that kind of subterfuge. 

Mr. Smitruery. Perhaps I misunderstood you in your earlier state- 
ment. I thought you contended that domestic matters had been the 
subject of treaties heretofore and that such treaties had been sanc- 
tioned by the Court. 

Mr. Masiow. Yes; I said that, and I said it was intended to do that. 
My point about section 2 was you are using a phrase which has al- 
ready been subject to a great deal of controversy and ambiguity. 
Therefore, you ought to clarify that expression if you are to adopt 
this resolution. 

Now, I will be very brief. I have taken much more time than I 
expected. 

Senator Dirksen. I wanted to ask one more question before you 
get away from that. 

Do you know of any place in the charter that makes more precise 
the language of section 7, article II, which IT might just as well read 
into the record. {| Reading | 





Nothing contained in the present charter shall authorize the United Nations 
to intervene in matters which are essentially within the domestic jurisdiction 
of any State, or shall require the members to submit such matters to settlement 
under the present charter; but this principle shall not prejudice the application 
of enforcement measures under chapter 7. 

Now, do you know of any place in this charter that makes that more 
precise and indicates what body in the United Nations, what group, 
what agency, what court, if any, is going to determine what is essen- 
tially within the domestic jurisdiction of any state? Where is this 
power placed? I have not found it. 

Mr. Mas.tow. There is quite a volume of legislative history about 
that chapter, and we have available the rec ords of the proceedings at 
San Francisco, and so on. There have been many commentaries, 
many statements, by our own representatives as to what was intended 
there. 

Senator Dirksen. But the fact is that the United Nations will de- 
termine it finally. 

Mr. Mastow. I think they would not as far as domestic law is con- 
cerned in the U sina States. Do I make myself clear? 











‘uage 


eech, 


What 


the 
0S) 
st ic”? 
art. 
ised 


the 
urt 
use 
ion 
yid- 
ion 
ich 


no¢r 


te- 
he 
1C- 


it. 
]- 


yt 


— 


—we oo Ge 











TREATIES AND EXECUTIVE AGREEMENTS 353 


Senator Dirksen. Yes, but I do not see how you come by that con- 
clusion. 

Mr. Mastow. Assuming that is so, sir, all you are doing, however, is 
you are not clarifying that language in the charter; what you are 
loing is adopting a constitutional amendment to prevent the State 
Department from ever negotiating such a treaty. Now, we cannot 
tell—life moves so fast—what kind of tre aty we may want to suggest 
n 20, 30, or 40 years from now, which might perhaps conflict with 
lomestic jurisdiction and be in the interest of the United States. 
\gain, I make “5 same point—I apologize for making it so often— 
f there is any U. N. treaty submitted to the Senate which the Senate 
believes conflicts ma the reserved rights of the States or conflicts 
with what might be loosely called the domestic jurisdiction of the 
States, refuse to ratify the treaty, but don’t tie our hands so that 
inder no conceivable circumstances do we ever enter into a treaty or 
propose a treaty which might interfere with domestic jurisdiction. 
We may suggest, for example, a boycott of Red China these days and 
that boycott may provide, for example, for some kind of control in 
seaports, and may set up an international tribunal. I don’t know; I 
im just extemporizing here. ‘That may be in the best interests of the 
ecurity of the United States. 

Now, what you are saying is that even if there is a desirable treaty 
which is in the best interests of the United States it shall not be 
ratified under any conceivable circumstances. 

Senator Dirksen. You see, what I think we are trying to do here is 
to carry out what Alexander Hamilton said in the Federalist. They 
did not devote a great deal of time to delineation of the treaty clause 
ind the treaty power. But Hamilton said: 

The vast importance of the trust and operation of the treaties as laws pleads 
strongly for participation of the whole or a portion of the legislative body in the 
office of making them. 

Now, I think what we are trying to do is just to follow that out and 
follow out a principle that Jefferson laid down. As you so well know, 
the good lawyer that you are and the capable and thorough lawyer 
that you are, the Bill of Rights was not in the Constitution when it 
first came along, and Jefferson was in Paris. When he came back he 
was thoroughly exercised. They said, “Oh, well, that is understood. 
That will be taken care of.” He said, “Oh, the mischief that comes out 
of men’s minds. Write it in words so that it cannot be misunderstood, 
so that it will be there.” 

Here we are confronted with implications in a covenant 73 articles 
long, that Genocide Convention and two or three hundred others, may- 
be, dealing with culture and social rights, everything within the orbit 
of human endeavor. And where does it go? And what does it finally 
do to those rights? Now, both at the Federal and at the State level, 
we are trying to contrive words to make sure that this new force that 
came on the horizon of the world in 1945, and that seems to be devoting 
itself to the advancement of world government, does just not con- 
travene those rights. So, we think it is necessary; you think it is not. 
When I say “We” I should speak for myself nid the sponsor of the 
resolution, Senator Bricker, and 62 other Members of the Senate whose 
names are included in it. 

Mr. Mastow. I might say, with respect to the 62 other Members of 
the Senate, some of those gentlemen have stated that they have added 


> 












354 TREATIES AND EXECUTIVE AGREEMENTS 


their names to the resolution not because they endorsed it but because 
they believed this was a subject worthy of discussion and they wanted 

the matter discussed. That is what Senator Hendrickson told me; that 
he was not committed to the resolution. So that this does not mean, 
I hope, that 62 Senators are all ready to buy this pig in a poke. I think 
hat is all it is. 

Assuming what you say was true, sir, that there was a great danger 
in this draft covenant, then something is wrong with | our United 
States representatives at the United Nations. If they are negotiating 
these impossible treaties, then they ought to be fired. Why do we have 
people doing all these things? ‘There is some other way of handling 
that problem besides a constitutional amendment. So much has hap- 


pened in the last 30 years. No one could have foretold 30 years ago 


the course of the world. And what we are doing now is the same thing, 
and it isa very great step to undo a constitutional amendment. 

Senator Dirksen. I think your point is well taken, and I was going 
to add that merely for myself I must necessarily disclaim responsi- 
bility for what those representatives to the U. N. do, because I had no 
part in their selection. But nobody could have foretold 40 years ago 
that a lady named Eleanor Roosevelt would be lecturing over the 
country urging people to get after their representatives in the Senate 
to accept a Covenant on Human Rights that simply baflles the mind at 
times as you continue to go through it in trying to spell out its 
implications. 

Mr. Mastow. I cannot conceive, Senator, how that draft covenant 
could in any way injure the rights of American citizens. Our rights 
in almost every single provision are greater than those. So that, even 
if this is a bafiling document, this represents a world effort, perhaps, 
to raise international standards. Perhaps that effort is ill advised. 
Perhaps it is doomed to failure. Perhaps we are being made the 
puppets for Russian propaganda and so on; but, whatever is intended, 
it certainly cannot reduce the rights of American citizens as long as 
the Constitution stands. 

Senator Dirksen. That is the only purpose we have here: To make 
sure that in that elevating process elsewhere in the world there js 
not a corresponding reduction process of rights in this country. 

Mr. Mastow. And I suggest the best way that can be done is to 
be vigilant when treaties are submitted to you. That was the way 
that was suggested by Alexander Hamilton and by Madison when 
they drafted this particular provision, and it has lasted 150 years 
without any great catastrophes, and no need to amend it. 

Senator Dirksen. You were not here the other day when I made the 
observation, without wishing to reflect in any way directly or indi- 
rectly upon my colleagues. I had talked to some of them about the 
Japanese treaty and they said, “There are some things you have to 
accept on faith.” I said, “I cannot accept that on faith. This is too 
important. I have got to know.” So, I laboriously went through the 
hearings and went ‘through the honte and finally vame up with a 
conclusion that I should vote against it. But this is a busy operation. 
Can you foresee all these things ¢ 

Mr. Mastow. I should imagine that no Senator should be too busy 
on a matter as important as a treaty—a treaty with Japan or with 
Germany. There is less consequential legislation that occupies sen- 
atorial time. If Senators are not amply provided with research assist- 
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ance and legislative assistants, then we ought to make sure that they 
do have assistance. I certainly do not underestimate the importance 
of that task. 

I would like to go back to section 3 and then I will be through. 
Section 3 adds a new requirement to treaties. It provides that a 


(} 


r treaty shall become effective as internal law only through the enact- 
ment of appropriate legislation by Congress. 

y As I read that, that does not abolish the existing requirement that 
: two-thirds of the Senate shall ratify a treaty, but it merely adds a 
new requirement to it. That means after the President has signed 


a treaty, or after the representatives of the President have signed 
a treaty and it has been ratified by a two-thirds vote of the Senate, 
it is then necessary to have another act of Congress. That means 
a majority of the Senate and a majority of the House and another act 
of the President. Now, all I can see from that is further delay during 
the time that must necessarily ensue between the time that an act is 
ratified by the Senate and the time that Congress passes it. 

Now, wh: at does this look like to the rest of the world? It might 
very well be argued that this is only a formality. If two-thirds of 
the Senate is going to ratify a treaty it will be no great difficulty to 
get. a majority of both Houses to pass an implementing act. How 
will the rest of the world look upon us, and how will we fare when 
we negotiate with other countries. We must never forget that it is 

1 process of bargaining every time a treaty is signed. 

Senator Butter. Mz ay I interrupt there. How about the treaties 
now pending before France and Britain and Germany and all the 
other people that we were in such a big hurry to ratify? We had to 
do it the very day it came to the floor. How about those treaties? They 
have been now 6 months or more; have they not? 

The CHatrMan. Over 6 months. 

Senator Burier. And the other countries have not ratified them. 
What is all the rush ? 

Mr. Mastow. I think it was a criminal act to ratify the treaty 
with Germany in the way it was rushed through. No one had a chance 

to look at the document, a document of 800 pages. 
Senator Butter. I thought you wanted us to do that in this case. 

Mr. Mastow. To the contrary. I am urging the utmost vigilance 
on treaties. I am saying that you ought to exercise so much vigilance 
that you do not need a constitutional amendment. And here was a 
treaty—I saw the document. It consisted of about 8 pages of treaty 

: and about 800 pages of executive agreement. Who could possibly 
have reviewed it or read through it? But that does not mean that 
just because someone sells the Senate a bill of goods on the necessity 

of quick ratification that the only way we stop that problem is by a 

constitutional amendment. We cannot look to the Constitution to 
correct all of our mistakes. And one of the things we do is to insure 
that vigilance on all treaties. 

The Cuatrrman. Mr. Witness, how could the Senate have exercised 
more vigilance than they did in the adoption of the United Nations 
Charter. They went to San Francisco and they spent weeks and 
weeks and weeks down there. Then they came before the Senate 
with it, and you have read the debates, they spent weeks for debating 
it. And both Senator Vandenberg, leader of the Republican Party, 
and Senator Connally, leader of the Democratic Party, in drawing 
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up that treaty, both of them assured the Senate that we were not 
surrendering any sovereignty, and particularly stated time and again 
that the Uni ited Nations could not place the United States in a war, 
And yet we are over there in Korea. You tell me how we could have 
exercised more vigilance than we did in adopting the United Na- 
tions Charter. 

Mr. Mastow. Are you suggesting, Senator, that we are in Korea be- 
cause of the United N: itions ¢ 

The Caatrman. Of course. 

Mr. Mastow. I thought we were in Korea because the Communist 
forces started an act of aggression. What did that have to do with 
the U. N.? 

The CuatrmMan. Did not the President say he was acting under 
the U. N. when he sent them in there? Isn’t the U.N. flag over there? 
It is not the United States flag under which the boys are fighting 
over there; it isthe United Nations’ flag. 

Mr. Mastow. I thought that the United Nations forces were there 
helping our American boys. There are troops of othér countries. 
he Cuamman. You think it is a United States war over there? 

Mr. Mastow. American soldiers are dying there. 

The Cuamman. You think it is a war of the United States. Did 
Congress declare war? 

Mr. Mastow. I think we are getting far afield, if I may say so, 
Senator, because nothing that is said here will prevent another Pres- 
ident from engaging in another police incident. Whether that was 
justified or not, we are dealing here with an amendment to the Con- 
stitution. 

I want to point out that I was making the point that many of these 
treaties are the result of bargaining. And when we sign a treaty 
giving nationals of our country certain rights in foreign countries, 
the other country expects that its nationals “will have the same rights 
here. One of those treaties that is now before the Senate with which 
I am familiar is the treaty with the Government of Israel, and that 
provides what the conventional treaty provides, for the rights of 
inheritance and engaging in business, and so on. 

The Cuarrman. Let. me ask you one further question: Sup 
tomorrow President Eisenhower directs a blockade of China, and the 
United Nations by majority vote says, “No, there will be no blockade.” 
Which will control in your opinion? 

Mr. Masvow. If President i directs it? 

The CHarrMan. Yes. 

Mr. MAstow. President Eisenhower will control. 

Senator Dmxsen. Going back to section 3 which reads, “A treaty 
shall become effective as internal law in the United States,” that is 
the first act, that is domestic law. 

Mr. Mastow. Yes. 

Senator Dirksen. That is a situation that exists in our own country. 
Surely you can envision general provisions in a treaty which have 
to be implemented and spelled out. 

Mr. Mastow. Many of them do. 

Senator Dirksen. Yes. And who knows how they shall be spelled 
out? Take, for instance, this kind of a provision, Tet us say, in the 
Covenant on Human Rights, article XX 


The states parties to the covenant undertake to encourage by all appropriate 
means the conservation, the development, and the diffusion of science and culture. 
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‘ot They recognize that it is one of their principal aims to ensure conditions which 
will permit everyone: 

1. To take part in cultural life; 
Lr, 2. To enjoy the benefits of scientific progress and its applications. 
V ) 
' As you go through there here are provisions on social security. 


” Article XXII: 


e The states parties to the covenant recognize the right of everyone to social 
security. 
What kind? How far? 
st Mr. Mastow. I think, sir, if you read in that covenant you will see 
h that this is expressed in terms of an ideal, and not in terms of a man- 
datory requirement. 
r Senator Dirksen. Yes, but an ideal has to be transmitted into lan- 
? cuage that can be understood and can be administered. 
9 Mr. Mastow. That would be done by legislation. 
Senator Dirksen. Yes. 
e : Mr. Mastow. Thereafter. But my point is occasionally—not very 


3, frequently—but occasionally you have treaties that are self-executing. 
: The United Nations Charter is not self-executing, and it was so held 
in the Fujii case. There are many other treaties which are not self- 

| executing in so many words, but sometimes it is desirable to have 

treaties that are self-executing. 

Now, if the Senate does not want a treaty to become self-executing it 
can, according to the opinion of its own parliamentarian that has been 

5 cited frequently in these hearings, attach a reservation that the treaty 

; shall not be self-executing. And that, it seems to me, is the way to 

handle it. But what you are doing is saying that no matter how 

; desirable it is, no treaty under any conceivable circumstances will be 

: self-executing until there is another act of Congress. 

| Now, Ww hat would you gain by that other act “of ¢ Yongress? All you 

! are gaining is to get the concurrence of one-half of the House. 

Senator Dirxsen. No. 

Mr. Mastow. More time? 

Senator Dirksen. Oh, it goes infinitely further than that. In the 
United Nations you have what? Thirty-four hundred people there, 
of which perhaps twenty-one hundred are from here. Thirty-four 
hundred people who are just busily engaged in thinking up all sorts 
of international contrivances and devices. They are working at it 
with a zeal that is unparalleled, I guess, in the history of the country. 

Mr. Mastow. Including our American representatives. 

Senator Dirxsen. I do not know about them so much. But it seems 
to me that just as soon as anyone comes within the orbit of that con- 
tagion up there he becomes a zealot and he has got to think up some- 
thing that further expresses this power. If ever there was a time, 
it seems to me, for the elected representatives as distinguished from 
those who are appointed to exercise scrutiny of the highest order that 
time is now. And 2 looks are infinitely better than 1. 

Mr. Mastow. If I may say so, sir, a lot of idiotic legislation is pro- 
posed every day in the week. 

Senator Dirksen. I know it. 

Senator Mastow. In both Houses. 

Senator Dirksen. I know it. 

Mr. Mastow. That does not mean we need a constitutional amend- 
ment to prevent the Senate from passing laws. 
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Senator Dirksen. But there isn’t about that the solemnity nor the 

same thing you . ave here. 

Mr. Mastow. I do not agree. I read last year that a treaty was 

ratified with five Members of the Senate present. There was a story 
in the New York Times, and there was a great deal of protest. I have 
seen acts of legislation enacted with much more solemnity and greater 
debate and much better attendance and much more careful scrutiny 
and better committee hearings than a treaty. But I think that—— 

Senator Dirksen. Let us make the distinction now to make sure. 
To me, the introduction of a bill is just one of those formalities that 
is neecssary to start a legislative brain child on its way. What we are 
dealing with here, however, is something that may be approved by the 
General Assembly and the propaganda wheels start, and then the 
job is nearly two-thirds done. Then you will be thinking about some 
safeguards by that time. Now, the Covenant on Human Rights came 
out when? In 1948? 

Mr. Mastow. It has not been perfected. 

Senator Dirksen. I mean the draft. And then the Genocide Con- 
vention came out in General Assembly in 1948 and came to us in 
1949. Well, when the thing is in being and the support begins, you 
have to be vigilant as never before. When a bill is introduced it has 
got a long way to go. But what we are concerned with here is what 
comes out of the Economic and Social Council, the recommendations 
of these specialized agencies and commissions, what the General As- 
sembly does, and so on, because once it is in being, through their own 
magazine and people who lecture on this subject, we have got a great 
force going and you are well on the road. Now, it is at that point, it 
seems to me, that you need scrutiny and vigilance as you have never 
needed it before. 

Mr. Mastow. May I make one more distinction, sir? 

Senator Dirksen. Yes. 

Mr. Mastow. The U. N. is not a legislative body. A bill may pass 
in the United States with a bare majority of a quorum. It does not 
make any difference how many countries of the world want a par- 
ticular treaty to pass, unless the United States representatives sign it 
it never comes before us. 

Senator Dirksen. I know it. 

Mr. Mastow. Is not the place, therefore, to exercise vigilance in the 
representatives we choose to negotiate this treaty? C ert: inly there 
may be idiotic proposals adv: anced in the various organs of the U. N., 
but they do not hurt anybody unless the United States representatives 
sign them. That is the point where the vigilance should be exercised, 
to save the Senate the burden of going over treaties that it does not 
like. And it seems to me the Senate has very many recourses at its 
disposal to prevent what you consider to be idiotic or far-fetched 
proposals or badly drafted ones. If we do not have enough represent- 
atives there we ought to have more. If we do not have good ones we 
ought to have better ones. But that is much easier to do, and much 
less dangerous, than adopting a constitutional amendment which we 
may want to get off our necks for a great many years to come. It 
took us 13 years to abolish the prohibition amendment, and that was 
a comparatively short period of time. Some of the other amendments 
have remained with us for 100 years—and I am thinking of the election 
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1e : , 
of Senators—before the country was able to ratify that. And since it 


s so difficult, since the process requires the concurrence of 36 States, 


“ ind the process of undoing it requires that many States as well, is it 
ve not better as a solution to be vigilant at other points and not to tie our 
er ands and say that we do not trust ourselves? That is what it amounts 
1 to, we do not trust ourselves. The State Department or President 
Kisenhower may sneak over a treaty on us which we want to insure 
e, iwainst, and therefore we will cut out all treaties, but that is the safest 
ut way to do, cut out all treaties, and we will never have any bad ones. 
re Senator Dirksen. Is not the amending process and taking) an 
18 unendment out more expeditious, or will it not prove more expeditious 
le ind better than to try to amend this charter finally as the thing stands 
1e today 4 
a Mr. Mastow. I think you and I disagree widely about the value of 
the Charter. I thought the United States was gaining by the con- 
currence of the U. N., the U. N. nations in its war, its cold war against 
\- Russia, and that we were looking to the other nations for support. 
n [ did not regard them as enemies of ours in this effort. I regarded 
u countries like England and France as our Allies, and that when they 
s : propose things in the U. N. they do not do it to harm us, but to help us. 
t Senator Dirksen. I do not regard them as enemies, I simply say 
S e have hit upon a euphemistic term called the free world, the concept 
of which is certainly not in line with the concept that we have here. 
1 Mr. Mastow. I would like to — with one sentence, the same 
t sentence I have said over and over again. ‘The solution is, if there 
re bad treaties, to refuse to ratify ie and to adopt vigilance in see- 
ing that they are not even signed in the first place. The solution is 


not to adopt vague and ambiguous language which will tie our hands 
n years to come and which would be a source not only of domestic 
ill health but which will hurt our foreign relations as well. 

Senator Dirksen. As an idea of legislative conduct I suppose that is 
all right, but here is an Italian treaty that was signed before I came 
to the Senate, and insofar as I can tell, about 77 Members of the Senate 
have been off and on denouncing it right now. 

Mr. Mastow. There is nothing i in this I: anguage which would affect 
foreign legislation, or, I mean, the foreign effect of treaties. 

Senator Dirksen. I know, but I am ‘speaking about the practical 
legislative treaty situation. 

Mr. Mastow. If you are worried about improvident treaties in 
general, it does not, this resolution does not address itself to that; 
it addresses itself to the domestic effect. And I remind you once more, 
and time a treaty has an effect that you do not like on domestic legisla- 
tion, you can change it by a simple act of legislation. 

Senator Dirksen. You said to be vigilant, and I agree with you. 
They were vigilant. They had military advice, they had political 
advice and diplom: itic advice, but notwithstanding that, a treaty was 
ratified that is now being so roundly denounced because it is tieing 
hands over there. And I am speaking of it only because it shows 
what can happen, even in the Senate of the United States. So now the 
thing to do is to nail it down against the frailties and the foibles of 
the human mind, even when you get 96 very wise men together in a 
single body. 

Mr. Mastow. I want to thank you for your patience in hearing me 
and your courtesies. 
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Senator Dirksen. We thank you for your very illuminating state- 
ment. 


I see that it is 10 minutes after 12. 

Mr. Smirney. Before we conclude, may we have inserted in the 
record the statement of Mr. Delaney whose name was called earlier. 
Mr. Riley, of the American Federation of Labor, brought the state- 
ment in and handed it to me and with an introductory statement that 
he has submitted the statement to the committee for its consideration. 

Senator Dirksen. Yes. There will be presented at this point in the 
record the statement presented by George P. Delaney, international 


representative, American Federation of Labor, in opposition to Senate 
Joint Resolution No. 1. 


Mr. Rivey. Mr. Chairman, my name is George D. Riley, member, 
National Legislative Committee, American Federation of Labor. 

I am presenting a statement prepared by George P. Delaney, inter- 
national representative, American Federation of Labor, in opposition 
to Senate Joint Resolution 1. That statement follows: 


STATEMENT BY GEORGE P. DELANEY, INTERNATIONAL REPRESENTATIVE, AMERICAN 
FEDERATION OF LABOR 


Acting within the limits of my competence and interest as international rep- 
resentative of the American Federation of Labor, and as American worker 
delegate to the International Labor Organization, I should like to register, and 
to place upon the record, my strong opposition to Senate Joint Resolution No. 1, 
and to respectfully express the hope that this resolution will not receive the 
approval of your committee. 

The adoption of the proposed amendment would, I believe, seriously weaken 
the hand of the United States in its relations with other nations. As a new 
source of weakness and impotence, in time of danger, it would constitute a 
step toward self-defeat in our efforts to fulfill our responsibilities in the modern 
world. 

The possible consequences of this resolution are all the more a cause for 
concern because they cannot at this moment be fully forseen. The ambiguity 
of language and the variety of interpretation to which it lends itself, coupled 
with the natural imperfections of our view of the future, combine to make it 
an unknown quantity in the extent of its potential effects—though not in their 
direction. 

That this direction is entirely a negative one becomes apparent from any 
consideration of what the effects of the resolution upon the course of our his- 
tory might have been had it been operative in years past. It would have ob- 
structed, and perhaps defeated, the power of this Nation to bargain effectively, 
to negotiate and to conclude many of those historic instruments of our foreign re- 
lations which have brought to America and its people many great and lasting 
benefits and which have served to enhance rather than diminish the scope of 
our vital freedoms. 

I should like, therefore, to state what I suppose to be, essentially, a con- 
servative position on this issue—a position in defense of the constitutional pro- 
vision governing the treaty power as it now stands, and as it has been through- 
out our history. I have no reason to believe that I can exercise a clearer per- 
ception of the proper direction of our national interest, or a more exalted concern 
for the welfare of America and its citizens than that of the founding fathers, 
who overwhelmingly rejected just such a proposition as that advanced by 
the resolution, more than 165 years ago. 

I do not believe that this rejection, or the wording of the treaty clause in 
the Constitution, constituted an error on their part, which now stands in need 
of correction by this generation. Nor do I believe that changing times, circum- 
stances, and conditions have weakened the compelling force and logic of the 
reasons which led them to their action. On the contrary, I believe that those 
reasons apply with even greater force and validity today—and that they more 
than vindicate both their foresight and their understanding of the practical 
requirements of life in the family of nations. 
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The acid test is the test of experience—not that of groundless speculation. 
Nowhere in the record of experience can practical justification be found for the 
proposed amendment. Nor can any legitimate extension of logic, on a basis of 
ictual fact, make up that deficiency. 
the On the contrary, experience has shown that the treaty clause has worked 
exceptionally well. By and large, this Nation has emerged very favorably from 


ate- 


ler. the major treaty negotiations to which it has been a party. 
ite- As to the allegation that the rights of the individual States are jeopardized 
hat by the treaty power, it should be noted that most of the 48 States would never 
ion. have come into being had it not been for the exercise of the treaty power. _Most 
the f the States owe their very existence to treatties negotiated by the United 
States with foreign powers—treaties which were, in their day, regarded by many 
nal as highly controversial. 
ate One hundred and sixty-five years ago, affairs proceeded at a much more 
leisurely pace than they do in this atomic age. If the ability to act with expedi- 
er tion and dispatch was then properly regarded as a desirable feature of the 
’ treaty power, then it would be all the more dangerous, through the proposed 
amendment, to preclude it now. If the ability of our National Government to 
er- stand as a unit and to speak with one authoritative voice—as a nation—in its 
ion transactions with other nations was a necessary attribute of the treaty power 
165 years ago—with the separate interests and emotions of only 13 States to 
consider—how much more necessary it is today with 48 States under the common 
flag. 
‘AN lo be able to speak with authority and force in our relations with other coun- 
tries, our representatives must know what is possible of acceptance and ratifi- 
ep- cation, and where the limits, beyond which the danger of repudiation emerges, 
~ lie. Under the Constitution as it stands, this requires consultation with spokes- 
nd men of the Senate. To extend the area of consultation further would—through 


1 the multiplication of numbers alone—introduce onerous burdens and new ele- 


the ments of doubt and instability into the conduct of foreign affairs handicaps 
which would far outweigh anything that might be gained by such an extension, 
en If the framers of the Constitution were justified in this view 165 years ago, when 
ow the membership of both House and Senate was very much smaller in numbers 
a than now, then an even greater Justification exists today for the preservation 
rn of the procedure whereby ratification is the prerogative of the Senate alone. 
For, in the pursuance of international transactions which may extend over a 
or period of years, how do you effectively consult and exchange assurances with 
ity a f louse of 4385 Members up for election every 2 years? 7 
ed rhe framers of the Constitution properly regarded the Senate as the body 
it best qualified and equipped -by tenure, basis of representation, and numbers— 
sir to share the treaty power with the Executive. The introduction of the House 
; into this process would weaken, rather than enhance, the relative role of the 
ny States as such- for “ach State has equal representation in the Senate, regardless 
ig- of size or population. 
b- The basic premise underlying the proposed resolution appears to be the fear 
'y, that the Senate cannot be trusted to exercise a proper regard for the rights 
‘Q- and interests of the States, the Nation, and its citizens in our relations with 
ne other nations; and that two-thirds of the Senate present is less trustworthy in 


of this regard than would be a simple majority of both House and Senate. This 
is an argument which I find it impossible to accept. It is at best absurd; at 
worst, it strikes at the very heart of our representative system of Government. 
The day that two-thirds of the Senate is so blind, or negligent, as to be unable 
to see its duty and perform it when a vital treaty is up for consideration, then 
the contents of treaties may be the least of our troubles. 

The requirement of a two-thirds vote of the Senate present for ratification 
is an adequate check upon the exercise of powers of the executive branch. It 
appears to me to be a more stringent check than a simple majority of House 
and Senate would be—particularly where social and economic issues are involved 





in in pending treaties. And, if this is not enough, further checks and safeguards 
d are also available, without the necessity of further additions or amendments 
n- to the Constitution. In the process of ratification, the Senate can stipulate 
e certain reservations. If following ratification, the treaty turns out, in effect, 
e to be a harmful one, nullifying legislation can be enacted—by a simple majority 
e of House and Senate. For, if treaties can alter statutes, then it is equally true 


1 that subsequent statutes can alter or terminate treaties. 
To guard against the distant possibility that we might someday negotiate 
and ratify a bad treaty by making it impossible to negotiate many good treaties, 
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would be equivalent to burning down the house to get rid of a hypothetical mouse 
that does not yet exist. Treaties should be judged on a case-by-case basis, on 
their substance as they are presented to the Senate—not negatively, before the 
fact—through any blanket abdication of powers which every sovereign nation 
requires and should rightfully have. I, for one, am quite prepared to trust 
two-thirds of the Senate to judge each treaty on its merits and to yield a verdict 
compatible with our constitutional rights and liberties. 

Various witnesses have come before the committee, in support of the resolution, 
with horror stories of one sort or another, about the International Labor 
Organization. Their testimony has relied heavily upon misrepresentation and 
distortion, and has ignored the essential! facts about the ILO—facts which show 
that, far from being a case in support of the resolution, the ILO and its procedures 
provide a good example of why the resolution is neither necessary nor desirable. 

The rights of the individual states certainly have nothing to fear from the 
ILO. It is the only major international organization whose charter at the 
present time recognizes the federal-state relationship existing in member states 
having a federal type of government. The ILO Constitution specifically provides 
that the government of such nations shall itself decide whether a convention 
is “appropriate under its constitutional system for federal action” or whether 
it is “appropriate, in whole or in part, for action by the constituent states.” 

Only in the former case, where States’ rights are not involved, is the possi 
bility of ratification considered. Consequently, our Federal-State relationships 
are fully protected. 

Furthermore, very few ILO conventions are self-executing. Even if ratified, 
their implementation would require legislative enactments by both Houses of 
Congress in the usual manner. Only in rare cases would action by the Senate 
alone give effect to ILO conventions in this country—and if, in those few cases, 
the subject matter happens to be objectionable, the Senate has in its hands a very 
simple remedy. One-third of the Senate present, plus one, can kill a convention 
completely. The very small number of conventions which this country has rati- 
fied does not appear to give evidence of any danger that they may be “slipped 
through” wholesale, while the Senate is napping. It would be much easier to 
slip a camel through the eye of a needle. 

The Convention on Minimum Standards of Social Security, adopted at the last 
conference, has been pointed to as an example of sinister “socialistic” influences 
operating through the ILO. This is sheer nonsense; the convention makes no 
effort to “impose” any rigid pattern or procedure on any nation. In the first 
place, of course, ratification is wholly voluntary—any country that doesn’t like 
the convention does not have to take it. Secondly, the means by which the con- 
vention would be implemented is up to the free choice of the individual nations 
and are entirely compatible with the American system and practice. Full recog- 
nition is given both State and private voluntary social-insurance programs as 
well as Federal programs, in meeting the standard set forth in the convention. 

Third, a member nation wishing to ratify the convention may do so by endors- 
ing only 3 of the 9 branches of social security covered by it. If it does not like 
the maternity-benefit aspect, for example, it does not have to adopt it, even if it 
does elect to ratify. 

Furthermore, the chances are that the convention will be judged appropriate 
in part for State, rather than Federal, action and will be referred, as a recom- 
mendation, to the States for whatever steps they may choose to take, instead of 
being submitted for ratification by the Senate. And finally, even if it is judged 
appropriate for ratification by the Senate, it is not self-executing, so that legis- 
lative action by both Houses of Congress would be necessary to give effect to the 
convention, 

I submit that a superabundance of checks, balances, and safeguards already 
exists under our present procedures, and particularly so with respect to the ILO, 

If the ILO is socialistic, as some have alleged, then it can only be said that 
the United States today, without having ratified any appreciable number of 
conventions, is already even more so. For we have, in this country, already 
committed ourselves, by one means or another, to standards of life and labor 
which are well in excess of those contemplated in the vast majority of the 
conventions of the ILO. To us, the ILO is primarily an avenue through which 
we can, without intrusion, support the efforts of other nations to improve their 
own standards and conditions. 

Any failure on our part to continue to give full cooperation and support to 
the ILO would have little, if any, effect, one way or the other, upon the domestic 
standards, rights, and liberties which we now enjoy. But it would seriously 
handicap us in the pursuit of a policy of support, encouragement, and assistance 
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other nations in their efforts to elevate and enlarge their own domestic 

andards, rights, and liberties. We have everything to gain from the successful 
peration of the ILO and nothing to lose. 

And therein lies much of the danger inherent in the philosophy of the proposed 
esolution, that “domestic issues should not be the subject of international 
cooperation.” Subhuman conditions of life and labor, and the denial of the 
asie liberties, in other nations are matters of grave concern to us, and we 

ust be free to join in concerted action with other nations to deal with these 
problems. 

For our own standards do not exist in a vacuum, insulated from external forces 

d pressures. We can never be confident of our ability to maintain them, 

time of economic stress, in the face of unfair competition from abroad from 

roducts turned out by sweated labor, under subhuman conditions of work 
furthermore, we have an interest in the promotion of those higher levels of 
mployment and prosperity which can only come with expanding world markets 
or our products, and expanding world markets can only come with steady and 
consistent improvements in the condition of the peoples of other lands. 

We have a vital interest in the preservation of world peace and world free- 
dom. Yet we know that neither peace nor freedom can be established on a 
foundation of world poverty and unrest. Nor can they grow out of conditions 
where the basic human rights and liberties are denied. 

Times and conditions have thrust the role of leadership in the free world upon 
the United States. In our dealings with other nations we must be able to 
speak with the authority which should properly go with that responsibility. 
We should have the same power to engage in international negotiations and 
undertakings as do other nations; we should not be handicapped where they are 
not. 

I would not undertake to pass judgment upon the motives and intent behind the 
proposed resolution; 1 assume they are of the highest and most praiseworthy 
order, though misquided in their direction. But when all is said and done, the 
amendment, if adopted, could have but this effect—to place new impediments, 
new handicaps, and new delays in the course of our relations with other nations, 
and to strip ourselves of a portion of that sovereignty which other nations assert 
in full measure, leaving only a vacuum of irresponsibility in the vacated area. 

The adoption of the proposed amendment would be interpreted, throughout the 
world, as, what it does in fact appear to me to be, a long step backward, toward 
isolationism, and away from a mature acceptance of our national responsibility. 
The path of leadership is difficult enough without undertaking, through the 
adoption of this amendment, to negotiate it in a straitjacket of our own creation. 


Senator Dirksen. Is Mr. Mitchell here? Did you want to make 
a statement, or did you want to file a statement? 

Mr. Mircuet. I would like to explore it a little, Mr. Chairman. 
I have a statement to submit, but I would like to refer to some pass- 
ages in it. 

Senator Dirksen. Yes, sir. Are you here in the city, or do you 
come from outside ¢ 

Mr. Mrrcuey. I am in the city. 

Senator Dirksen. Is Mr. Dumbauld here? 

Mr. Dumpautp. Yes, Senator. I have a statement here, and I 
would like to return home today if I could file that. 

Senator Dirksen. I believe I met you in Uniontown. 

Mr. DumpBavutp. Yes, I recall your very excellent address to our 
bar association last year, Senator. 

Senator Dirksen. Mr. Dumbauld, how long will you take? 

Mr. Dumpautp. I have just six points here. 

Senator Dmxsen. I think we can bear with you for a few min- 
utes then, if you are going back to Pennsylvania. 

80572—53——24 
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STATEMENT OF EDWARD DUMBAULD, ATTORNEY, 
UNIONTOWN, PA. 


Mr. Dumpavutp. I appreciate your indulgence. I am Edward 
Dumbauld. I am a lawyer in private practice in Uniontown, Fay- 
ette County, Pa., and president of the Fayette County Bar Associa- 
tion. I am also author of a book on the Declaration of Independence 
and what it means today, and a biography of Thomas Jefferson. 
[ mention this to indicate that the preservation of our Bill 
of Rights and our American traditions of liberty are very dear to 
me, and if I thought that this amendment were necessary or valuable 
for that purpose I would espouse it more warmly than anyone else. 

The reasons why I think such a proposal is unnecessary are as 
follows: First, I am alternately amazed and annoyed and amused and 
alarmed by the amount of support being received by this proposal 
to change article VI, paragraph 2 of the Constitution because I fee] 
that the Constitution is being betrayed in the house of its friends. 
Hitherto a large part of the proceedings of many bar associations has 
been devoted to eulogies of the Constitution and panegyrics in its 
praise. Are we now to reverse our beliefs and proclaim that there 
are defects in the Constitution, and join forces with those who find it 
an unsatisfactory instrument of government. This inconsistency I 
wish to avoid. 

Skipping now to the second point, aside from the question of in- 
consistency I am opposed in principle to tinkering with the Constitu- 
tion. It should never be amended unless absolutely necessary. It is 
not like an appropriation bill or a revenue act, but it aie emain 
an object of reverence for our citizens, towering above transient con- 
troversial issues 

The third point which is of particular interest to me, because of 
my historical studies, is this provision that is being attacked here is 
one that was adopted unanimously by the Founding Fathers. Ex- 
perience had demonstrated the necessity of Federal power to insure 
compliance by States with treaty provisions. Jefferson, Madison, 
Monroe, and Jay, to name a few statesmen of the period, believed 
that as a matter of law, even under the Articles of Confederation, that 
treaties were binding on individual States. 

The Continental Congress had adopted resolutions on March 21, 
1787. And then I cite in my statement the references to the journals 
of the Continental Congress. So there was a proposal strongly sup- 
ported in the Constitutional Convention to give the Federal Govern- 
ment a general veto on all State laws. 

Jefferson wrote from Paris to Madison that this proposal went too 
far: “It fails in an essential character, that the hole and the patch 
should be commensurate.” So, instead of that, he favored a proposal 
which is what became our present constitutional provision, making 
it a judicial question to contrue the law and the acts of Congress 
together. 

So I fear that those who favor changing this provision are oblivious 
of its venerable pedigree. It was not put into the Constitution by 
accident, but because our Founding Fathers thought it was important. 
And then I refer to the records of the Federal Convention. 

Fourth, I do not see any reason why the United States should not 
have powers to make treaties on any legitimate subject of interna- 
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tional concern, and have the power to enforce them by congressional 
legislation. In other words, I think existing law, including the 
Migratory Bird case, is satisfactory. 

Fifth, if there really were a serious problem there are two simple 
solutions which have been mentioned today. First, Congress, by a 
later act, can repeal any treaty as far as our domestic law is concerned. 
Secondly, a non-self-executing clause can be incorporated. 

Sixth, personally, I think even that is more than is needed. The 
real remedy, of course, is simply the exercise of wisdom and firmness 
on the part of the State Department and the Senate. Other countries 
cannot compel the United States to become a party to a bad treaty 
if we do not want to. 

Seven. This applies to the genocide and human rights treaties also, 
opposition to which I feel is at the root of the present dither about 
treaties. Personally, I think it very questionable whether there is any 
real need for those somewhat visionary pronouncements on abstract 
human right and genocide as part of our law. And, like the story of 
the two snakes, I would be perfectly happy if the proponents of those 
treaties and of the proposal constitutional amendment would consume 
each other and never be heard of further. But I should be sorry if 
those treaties were defeated at the price of an amendment to our Con- 
stitution, in a feature which the Founding Fathers rightly considered 
vital to the welfare of the Nation. 

I have skipped over somewhat hastily my statement and left out 
my citations, but I have here some copies of the statement which I 
would ask to have in the record. 

Senator Dirksen. That, in its entirety, Mr. Dumbauld, will be 
included in the record. 

Mr. Dumpavtp. Thank you, Senator. 

(The statement referred to is as follows :) 


STATEMENT OF EDWARD DUMBAULD, oF UNIONTOWN, PA., IN OpPosITION To S. 1 


My name is Edward Dumbauld. I am a lawyer in private practice at Union- 
town, Fayette County, Pa. I am president of the Fayette County Bar Associa- 
tion and secretary of the American Society of International Law, and formerly 
Special Assistant to the Attorney General of the United States. I am author of 
a book on The Declaration of Independence and What It Means Today as well 
as of a biography of Thomas Jefferson. I mention this to show that no one 
could be more zealous to protect and preserve our Bill of Rights and traditional 
American liberties than I am, and that if I thought the proposed constitutional 
amendment were necessary or valuable for that purpose no one would espouse 
it more warmly than I. My reasons for considering the proposal undesirable are 
as follows: 

1. As one member of the American Bar Association and a lawyer interested 
in bar-association activities, I am alternately amazed, amused, annoyed, and 
alarmed by the amount of support being received by the proposal to change the 
supreme-law-of-the-land clause (art. Vi, par. 2) of the United States Con- 
stitution. I feel that the Constitution is being betrayed in the house of its 
friends. Hitherto a large part of the proceedings of many bar associations has 
been devoted to eulogies of the Constitution and panegyrics praising it. Are 
we now to reverse our beliefs, and proclaim that there are defects in the Consti- 
tution, and join forces with those who find it an unsatisfactory instrument of 
Government? The inconsistency and humiliation of such a course I for one wish 
to avoid. It is not an enviable position for the legal profession, at a time when 
many are seeking to impose special oaths on teachers and others to support the 
Constitution, to find leading figures in the profession attacking the Constitution 
by emphasizing its supposed shortcomings. 

2. Aside from the question of inconsistency, I am opposed in principle to 
tinkering with the Constitution. It should never be amended unless absolutely 
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necessary. We should remember, as Chief Justice John Marshall said, it is a 
Constitution we are dealing with, intended to endure for ages to come. It is 
not something transient and changeable like an appropriation bill or a rey 
enue act. The Constitution should remain an object of reverence for our citi 
zens, towering above partisan strife and untouched by the controversial issues 
that come and go which mark every epoch of our history. The Constitution is 
our fundamental law. It should not be cluttered up with trivialities and ex 
crescences. I think it has been loaded down with too many unnecessary amend 
ments already. We should avoid adding another. 

3. The particular provision of the Constitution which is being attacked is 
one that was adopted unanimously by the Founding Fathers. Experience has 
demonstrated the necessity of federal power to ensure compliance by the States 
with treaty provisions entered into by authority of the United States. Thomas 
Jefferson, James Madison, James Monroe, and John Jay, to name a few leading 
statesmen of the period, believed that as a matter of law, even under the Articles 
of Confederation, before adoption of the Constitution, treaty provisions were 
binding on the individual States. But everyone agreed that an explicit declara 
tion to that effect was necessary and desirable and should be included in the 
Constitution. 

The Continental Congress had on March 21, 1787, adopted resolutions de- 
claring that national treaties “become in virtue of the confederation part of 
the law of the land and are not only independent of the will and power of such 
(State) legislatures but also binding and obligatory on them.” Accordingly the 
Congress called upon the States to repeal, by description rather than by enum- 
eration, any and all State laws which conflicted with national treaty obligations. 
These resolutions, accompanied by the circular letter of April 13, 1787, to the 
States, followed a comprehensive report of October 13, 1786, by John Jay re 
viewing State laws claimed by the British as violations of the Treaty of Peace 
which terminated the Revolution. It was upon such alleged violations, John 
Adams reported in a letter of March 4, 1786, that Great Britain based its re- 
fusal to return the military posts along the Canadian frontier as required by 
the Treaty of Peace. (Journals of the Continental Congress XXXII, pp. 124-125, 
176-184, 781-874.) 

As a result of this embarrassment in the conduct of foreign affairs by reason 
of State legislation, there was strong support in the Constitutional Convention 
of a proposal to give the Federal Government a general negative or veto on 
all State laws. Jefferson wrote from Paris to Madison that this proposal went 
too far: “It fails in an essential character, that the hole and the patch should 
be commensurate” (Charles Warren, the Making of the Constitution (1928), 
pp. 168-169, 318; Brant, James Madison (1948), II, pp. 219, 379, 408; Brinton 
Coxe, An Essay on Judicial Power and Unconstitutional Legislation (1893), 
pp. 274-292; Jefferson to Madison, June 20, 1787, Works of Jefferson (Federal 
edition), V, pp. 284-285). Instead of a general veto power which would enable 
the Federal Government to negative acts of State legislation “in all cases what- 
soever,” as had been proposed in the Constitutional Convention, Jefferson urged 
the adoption of a provision extending the Federal judicial power to cases where 
a treaty or Federal law was controlling. This would be “as effectual a remedy, 
and exactly commensurate with the defect.” So the present provision was 
adopted, making treaties entered into under the authority of the United States 
and laws enacted pursuant to the Constitution “the supreme law of the land,’ 
applicable in the courts. It was this very provision of the Constitution which 
gave rise to judicial review as a method of enforcing these obligations, as Jeffer- 
son had suggested. 

Those who favor abolition of article VI, clause 2, are apparently oblivious of 
its venerable pedigree. It was not placed in the Constitution by accident, but 
by design. Our Founding Fathers thought it was important. (Regarding the 
origin of art. VI, cl. 2, see Farrand, Records of the Federal Convention of 1787 
(1911), I, pp. 21, 162, 245; II, pp. 22, 183, 389, 409, 603). 

It is true, as proponents of the amendment say, that international law does 
not oblige us to incorporate treaty obligations automatically as part of our own 
domestic law. In England the opposite rule prevails. But why at this late date 
should we ape England in the matter? Rather than regarding it as a defect 
in our Constitution, should we not take pride in the fact that the United States 
shows such a high regard for its pledged faith that it gives our international 
promises the force of internal law’? Also, is not judicial review one of our 
cherished institutions? 
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I see no reason why the United States should not have power to make 
eaties on any legitimate subject of international concern, and have the power 
enforce such obligations by congressional legislation. In other words, existing 
iw (including the migratory-bird case, Missouri vy. Holland (252 U. 8. 416)) is 
tisfactory. 

While I may be prone to attach undue importance to historical considerations, 

must confess that personally, with all due deference, in a matter of con- 
stitutional statemanship such as the desirability of the “supreme law of the 
and” clause, I prefer to follow the unanimous view of the Founding Fathers, 
neluding Madison, Monroe, Jefferson, Jay, and Adams (and of Justice Holmes, 

r that matter, author of the migratory-bird decision) rather than my eminent 

temporaries who support this proposed amendment. 

5. But if there really were a serious problem in connection with treaties, a 

uple solution is at hand, without amending the Constitution. In fact there 

two such simple solutions. (1) If Congress does not like a treaty, it can 
pass a subsequent act of Congress which will supersede the earlier treaty, so far 
is its effect in domestic law is concerned. (2) If desired, a ‘“nonself executing” 
lause could be included in every treaty. Edgar Turlington has pointed out the 
ssibilities of this technique. The State Department and Senate, if necessary, 
ould make it a standing rule not to approve any treaty without such a clause. 

You understand I am not recommending use of these two remedies. I am 
nerely saying that if there were a need for doing anything at all those simple 
remedies would be preferable to that of a proposed amendment changing an 

portant part of our Constitution. 

6. Personally, I think that even such a rule would be more than is needed. 
The real remedy, of course, is simply the exercise of wisdom and firmness on the 
part of the State Department and Senate in dealing with individual treaties on 
heir merits. Other countries cannot compel the United States to become a 

ty to a bad treaty if we don’t want to. 

7. What has just been said in paragraph 6 applies especially to the genocide 
and human-rights treaties, opposition to which, I feel, is at the root of the present 
lither about treaties. As someone wittily wrote in the American Bar Associa- 
tion Journal, some people are worried because if the United States can make a 

eaty with Canada which will empower Congress to prohibit shooting migratory 
hirds, we might also make a treaty with Liberia under which Congress might 
prohibit shooting or otherwise lynching migratory laborers in certain parts of 
the country. 

Personally, I think it very questionable whether there is any real need for those 
omewhat visionary and vague pronouncements on abstract human rights and 
genocide as part of the law of the land in this country. If our statesmen do not 
consider those treaties desirable, we do not have to adopt them as part of our 
aw. No foreign nation can compel us to if we don’t want to. 

Of course, as was said in the New Yorker magazine, it is hard to get men in 
public life to vote against a proposal condemning sin, even if there is no real need 
for the measure proposed. This is especially true when it is being pushed by 
the technique which the Bible reports as successfully used by the widow against 
he unjust judge. I should not be unhappy if the proponents of those treaties and 
of the proposed constitutional amendment succeeded, like the two snakes in the 
story, in destroying and consuming each other so that nothing further would 
ever after be heard of either propsal. But I should be sorry to see those two 
treaties defeated at the price of an amendment to our Constitution in a feature 
which the Founding Fathers rightly considered vital to the welfare of the Nation. 


Senator Dirksen. I feel quite humble in the presence of one who 
is such an authority on the constitutional history and the life of 
Thomas Jefferson, but I thought as an addenda to your excellent paper 
I should include what Jefferson said in the Manual of Parliamentary 
Practice: 

By the general power to make treaties, the Constitution must have intended 


to comprehend. only those objects which are usually regulated by treaties and 
cannot be otherwise regulated. 


And also: 


Tt must have meant to except out all those rights reserved to the States; for 
surely the President and the Senate cannot do by treaty what the whole Gov- 
ernment is interdicted from doing in any way. 
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Mr. Dumpautp. I think that is sound doctrine. He was opposed 
to a large diplomatic establishment too. 

Senator Dirxsen. So I understand. 

Mr. Smirney. Before you go, in order to make perfectly clear for 
whom you are appearing, are you appearing on your own behalf or 
on behalf of the Fayette County Bar Association ? 

Mr. Dumsautp. Well, I would not wish to attribute all that I 
have said here officially to anybody. Just consider it as said on my 
own authority, for whatever it may be worth. 

Senator Dirksen. Extend my good wishes to the Uniontown bar. 

Mr. Hotman. Your bar has not by resolution acted on this, as I 
understand it. 

Mr. Dumpautp. No, sir. We are one of the pleasant bars where 
we avoid controversial topics and have fellowship and feeds every 
year. 

Thank you, Mr. Chairman. 

Senator Dirksen. Thank you, Mr. Dumbauld. 

Mr. Mitchell ? 


STATEMENT OF JAMES G. MITCHELL, WASHINGTON, D. C., MEMBER 
OF THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


Senator Dmxsren. Mr. Mitchell, will you please state your name 
and identify yourself for the record. 

Mr. Mircnett. My name is about all the identity I have, Mr. Chair- 
man, James G. Mitchel. I do not represent anybody but myself, and 
I want to make that clear because much of what I would like to pre- 
sent is addressed somewhat to the statement that was made by the 
two chairmen of the committees of the Association of the Bar. 

Senator Dirksen. You are a member of the bar ? 

Mr. Mrrcnewi. I am a member of the Association of the Bar, and 
I was its chairman of one of its committees, the foreign-law 
committee. 

Senator Dirksen. You mean here in the District of Columbia? 

Mr. Mrrene.y, No; in New York. 

Senator Dirksen. But you reside here presently ? 

Mr. Mircue.tn. Temporarily. Iam a resident here at 1739 N Street 
NW. 

Senator Dirksen. You may proceed. 

Mr. Mrrcneti. Senator Dirksen has already referred to a state- 
ment of Thomas Jefferson. While I have embodied it here in my 
statement incidentally, I shall not read it. 

The CHarrmMan. I am sorry, there is a quorum call. I think we 
will have to recess until 2 o’clock. Will that be convenient for you? 

Mr. Mircue... That will be quite convenient. 

The CHamman. Very well. The committee is in recess until 
2 o’clock. 

(Whereupon, at 12:25 p. m., the subcommittee was recessed, to be 
reconvened at 2 p. m., this same date.) 


AFTERNOON SESSION 


The hearing reconvened at 2 p. m., upon the expiration of the recess. 
The Cuamman. The committee will come to order. 
Mr. Mitchell, will you continue? 
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STATEMENT OF JAMES G. MITCHELL, WASHINGTON, D. C., MEMBER 
OF THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK— 
Resumed 


Mr. Mrrcnety. Thank you, Mr. Chairman. My paper here is 
rather addressed as a reply to positions that have been taken by those 
who have opposed the resolution and particularly the chairmen of 
the committees on Federal legislation and international law of the 
Association of the Bar of the City of New York, and those views 
ipparently are entertained by a number of other witnesses who op- 
posed these amendments. 

The privilege of appearance to submit certain views in support 
of proposed amendments to the Constitution of the United States 
oncerning treaties and other international engagements is one that 
[ welcome with diflidence, and an overwhelming sense of their 
complexity. 

And it is necessary that I at once disclaim representation of any 
organization, group, or individual, other than myself. Though mem- 
ber of long standing of the Association of the Bar of the City of New 

York; former member of an important committee, and its chairman 
for four consecutive years, in no sense do I profess to speak on the 
association’s behalf, or of any of its constitutents, individual or 
collective. 

As I shall have occasion to suggest exc oes to the Statement in 
Opposition to Senate Joint Resolution 1, 83d Congress, presented by 
the chairmen, respectively, of the assoc iation’s committees on Federal 
legislation and international law, I tender this apology for its 
mention. 


TREATIES THE SUPREME LAW OF THE LAND 


Embodiment of solemn international undertakings in the supreme 
law of the land, at the beginning of our Republic's history, was a 
nobly honorable gesture. It has had little, if any, emulation. It was 
doubtless desirable in the then prevailing climate, which, happily, no 
longer exists. But that its authors could have foreseen its transmuta 
tion into an instrument of political revolution is inconceivable, and 
your attention has probably already been invited to Thomas Jeffer- 
son’s apprehension’ that the— 

“General power to make treaties” * * * must have meant to except out all those 
rights reserved to the States, for surely the President and the Senate cannot 
do by treaty what the whole Government is interdicted from doing in any way. 

Mr. Justice Holmes has reached a contrary conclusion,’ but this by 
no means invalidates contemporary opinion. 

Judicial values indeed derive from their illumination of shackles 
by which already we are enchained ; the eventual bondage, with which 
we are threatened, and the paramount imperative of preventive con- 
stitutional measures. 


STATEMENT IN OPPOSITION——-METHOD OF DISCUSSION 


Affirmative discussion and recommendation preliminary to the criti- 
cism I shall hereinafter venture would have been more in keeping with 


1 Manual of Parliamentary Practice, ss Jefferson. 
2 Missouri v. Holland ((1920) 252 U. S. 
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my own inclination. However, upon reflection, and having in mind 
time and other limitations, immediate examination of the Statement 
in Opposition appears more profitable, and my own affirmations may 
appropriately be made in its course. I therefore respectfully submit 
the ensuing observations. 


EXCEPTIONS——-GENERAL 


My first exception is that the statement’s tenor is authoritarian. It 
demands nothing less than the sacrifice of liberty upon the altar of 
expedition. It assumes conclusively that, if action by means of 
treaty or executive agreement is precluded, it cannot be taken at all. 
Historical and hypothetical situations are envisaged, and it is argued, 
in effect, that only through treaties and executive agreements can 
their difficulties be resolved. 

No inquiry or mention is made concerning the availability of tradi- 
tional legislative processes. Inferiority of the legislative branch is 
implicit im the arguments, and the Congress, representative as it is of 
all the people, is to be banished from the community of foreign policy 
and interest. These are the age-old assumptions of tyranny. 


HISTORICAL ANALOGY 


We have witnessed during recent years two historically recurring 
phenomena: executive exaltation and legislative disparagement. The 
purpose is mutual. 

Resolution to destroy inheres in the determination to discredit. 
For its enemies recognize that, once the legislative element is neutral- 
ized, the representative system will disintegrate. The judicial arm 

will be impotent before the resulting despotism. 

Those who would impair and deprive the Congress may well heed 
Eliot’s solemn warning: 

None have gone about to break parliaments, but in the end parliaments have 
broken them 

Charles Stuart believed he could defy the admonition, and did. 
Eliot died in the Tower; Charles on the block. His successors pur- 
sued his policies, and ended the dynasty. Liberty once more grappled 
with Tyranny and triumphed. 


EXCEPTIONS—-PARTICULAR 


The statement contains the following observation : 

It is a tribute to the good sense of our successive Presidents and Senators that 
to this day no case has arisen calling for a decision that a treaty was contrary 
to the Constitution. We are indeed fortunate that our fundamental law has 
worked out so well. 

It may well be that no decision declaring a treaty contrary to the 
Constitution has been invited, but the generous ascription which antic- 
ipates the authors’ assertion is non sequitur. The reason inheres in 
the judicial attitude. This was early declared, and there has been 
no material deviation. Mr. Justice Chase, in the Ware case,’ expressed 
his doubt and determination in the following language: 


* Ware v. Hylton ((1796) 3. Dall, 193, 237). 
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If the Court possess a power to declare treaties void, I shall never exercise 
t but in a very clear case indeed. One further remark will show how circumspect 
the Court ought to be before they would decide against the right of Congress to 
iake the stipulation objected to. If Congress has no power (under the Con- 
federation) to make the fourth article of the treaty, and for want of power, 
hat article is void, would it not be in the power of the Crown of Great Britain 
) say whether the other articles in the same treaty shall be obligatory on the 
British nation. 
Mr. Chief Justice Marshall later uttered similar sentiments: * 
(306) The judiciary is not that department of the Government to which the 
assertion of its interests against foreign powers is confided, and the duty com- 
only is, to decide upon individual rights, according to those principles which the 
olitical departments of the Nation have established. If the course of the Nation 
has been a plain one, its courts would hesitate to pronounce it erroneous. We 
ink, then, however individual judges might construe the Treaty of St. Ildefonso, 
t is the province of the court to conform its decisions to the will of the Legis 
ture, if that will has been clearly expressed. 
: And later in the same opinion: 

(308-9) If it be said that this statement does not present the question 

fairly, because a plaintiff admits the authority of the court, let the parties be 
changed. If the Spanish grantee has obtained possession, so as to be the de 
fendant, would a court of the United States maintain his title under a Spanish 
grant, made subsequent to the acquisition of Louisiana, singly on the principle 
hat the Spanish construction of the Treaty of St. Iidefonso was right and the 
American construction wrong? Such a decision would, we think, have subverted 
hose principles which govern the relations between the legislative and judicial 
departments, and mark the limits of each. 

The statement cites authorities® which lend no support to its 
inference: that of Ware rejects it. 

Emphasis upon the assertion in Geofroy v. Riggs that— 

It would not be contended that it [treaty power] extends so far as to authorize 
what the Constitution forbids— 
merely records its authors’ oversight. The point is not what the Con- 
stitution does or does not forbid; for, the treaty having been con- 
summated, the bounds are irrevocably set upon the judicial preroga- 
tive. The courts must apply its provisions as litigants appear before 
them ; they cannot invoke constitutional inhibitions as a shield against 
their impact. 

Mr. Justice Holmes’ utterance in Missouri : against Holland, that, for 
treatymaking purposes, the “authority of the United States” is an 
equivalence with the President and two-thirds of the Senate present 
and voting, is at once agreeable with the sentiments of Justices Chase 
and Marshall, and an ominous warning. 

If his assumption is sound, the “authority” as thus understood, is 
exclusive. Sovereignty has functioned through the media of its own 
uncontrollable choice. Courts derive their authority to review acts 
of Congress, and adjudicate their consistency, from an express limi- 
tation in article VI of the Constitution. No such restriction, even by 
implication, is imposed, in respect of treaties. 

2. Comparative examination of the statement’s objection to section 
1 of the resolution requires reproduction followed by text of the 
objection : 

Objection : Section 1 is not only unnecessary, but also it introduces an ambigu- 
ity within itself. Is it intended here to reach out and prohibit treaties in situa- 





* Foster v. Neilson ((1829) 2 Peters 253. 306, 308-309). 
5 Geofroy v. Riggs ((1890) 133 U. S. 258) ; Missouri v. Holland (supra); Ware vy. Hylton 
(supra). 
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tions where the Constitution is not effective, a treaty of friendship, for example, 
dealing with the rights of an American in a foreign state? Is the usual provision 
that he shall have access to the foreign courts to be nullified because the courts 
do not have jury trials? While such an intention seems, at first, unlikely, read- 
ing the broad sweep of section 1 against the qualified wording on rights in section 
2 might have this result. 

Such apprehensions as these can originate only in fundamental mis- 
conception of the prerogatives and relations of sovereign powers, and 
misunderstanding of te ‘rminology. The Constitution does not vest, 
nor can it vest, any rights in American citizens within an alien sov- 
ereignty, whether they be the privileges of its courts, ownership of 
property, or anything else. The grant is always by grace of the sov- 
ereignty concerned. There can be no denial or abridgment, where the 
sovereign has no power in any event to assure. 

Government may obtain for its citizens, usually by reciprocal en- 
gagements, privileges, which otherwise they cannot demand. The 

“intention” which the authors deem “unlikely” is impossible, 

3. Section 2 occasions further alarm, and the authors once more con- 
jure their own specters. It reads: 

No treaty shall authorize or permit any foreign power or any international 
organization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States enumerated in this Constitution or any other 
matter essentially within the domestic jurisdiction of the United States. 
The statement objects: 


The section would prohibit the United States from making any agreement with 
one or more other nations under which any nation, or any international body 
thereby jointly created, could “supervise, control, or adjudicate” any of the pro- 
hibited subject matters. The limitation would run against action thus taken for 
the prosecution of wars, the prevention of wars and the promotion of commercial 
and other peacetime objectives of joint concern. The subjects prohibited go 
beyond personal rights, as they would presumably include property rights (e. g., 
under the due-process clause). The domestic jurisdiction prohibition could 
exclude from such agreements for joint action a number of the functions which 
our Government in the past has found it advantageous to handle by joint action. 

These nine do not have all the characteristics of crystal; and 
the rather bewildering allusion to the due-process clause would seem 
to be an implicit recognition that destructive potential inhere in 
conventions currently advocated; and reveals the authors’ apprehen- 
sions that the passage of the constitutional amendments will frustrate 
covert designs. If so, the authors pay a tribute, which I venture 
warmly to endorse. 

The unqualified assertions in the first and last sentences must, how- 
ever, be rejected, though an added proviso: “by means of tres aties or 
executive agreements,” might have afforded slight justification. Vio- 
lent action, as against the orderly and deliberative legislative process, 
is the demand. 

Summarized recital of inhibitions the statement envisages will 
disclose that, with hardly an exception, they will vanish before joint 
action by the Congress and Executive, in the traditional manner. 

Following are actions, which, in the authors’ views, will be rendered 
impossible : 


I, GENERALLY 


Action taken for the prosecution and prevention of wars; promotion 
of commercial and other peacetime objectives of joint concern. 
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Il, SUPPORTING ILLUSTRATIONS 








A. Supervision by international body of plants and production of 
tom bombs, submarine, or bacteriological weapons, in consideration 
of reciprocal concessions by Russia; 

B. Permission for large Allied milits ary installations on our soil, 
ind furnishing of bases ‘and related authority to foreign powers or 

0 x ATO, and permitting administration ; 

Acceptance of rights to supervise and control bases, areas main- 
tala on foreign soil, and other privileges and exemptions, such as 
ire enjoyed in Newfoundland, Bahamas, Philippines, Saudi Arabia, 
Iceland, and Greenland ; 

D. Trial of our own soldiers for criminal offenses, as in England, 
China, India, and France; 

E. Permission to foreign power to supervise and control military 
cemeteries, within the United States, free from local burial regula- 
tions 5 

Would impair power to make agreements to deal with aggres- 
sors 5 

G. Adherence to existing agreements for enforcement measures, 
against ac ts of ager ession suc *h as ec onomic sanc tions; 

H. Partie ipation in the International Monetary Fund Agreement; 

Protection of salmon; 

J. Allocation of radio frequencies through the International Tele- 
communications Union; 

K. Quarantine against spread of disease pursuant to World Health 
Organization regulations. 

If serious expectations are still entertained concerning the first. of 
these illustrations, they are attributable to incurable optimism. The 
protection of salmon may fall within the field of constitutional princi- 
ple applicable to migratory birds; but, with that possible exception, 
the burden rests upon those who allege that the preventive and re- 
medial measures they contemplate cannot be encompassed within the 
legislative area. And that is where we find the International Mone- 
tary Fund Agreement.® 

Concern expressed for the effects upon this agreement reflects the 
authors’ further misapprehensions. They say: 

Under section 2, the United States could not take part in the International 
Monetary Fund Agreement. Provisions such as the article barring a change in 
the par values of the respective currencies of fund members except under speci- 
fied circumstances, submit domestic matters to international control, The Presi- 
dent was explicitly authorized by the Congress to accept these articles of agree 
ment on behalf of the United States. By joining the fund, the United States thus 
agreed not to exercise one of its powers without the concurrence, under certain 
circumstances, of an international organization. While the Congress retains its 
constitutional power “to coin money [and to] regulate the value thereof,” the 
good faith of the United States is pledged internationally to a measure of 
forbearance in the exercise of this power. 

The language descriptive of the power of the Congress in respect of 
the monetary system is taken from article I, section 8, clause 5 of the 
Constitution; and it is believed that this power is nondelegable. 

The enabling act does not seem to fortify the authors’ position. 
Article IV, section 1, of the agreement sets gold and the United States 
dollar as the standard by which other currencies shall be measured. 


* Bretton Woods Agreement Act (Statutes at Large, ch. 339, Public Law 171). 
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Article IV, section 5, contains various provisions for pro osals of 
currency changes in cases of “fundamental disequilibrium,” as does 
section 7 of the same article. 

The Congress took cognizance of all these provisions, and its own 
responsibiliti ies, and expressed it in section 5 of the enabling act 
(supra). This reads, in part: 

Sec. 5. Unless Congress by law authorized such action, neither the President 
nor any person or agency shall on behalf of the United States * * 

(b) propose or agree to any change in the par value of the United States dollar 
under article IV, section 5 or article XX, section 4, of the Articles of Agreement 
of the Fund, or approve any general change in par values under article LV, 
section 7. 

The writers of that ob jec tion do not seem to have studied the statute 
very carefully and the point that I would here make is that what they 
are objecting to or declaring impossible was accomplished through the 
orderly process of legislation. 

Sections 3 and 4 of the resolution represent imperative constitu- 
tional needs. They are too multifarious for enumeration, and 
broad and complex in their implications as to defy appraisal. 

It is perhaps little wonder that, in their defensive efforts, the 
authors of the statement have been misled into grievous error. Con- 
cerning an historic agreement through which the transfer of 50 
destroyers and other war materiel to a nation at war was effected, they 
assert that: 

Wendell Willkie, Republican candidate for President at the time, supported 
the agreement when announced. 

This hardly comports with the record. Immediately following the 
announcement, Mr. Willkie said: 

The country will undoubtedly approve of the program to add to our naval 
and air bases and assistance given to Great Britain. It is regrettable, however, 
that the President did not deem it necessary in connection with this proposal to 
secure the approval of Congress or permit public discussion prior to adoption. 

The people have a right to know of such important commitments prior to 
and not after being made. We must be extremely careful in these times when 
the struggle in the world is between democracy and totalitarianism not to 
eliminate or destroy the democratic processes while seeking to preserve 
democracy. 


It is the contention of the totalitarian rulers that democracy is not 
effective. We must prove that it is effective by making full use of its 
processes. Congress has constitutional functions as important. and 
sacred as those of the Chief Executive.’ 

Two days later, he said: 


In discussing President Roosevelt’s transaction with the British Government, 
Mr. Willkie said it was an arbitrary use of power, contrary to the spirit of 
American laws and institutions, adding that he favored all possible aid to the 
British short of war. 

“The trouble is that it establishes a dangerous precedent,” he said. “We 
don’t know what the President may trade away next without the consent of 
Congress. If he is reelected he may trade away the Philippines without con- 
sulting Congress. It is a hazardous proceeding.” ® 


And on the following day: 


“Within the last few days the United States has transferred 50 destroyers 
to Great Britain in return for air and naval bases,” said the Presidential 
nominee. 


7 New York Times, Sept. 4, 1940, p. 1, col. 3. 
* Op. cit., Sept. 6, 1940, p. 16, col. 3. 














TREATIES AND EXECUTIVE AGREEMENTS 375 


“Now leaving out of account the advantages or disadvantages of the trade, the 
method by which that trade was effected was the most arbitrary and dictatorial 
action ever taken by any President in this history of the United States. It has 
been compared to the Louisiana Purchase. In the Louisiana Purchase, Thomas 
Jefferson considered the matter of a constitutional amendment. He finally de- 
cided it was not necessary and secured the approval of Congress. 

‘This trade is the most dictatorial action ever taken by any President. It 
does us no good to solve the problems of democracy if we solve them with the 
methods of dictators or wave aside the processes of democracy. 

“If I am elected President of the United States I will lean over backward to 
bring about restoration of democratic processes.” ” 

I have quoted Mr. Willkie at length, not alone to disabuse the 
minds of the authors of the statement, but rather to set forth a 
declaration of principles, that cannot be improved, that should guide 
our national and international relations, if liberty is to be maintained, 
A lifetime of study and observation has ever deepened the conviction 
that. men have devised no political system, that, in its assurance of 
natural rights, transcends, or equals the representative. Its erosion 
must. be resisted. 

No one can be more conscious of the magnitude of the problems 
here under discussion, and the inadequacy of his own effort, than 
this writer. That treaties and other international engagements can 
be more safely and effectively consummated and administered through 
the cooperation of the executive and legislative branches of the Gov- 
ernment, I have sought to make its underlying theme. We then have 
the balance of efficiency with deliberation; neither must be sacrificed 
to the other. Executive usurpation of these prerogatives will spell 
eventual disaster. 

All of which is respectfully submitted. 

The Cuarrman. Thank you very much indeed. 

Are there any other witnesses to testify ? 

Mr. Smirney. Mr. Gunther who asked to be heard today has sub- 
mitted a telegram requesting permission to file a written statement. 

The CuarrmMan. We will notify him to get his brief filed not later 
than March 4. 

Mr. Smirney. This is a telegram from former Dean Manion of 
Notre Dame. 

The Cuarrman. Send him a warm telegram thanking him and have 
this filed with the proper heading. 

(The telegram referred to is as follows :) 


Los ANGELES, CALIF., February 24, 1958. 


Senator WILLIAM LANGER, 
Chairman Judiciary Committee, 
United States Senate, Washington, D. C.: 

Regret that speaking engagements here will prevent my presence in Wash- 
ington to testify before your distinguished committee in its hearings on Sen- 
ate Joint Resolution No. 1. In lieu of my oral testimony will you please in- 
clude in the official record the following statement from me: 

“IT am convinced that a constitutional amendment is necessary to protect 
personal rights, States rights, and the independence of the United States from 
the threatened supremacy of treaty law. 

“In my judgment the most concise and appropriate language for such an 
amendment is that proposed to the Senate Judiciary Committee by the Peace 
and Law Committee of the American Bar Association. To meet its objective 
the amendment should provide that any provision of any treaty or executive 
agreement which conflicts with the Constitution of the United States shall 
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be void and of no effect. It should further provide that no treaty or executive 
agreement shall become effective as internal law of the United States until 
implemented by legislation which would be valid in the absence of a treaty or 
treaties. 

“Such language would protect the constitutionally established jurisdiction of 
both the States and the Federal Government without impairing the foreign rela- 
tions of the United States. 

“In the last 2 years I have spoken on this subject in practically every State 
in the Union. I know first hand that the rank and file of our citizens are serious- 
ly shocked to learn that a treaty may change or supersede the Constitution of 
the United States. Their reaction is invariably to demand that this dangerous 
siuation be corrected by appropriate constitutional amendment. I am deeply 
obliged to your honorable committee for its permission to include this statement 
in its record.” 

CLARENCE MANION. 

The CHatrMan. I want the record to show that there is going to be 
no delay in this matter, Mr. Smithey. You notify everybody who 
wants to testify that we are going to finish taking testimony on 
March 4. 

If Secretary Dulles, Attorney General Brownell, and Secretary of 
Defense Wilson cannot testify before that time, they will have to file 
their statements because that is the day we stop. 

Will you see that every member of this committee gets a copy of all 
this testimony. 

We will set March 11 at 10 o’clock in the morning, which will give 
them nearly a week to read the record, as the time for the calling of a 
meeting of the subcommittee for what I hope to be final action on 
this matter. 

Members of the Bar Association Committee will take notice. In 
other words, we are not going to fool around with this thing at all. 
We are going to get rid of it. 

You will find down here that one of the worst things that can hap- 
pen in the Congress is this matter of delay and dilatoriness. We 
want to get this thing cleaned up because we have other amendments 
of the Constitution to take up. 

What about this lady who was to testify tomorrow morning? 

Mr. Smirney. That is Mrs. Alfred Mudge, of the YWCA. 

The Cuarrman. Did she previously announce she wanted to testify ? 

Mr. Smrruey. We notified her that she could be heard today. 

The Cuairman. Tell her to be here on the 4th day of March if she 
cares to be heard. 

Mr. Smiruey. All right, Senator. 

The CHarrMan. That will be the last day she will have. If she 
is not here then she will be barred, and that is true of anybody else. 

The meeting is adjourned. 

(Thereupon, at 2:15 p. m., the hearing was recessed, to reconvene 
at 10 a.m., W ednesday, March 4, 1953). 
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WEDNESDAY, MARCH 4, 1953 


Unirep Srares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, Hon. William Langer, chairman of the com- 
mittee, presiding. 

Present: Senators Langer, Dirksen, Butler, and Kefauver. 

Present also: Senators Watkins and McCarran; Wayne H. Smithey, 
subcommittee counsel. 

The CHarrmMan. The committee will come to order. 

Mr. Smiruey. Senator, before we proceed with the list of witnesses 
this morning, we have received a statement of the national board of 
the Young Women’s Christian Association for inclusion in the record. 
May that be received, sir? 

The CHarrMan. Yes, file it. 

(The material referred to follows :) 


STATEMENT OF THE NATIONAL BOARD OF THE YOUNG WOMEN’S CHRISTIAN ASSOCIA- 
TION ON SENATE JOINT RESOLUTION 1 


The national board of the Young Women’s Christian Association is opposed to 
adoption of Senate Joint Resolution 1 for the following reasons : 

We believe that the constitutional amendment proposed by this resolution is 
not necessary to safeguard the constitution of the United States and the conduct 
of foreign relations. We believe that existing safeguards such as the following 
are adequate: (a) the Senate may accept or reject any treaty, it may remove 
unwise articles in a treaty, it may attach reservations or understandings to a 
treaty; (b) the Supreme Court may declare a treaty unconstitutional; (c) any 
treaty may require legislation to make it effective as internal law in the United 
States or the Senate may add such a requirement when it give its approval; (d) 
legislation by the Congress is often necessary to make executive agreements 
effective (for example, appropriation of funds) and in any event a subsequent 
act of Congress may override such agreements. 

We believe that the proposed constitutional amendment is unwise, even danger- 
ous, in that it would tie the hands of our Government in carrying out its foreign 
policy and in promoting international cooperation. This is an unthinkable risk 
in such crucial times as these. 

We believe that this amendment in undesirable in that it would place limits 
on the power of the United States to accept certain commitments which are to 
our own advantage—for example, use of international courts for peaceful settle- 
ment of disputes, protection of American citizens in cases before the International 
Court of Justice, regulation of international air traffic, negotiation of reciprocal- 
trade agreements. 

lt is the earnest hope of the national board of the Young Women’s Christian 
Association that this resolution will be rejected by your committee. 


The Carman. I call attention to the representatives of the Ameri- 
can Bar Association and to anyone else that is here in this room and 
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interested in this matter that we are going to dispose of this month. 

1 have been getting letters from various agencies suddenly wanting 
to be heard. This matter was up at the last session of Congress and 
testimony was taken, one delay after another, with the result that we 
adjourned without taking any action at all. I want the record to 
show I want the staff to notify any bar association or any individuals 
or any agency or any member of the Cabinet to have any statement 
that they want to file or any testimony they want to give in by the 
17th day of March. Anybody who wants to be heard before that 
time, Mr. Smithey, we will hear him any day of the week except 
Sunday, at 10 o’clock in the morning. If some of the agencies cannot 
come in at any other time, they can come in Saturday. I want you 
to set this before the subcommittee for the 24th of March for action 
by the subcommittee. 

“In the meantime from the 17th on, give each member of the sub- 
committee a copy of all the testimony and place it upon the agenda 
for final action for the meeting of the 30th day of March. Of course, 
that is subject to whether the full committee will act, as Senator 
Butler here knows, but I rather think this full committee will want 
to dispose of it. Is that not your idea? 

Senator Buruer. Yes. 

The Cuamman. In other words, I want to make it plain we are 
not going to have any delay if we can help it. Have I made myself 
clear on this? 

Mr. Smiraey. You certainly have, sir. 

The Cuarrman. Call the first witness. 

Mr. Smirney. Rev. Charles F. Boss, Jr., of the Board of World 
Peace of the Methodist Church. 


STATEMENT OF CHARLES F. BOSS, JR., EXECUTIVE SECRETARY OF 
THE BOARD OF WORLD PEACE OF THE METHODIST CHURCH 


Reverend Boss. My name is Rev. Charles F. Boss, Jr., executive 
secretary of the Board of World Peace of the Methodist Church. 

Mr. Chairman and members of the committee, I wish to express 
my thanks to the committee for the opportunity of appearing as a 
witness. ‘The democratic process and freedoms arising from our Dec- 
laration of Independence, the Constitution, the Bill of Rights and 
our common law, are values which we greatly cherish. Despite wide- 
spread repressions placed upon the freedoms in various parts of the 
world, we should be grateful and thankful to God and to our fore- 
fathers that the process permits its citizens and their organizations 
to appear before the committees of the Congress for the purpose of 
expressing their views during the process of the formulation of our 
laws. 

I have just come from the Washington conference, composed of 
representatives of some 125 different organizations called together 
under the auspices of the American Association for the United Na- 
tions. I would like to say that there was a very high degree of 
unanimity in the policies and actions adopted by this conference. 
The conference adopted a strong statement on the Bricker resolution— 
I should say in opposition to it. I shall not present this, since a 
delegation from the American Association for the United Nations is 
requesting a hearing for this purpose. 








th. 
ing 
nd 


we 

to 
als 
ent 
the 
rat 
spt 
101 
‘Ou 
ion 


ib- 


da 


tor 
unt 


ire 


elf 


OF 


ve 


SS 
C= 
nd 
le 
he 


ns 
of 


ur 


TREATIES AND EXECUTIVE AGREEMENTS 379 


| should like to interpolate here and say that the three major 
branches of the churches were well re presented, the Roman Catholic, 
the Jewish, and Protestant; that the CIO had its delegate represen- 
tative there, the American Federation of Labor had, and a very large 
number of other organizations, citizens organizations of various types, 
ind the well-known organizations of the country. They came from 
ill the States. For that reason I shall be glad to give this little report 
and hope that their delegation will be hear d. 

What leads me to testify is my belief that the proposed amendment, 
Senate Joint Resolution 1, is unnecessary, adds little or nothing by 
way of protection to the United States while, on the other hand, it 
would seriously hamper the tres aty-making process now provided for 
by our Constitution. This process for 164: years—in peacetime and in 
wartime—has proved its worth, demonstrated its flexibility, and as- 
sured the Nation of its value in protecting domestic security. 

The proposed amendment, I believe, is unnecessary. Under the 
present constitutional procedure no treaty can become the law of the 
United States unless it has been ratified by a two-thirds vote of the 
Senate. Furthermore, the Senate cannot only reject any treaty sub- 
mitted to it, but it can attach to any such proposed treaty reservations 
which the Senate may deem to be in the interests of the Nation. 

Senator McCarran. Does that statement you have just made ap- 
ply to executive agreements ? 

Reverend Boss. Yes, sir. 

Senator McCarran. You know better than that. You know it does 
not apply to executive agreements because the Senate does not have 
anything to do with executive agreements. What is the use of trying 
to tell this committee that ? 

Reverend Boss. Treaties that are made when they become treaties 
of the United States—— 

Senator McCarran. I am talking about executive agreements. 

Reverend Boss. Well, if you use the words “executive agreements” 
outside of the terms of the treaty that I have used here, then you have 
a different category. 

Senator McCarran. Certainly, that is when the Bricker amendment 
comes into existence. 

Reverend Boss. Well, I shall proceed, because I still do not believe 
that the history of our treatymaking and agreements reveals that a 
constitutional amendment would necessarily improve the situation. 

Are these safeguards adequate? I think the answer is to be found 
in the history of our treatymaking. I understand that there has been 
only one instance in our histor Vv when a treaty negotiated by the United 
States (i. e., with Canada) has placed limitations upon the right of a 
State; this, in the case of the State of Missouri against an individual 
named Holland. 

Our present constitutional law provides the necessary flexibility, 
and the timing facility required by the Chief Executive, the Secretary 
of State, and the Ambassadors in the making of treaties, while it pro- 
vides the essential checks upon such treaties by its requirement for 

ratification of a two-thirds vote of the Senate before such treaties can 
become the law of the land. An outstanding illustration of the Sen- 
ate’s power in treatymaking may be cited in the failure of the United 
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States Senate to ratify the covenant of the League of Nations, al- 
though the covenant had been negotiated by the Chief Executive. 

A more enlightened Senate in 1945 ratified the United Nations 
Charter, with only two dissenting votes. 

Since the Senate of the United States does have the power of ratifi- 
cation, the power to enact reservations or to reject treaties, it is difficult 
to see how any gain would result from the proposed amendment were 
it adopted ; on the other hand, there would be, we believe, losses in the 
limitations which the proposed amendment would place upon the 
Chief Executive and the executive branch of our Government in pro- 
tecting the interests of the United States. It would destroy timeliness, 
flexibility of action, and opportunity for swift action when these are 
needed in the interest of the Nation. 

Senator Butter. Has England and the other leading powers of 
the world suffered from that same complaint? 

Reverend Boss. The governments of other nations are not consti- 
tuted as we are. 

Senator Burier. That is no answer to the question. Do you not 
know that the United States is possibly the only nation in the world 
where treaties become the law of the land without any implementation 
at all by Congress in most cases and the Parliament in England and 
other countries must enact laws to carry out treaties and implement 
them, resulting in the delays you are complaining of ? 

Reverend Boss. True, but you also have in the British Government 
the opportunity to change the government in the way the United States 
does not. We have a quadrennium. 

Senator Burter. We have precisely that same opportunity. It has 
been exercised on many occasions. We change our House every other 
year, if we want to. We check our President by that. They check 
theirs by the fall of the Cabinet. We check ours by the fall of the 
House. I see no great difference there. 

Reverend Boss. You are speaking of something that may happen in 
a very short time. No government can be challenged on a moment in 
the United States. You do have to wait 2 years for a change; in the 
Senate even longer, or 4 years for the President. I am pointing out 
there are a number of differences between our Government and the 
Government of England. 

Senator Butter. There are a number of differences, but they are not 
substantial in the respect in which we are treating them. 

Reverend Boss. Do you feel in the course of our history we have 
suffered more by the process of treatymaking and agreement that we 
have than Great Britain has? 

Senator Burier. I think in the last 10 years we have. 

Senator McCarran. In the last 10 years the Congress has suffered 
because of Executive agreements on which the Congress of the United 
States was never called in. 

Reverend Boss. I think it has been possible for an Executive at times 
to overreach his responsibility. On the other hand, I believe our bat- 
ting average will stand high among the nations with the form of gov- 
ernment we have and the processes we are using. There are certainly 
times, I am sure you will admit there are times, when quick action has 
been possible by Executives in matters of security, which perhaps 
would have been slowed down by a constitutional amendment which 
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would need to bring back a Congress if it is not meeting, and I cannot 
see that the Chief Executive would have the flexibility which seems 
to me to be necessary in his office. 

Senator Butter. Have you given thought to this phase of the situ- 
ition, this phase that these agreements would be international obliga- 
tions just as binding as any other national obligation but it would not 
be binding entirely; it will bind externally, not internally, until ap- 
proved by two-thirds of the Senate? What is wrong with this 
amendment to protect the people of the United States! 

Reverend Boss. It can be done by the close operations which I think 
the Executives carry on between the Committee on Foreign Affairs of 
the House and the Committee on Foreign Relations of the Senate. I 
myself at one period along in the war came and met with a whole 
croup of Senators representing three different parties with the view 
to relaying and presenting, and we did so in a meeting of 314 hours, 
when we discussed this matter of a much closer relationship which in 
our judgment at that time ought to exist. But we did not believe 
that a constitutional amendment was necessary. 

Senator Butter. Do you want the inalienable rights of the people 
protected under the Constitution to be guarded by such a flimsy 
arrangement as that? 

Reverend Boss. Well, it is a question whether it is a flimsy arrange- 
ment that has lasted for 164 years without amendment. 

Senator Butter. Any arrangement that you can get the ear of the 
President or the Secretary of State or somebody else rather than have 
it in the basic law is flimsy in my opinion. 

Reverend Boss. I think the answer is a close working relationship 
between the Executive and the executive department of the Govern- 
ment and the Congress of the United States and there should be that 
close working relationship. 

Senator Butter. Suppose there is not? 

Reverend Boss. If there is not, then we should be very careful about 
whom we elect to the Congress and whom we elect to the Presidency. 

Senator Butter. In the meantime the damage is done. 

Reverend Boss. I have not noted that much damage has been done. I 
have felt as we look at the history of our country and its treatymaking 
and agreements that we have had a very high batting average with 
regard to the effectiveness of our international relations. 

Senator Burier. I do not like the term “batting average” because 
the 1 percent you lose may be the 1 percent that would undo you: I 
do not think we ought to put our rights on the basis of averages. 
We ought to have them, and we ought to protect them. 

Reverend Boss. It appears to me that the internal security of the 
United States has been well protected. 

I want to say in this last paragraph which may bring out something 
of my feeling here of faith in our leaders, while—— 

Senator Butter. Let me break it just there. The founders of this 
Nation and the several States at the time of the ratification of the 
Constitution did not have that faith you have in them. They put on 
the first 10 amendments before they even ratified the Constitution, 
didn’t they ? 

Reverend Boss. Of course. 

Senator Butter. Why do you think they did that? 
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Reverend Boss. They didn’t have faith in a lot of things, but we have 
had 164 years of this and practice on it. They had a very short 
time, 

Senator Burier. In other words, you would let man govern the 
affairs rather than law, is that your idea ? 

Reverend Boss. Men always have to govern affairs. 

Senator Butter. That is true. 

Reverend Boss. They can violate laws. They can misuse laws, they 
can disagree about laws that they have developed, but men in the 
end have to govern. 

Senator Burier. That is true. When you have it in the basic law, if 
they violate the law, they can be called to account for it, and it can be 
ratified, whereas in the past 10 or 15 years we have not even known 
of some of these agreements. We have not had opportunity to note. 
I think they have been very disastrous to this country. 

Reverend Boss. There isa political difference there, of course, which 
has some partisan in it. 

Senator Butter. Do you believe in secret negotiation and secret 
treaties? Is that political, is that partisanship ¢ 

Reverend Boss. I believe in a close relationship between the con- 
gressional bodies of Congress who are responsible for international 
affairs and the executive branch as I have stated. 

Senator Butter. Do you believe in the Chief Executive of this coun- 
try going off to any other country of the world and making a secret 
agreement where not even a member is left in the State Department, 
much less the Congress or any other department of the Government 
who knows the details of the agreement? 

Reverend Boss. That is the basis on which our Nation has been oper- 
ating and is operating. There can be secret agreements, but I believe 
that any agreement which is to be made, unless it is something that 
has to be done by an executive assuming responsibility at that moment, 
ought to be cleared with the appropriate committees of the Congress. 

Senator MoCarran. If it is not cleared by the appropriate com- 
mittees ¢ 

Reverend Boss. We run that risk. 

Senator MoCarran. That is the reason we are going to try to stop 
that risk. 

Senator Butter. In other words, you believe the President of the 
United States can violate the Constitution any time he wants to do 
it and just make agreements as he sees fit and as he thinks is best 
for this country ? 

Reverend Boss. No, but there is also the possibility of losses to our 
country and the insecurity unless we can give to the executive branch 
of the Government some responsibility in the matter of agreements 
made. 

Now, the Senate is always able to repudiate such agreements. It 
does not have to make them the law of the land, and it has its rights 
in this matter on the matter of treatymaking; Executives have to 
assume responsibility at some point. 

Senator Butter. The Supreme Court has held in the Pink case they 
are the law of the land and just as binding as a treaty ratified by 
the United States Senate and they have been binding on domestic 
affairs and have set aside the provisions of the fifth amendment in- 
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sofar as it protects the citizens of this country and of other nations. 
do you believe in that kind of diplomacy ¢ 

Reverend Boss. It is my understanding that self-executing agree- 
ments do not have authority in the country “unless legislation is enacted. 

Senator Buriter. But the Supreme Court has held otherwise. 

Reverend Boss. I do not believe the lawyers are agreed on that. 

Senator Burier. The lawyers do not have to agree. The Supreme 
Court has spoken. 

Mr. Smirney. Following up the question of Senator Butler with 
respect to government of laws rather than of men, I take it that you 
do not agree with the statement which Mr. John W. Davis quoted from 
Thomas Jefferson in the steel-seizure case to this effect, and I will 
quote: 

In questions of power, let no more be said of confidence in man but bind him 
down from mischief by the chains of the Constitution. 

Reverend Boss. I think we have to be governed by law, of course, 
but men have to administer those laws. All I was saying was that 
they differ in how they should be administered and the effectiveness 
of it. Of course, I believe in the Constitution and in the rights of 
amending the Constitution. We have done it many times. We have 
done it when we have found weaknesses or when new situations arose 
that we had to meet. So I would not want to assume that a group 
of men who happened to be elected at any particular time would 
govern without law. They have to govern with the law they have. 

Mr. Smirney. Would you agree that nothing should be done when 
the present Secretary of State has been quoted as saying that treaties 
can cut across the rights given the people by their constitutional Bill 
of Rights? Would you ‘then say they ought to be relegated to the 
protection of men rather than of laws? 

Reverend Boss. Laws always ought to protect men. If they do not 
protect men and the Nation, they should be changed. You are re 
ferring to John Foster Dulles by the “present Secretary” ? 

Mr. Smirney. That is right. 

Reverend Boss. He is an international lawyer whom I greatly 
esteem, whom I know personally, and whom T have worked with 
through the church groups, and I certainly would not want to present 
a technical legal motion in opposition to an international lawyer of 
such stature. I am a layman in this matter and I have to say so. 

do want to say in this respect, though, that we have an abiding 
faith in the democratic process provided by our forefathers. We have 
abiding faith that the Chief Executives and the Members of the Senate 
elected | by our people possess that loyalty to the interests of the United 
States which is required in the making of treaties for the protection 
and defense of American interests. We therefore do not face the 
future with fear and distrust of our elected leaders such as to require 
a constitutional amendment which would cripple the freedom and 
flexibility which has worked so well in the past. 

I might insert there that we feel the status of international affairs 
today may require a degree of flexibility which in normal peacetimes 
may not seem so important. 

Senator Burter. Why does it require such a flexibility, because we 
want to get around the Constitution ? 

Reverend Boss. No, sir. 
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Senator Burter. Then why does it? 

Reverend Boss. Because of the rapidity of changing events. 

Senator Burter. Why should we be the only ones ‘that should be 
abreast of this rapidity that you speak of and no other nation of the 
world is caught in that same position 

Reverend Boss. Because in a very real sense that perhaps has never 
been true before. America has emerged as having to give leadership 
to the world of free nations. 

Senator Burier. England had years of leadership for hundreds 
of years prior to our time and they had no such rapidity. 

Reverend Boss. They worked in a period of imperialism. Now we 
have moved to a free world in which democracy has emerged and is 
moving to the top and in which imperialisms are dying and in this 
situation in which crucial American leadership is of utmost importance 
to the nations of the world. 

Senator Buriter. Don’t you believe that the British form of govern- 
ment and the history of the British people has been one of right and 
liberty and justice under law from its very beginning? You do not 
believe that? 

Reverend Boss. It has been a very excellent Government for the 
British, but I believe in our own Government and in our own laws 
and Constitution and for America I think our Government is better 
suited to our purposes. 

Senator Burier. Is not our Government almost a complete model 
of the British Government ? 

Reverend Boss. Not quite complete. As I have indicated, there are 
a good many differences, but it 1s based on the same concept of the 
respect for human pe rsonality, the rights of the individual for basic 
freedoms, and we owe a great debt to the British people. 

Senator Burier. hak also all men are created with certain inalien- 
able rights that no monarch or president or Congress or any other 
person can inalienate. 

Reverend Boss. That is right. I should say that we ought to 
observe that very strictly in this day when so much across the world 
there are infringements of freedom, and I think we should go the 
10th mile, let us say. 

Senator Burier. That is what this subcommittee, in my opinion, 
is trying to do. 

Reverend Boss. I want to say that we believe we should create in 
the public mind generally the conception that there should be an ex- 
traordinarily close rel: tionship and confidence relationship between 
the House Committee on Foreign Affairs and the Senate Commitee on 
Foreign Relations and the executive branch of the Government, the 
President, Secretary of ee. If either one goes off apart from the 
other, it seems to me the Nation loses. Regardless of the partisan 
politics that may be involved in it, in a day such as we are in now, 
with changes that occur rapidly, when explosions can happen, when 
no one may plan to go in a war and yet we could in the present state 
of the world stumble into it, I should think there ought to be the 
closest integration of working relationships, confidence that would 
enable us to move forward with speed and flexibility, with swift 
decisions, and at the same time with the counsel of these congres- 
sional committees. I think I am looking at it as I say, with the logic 
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of the layman and not with the deep and intelligent understanding 
of the basis of law. 

Senator Burier. Would you apply that same philosophy to our 
domestic affairs and let the Congress and the President disregard 
the rights of the bem under the Constitution to do what they think 
is expedient and right? 

Reverend Boss. They might have to do something in an emergency. 

Senator Butter. Do you sincerely believe that an emergency is an 
excuse to override the basic rights of the people? 

Reverend Boss. No. 

Senator Butter. Then if you are going to have the Executive and 
Congress working in close collaboration to do things they cannot do 
under the Constitution, what else is there? 

Reverend Boss. We have a different situation then. For example, 
you have an explosive situation such as in the Middle East now. Am 
bassadors may have to act swiftly in a particular situation. If it is 
a matter of long-term treaty, of course some things may be done, but 
decisions may have to be reached in a case of that sort that cannot 
wait for the processes. I think at that point we have to place some 
confidence in the Executive of the United States and the Department 
of State. There can bea check upon it. 

Senator Butter. What would be the check on it, sending our boys 
in all parts of the world as we have done in Korea? Is that the kind 
of check you are talking about ? 

Reverend Boss. No. 

Senator Butter. What kind of check are you talking about ? 

Reverend Boss. Of course, decisions had to be made with reference 
to what the United Nations would do in the East. It did involve the 
security not only of other nations, it involved the security of the 
United States when one even considers the defense basis that run 
along the whole coast of Asia. It seems to me that action had to be 
taken by the United Nations at that time or else face a situation 
which probably would have meant the occupation of a good part of 
that world. 

Senator Burier. As a matter of fact, the United Nations did not 
move. The President of the United States moved and pulled the 
United Nations after him. 

Reverend Boss. There are two ways you can look at that. I am 
inclined myself to lean a little in your direction, but nevertheless you 
have a very good question, I might say, and I wish I was as well 
versed in the international law so that I could meet you more on that. 

Senator Butter. I am very happy that you are not, because you 
would probably embarrass me. 

Reverend Boss. Some of your questions go into fields of interna- 
tional law which I think I am not competent in and I have to say that. 

The Cuatrman. Anything further? 

Reverend Boss. I did want to stress again, I think there have been 
times when Executives have perhaps depended too much upon their 
own powers. There have been others where we have been slowed 
down too much. I believe the Nation will view with a great deal of 
deep interest close-working relationships between its foreign rela- 
tions and international relations groups and executive officers. 

Senator Butter. That sounds beautiful when you read it.on that 
record, but it does not happen practically, and it has not happened 
practically in this country for many, many years. 
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The CHatrMAn. Senator Dirksen ? 

Senator Dirksen. Dr. Boss, you have emphasized the fact that the 
present treaty provision in the Constitution has served us well for 164 
years and you envision no dangers, 

Reverend Boss. There are always dangers if mistakes are made in 
treatymaking. 

Senator Dirksen. For the sake of the record, I simply want to point 
out that in the last 164 years we have only had the United Nations with 
all of its complexities and possibilities for 8 years. 

Reverend Boss. That is correct. 

Senator Dirksen. In the early years when it was formative, it was 
just getting under way, we could not too well spell out the pattern and 
see in what direction it was going. Now, of course, we have an organi- 
zation that ramifies into every field of human endeavor and I think it 
is fair to say that literally millions of people, and certainly a very sub- 
stantial number of Senators, see some danger in the potentialities that 
are there and that, as a matter of fact, real dangers still lie ahead 
rather than behind us because of that development. Do you have any 
comment to make on that ? 

Reverend Boss. It appears to me, however, that all of the arrange- 
ments of the United Nations and its covenants and whatever it pro- 
poses do have to come to this body for ratification. I do not see how 
the President of the United States alone can assure the United Nations 
of the operations of laws until they do become treaties and the United 
States has entered into them, just as it could not have done under the 
charter, for example. 

Senator Dirksen. Secondly, let me ask you this: Do you favor the 
adoption of the Covenant on Human Rights in substantially the draft 
form that is before us at the present time? 

Reverend Boss. There are, I think, in most of the items—not all— 
when you get over into the social and cultural field, if I can leave that 
out for a moment and take the civil rights and political rights, I think 
they are so evident a basis in those that rest right back on our own 
Declaration of Independence and Bill of Rights | that for a large part 
of the declaration I am speaking about now—since the covenant has 
not actually come up yet and I would rather see what it is finally 
before I would pass upon that in my judgment—but for the declara- 
tion of human rights they pretty nearly incorporated the Declaratioy. 
of Independence and certain constitutional items and amendments to 
the Bill of Rights in the great body of political and civil rights. 

I should say for that part of it there ought not to be any hesitancy 
on the part of the United States. We ought to be very happy that the 
basic rights adopted and upon which we ourselves have existed and 
grown have become the fundamental part of it. 

Senator Dirksen. I just want to intrude one comment at that point. 
It is so easy, of course, for you in a trenchant moment to disassociate 
all the cultural and social provisions, but the Senate of the United 
States would not be in a position to do that. It either took the treaty 
and made reservations, or it did not take it. 

Reverend Boss. Exactly, and I would say that the Senate of the 
United States would therefore need to take certain of these articles and 
‘letermine whether or not reservations were required, and I think if 
the Senate felt they were, then they should make reservations at those 
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oints. There are some points here, well, written into the documents 
hemselves certainly there is evidence that it is intended that these 
ecome, as some parts of our Bill of Rights have been, an ideal toward 
hich we work. I think on those points they would not be self-execut- 
ng. I think definite legislation would have to be enacted before those 
ecome the operating law of the land. In some cases State laws would 
ave to be enacted. The opening of reservations in those fields cer- 
tainly is within the right of the Senate. 

I do not believe a constitutional amendment is necessary in order 
to attach reservations to any section of the universal declaration of 
human rights, and if the covenant is directly based upon that, upon 
that when it comes up for consideration by the Senate. 

Senator Dirksen. What would be the purpose of that implementing 
egislation, if such were the case? 

‘Reverend Boss. I would say in some of these fields the implementa- 
tion would be nothing more than you might state a reiteration in an 
nternational document of what we already have had and do have in 
the Bill of Rights with regard to the rights of individuals. 

Senator Dirksen. You would favor protecting those inalienable 
rights ¢ 

Reverend Boss. I certainly would. Iam in favor of protecting them 
n this country and in addition in helping to get other nations who de- 
sire the kind of freedom and independence we have had to embody 
the same principles and types of inalienable rights into international 
treaties. 

Senator Dirksen. If you say you are anxious to protect those rights, 
what is the matter with writing it into the Constitution so that in the 
press and hurly-burly of modern life and the possibility of a lack of 
vigilance and foresight or failure to spell out, the implications of those 
things might conceivably get by even the wisdom of 96 Senators. 

Reverend Boss. Because I do not believe in order to act upon these 
that a constitutional amendment is necessary. The Senate can act 
upon this at any time it comes to it. It can attach reservations, any 
of the sections upon which it feels reservations need to be made. It can 
make any sections or section of such a document inoperative so far as 
execution of laws within the United States is concerned until specific 
legislation is made, so that I do not quite see why an additional con- 
stitutional amendment is necessary to do that. It seems to me you 
have the power to do that now. 

Senator Dirksen. Are you just making the abstract point that it is 
not necessary, therefore it should not be done ? 

Reverend Boss. No. You have brought this into the field of domes- 
tic legislation and I was saying it seems to me you have the power now 
in the consideration of this to do anything you want to do in the way 
of attaching reservations. I wanted to say that in the field of interna- 
tional agreements and treaties that there is need for timing those, for 
swiftness of decision, if we are to protect the security of the United 
States and in a day when things are happening as rapidly as they are 
happening today and can happen that we ought not to so completely 
tie the hands of an Executive that, before he could make a decision or 
agreement with nations at a strategic point, that it would have to come 
through the Senate by constitutional law and be considered and ratified 
by two-thirds of the Senate. 
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Senator Burier. That is not necessary for externa] operation. It 
would not be under this amendment. 

Reverend Boss. Then you say the Executive could not make agree- 
ments outside of the State Department without it coming before the 
Senate ? 

Senator Burter. Now if you are going into that field, if that amend- 
ment is adopted, it does not affect the rights of the Chief Executive and 
the Senate to legislate or put into treaties matters affecting the external 
law of his country, but it does prevent the Chief Executive and the 
Senate from cutting across these rights that the Secretary of State 
has referred to as basic inalienable rights guaranteed to the people of 
this country under their constitutional Bill of Rights. 

Also, may I suggest at this point that if these reservations that you 
speak of are appended to the Covenant of Human Rights, the United 
Nations Covenant, the Saari 11 Court of Justice has ruled that 
that invalidates as far as the U. N. and the rest of the world is con- 
cerned. So you cannot do it the w ay you suggest to do it. 

Reverend Boss. As I understand it, if the universal declaration or 
covenant based on it comes before the United States for ratification, 
t will have to come to the Senate. 

Senator Burier. That is right; and we put a lot of reservations 
on it and the International Court of Justice has held that that invali- 
dates the treaty as external law. 

Reverend Boss. I do not believe that the International Court would 
ve able to overrule two-thirds vote of the United States Senate in at- 
taching any reservation which the Senate believes should be put on any 
article. 

Senator Butter. Dr. Boss, may I suggest to you that I do not think 
there was one Senator on the floor at the time of the United Nations 
Charter adoption who did believe that that treaty cut across the basic 
rights of the people, their basic right of localey of government within 
the States of the Union, but it has been held to have that effect. 

Reverend Boss. I shall have to let the international lawyers discuss 
that, because there are international lawyers, there are also other at- 
torneys in this country who hold the point of view 

Senator Butter. There have been cases within the last 4 or 5 years 
tiiat have said that the United Nations Charter, being a treaty, is the 
supreme law of the land and as such cuts across the rights of the people 
to determine in the States what is best for them within their own 
State. The Charter in my opinion has invaded rights that since the 
formation of this Government have been considered by everybody to 
be the concerns only of the people within the States. 

Reverend Boss. The United Nations body is not an international 
superlaw body. It is a place where accredited representatives, official 
representatives of different nations meet to face the problems in the 
open and try to find solutions. 

Senator Burier. And then try to impose those solutions through 
treaty on the internal rights of the people. 

Reverend Boss. But when that treaty comes under the present Con- 
stitution and laws, the United States Senate may debate it, and in de- 
bating it may vote by two-thirds vote to accept it. It does not need 
a two- -thirds vote to reject, it needs two-thirds vote to accept it. Un- 
less two-thirds of the Senate is favorable to enacting it into law, that 
is to affect the domestic order it does not. I do not see how you can 
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attribute, however much a great many organizations may want it, I 
cannot see how you can attribute to the present Charter of the United 
Nations or its operations by its actions the effect of an international 
body by whatever name you call it, a world government, a federal 
vovernment, or anything else. It is not there, it cannot have that 
effect, and anything that is enacted there does have to go back to the 
ndividual States for ratification and under our present Constitution 
law the United States Senate can ratify it or not. 

Senator Burier. The statement you have just made puts the right 
of local self-government, which under the 10th Amendment of the 
Constitution has from time immemorial been reserved for the people 
* the States, at the mercy of the Chief Executive and the Senate, and 

lat is precisely what we want to prevent. 

Reverend Boss. Every treaty that the Executive and the Senate 
make would have that effect. All of the treaties we have made that 
have been presented for action by the Executive, perhaps developed 
either by Ambassadors, through the State Department, or perhaps 
directly ‘by the Chief Exec utive and acted on by two-thirds of the 96 
Senators, all those ratifications are done by elected representatives of 
the people in the Senate. We don’t ask the local communities to 
vote on those. 

Senator Butter. Don’t you realize the case you cited here in your 
memorandum, the Holland case, is the case that holds that after a 
treaty has been ratified by the Senate, the Congress of the United 
States has the power to implement that treaty, although before that 
treaty was agreed to by the United States, the C ongress would not have 
had power to legislate in that field; in effect we are pulling ourselves 
up by our boot straps. Don’t you realize that some treaties operate 
that way ? 

Reverend Boss. Mr. Chairman, it seems to me that the Senate has 
the right, if it wanted to do it, of attaching reservations at that point. 

Senator Burier. The difference between you and me is I say the 
basic fundamental rights of the people should not be at the will of 
the Senate of the United States. They should be protected by the 
Constitution. The people of this country have always thought that 
their basic inalienable rights were protected by the Constitution. I 
do not think that those rights should be at the mercy of the President 
and the Senate of the United States. 

Reverend Boss. I think if in that particular case we had radar and 
attached them to the birds, the State of Missouri could have handled 
the matter. 

We are in another day now 

Senator Burier. I do not agree with that. We are in the same 
constitutional day and I hope we will stay there. 

Reverened Boss. I don’t want to tie the hands of the Executive and 
the Senate of the United States in such a way that we will cripple the 
processes which have been used in the past, and I grant there may be 
exception. There may be times when the Senate did not act wisely. 
There may be times when the Executive did not. But I still hold that 
by a reasonably close relationship between the Executive and the 
proper committees of Congress and the Congress that we can retain 
a flexibility and a possibility of swifter decisions when they are needed 
and better protect the internal affairs of the Nation than we can if 
this constitutional amendment is adopted. 
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Senator Dirksen. Dr. Boss, I think frankly that you have missed 
the whole point of what is before the committee. Granting, of course, 
that two-thirds of the Senate look at a proposal, the question finally 
is, how is it interpreted? Words are set down on paper and they are 
submitted. Ithink they mean one thing. Senator Langer may think 
they mean another. Senator Butler may have a different idea, but 
whatever our respective ideas are, we say that is all right, that is safe, 
so we can vote for the approval of the treaty. It is : thereafter that 
the damage comes. Let me illustrate to you: 

Do you think for one moment that the United Nations Charter 
would have been approved if some proponent spe aking with authority 
on the Senate floor had gotten up and said, “Now, I want to make it 
abundantly clear to the Senate that this Charter will give the Presi- 
dent of the United States power to seize the steel industry in an emer- 
gency.” Do you think it would have been adopted? Do you think 
a single person in the Senate foresaw what was set out in the opinion 
of the Chief Justice of the United States in the steel seizure case? 

Reverend Boss. I do not think there is anything in the Charter of 
the United Nations which deals with the question of whether the steel 
industry of the United States should or should not be seized. If any- 
body had made that statement, I think he would have been told very 
promptly that there was not anything in the United Nations C harter 
which gave the Executive or the Senate or anybody else the right out- 
side of the laws which we operate on to seize the steel industry. 

Senator Dirksen. But my dear sir, three Justices of the Supreme 
Court found that to be the case, that was their opinion. What we are 
dealing here now are the foibles of people, of the Presidents, and 
Senators. We want to be sure that we nail it down so that this motto 
over on the Supreme Court Building, “Justice Under Law,” may have 
real effect, and that the rights of the people will not be subject’ to the 
whims and caprices of individual and personal interpretation. That 
is what is involved. 

Senator Kerauver. Dr. Boss, don’t we usually go by what the ma- 
jority of the Supreme Court decided, and they “decided there was 
nothing in the United Nations Charter that gave the President the 
right to seize the steel industry. 

Reverend Boss. It hinged finally upon the viewpoint of only 2 
Justices of the Supreme Court, for if 2 had been added to the 3 that 
would have been the law. 

Senator Krrauver. You can always project a lot of possibilities, 
but after all the Supreme Court ruled that there was no power of 
seizure. 

Senator Dirksen. That is precisely the thing we are dealing with 
here. 

Senator Burier. Why take that chance? 

Senator Kerravver. Of course, you always have differences of 
opinion. 

Reverend Boss. That is what I was going to say, and if you have 
a constitutional amendment and then a situation has arisen in which 
something is impossible to do, the Executive’s hands have been tied 
so that it cannot be done and the State Department could not act, then 
we would criticize and might say, “Well, if we had had just a little 
more of something else, th: at would have changed the situation.” 
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Men in the end have to make the decisions. They may make mis- 
takes. If they can make mistakes, as you have suggested in the pres 
ent Constitution within the country, we can make mistakes in external 
relations, but I think it is a little farfetched to assume that any Sena- 
tor would have been able to have read in or could by law read into the 
Charter of the United Nations a relationship which would give any 
authority for seizing the steel industry. I just think that is—well, it 
did not happen. 

Senator Dirksen. But three Justices read it in there. 

Reverend Boss. You mean they read into the United Nations 
Charter ¢ 

Senator Dirksen. That steel-seizure idea. The Chief Justice read 
it in there. He said the President would have broad powers in a time 
like that which gave him in fact an inherent power to seize the steel 
industry. 

Reverend Boss. But the powers of the President do not derive from 
the United Nations Charter but from our Constitution and any powers 
of the President of the United States are derived from that. If the 
President of the United States seized some industry, then that has 
to be checked and debated with regard to the law of our land, of 
course, 

Senator Dirksen. I suggest you go back and read the Steel case. 

1 want to make one answer before we get away from that. You 
say supposing something should be done and it should be done in a 
hurry, and that maybe our hands are tied. The answer in my judg- 
ment is very simple. If something should be done but it contravenes 
what we esteem to be those basic rights, then it should not be done. 

Reverend Boss. Then that would have to come up. I am simply 
saying in a crisis of that sort, if a Chief Executive did what it would 
seem a Chief Executive would do, that is, consult with members of 
the Senate Committee on Foreign Relations and the House Committee 
on Foreign Affairs, and took an action within that, at least that would 
put him on the track, it would seem to me, even swift action, and 
furthermore, the Senate, if it decided to reject an agreement, a treaty 
made on that basis, it could do so. 

Senator Burter. May I recall to you again the basic proposition 
that the Chief Executive can do anything in the realm of foreign 
relations if this amendment was adopted just as freely as he can be- 
fore its adoption. This amendment only protects the people of the 
United States in their right to local self-government and in their basic 
inalienable rights under the Constitution. The President can act as 
hurriedly as he wants to act in foreign affairs and it is just as effective 
after the amendment as it is before the amendment. So your argument 
gets no place. 

Reverend Boss. That seems to be a matter of disagreement among 
the international lawyers and the attorneys of our States and on cer 
tain legal matters—— 

Senator Burter. You mean under this amendment? 

Reverend Boss. Yes; as to whether or not this amendment is neces- 
sary to be put in. 

Senator Burier. It is not a question of whether it is necessary. I 
am saying to you that under this amendment, and I do not think there 
is any debate on that question, the Executive has the right in inter- 
national affairs to act as freely as he would have in the absence of this 
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unendment, but anything that impinges on the basic rights of the 
people and would operate internally would have to be passed on by 
the Congress. ‘That is the only difference. 

Reverend Boss. Mr. Chairman, I was only going to say that it seems 
to me in the legal profession itself there must be very great difference 
of opinion as to whether or not this does tie the hands of the executive 
branch in the making of agreements that have to be made swiftly, in 
time, and with fle xibility of negotiation, and I, myself, incline to the 
group which believes that it would unnecessarily tie the Executive’s 
hands. 

Senator Burter. The effect would be this: they could make any kind 
of treaty they want to make, but insofar as it would operate internally, 
that would be a question for the Congress to decide after the treaty is 
made, whether it would operate internally or whether it didn’t. The 
treaty would not be in any wise invalid. It would be just as good as 
any other treaty made under the present constitutional provision. 

Reverend Boss. It is my understanding, however, it cannot b: made 
to act internally and operative, self-executing, unless the Senat: ite«"” 
has some opportunity to write that in. 

Senator Burter. Unless the Congress has some opportunity ? 

Reverend Boss. Unless the Congress has some opportunity, ye :. 

The Cuarrman. Senator Kefauver. 

Senator Keravuver. Following the question of Senator Butler, J 
want toask Dr. Boss if the whole purpose of section 4 of this res )lution 
is not for the purpose of limiting the power of the Chief Ex :cutiv 
to make agreements in the international field by saying that any agree 
ments shall be subject to the limitations imposed on treaties or th 
making of treaties by this article. If you relate the effect ge erall 
to treaties, that it is awfully hard even in a matter connected wit 
wheat or with any kind of armaments or anythig ‘else, to make any 
treaty that does not in some manner affect the people in the respective 
States. Isn’t that true? 

Reverend Boss. Yes, and that is the reason we oppose it. We be- 
lieve that it is unnecessarily changing, limiting, restricting the powers 
of the executive branch of the Government to operate in fields of that 
sort and that is not necessary for all of those items to come. 

Now, I have admitted that the Executive could make mistakes, the 
Senate could make mistakes, but we believe it would unnecessarily 
limit the executive branch of the Government in making treaties, 
many of which it seems to me would not be needed under this pro- 
posed constitution, but the constitutional amendment would force it 
then, it would have to be done. 

Senator Keravuver. It might leave to internal enabling legislation 
as to what does affect the constitutional rights of the people and what 
does not affect the constitutional rights. 

Reverend Boss. That is the point. I do not believe there would 
be the possibility of the time, the flexibility, the swiftness of decision 
that would be needed and indefinite delays could be made. It seems 
to me the purpose of this bill is to do that. 

I have said, Senator Kefauver, if I may take a moment, Mr. Chair- 
man, that my judgment certainly i is that there should be a close oper- 
ating relation at all times between the Executive and the Committees 
on Foreign Affairs and Foreign Relations of the House and the Sen- 
ate respectively in order that there can be less of the secret idea and 
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principle of operation and more of consultation. I do not believe the 
amendment is necessary. I think we have operated well and better 
without it than we will with it. 

The Cuarrman. I did not understand whom you appeared for here. 

Reverend Boss. I came as the executive secretary of the Board of 
World Peace of the Methodist Church. I stated that I am speaking 
as a responsible officer of this organization. 

The CuarrMan. Just this one organization ¢ 

Reverend Boss. Yes. I gave by way of introduction as a matter of 
information the fact that I had just come from this 4-day meeting of 
the resolutions committee of about 75 to 100 people representing the 
organizations of this conference. Altogether, 125 organizations were 
represented. I merely gave as a matter of information they had 
adopted a very strong resolution by people who had represe nted the 
three major church bodies, the labor group, ClO, AFL, and so forth. 

The CuarrmMan. Will you file with this committee, if you please, a 
list of those 125 organizations so that we may have it ? 

Reverend Boss. That will be filed by the organization, yes, sir. I 
do not have the list. 

Senator Burier. Were you authorized by the organization to ap- 
pear here ¢ 

Reverend Boss. They have requested hearing next week. I have 
stated that for that reason I would not go into that resolution. 

Senator Burier. In other words, you are here as a volunteer and 
the y are going to come in here later ? 

Reverend Boss. I am not here for them at all. I am here for the 
Board of World Peace of the Methodist Church. 

Senator Butter. At the request of that body ? 

Reverend Boss. No, sir. 

Senator Butter. Just on your own ? 

Reverend Boss. I will say that the officers of that body desired that 
[ come here because our position is in line with what was adopted by 
this whole group. 

Senator Butier. eg: did not so resolve? 

Reverend Boss. No. I asked for this hearing from my own office 
in Chicago and not ar this organization. That was merely a bit 
of information that I gave in my introduction. 

Senator Dirksen. Has your organization ever taken a plebiscite or 
a referendum on this matter ¢ 

Reverend Boss. Senator, we have 23,000 ministers in our church and 
42,000 churches and over 9 million members. I think you can see I 
would not have the money and it would be an impossibility to try to do 
that. What we have to do is act upon positions adopted on such mat- 
ters as they relate to international allcire through our own general 
conference and our board of world peace. My whole year’s budget 
would not pay the postage cost to do that, sir. 

Senator Dirksen. I recognize the necessity for working through an 
organizational setup, but on the other hand I should say that there are 
in my files a great many fervent and earnest letters from members 
of the Methodist Church in support of the Bricker resolution. 

Reverend Boss. I have no doubt of that, sir. I understand we have 
about 90 members in Congress. I have no doubt they would be di- 
vided on this issue. 
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Senator Kerauver. Mr. Chairman, may I ask Dr. Boss—he seem: 
to have a pretty good knowledge of history—isn’t it true that thes: 
efforts pro and con run in cye les here in the history of our Nation: 
that up to this point, up to the time we assumed the position of world 
leadership, the effort has always been on the other side to make it 
easier to ratify treaties and for our Chief Executives to act in the 
field of international affairs? I seem to recall that when it was first 
suggested that Texas be brought in as a member of the Union, as a 
State, that the treaty method was tried and that for some reason or 
another it was impossible to get two-thirds of the United States Senate 
to ratify a treaty to make the great Republic of Texas at that time 
a State of the Union. So there was great indignation throughout 
the United States over the difficult method of handling treaties. 

Finally, by joint resolution requiring only a majority of those vot- 
ing in the two Houses of Congress, Texas was brought in as a State. 
Then in the early part of this country Mr. John Hay, very eminent 
Secretary of State under Theodore Roosevelt—I believe McKinley, 
too—had a great deal to say about the tremendous difficulty in secur- 
ing ratification of treaties by the United States Senate. I think he 
had some very picturesque language, that it was like putting someone 
in the arena, you saw what you put in but you never knew what was 
going to happen when he came out of the arena. So he advocated 
some easier method of making treaties. 

Even when Senator Dirksen and I were in the House of Representa- 
tives, so eminent a scholar and constitutional lawyer as Judge Hatton 
Sumners of Texas proposed for many, many sessions that treaties so 
closely and inexorably affecting domestic law should be ratified not 
by two-thirds of the Senate but “by a majority of both Houses, treated 
the same as regular legislation. 

As I remember, that bill either may have passed the House or it 

“ame very close to passing the House. Anyway, it was reported out 
of the Judiciary Committee on two occasions. So during the big part 
of the history of our Nation the effort has been on the other side, to 
make it easier to ratify treaties, pointing out in that connection they 
made it so difficult there was always the temptation to force the Chief 
Executive into unilateral action and executive agreements. 

Now, at this time when we are in a position and in a place where 
we must act in the field of international affairs, the pendulum has 
swung back to the other side to make it more difficult for our Chief 
Executive and the United States Senate to act in this field. 

Senator Dirxsen. Will my colleague permit one observation at 
that point? 

Senator Keravuver. Let me ask, has that not been the general tone 
of it? 

Reverend Boss. What has precipitated a great deal of this is our 
realization that having come through a war and having gotten in 
the postwar period, we - would like now to change some of the histor y. 
We think we would do it better, but I think the fact is that our hind- 
sight may show that crucial problems have arisen for us which we 
wish had not arisen but which we are facing, and that a certain amount 
of criticism of the past is bound to happen while we are also trying 
to formulate in a difficult postwar situation, there has been a world 
upheaval and there is a worldwide revolution, that we would like to 
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m go back and change those things or we think if we had some different 
ES¢ kind of law, we could have changed them. 
m I do not believe we could have, but I do think the effects of the 
‘id law and the problems we face now in the postwar situation have given 
it rise to the effort now to make it more difficult to have made agree- 
he ments or to make international agreements and to carry on the treaty- 
rst making process. 
a Senator Dirksen. I am not prepared to pass on the question of 
01 whether or not there has been a cyclical interest in treaties, their ex 
te pansion or restriction in the life of the Republic, but certainly history 
ne fails in the face of a completely new condition such as we are up 
ut against at the present time and which began 8 years ago. We have 
never had a condition whereby an organization like the International 
vt Labor Organization, which now under a modification of its constitu 
e. tion can submit conventions to the Senate, has pending at the present 
nt time over 93 such conventions and they go into the most interesting 
y. things, as to whether or not on company time the baby ought to be 
r- nursed for 1 hour a day or for two half-hour periods, or whether gov- 
1e ernment should provide layettes for children at public expense. 
1e We have never had a condition where an international organiza 
AS tion beset with people who have the world community idea are toying 
dd with somewhere between 100 and 200 conventions which, like eager 
beavers, they want to submit to this country. 
i Now, what is involved there so far as the rights of the people are 
mn concerned? That is the issue. That is what we are pauhanal with. 
O We want to be sure that for want of vigilance on our part somewhere 
rt along the line there is still a provision in the Constitution which re- 
d quires that those enumerated rights shall not be bartered away. It 
is that simple. There has never been a time in the 164 years since 
t we became operative as a republic that we have had a condition like 
t this. 
t Senator Krravver. Dr. Boss, do you not feel though, in reference 
0 to Senator Dirksen’s statement, that while all these conventions may 
be pending before the Foreign Relations Committee of the Senate, that 
f until the Senate of the United States shows that it is not capable 
under the present powers under the Constitution of properly handling 
: these conventions and these proposed treaties and agreements in line 
: with the present Constitution, that until it shows it is not capable 
of handling those in the public interest of the people of the United 
States, we should not be changing the setup until it shows that it 
| cannot properly protect the interest of our people. 
Reverend Boss. I think before you came in I did state that I feel, 
the present laws are adequate to protect them. 
Senator Keravuver. It might be proposed that we enter into any 
3 kind of proposal, even to give away the Capitol. Undoubtedly the 


Congress would have a right to do that. Until it shows that the Con- 
gress so abdicates its responsibility that the Nation is in danger, then 
is there any reason for changing the power of the Congress to give 
away the Capitol? 

Reverend Boss. It seems to me not, and I think generally the people 
have a great faith in the Senate. I myselfdo. I have been down here 
to enough hearings now in the last 10 or 15 years to feel a great 
confidence in the democratic process we use and the sense of responsi- 
bility. 
30572—53—— 26 
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Senators, you men would not be here this morning listening to a 
person like myself coming in here from a church board unless you 
were concerned about finding a responsible way to handle matters. 

Now, there is a difference of opinion as to what constitutes the best 
way to have a responsible government which at the same time can act 
wisely and act when it needs to on this treatymaking process. I do 
not anticipate that we are going to have poorer and poorer Senates. 
1 rather think the people are more alive today to their responsibilities 
as citizens, to their attention to the voting, to their sense of the neces- 
sity of getting to the polls and thinking through the problems, and 
more and more people who listen to the discussions, to the round tables, 
to you Senators when you go on the radio. 

Senator Kerauver. Of course, I am sure you would not find any 
members of this committee advocating any change of the senatorial 
representation in this committee. 

Reverend Boss. No. 

I think the country is more alive both to its dangers in the world 
and to its responsibilities because democratic government rests back 
on the people. If we out on the field do not take these things seriously 
and come up to them and face it, then we cannot expect just a group 
of men to do everything for us, blame them when they do wrong, pat 
them on the back when they do right. 

I am not anticipating that our Senate is going to be weaker and 
weaker as we look ahead, but stronger and more liable and with 
greater integrity. 

Senator BUTLER. May I suggest to you at this moment under the 
Fujii case one court has ruled that the United Nations Charter is 
self-implementing and the other court has ruled that it isnot. At this 
point the people of California, who by solemn referendum put certain 
laws on the statute books which they had a perfect right to do under 
their right of self-government, do not know whether those laws are 
good or bad. Do you think the Senate protected the people of Cali- 
fornia in that instance? 

Reverend Boss. I think the Senate would have the same problem and 
does have the same problem on a constitutional amendment, as you 
vourself pointed out earlier, because the Supreme Court, when it deals 
with a constitutional provision, as you pointed out, may have a ma- 
jority who you think are wrong, but when it acts as a Supreme Court 
on the constitutionality of some bill or law, it has acted and that is the 
provision we have made in our Constitution and in our Government 
as a method of handling it. 

Another Supreme Court may rule exactly opposite. I do not believe 
that constitutes a reason, though because this case has arisen in Cali- 
fornia we have differences in courts that we should therefore put a 
constitutional process into further limit and restrict and hamper 

Senator Burier. That charter could not possibly have had that 
effect. 

Reverend Boss. I am saying no matter what constitutional amend- 
ment you come in with, the courts would come to the same difference 
of opinion. I am saying they will do it and have done it over and over 
again, depending on the constitution of the Supreme Court and some- 
thing of the context of the times we are living in, and decisions are 
reached, one Supreme Court can overrule what another one has done. 
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Senator Kerauver. Senator Butler refers to the United Nations 
Charter which was ratified I think with only three dissenting votes 
by the Senate. I know some people feel we should not have entered 
the United Nations, we should not have ratified the charter. Is it the 
contention of the Senator from Maryland that we made a mistake in 
entering the United Nations Charter and that this resolution would 
have prevented us from doing so? 

Senator Buriter. My question had nothing whatever to do with 
whether we made a mistake entering into the United Nations Charter 
or not. My question was directed solely to the fact that here we have 
a provision of the United Nations that concerns local self-government 
which for 164 years has been recognized as being for the people of 
the several States. One court has r uled that that charter is self- imple- 
menting and sweeps away their laws and rights to govern themselves in 
their own State. Another court has ruled that it does not. That is 
the only observation that the Senator from Maryland made. 

Senator Kerauver. I am sincere about my question. Does the Sen- 
ator feel that this resolution either would or should prevent the United 
States from entering into the United Nations Charter ? 

Senator Butter. I do not, certainly, but I think it should prevent 
the United States from entering into any contract or agreement or 
treaty of whatever you want to call it that cuts across the basic rights 
of the people and amends the Constitution of the United States by 
indirection. 

Senator Keravver. Specifically, you have been referring to the 
bad things that may have come about as a result of the United Nations 
Charter and our participation in it. Do you feel this would prevent 
the United States Senate from joining in the United Nations? 

Senator Butter. No, it would not have anything to do with 1 
The charter is ratified and gone. 

Senator Keravuver. Did you think in the United Nations Charter 
there are such internal matters that this resolution would be a prohi- 
bition if it had been in effect ? 

Senator Butter. Yes. 

Senator Kerauver. You think it would have? 

Senator Butter. Yes. 

Senator Krrauver. Then the purpose here is to prevent us from 
entering into such charter as the United, Nations Charter? 

Senator Butter. No. The United Nations may have some of its 
functions that a lot of people do not agree with. 

Senator Kreravuver. The Senator does not say had this been in effect, 
we could not have entered the United Nations Charter ? 

Senator Butter. If you want to debate this on the floor, I will de- 
bate with you, but ask the questions of the witness. 

Senator Keravver. Is that the understanding you got from Sena- 
tor Butler’s remarks ? 

Reverend Boss. Not necessarily, although he did say this Constitu- 
tion would prevent us from entering into the United Nations which 
cut across what we conceive to be the local constitutional rights. 

Senator Keravver. I am just trying to find out, Mr. Chairman, 
whether this whole effort here is being fostered as a matter of regret 
for our entering into the United Nations Charter and if the propo- 
nents feel we should not have entered the charter, and if they feel, if 
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something similar to the United Nations is presented in the future, we 
want to have some constitutional amendment to prevent us from going 
into it. I just want to find out the purpose. 

Reverend Boss. Earlier I made the point, of course, I think thos: 
who voted against it sincerely, and I have never raised any questio: 
concerning their motives, evidently had the judgment that it was not 
the thing to do, it should not be ratified. The question came up li 
connection with the declaration of human rights and the covenant 
My answer to that was that as it is set up and at least up to this point 
has within itself the statements which do not make it and would not 
make it effective domestically until there was legislative action on th 
part of the Federal Government and on the part of the States. 

I also pointed out under the present arrangement, treaty arrange 
ment, any reservation which the Senate would want to make or place 
upon any item or any one of the articles of such a covenant can be 
done under our present law, and I do not see how the constitutional 
amendment proposed would assist that any. 

Senator Kerauver. Dr. Boss, it seems to me that in the discussion of 
pro and con of the covenant of human rights, that is in the question 
that addresses itself to this committee. 

The Cuatrman. Mr. Boss, we will have to excuse you for a little 
while. Mr. Perlman is here, former Solicitor General. He has an 
appointment at 1 o'clock, as I understand it. 

Is Mr. Perlman here ?/ 

Mr. Pertman. Yes. 

The CHarrmMan. You have an appointment at 1 o'clock, Mr. Perl 
man ‘ 

Mr. PertMan. | have to catch a train at 1. 

The Cuarmman. Would you mind continuing your question after 
he has finished ¢ 

Senator Krrauver. I felt that the testimony on the human rights 
covenant is not a matter of jurisdiction for this committee. That 
should be referred to the Foreign Relations Committee. It has not 
been acted upon and discussion whether that is pro or con is academic 
before this committee. 

Reverend Boss. Mr. Chairman, I think you have heard me pretty 
fully. 

Mr. Smirney. There is one question I want to ask. I think I can 
complete it, Senator, in ample time. 

Mr. Boss, as I understand your testimony before the committee, 
you place great stress upon the power of the Senate to insert such 
reservations as it may choose to any treaty which might be submitted 
to the Senate. Now, in that regard, I would like to call your atten- 
tion to the testimony by Mr. Rix, Mr. Car] Rix, who is a past president 
of the American Bar Association, before this committee on the first 
day of the hearing, and ask you if you had this in mind, if you were 
aware of this at the time you made those observations in your state- 
ment. Mr. Rix says: 


It is popularly supposed that we can do by reservation nearly anything we 
want, to preserve the rights of this country, but it is agreed by all of us and by 
Mr. Mitchell and Mr. Davis and others that no reservation or no action of Con- 
gress or no action of parties to the treaties can deprive the Congress of the 
United States of the power which exists under the Constitution. 
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[f I understand Mr. Rix correctly, he means there the power of Con- 
ress to enact legislation necessary and proper to carry out the treaty. 
Now, have you considered that with respect to reservations placed 
n treaties by the Senate ? 
Reverend Boss. Yes. The Senate can restrict it or it can enact 
egislation to make it effective within the domestic order. It can do 


either one. 


Mr. Smrrney. In other words, if we had a treaty which cut across 
the rights of citizens of the United States, although the Senate made 
. reservation to that treaty, the Congress could thereafter pass legis- 
lation in furtherance of that treaty despite the reservation / 

Reverend Boss. It would depend on the nature of the reservation. 
If the reservation were that it was not effective until domestic legisla- 
tion were enacted, then it would have to go and enact legislation. I 
do have that in mind. 

The CuarrMan. Thank you very much, Dr. Boss. 

Reverend Boss. Mr. Chairman, you have been very generous in 
vour questioning. I appreciate it very much. I seem now to have 
learned much more about law than I knew when I came in. 

The CHarrmMan. You want to come back when your regular organi- 
vation testifies, you will learn some more. We will be glad to have 
vou here at that time. 

Reverend Boss. Thank you very much. I have to go back to the 
board of governors now, or I would remain. 

The Crarman. Mr. Perlman. 


STATEMENT OF PHILIP B. PERLMAN, OF MARYLAND, FORMERLY 
SOLICITOR GENERAL OF THE UNITED STATES 


Senator Dirksen. May I ask at the outset, you are not appearing 
officially? You are appearing as an individual ¢ 

Mr. Pertman. That is right. I was Solicitor General of the United 
States from August 1947 until August 1952. 

The Cuatrman. You hold no official position now at all? 

Mr. Periman. None at all. I think it is explained here in the 
statement. 

During the last session of the 82d Congress, a subcommittee of the 
Senate Committee on the Judiciary had before it for consideration 
Senate Joint Resolution 130, introduced by Senator Bricker, propos- 
ing a new article to the Constitution of the United States relating 
to the making of treaties and executive agreements. The proposed 
article remained in committee at the end of the session, and so did not 
come to a vote. 

Senate Joint Resolution 1, introduced at this session, is a modified 
version of the proposal considered by the 82d Congress. The amend- 
ments now being considered eliminate some of the ‘objec tions made to 
Senate Joint Resolution 130, but it still appears to be both unneces- 
sary and a source of future difficulty and trouble for the Nation. 

During the period when Senate Joint Resolution 130 was being 
considered, I filed, as Solicitor General, on behalf of the Department 
of Justice, a statement as to the views at that time of the Department. 
That statement contained a discussion of the origin of the provisions 
relating to treatymaking, and showed with what care they were de- 
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bated and written during the Constitutional Convention. The rea- 
sons still seem to be applicable. We were, at the time our study was 
made, unable to agree with the sponsors of the proposed new article 
that there was any sufficient cause to amend the Constitution of the 
United States so as to limit the treatymaking powers of the Nation, 
the authority of the Senate over the making of treaties, and the 
author ity of President, as exercised since the founding of the Repub- 
lic, to make executive agreements. 

The substantial revisions made in Senate Joint Resolution 1 do not 
eliminate the objections made to the proposal which was abandoned. 
In fact, although less complicated in substance, it would introduce 
confusion and uncertainty in our foreign relations, would limit in 
many important respects the ability of the executive departments to 
negotiate treaties for submission to the Senate, and would nullify the 
applicability of the great body of precedents and interpretations built 
up by the P resident, the Senate, and the courts over the long period 
of years since the Constitution was first ratified by the States. 

Section 1 of Senate Joint Resolution 1 would invalidate any pro- 
vision of a treaty which denies or abridges any right enumerated in 
the Constitution. If this provision is intended to assert the suprem- 
acy of the Constitution over treaties, it is unnecessary, because the 
section would merely state what the law is and always has been. If, 
on the other hand, it is construed to have some meaning other than 
that, then the section will invite searches from time to time, as con- 
troversies over particular provisions of treaties may arise, to discover 
just what rights are enumerated in the C onstitution, and just how or 
to what extent, if any, they are affected by a provision of a treaty. 
Arguments will be made as to the existence of private or even public 
rights, presumably to be immunized and isolated from any relation- 
ship whatever to the economic, political or social status of the Nation 
as it may be affected by agreements with other sovereign powers. 

Section 2 of Senate Joint Resolution 1 contains restrictions on the 
treatymaking powers which seem to be in derogation of the avthor- 
ity of the United States to function as one of the sovereign powers of 
the world. It is a provision of the character which a despotic sover- 

eign might impose upon a satellite country, but certainly no such pro- 


vision has any place in the Constitution of the United States. It 
provides that— 


No treaty shall authorize or permit any foreign power or any international 
organization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States enumerated in this Constitution or any other 
matter essentially within the domestic jurisdiction of the United States. 

This section, if it becomes part of the Constitution, would imme- 
diately throw doubt—if it would not prohibit it entirely—on the 
authority of the United States to enter into international engagements 
for restrictions on the use of atomic energy, for general disarmament, 
and for other treaties through which wars may be outlawed and pre- 
vented, and peace—enduring peace—may some day shower its bless- 
ings upon mankind. These goals, if and when reached, will require 
effective international inspection. It was on that very point that 
efforts to limit the use of atomic energy for peaceful purposes failed. 
The United States advocated international inspection as an impera- 
tively needed guaranty that there would be no violations of disarma- 
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ent terms and conditions, but the Soviet Union objected, and the 
effort had to be postponed. If the time is ever ripe again to confer 
uch a boon on all the peoples of the world, the United States would 
be prohibited under the provisions of section 2 from participating. 
[It is indisputable that without our participation there could be no 
restrictions on the manufacture of atomic and other weapons of war. 
[t is unthinkable that section 2 could be seriously considered at any 
me, and especially during a period when the free peoples of the 
world are living in an era of cold and hot wars, with the fear of total 
onflict mounting day by day. 

| emphasize the injury to the United States, in its efforts to bring 
about worldwide peace, from the provisions of section 2 of Senate 
Joint Resolution 1. But that is not the sole objection, although it 
may be by far the most important. The section would prohibit par- 
ticipation by the United States in international control or inspection 
under treaties to limit the production, manufacture, and use of nar- 
cotics. Then, too, the section may operate to interfere with the effec- 
tive enforcement of international measures against white slavery, and 
it may adversely affect measures for the extradition of criminals. 

It is hardly necessary to point out to the members of this com- 
mittee that the language through which the prohibition against the 
exercise by foreign powers and international organizations of author- 
ity over rights of citizens of the United States within the United 
States may be susceptible of different interpretations. For example, 
it is not clear whether the restriction apphes solely to rights within 
the United States of citizens within the States. And as others have 
indicated, if it applies to citizens outside of the United States, treaties 
for reciprocal nondiscriminatory treatment would be invalid in some 
instances. 

The Cuarrman. Mr. Holman is here from the American Bar Asso- 
ciation. I would like to have you ask some questions on this section 
2, if you would. 

Mr. PertMan. May I finish this statement, please ? 

The Cuamrman. Before you go further, I would like to have him ask 
some questions. 

Mr. Hotman. Mr. Chairman, Mr. Perlman and I have never agreed 

on any matter of law that I know of, and would not now. But as I 
understand section 2, which is drawn differently from the American 
Bar section, it does apply and is intended to apply exactly as he states 
here: 
within the United States, solely to the rights of citizens within the United 
States, and within the States. 
There is no intention on Senator Bricker’s part, as I understand it, 
that it would apply to citizens outside the United States. The matter 
of narcotics and atomic energy has traditionally been in the treaty- 
making field. I think it was quite clear when Mr. Finch testified that 
these objections pass out of the consideration. 

I do not have any particular questions because I am sure Mr. 
Perlman will insist on his point of view as he did at the last hearing. 
But our position is that none of these matters are covered by this 
section 2. 

The CHarmrMan. Will you proceed, Mr. Perlman ? 

















402 TREATIES AND EXECUTIVE AGREEMENTS 


Mr. Pertman. I want to call attention to certain facts. I may 
have done it in this statement and if I have not, I will later. This 
is what I wanted to do and we happened to arrive at that point in 
the statement. 

Senator Dirksen. Would you like to have a question at this point ? 

Mr. Pertman. No, let me proceed, if you do not mind, Senator. 

I call this committee’s attention, and it is especially interesting in 
view of Mr. Holman’s statement, to the report on this proposed article 
made within the past few days to the house of delegates of the Ameri- 
can Bar Association by the Section of International and Comparative 
Law. The report was presented by Chief Judge John J. Parker of 
the Circuit Court of Appeals for the Fourth Circuit, one of the most 
eminent legal scholars in the Nation, who is regarded as one of our 
finest judges. I believe that the Section of International and Com- 
parative Law of the American Bar Association has in excess of 1,000 
members. The report is critical of each section of the proposed 
article, and enumerates other ambiguities in section 2. 

May I at this point read what ‘that report said with respect to 
section 2¢ | Reading: | 

Ambiguities 


Senator Kerauver. Mr. Chairman, is Judge Parker’s report in the 
record ¢ 

The CHarrMan. He is putting it in right now. 

Mr. Pertman. I am going to ask permission to put the whole report 
in. 


imbiguities—Even if there were determined to be no fundamental objections 
to these proposed restrictions on the treatymaking power, the new draft should 
be clarified in certain respects, including: 


1. Sections 1 and 2, what is meant by any right “enumerated” in the Con- 
stitution? For example, are rights under the due-process clause of the fourteenth 
amendment enumerated?’ In attempting to restate in the Constitution the 
generally accepted rule that treaties are subject to the Constiution, the risk is 
thus run of narrowing the rule. That is certainly not to be desired. 

2. In view of the specific reference in section 2 to “rights of citizens of the 
United States,” does section 1 relate to rights of citizens and aliens? Does 
it relate to citizens outside of the United States? If it does, the usual treaties 
which provide for reciprocal nondiscrimination against citizens or one country 
when in another would be invalid in certain cases. 

3. In section 2, what is the meaning of “any other matter essentially within 
the domestic jurisdiction of the United States”? 

Mr. SmrrHey. Mr. Perlman, have you ever heard of that phrase 
before ? 

Mr. Perutman. Yes, sir, it is in the Charter of the United Nations. 

Mr. Suirney. Did these same people ask any questions concerning 
the meaning of it at the time it was placed in the United Nations 
Charter ¢ 

Mr. Pertman. I do not know. It certainly was not before this 
committee. It is in their proposed amendment to the Constitution of 
the United States, which is a very different matter. It becomes perti- 
nent here. I just call your attention to the fact that there is not 
any attempt in this report, Mr. Chairman, to answer that quesion, 
but it is stated as one that the committee should answer or at least—— 

The CuarrMan. Have you this report ? 

Mr. Periman. Yes, sir. 

The CuarrmMan. Let the record show it is filed in its entirety. 
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(The reported referred to follows :) 


REPORT OF THE SECTION OF INTERNATIONAL AND COMPARATIVE LAW OF THE HOUSE OF 
DELEGATES ON SENATE JOINT RESOLUTION 1 (83:1) (THe BrRicKER AMENDMENT) 


(No recommendation ) 


INTRODUCTION 


Senate Joint Resolution 1, a copy of which is attached, was offered in the 
Senate on January 7, 1958, to amend the Federal Constitution (a) to restrict the 
reatymaking power, and (b) to restrict, or perhaps eliminate, the separate power 
of the President to make executive or other international agreements. 

In February 1952, Senator Bricker had introduced Senate Joint Resolution 130 
(82:2) for the same purposes. A few weeks later the house of delegates, over 
the opposition of this section, adopted a substantially different proposal, which 
bad been made by the committee on peace and law through United Nations, to 
limit only the treatymaking power. In September 1952, the House of delegates, 
again over the opposition of this section, adopted a proposal by the same com- 
mittee to restrict the use of executive agreements but differing from the portions 
of the 1952 Bricker proposal (S. J. Res. 130) dealing with executive agreements. 

A subcommittee of the Senate Judiciary Committee now has before it Senate 
Joint Resolution 1 (88:1), the new proposal by Senator Brickler which is briefly 
described above. While embracing the same subject matter and having the same 
objectives as Senate Joint Resolution 130 (82:2), it is very different not only 
from Senate Joint Resolution 130 but also from the two proposals by the house of 
delegates in 1952, and the section believes that, especially in view of the past 
interest shown by the house in this subject, it should report to the house on this 
new approach even though no recommendation is being made at this time. 


Il. THE RESTRICTIONS ON THE TREATY MAKING POWER 


These restrictions are in sections 1, 2, and 3 of Senate Joint Resolution 1 
which read as follows: 

“SecTIon 1. A provision of a treaty which denies or abridges any right enume- 
rated in this Constitution shall not be of any force or effect. 

“Sec. 2. No treaty shall authorize or permit any foreign power or any interna- 
tional organization to supervise, control, or adjudicate rights of citizens of the 
United States within the United States enumerated in this Constitution or any 
other matter essentially within the domestic jurisdiction of the United States 

“Sec. 3. A treaty shall become effective as internal law in the United States 
only through the enactment of appropriate legislation by the Congress.” 

Although a year of debate, writings and hearings has resulted in substantially 
better draftsmanship, the foregoing proposed restrictions are still subject to two 
fundamental objections and still contain serious ambiguities. 

Fundamental objections.—Section 3 leaves the principle of Missouri v. Holland 
(252 U. S. 416 (1920) ) untouched because it would permit a treaty to authorize 
legislation otherwise unconstitutional as within exclusively State jurisdiction. 
This is contrary to the effect of the proposal adopted by the house of delegates 
last February, but is in accord with Senate Joint Resolution 130 and with the 
position taken by this section at that time. However, section 3 still contemplates 
that a treaty which would by its terms be “effective as internal law” could become 
so only if supplemented by an appropriate act of Congress. This would prevent 
any treaty from becoming self-executing as “internal law,” and, in a large and 
usual area of treaty-making (i. e., the conventional treaties of friendship, com- 
merce, and navigation provided for nondiscriminatory treatment of our citizens 
abroad and aliens while here, tax treaties, etc.) might embarrass our Govern- 
ment in the negotiation of treaties with other countries. In view of the well 
recognized power of Congress to supersede a treaty’s internal effect by subsequent 
legislation and, especially, in view of the Senate's historic reluctance to ratify 
treaties without extremely critical analysis, it is not understood why the burdens 
of our Government in dealing with foreign nations should be thus increased. The 
present Senate is, in fact, certain to act on proposed treaties very cautiously. 

The second fundamental objection lies in section 2. Is it really desirable 
to prohibit, by constitutional amendment, any treaty that provides for arbitra 
tion by an international organization of “any * * * matter essentially within 
the domestic jurisdiction of the United States”? Under the Convention on 
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International Civil Aviation, signed at Chicago in 1944 (61 Stat. 1180), which 
deals largely with international flights and aviation services and practices, cer- 
tain disputes are subject to decision by international bodies (Sutherland op. cit. 
supra, p. 1330). Without analyzing any particular aspect of that convention, 
is it really desirable to prohibit, by constitutional amendment, any treaty that 
contains such a provision? If such an amendment were adopted, just how do we 
work out with foreign countries, under law, disputes or differences with regurd 
to the practical problems of international communications, transportation, fish 
eries, and the like? Also, in order to get exclusive jurisdiction of our Armed 
Forces in a foreign country, we should, it would seem, be in a position to grant 
similar jurisdiction over its troops in the United States. But is not this latter 
a “matter essentially within the domestic jurisdiction of the United States”? 

Ambiguities.—Even if there were determined to be no fundamental objections 
to these proposed restrictions on the treaty-making power, the new draft should 
be clarified in certain respects, including 

1. In sections 1 and 2, what is meant by any right “enumerated” in the Constitu 
tion? For example, are rights under the due-process clause of the fourteenth 
amendment enumerated? In attempting to restate in the Constitution the gen- 
erally accepted rule that treaties are subject to the Constitution, the risk is thus 
run of narrowing the rule. That is certainly not to be desired. 

2. In view of the specific reference in section 2 to “rights of citizens of the 
United States within the United States,” does section 1 relate to rights of citizens 
and aliens? Does it relate to citizens outside of the Unied States? If it does, 
the usual treaties which provide for reciprocal nondiscrimination against citizens 
of one country when in another would be invalid in certain cases. 

3. In section 2, what is the meaning of “any other matter essentially within the 
domestic jurisdiction of the United States’? 

1. In section 3, what does “effective as internal law” mean? If, pursuant to 
treaty (or executive agreement) the United States and Great Britain agreed 
on a blockade of a third country and an American steamship company asserted 
the blockade as a defense in a court in the United States for nonperformance 
of a contract, would the defense be unavailable if the treaty (or executive 
agreement) had not been supplemented by act of Congress? 


Ill. EXECUTIVE AND OTHER AGREEMENTS MADE BY THE PRESIDENT 


Section 4 of Senate Joint Resolution 1 deals with such agreements as follows: 

“Section 4. All executive or other agreements between the President and any 
international organization, foreign power, or official thereof, shall be made only 
in the manner and to the extent to be prescribed by law. Such agreements shall 
be subject to the limitations imposed on treaties, or the making of treaties, by 
this article.” 
the last sentence makes sections 1, 2, and 3, discussed above, applicable to execu- 
tive agreements as well as treaties. 

As stated to the House both in February and Sepember of last year, this sec- 
tion has been seriously concerned over the extent to which Presidents have on 
some occasions fixed long-term national policy by secret executive agreements. 
The section has been trying to determine whether there is a practicable and 
realistic way of controlling the President’s power to make such agreements. 
The section opposed the proposal adopted by the House in September because it 
did not find it satisfactory, and neither Senate Joint Resolution 130 in the last 
Congress nor Senate Joint Resolution 1 in this one appears acceptable. The 
problem is extremely complicated and deserves further study. 

It should be recalled that the large majority of agreements between the Presi- 
dent and foreign powers or international organizations that are not in the form 
of treaties, and ratified by the Senate as such, are, under existing practice, 
either pursuant to act of Congress or subsequently approved by Congress. 
These are called “statutory executive agreements” for the purpose of this report. 
The relatively small number of such agreements in which Congress now plays 
no part are the ones which have created concern. To keep this small category in 
focus, such executive agreements are herein called ‘“‘nonstatutory executive 
agreements.” 

The practical difficulty in limiting the President’s power to make nonstatutory 
executive agreements is that someone in our Government must have the power 
to deal with foreign nations quickly or secretly when, on occasion, such action 
is necessary. It is understood that most nonstatutory executive agreements 
have been made either under such circumstances or in connection with so trivial 
a matter that reference to Congress would be absurd. 
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With this background, what does section 4 of Senate Joint Resolution 1 do? 
The first sentence is mandatory. No executive agreement, either statutory or 
nonstatuory, could be made until Congress prescribed the permissible manner of 
making such agreements and their nature. Bearing in mind the above-men- 
tioned fact that nonstatutory executive agreements are generally made because 
of practical demands of speed or secrecy, Congress would have either to confer 
on the President broad powers to proceed on his own or require him in some 
manner to obtain outside approval, presumably from Congress or its repre- 
sentatives, in the case of each nonstatutory executive agreement. Not know- 
ing what sort of implementing statute is contemplated, it cannot be said whether 
some practical and satisfactory procedure has been, or could be, devised. 

It is frequently contended that the Constitution should be amended to provide 
for ratification of a treaty by a majority of both Houses of Congress rather 
than by two-thirds of the Senate present. Under section 4, Congress, especially 
a subservient one, could by majority vote authorize the President to make exec- 
utive agreements in lieu of treaties. 3arring a Supreme Court holding of un- 
constitutionality, who could prevent such a consequence? Yet, if that were to 
be the result, it would be far better to present a proposed amendment along the 
lines mentioned at the beginning of this paragraph than an amendment like 
section 4. 

Congress has already exercised for many years the power to control executive 
agreements. It has thus, in general, prohibited the Executive from participating 
in any international congress or conference without previous specific authority 
of law (37 Stat. 913, Mar. 4, 1913). It has gone so far, in detail, as to spell 
out the terms of a proposed executive agreement (the Philippine Trade Act of 
1946, 60 Stat. 151). Rather than bar all executive agreements by constitutional 
amendment until Congress has regulated them by a future law whose terms 
are not known, would it not be better for Congress to continue, to the extent 
deemed desirable, to control executive agreements by legislation, which could 
be carefully considered before adoption, rather than to have a generalized 
constitutional amendment on the subject? 

Sections 1, 2, and 3 of Senate Joint Resolution 1 apply to executive agree- 
ments as well as to treaties, as previously pointed out. This report will not 
be lengthened to consider their separate effect on executive agreements, except 
to mention that under section 4 Congress would have to authorize executive 
agreements in advance and then, under section 3, would have to enact further 
laws in order to make them effective as internal law. 


IV. CONCLUSION 


As mentioned at the outset, Senate Joint Resolution 1 (83:1) is far better 
drafted than was its predecessor, Senate Joint Resolution 130 (82:2). Many 
pitfalls that were shown during last year’s discussions have been avoided. 

Refinement has not, however, overcome the two fundamental objections to 
restricting the treatymaking power that are mentioned in point II and, as 
discussed in point III, the answer to the problem in limiting the power of the 
President to make nonstatutory executive agreements does not yet seem to 
have been found. 

Respectfully submitted. 

LyMAN M. Tonpet, Jr., Chairman. 
Wiper Lucas, Secretary. 
JouHn J. Parker, Section Delegate. 


83p ConarEss, 1st SESSION 


Mr. Bricker proposing an amendment to the Constitution of the United States 
relative to the making of treaties and executive agreements 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of 
the Constitution when ratified by the legislatures of three-fourths of the several 
States: 

“ARTICLE — 


“SecTion 1. A provision of a treaty which denies or abridges any right enu- 
merated in this Constitution shall not be of any force or effect. 
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“Sec. 2. No treaty shall authorize or permit any foreign power or any inte 
national organization to supervise, control, or adjudicate rights of citizens of 
the United States within the United States enumerated in this Constitution 
or any other matter essentially within the domestic jurisdiction of the United 
States. 

“Sec. 3. A treaty shall become effective as internal law in the United States 
only through the enactment of appropriate legislation by the Congress. 

“Spo. 4. All executive or other agreements between the President and any 
international organization, foreign power, or official thereof, shall be made only 
in the manner and to the extent to be prescribed by law. Such agreements 
shall be subject to the limitations imposed on treaties, or the making of treaties, 
by this Article 

“Sec. 5. The Congress shall have power to enforce this article by appropriate 
legislation. 

“Sec. 6. This Article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission.” 

Mr. Hotman. I would also like to file the action of the house of 
delegates of the American Bar Association, its official voice, which 
showed there were only four members of the section there who made 
up this report and the House in permitting it to be filed did so by the 
proviso that nothing therein should bind the house of delegates of the 
American Bar Association or the American bar. So this is a report by 
four men. Mr. Rhyne says three. 

Mr. Periman. I have the names here. I mention them in my 
statement. It is a report by three men who represented the section 
Ww hich—— 

Mr. Hotman. No. That was brought out. They admitted they 
did not represent the section. They only represented the council of 
the section and three men acted for the council. That was all brought 
out in debate. We can have several of us here to testify under oath 

Mr. Pertman. There is no need to. 

Mr. Hotman. You were not present out there. 

Mr. Pertman. No. 

Senator Dirksen. It is important at this point that we be quite clear 
whether this is a report by three individuals who are really speaking 
for themselves. 

Mr. PertmMan. No, sir; these spoke for the council; at least the 
section. The section has a thousand members in it. 

Senator Dirksen. Can we not get an agreed statement here for the 
record as to Just what this report does represent ? 

Mr. Pertman. As Mr. Holman says, these three were authorized, I 
suppose, to make the report by the council of the section. 

Mr. Hotman. They were the only ones of the council present and 
the house received it only as a matter of courtesy and put on the pro- 
viso that it should not be construed as action of the house in any re- 
spect, confirming their former action. 

Mr. Pertman. You said they were the only ones present. Nobody 
is present at a meeting of the house of delegates except those that 
happen to be delegates. 

Mr. Hotman. There were only three men of your section there. 

Mr. Pertman. The only ones who can attend those meetings. 

Mr. Hotman. You made the statement many times, you made it at 
an international conference in London. Judge Florence Allen, of the 
sixth circuit, said it was an improper statement to say that you had 
a section of a thousand people against this. You debated genocide at 
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Louis. Your contentions were overruled by a large majority 

vote. 
Mr. Pertman. Mr. Holman, if you want to bring up that matter 
let me tell you that IT am a member of that section. I attended the 
meeting at which the report was approved, that I think Mr. Charley 
Rhyne, who is in the room here, had a hand in writing. I think he 
was chairman of the section at the time. At the meeting of the sec- 
tion that report was approved. 

Mr. Hotman. Which report ? 

Mr. PertmMan. You brought in genocide. I am telling you about 
cvenocide. 

Senator Dirksen. I just want to point out, Mr. Perlman, that 
when the record of this hearing is read, youngsters in high school will 
be adducing evidence and saying, “Here is a statement representing 


i 


the views of a thousand lawyers.” Now, if it is not a thousand, how 
many is it? 

Mr. Prriuman. I think it is a thousand, if Your Honor please, be- 
‘ause of the reason that this committee was authorized by the council 
of the section, the council of the section is authorized to speak for the 
membership of that section. 

Senator Warktns. How many in the council? 

Mr. Horman. Usually about six. There were three present. There 
was no meeting of the section at all of any kind on this report. It 
was made up by three men and three produced it. There was an ob- 
jection to its even being filed. As a matter of courtesy it was allowed 
to be filed, but the reservation was put on it that it did not represent 
the views of the American Bar Association at all. Is that right, Mr. 
Rhyne / 

Mr. Ruyne. Yes, it is. 

Mr. Pertman. It was sent out by the American Bar Association as 
the report of the section. That is all I know. 

Senator Dirksen. Mr. Holman said that the House of Delegates ad- 
mitted the filing of the report. 

Mr. Horman. They always admit a report as a matter of courtesy. 

Mr. PertmMan. That is right, but the council is the council of the 
section. It acts for the section. 

Senator Warkins. How many men compose this council ? 

Mr. PertmaNn. Six. 

Senator Warkins. How many were present when this report was 
authorized by the council ? 

Mr. Pertman. I don’t know. 

Mr. Hotman. Three. 

Mr. PeruMan. I am surprised that three would be there. 

Senator Warkrns. Three authorized the report ? 

Mr. Pertman. One of them, by the way, is the chairman of the 
whole section that contains a thousand members. Now, you are not 
going to assume he acted without authority. 

Senator Dirksen. I do not know about that. 

Mr. Horman. He did act without authority. You see, the dif- 
ficulty is never at midyear meeting is the section present because that 
is a meeting of a few lawyers and the house of delegates, all the house 
of delegates. So Mr. Schweppe asked the chairman of the section 

whether this was a report of the section. He said no, this was a report 
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of the council. How many of the council are here? Three. That is 
the record of this thing at Chicago. 

The CuarrmMan. You may proceed, Mr. Perlman. 

Mr. Pertman. Section 3 has already raised doubts, both as to its 
meaning and application, in the minds of recognized authorities on 
constitutional and international law. It provides that— 

A treaty shall become effective as internal law in the United States only through 
the enactment of appropriate legislation by the Congress. 

The report of the section of international and comparative law of the 
American Bar Association asks : 

What does “effective as internal law” mean? If, pursuant to treaty (or execu- 
tive agreement) the United States and Great Britain agreed on a blockade of a 
third country and an American steamship company asserted the blockade as a 
defense in a court in the United States for nonperformance of a contract would 
the defense be unavailable if the treaty (or executive agreement) had not been 
supplemented by act of Congress?” 

Section 4 embodies an effort to restrict the making of executive 
agreements. These, in the future, if the article becomes part of the 
Constitution, are to be made only in the manner and to the extent pre- 
scribed by law, and are to be subject to the proposed limitations on 
treaties and the m: aking of treaties. 

The report of the section of international and comparative law of 
the American Bar Association, presented by Judge Parker and signed 
by him and by Lyman M. Tondel, Jr., chairman, and Wilder Lucas, 
secretary, contains a rather detailed treatment of these provisions, 
with a statement of the reasons why they are objectionable. I shall 
not restate them here. I am aware of the fears which have been 
expressed in recent years concerning the possibility of abuse of the 
power of the President to make agreements with foreign powers and 
organizations. I submit that there is no substantial basis for such 
fears and that history does not support the arguments which have 
been advanced in support of the proposal to undermine and limit the 
authority of the President to act in time of grave emergency. We 
are living in dangerous times, when the power to act must sometimes 
be exercised without delay to protect the national safety. We keep 
repeating to each other that the power to act in time of emergency 
must be vested somewhere, especially under conditions where other 
nations do act without debate and without notice to the rest of the 
world. The Constitution has given it to the President, and nobody 
suggests any other agency. I submit that we ought not—we must 
not—limit the power of the Chief Executive to make such agreements 
with foreign powers or organizations as have been made in the past. 

Senator Warxkrtns. Now, would you say that even though in effect 
they amount to a treaty ¢ 

Mr. Pertman. If they in effect are treaties, they should be sub- 
mitted to the Senate. 

Senator Burier. But they do have the effect of a treaty, do they 
not, Mr. Perlman ? 

Mr. Pertman. No; they do not. 

Senator Burier. Did not the Pink case hold that the agreement 
between President Roosevelt and Litvinoff had the full effect of a 
treaty? That was not submitted to the Senate. 

Mr. Pertman. Both the Belmont and the Pink cases held that 
executive agreements that were incident to the recognition of a for- 
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eign power did cut across state policies. They held that in both 
those cases, 

Mr. Horman. That had the effect of a treaty. 

Mr. Pertman. That is right. 

Senator Butter. It is the same thing. 

Mr. Pertman. It is a treaty, if you reall it a tre: aty. It is a treaty 
iat Congress can wipe out anytime it desires. 

Congress has authority to decline to be bound by any such agree- 
ments, to refuse whatever appropriations may be necessary to put them 

to effect, or to repudiate and nullify them entirely by appropriate 

ction. 

Senator Warxrns. How can you do it after they have been acted 
upon by other parties, effectively, as a practical matter? We are 
facing that situation now with the Yalta agreement, with the Toronto 
ar and Potsdam agreements. They have been acted upon. The state- 
nent is now made, “You can’t repudiate, you can’t roll them back, 
cause we have done certain things under them.” 

Mr. Pertman. Senator, I do not want to debate the Yalta agree- 
nent with you, but you are here in 1953 taking some action with re- 
pect to the Yalta agreements that were made a long time ago and 
ould have been repudiated if the Congress saw fit immedi: ately after 
they were made. One of the things that disturbs me, Senator, about 
this discussion is the talk all the time of secret agreements and I tried 
to find out where the secrets were, who had them. I cannot find them. 
rhe writers on them say that everything in connection with those 
igreements was made public long ago. The Congress of the United 
States could have repudiated them long ago. When you come up to it 
today, all I can find out about it from the publications, and all T can 
find out about it from those who were there, and who testified before 
senatorial committees, is that those agreements were proper, they 
hould have been made at the time they were made and the only dif- 
iculty with them is that they were violated by Soviet Russia. 

Senator Warkins. You do not agree they should have been sub- 
mitted to the Senate for approval? 

Mr. Pertman. I do not know. I do not want to pass on that 
question. 

Senator Warktins. That is the very question we are having up 
here now. 

Senator Dirksen. Mr. Perlman, let me ask at this point: First, to 
keep the record clear and I hope I am right, the conference took place 
in February 1945. As I remember, the first press release showing in 
summary what actually was done at Yalta did not come out of the 
State Department until March of 1947, notwithst: anding the fact that 
the President reported to the Congress in joint session on the 1st of 
March and there he gave some vague hints with respect to three votes 
for Russia, for instance, and Churchill made his report to Parliament 
where he spelled out in some greater detail and, incidentally, as a foot- 
note I was in Parliament at the time Churchill made his report. Now, 
I want to get what Senator Watkins says, you say Congress can undo 
them. One of the agreements at Yalta was, and they ‘signed it, that 
the Curzon line should be the eastern boundary of Poland. That in- 
volved roughly one-third of Polish territory and millions of Polish 
people. You tell me how you undo it when the armies of Marshal 
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Stalin move into that one-third? You tell me how anything that Con- 
gress can do can vitiate that action? That was done by agreement. 

Mr. Pertman. I cannot tell you, but I do call your attention to the 
fact that there is some question as to whether Congress at that time 
would have any authority to interfere with the decision made not by 
the President of the United States in that capacity alone but in his 
capacity as Commander in Chief of the Armed Forces of the United 
States; and whether agreements were made by him in that capacity o 
were made by generals in the field. They are agreements that are 
authorized under our system of government. 

Senator Burier. That sounds like the Steel Seizure case, it seems 
to me. 

Mr. PertmMan. No; as I understand it, the effort at Yalta was to 
bring Russia into the war on our side. 

Senator Warkins. Were they not actually fixing for all time the 
boundaries of those nations involved ? 

Mr. Pertman. | hope not, for all time to come. 

Senator Warkins. For a long time, anyway. 

Mr. Peritman. That is right. Well, somebody has to do it, 
senator. 

Senator Warkins. In other words, what they were doing was mak- 
ing an executive agreement which in effect was a treaty. 

Senator Burier. You tell this committee you think that was a mili- 
tary decision ¢ 

Mr. Pertman. I am sure it was a military decision. The purpose 
of the meeting was to bring Russia into the war on our side. 

Senator Burier. That was really a treaty. 

Mr. Pertman. After all, we do not ordinarily make treaties fixing 
boundary lines of nations in other parts of the world. 

Senator Burier. If it is arrived at as a military decision, it should 
be implemented by treaty. You must admit that. 

Mr. Pertman. I do not know why we would negotiate a treaty, if 
you call it a treaty, for the fixing of a line between nations somewhere 
else in the world. 

Senator Burier. You said for military purposes. 

Mr. Pertman. You are talking about a treaty. I am talking about 
the action of a commander in chief in the field. 

Senator Warkrins. What about Versaille?, Didn’t we make a treaty 
there fixing the boundaries of all Europe? 

Mr. Pertman That was submitted to the Senate and it was rejected. 

Senator Warxrns. It is the same kind of treaty here. They were 
entering in an agreement to fix the boundaries and futures of people 
over there. Why should any commander in the field be permitted 
to do that sort of thing, binding us for future generations in this 
country? That is a thing I cannot understand. 

Mr. Pertman. I would assume that the war being over, when the 
time came to make a treaty of peace, which has not yet been made, 
that it would be and it would have to be submitted to the Senate of 
the United States You have not made those treaties. 

Senator Warkins. You remember the contention of President 
Wilson in his criticism of the agreements that were made secretly 
by the other powers promising this or that territory to some of 
the others during World War I and his repudiation of them ? 
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Mr. Pertman. That is right. He was for open covenants openly 
rrived at. 

Senator Watkins. They were for executive agreements behind the 
enes, 

Mr. Pertman. We did not. 

Senator Warxrns. That is what I am saying, but we did in this 
Second World War. 

Mr. Pertman. We did in the field, and in the course of time, when 
. treaty was entered into between the nations ending not only the 
ostilities but firming up what had been agreed to ‘and what was 
roposed, finally would have to be submitted to the Congress. 

Senator Warxins. There is nothing we can do about it now. 

Mr. PertMan. We have never been able to get those nations, because 
of Russia’s objection, to make a final treaty of peace. That is the 
inhappy situation. 

Senator Warxins. They considered the agreement itself sufficient 
reaty and under their customs over there that was a treaty and most 
‘f the European nations would assume ig was a treaty, even though 

» American Senate did not ratify it. That is the tradition over 
there: They have a different system here. That is what we are 
trying to protect. 

Mr. - RLMAN. There is more reason to fear that the absence of such 
power, or the limitations and handicaps upon the exercise of such 
power as the President, may in the long run prove more detrimental 
to the people of the country than the continuance of the present situa- 
tion—a situation which has been unchanged since the Republic first 
began to function. 

Section 4 and the other sections of the proposed article reflect the 
fears of the period. Senate Joint Resolution 1 in this Congress, and 
ie ger Joint Resolution 130 in the 82d Congress, were created by fears 
of what the President and what two-thirds of the Senate may do. 

mnt il recently such objections as were voiced to the provisions in the 
Constitution for the making of treaties were based on the reluctance of 

he Senate to give its approval to treaty proposals. Some people 
u cited that the treaty authority be broadened and made more respon- 

ive to current ideas and desires. The will of a majority of the 
Senate, and perhaps a majority of the people of the country, has been 
defeated by less than a majority of the Members of the United States 
Senate. In that way we were kept out of the League of Nations. 
Whether for good or for bad, that decision was made in accordance 
with the provisions of the Constitution, and was accepted by the 
American people. Movements to reduce the number of votes needed 
for ratification of treaties, and to add approval by the House, were 
resist ted. 

This present proposal to limit the treaty-making power of the 
Nation, to restrict the authority of the Senate over treaties, and to 
curtail the power of the President to make executive agreements in 
matters concerning foreign affairs, should also be resisted—I hope 
with like effect. I believe that the people of the United States are 
willing to continue to trust the President and the United States 
Senate to guard their interests in such matters. The record shows 
that they have done it well. There is no valid reason, with the history 
you have made, and your predecessors have made, to tear out of the 
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Constitution the provisions written into it by the Founding Fathers, 
and to attempt to substitute written evidence that the Senate of the 
United States is afraid to trust itself to continue to exercise the powers 
vested in it for more than a century and a half. 

Thank you. 

The CramMan. Senator Dirksen, have you any questions? 

Senator Dirksen. I was going to say with respect to Mr. Perlman’s 
last observation, I don’t know whether the Senate trusts itself, but I 
have been in Washington for 20 years and I have developed a rather 
substantial distrust about this theory of a government of men instead 
of a government of law. That of course brings me around to this, 
Mr. Perlman. You were the Solicitor of the United States in the 
Department of Justice when the steel case came on to the Supreme 
Court. 

Mr. Prerimayn. Yes, sir. 

Senator Dirksen. You were, so to speak, the Government’s lawyer. 

Mr. Pertman. Yes, sir. 

Senator Drrxsen. I notice in the decision of the Chief Justice that 
refers to defendant’s brief. I suppose that was your brief, was it not? 

Defendant’s brief informs us that the Soviet Union maintains the largest air 

force in the world, maintains ground forces much larger than those presently 
available to the United States, and the countries joined with us in mutual security 
arrangements. 
I am rather curious as es the brief and the argument that you made 
in the Steel case and whether or not the opinion voiced by the Chief 
Justice and in which at least there was partial concurrence by Justices 
Reed and Minton, whether your argument was substantially the same, 
namely, that because of an emergent and critical condition in the 
world and since we were members of the United Nations, that there 
was a power that the President could exercise. 

What was the burden of your argument in that case? You were 
defending the Government position, were you not? 

Mr. Pertman. Yes, sir. I listened to the questions that you asked 
the previous witness with respect to the Chief Justice’s opinion. I do 
not think that actually there is any statement in the opinion that 
would warrant the construction that you were asking about. The 
Chief Justice did not rest any finding on any provision of the United 
Nations. He just used the fact that the United Nations had been 
created and that we were a member of it, as part of the history he gave 
of the situation that confronted the Nation when that case arose. He 
said, as you will find in the opinion, that he was stating those facts to 
show the context in which the matter came before the Court. What 
he did finally in his opinion, the minority opinion, was to rest what 
he thought was the authority of the P1 ‘esident to act in the way he did 
under those circumstances on the provision of the Constitution of the 
United States that vests in the President the authority to take care 
that the laws should be executed. 

And he pointed to a number of laws that the Congress of the United 
States itself had enacted, making appropriations, sending our armies 
abroad, giving help to the other nations, and making appropriations 
for the armed forces in Korea. He pointed to all those different acts of 
Congress, and to treaties and other engagements which had been 
made, to emphasize the fact that it was necessary to keep the produc- 
tion of steel in continuous operation in order to enable this Nation 
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fulfill its obligations that it had assumed under acts passed by 
Congress and under treaties ratified by the Senate of the United 
tates. 
Senator Dirksen. Now, Mr. Perlman, that of course is your in- 
rpretation of the opinion of the Chief Justice. I try to see it in its 
tirety, his many allusions to the Mutual Security and Mutual As- 
stanee Act, his allusions going back to the Founding Fathers and 
the Civil War. But there was so much stress, of course, upon the 
jligations that were upon us in Korea and how we got there and of 
uirse it goes right back to the United Nations. As ‘I just read it in 
ts entirety, it just seems to me that he depended on that. 
Mr. PertMan. | disagree with that. 
Senator Dirksen. I am more interested at the moment, however, in 
e burden of the argument which you advanced to the Supreme Court 
support of the steel seizure, whether your argument was the foun- 
tion finally for the opinion by the C hief Justice. 
Mr. Pertman. I hope it was. I do not think that he pulled the 
xpressed ideas in that opinion out of the thinair. ‘There wasa strenu- 
irgument on both sides, and we tried to file the best brief within 
very limited time of which the Department was caps able. We tried to 
over all of the different aspects of that very serious question. One 
: if them, of course, one of the serious ones, one of the important situa 
ons was the fact that we were in a hot war or cold war, whatever kind 
of war you might designate it. Mr. Justice Jackson objected to the 
statement I made that we were living under war conditions. He said 
thought he had read it was a police action, and there was some dis 
ussion of that point. But the allusion in the Chief Justice’s opinion 
to the Civil War was merely to point up a precedent. President Lin- 
oln had seized a railroad without congressional authority, and we had 
ill those different precedents. 

Senator Dirksen. Of course, no treaty was involved there and no 
nternational rights. 

Mr. Pertman. The question before the Court was whether the 
President could make a seizure of that kind without specific congres- 
sional authority. 

Senator Burier. But that railroad was in the war area at the time 
of hostilities, right in that immediate vicinity. 

Mr. Pertman. That is right, but it was an Executive action. 

Mr. Hotman. A decision as Commander in Chief. 

Mr. Pertman. Yes, sir. 

Mr. Hotman. Not as President. 

Mr. Pertman. I think you would find in the position that we took 
in the Steel case that the President acted, the President’ s Executive 
order, the seizure order was done both as President and as Commander 
in Chief, too. 

Senator Dirksen. I do not want to belabor the point beyond this, 
because I think Mr. Perlman has been very generous in saying that 
judges and justices do not reach into thin air for these opinions. 

Mr. Pertman. I hope they read our brief. 

Senator Dirksen. I think it is quite evident they not only did read 
your brief but probably they drew rather generously upon the sub- 
stance of the brief. 

Mr. Pertman. I hope so. 
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Senator Dirksen. That is probably an understatement on my part. 
The opinion can speak for itself, so I do not think we need to belabor 
that any further, because that is a matter of interpretation. The opin 
ion is here. 

The Cuairman. You agree that the Solicitor General must have 
written a very good brief to have convinced the Chief Justice. 

Senator Dirksen. I am sure of that, and I am sure also, since there 
is reference to the defendant’s brief, it brings into context the whole 
international picture. I intend, of course, to rest on the decision of 
the Supreme Court. It was not included in the hearings of the Senate 
Joint Resolution 130 before, so I would like to ask now at this point 
the opinion of the Court in the Youngstown Sheet case, which is the 
Steel case, be inserted in the record of the hearings, and if Mr. Per] 
man has a spare copy of his brief I should like to see it included in 
the record also at this point. We can, of course, get it out of the record. 

Mr. Pertman. I will supply you with one. 

The Cuatrrman. We will place both of them in the record. 

(The material referred to follows:) 


SUPREME COURT OF THE UNITED STATES 
NOS. 744 AND 745, OCTOBER TERM, 1951 
No. 744 


THE YOUNGSTOWN SHEET AND TUBE COMPANY, ET AL., PETITIONERS 
v. 


CHARLES SAWYER. 
No. 745 


CHARLES SAWYER, PETITIONER, 
v. 
THE YOUNGSTOWN SHEET AND TUBE COMPANY, ET AL. 


ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT. 


{June 2, 1952.) 


Mr. Curer JusTICE VINSON, with whom Mr. Justice Reep and Mr. Justice 
MINTON join, dissenting. 


The President of the United States directed the Secretary of Commerce to take 
temporary possession of the Nation’s steel mills during the existing emergency 
because “a work stoppage would immediately jeopardize and imperil our national 
defense and the defense of those joined with us in resisting aggression, and would 
add to the continuing danger of our soldiers, sailors and airmen engaged in 
combat in the field.” The District Court ordered the mills returned to their 
private owners on the ground that the President’s action was beyond his powers 
under the Constitution. 

This Court affirms. Some members of the Court are of the view that the Presi- 
dent is without power to act in time of crisis in the absence of express statutory 
authorization. Other members of the Court affirm on the basis of their reading of 
certain statutes. Because we cannot agree that affirmance is proper on any 
ground, and because of the transcending importance of the questions presented 
not only in this critical litigation but also to the powers the President and of 
future Presidents to act in time of crisis, we are compelled to register this 
dissent. 
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I. 


In passing upon the question of Presidential powers in this case, we must first 

nsider the context in which those powers were exercised. 

Chose who suggest that this is a case involving extraordinary powers should be 

\dful that these are extraordinary times. A world not yet recovered from the 

vastation of World War II has been forced to face the threat of another and 

re terrifying global conflict. 

Accepting in full measure its responsibility in the world community, the United 

ates Was instrumental in securing adoption of the United Nations Charter, ap 

oved by the Senate by a vote of 89 to 2. The first purpose of the United Na- 
ons is to “maintain international peace and security, and to that end: to take 
effective collective measures for the prevention and removal of threats to the 
eace, and for the suppression of acts of aggression or other breaches of the 
neace,...* In 1950, when the United Nations called upon member nations “to 
render every assistance” to repel aggression in Korea, the United States fur- 
shed its vigorous support.? For almost two full years our armed forces have 
een fighting in Korea, suffering casualties of over 108,000 men. Hostilities have 

t abated. The “determination of the United Nations to continue its action in 
Korea to meet the aggression’ has been reaffirmed.’ Congressional support of 
he action in Korea has been manifested by provisions for increased military 
manpower and equipment and for economic stabilization, as hereinafter described. 

Further efforts to protect the free world from aggression are found in the 
ongressional enactments of the Truman Plan for assistance to Greece and Tur- 
ey * and the Marshall Plan for economic aid needed to build up the strength 
ff our friends in Western Europe.’ In 1949, the Senate approved the North 
Atlantic Treaty under which each member nation agrees that an armed attack 
against one is an armed attack against all. Congress immediately implemented 
the North Atlantic Treaty by authorizing military assistance to nations dedi- 
cated to the principles of mutual security under the United Nations Charter.’ 
Che concept of mutual security recently has been extended by treaty to friends 
in the Pacific.’ 

Our treaties represent not merely legal obligations but show congressional 
recognition that mutual security for the free world is the best security against 
the threat of aggression on a global scale. The need for mutual security is 
shown by the very size of the armed forces outside the free world. Defendant's 
brief informs us that the Soviet Union maintains the largest air force in the 
world and maintains ground forces much larger than those presently available 
to the United States and the countries joined with us in mutual security ar- 
rangements. Constant international tensions are cited to demonstrate how 
precarious is the peace. 

Even this brief review of our responsibilities in the world community discloses 
the enormity of our undertaking. Success of these measures may, as has often 
been observed, dramatically influence the lives of many generations of the world’s 
peoples yet unborn. Alert to our responsibilities, which coincide with our 
own self preservation through mutual security, Congress has enacted a large 
body of implementing legislation. As an illustration of the magnitude of the 
over-all program, Congress has appropriated $130 billion for our own defense 
and for military assistance to our allies since the June, 1950, attack in Korea. 

In the Mutual Security Act of 1951, Congress authorized “military, economic, 
and technical assistance to friendly countries to strengthen the mutual security 
and individual and collective defenses of the free world, * * *”* Over $514 
billion were appropriated for military assistance for fiscal year 1952, the bulk 
of that amount to be devoted to purchase of military equipment.” A request 
for over $7 billion for the same purpose for fiscal year 1953 is currently pending 
in Congress.“ In addition to direct shipment of military equipment to na- 


159 Stat. 1031, 1037 (1945) ; 91 Cong. Rec. 8190 (1945). 

2U. N. Security Council, U. N. Doc. 8/1501 (1950) : Statement by the President, June 25, 
1950, United States Policy in the Korean Crisis, Dept. of State Pub. (1950), 16 

-U. N. General Assembly, U. N. Doc. A/1771 (1951). 

461 Stat. 103 (1947) 

®°62 Stat. 137 (1948), as amended, 63 Stat. 50 (1949), 64 Stat. 198 (1950) 

“63 Stat. 2241 (1949), extended to Greece and Turkey, 8S. Exec. E, 82d Cong., 2d Sess 
(1952), advice and consent of the Senate granted. Cong. Rec., Feb. 7, 1952, p. 944. 

763 Stat. 714 (1949). P 

*S. Execs. A, B, C and D, 82d Cong., 2d Sess. (1952), advice and consent of the Senate 
granted. Cong. Ree.. Mar 20, 1952, pp. 2635, 2636, 2646. 

°65 Stat. 373 (1951). 

65 Stat. 730 (1951).; see H. R. Doc. No. 147, 82d Cong., Ist Sess. 3 (1951) 

See H. Doc. 382, 82d Cong., 2d Sess. (1952). 
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tions of the free world, defense production in those countries relies upon ship 
ment of machine tools and allocation of steel tonnage from the United States 

Congress also directed the President to build up our own defenses. Congress, 
recognizing the “grim fact ... that the United States is now engaged in a 
struggle for survival” and that “it is imperative that we now take those necessary 
steps to make our strength equal to the peril of the hour,” granted authority to 
draft men into the armed forces.” As a result, we now have over 3,500,000 men 
in our armed forces.“ 

Appropriations for the Department of Defense, which had averaged less than 
$13 billion per year for the three years before attack in Korea, were increased 
by Congress to $48 billion for fiscal year 1951 and to $60 billion for fiscal year 
1952." A request for $51 billion for the Department of Defense for fiscal year 
1953 is currently pending in Congress.” The bulk of the increase is for military 
equipment and supplies—guns, tanks, ships, planes and ammunition—all of which 
require steel. Other defense programs requiring great quantities of steel include 
the large scale expansion of facilities for the Atomic Energy Commission™ and 
the expansion of the Nation’s productive capacity affirmatively encouraged by 
Congress.” 

Congress recognized the impact of these defense programs upon the economy. 
Following the attack in Korea, the President asked for authority to requisition 
property and to allocate and fix priorities for scarce goods. In the Defense 
Production Act of 1950, Congress granted the powers requested and, in addition, 
granted power to stabilize prices and wages and to provide for settlement of labor 
disputes arising in the defense program.” The Defense Production Act was 
extended in 1951, a Senate Committee noting that in the dislocation caused by 
the programs for purchase of military equipment “lies the seed of an economic 
disaster that might well destroy the military might we are straining to build.” ” 
Significantly, the Committee examined the problem “in terms of just one com- 
modity, steel,” and found “a graphic picture of the over-all inflationary danger 
growing out of reduced civilian supplies and rising incomes.’ Even before 
Korea, steel production at levels above theoretical 100% capacity was not 
capable of supplying civilian needs alone. Since Korea, the tremendous military 
demand for steel has far exceeded the increases in productive capacity. This 
Committee emphasized that the shortage of steel, even with the mills operating 
at full capacity, coupled with increased civilian purchasing power, presented 
grave danger of disastrous inflation. 

The President has the duty to execute the foregoing legislative programs. 
Their successful execution depends upon continued production of steel and 
stabilized prices for steel. Accordingly, when the collective bargaining agree- 
ments between the Nation’s steel producers and their employees, represented by 
the United Steel Workers, were due to expire on December 31, 1951, and a strike 
shutting down the entire basic steel industry was threatened, the President acted 
to avert a complete shutdown of steel production. On December 22, 1951, he 
certified the dispute to the Wage Stabilization Board, requesting that the Board 
investigate the dispute and promptly report its recommendation as to fair and 
equitable terms of settlement. The Union complied with the President's request 
and delayed its threatened strike while the dispute was before the Board. After 
a special Board panel had conducted hearings and submitted a report, the full 
Wage Stabilization Board submitted its report and recommendations to the 
President on March 20, 1952. 

The Board’s report was acceptable to the Union but was rejected by plaintiffs. 
The Union gave notice of its intention to strike as of 12:01 a. m., April 9, 1952, 
but bargaining between the parties continued with hope of settlement until the 


“™ Hearings before Senate Committee on Foreign Relations on the Mutual Security Act 
of 1952, 82d Cong., 2d Sess. 565—566 (1952) : Hearings before House Committee on Foreign 
Affairs on the Mutual Security Act of 1952, 82d Cong., 2d Sess. 870 (1952). 

4265 Stat. 75 (1951); S. Rep. No. 117, 82d Cong., Ist Sess. 3 (1951). 

‘ Address by Secretary of Defense Lovett Before the American Society of Newspaper 
Editors, Washington, April 18, 1952. 

% Fiscal Year 1952, 65 Stat. 423, 760 (1951); F. Y. 1951, 64 Stat. 595, 1044, 1223, 65 
Stat. 48 (1950-1951) ; F. Y. 1950, 63 Stat. 869, 973, 987 (1949) ; F. Y. 1949, 62 Stat. 647 
(1948); F. Y. 1948, 61 Stat. 551 (1947). 

® See H. R. Rep. No. 1685, 82d Cong., 2d Sess. 2 (1952), on H. R. 7391. 

17 See H. R. Rep. No. 384, 82d Cong., Ist Sess. 5 (1951) ; Cong. Rec., Oct. 19, 1951, pp. 
13842-13844. 

4% Defense Production Act, Tit. III. 64 Stat. 798 (1950), 65 Stat. 188 (1951). 

” Note 18, supra, Tits. IV and V 

* S. Rep. No. 470, 82d Cong., Ist Sess. 8 (1951) 

21 7d.,at 8-9 
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sh evening of April 8, 1952. After bargaining had failed to avert the threatened 
ates shutdown of steel production, the President issued the following Executive 


sTess Order: 
in . 
ssar “WHEREAS on December 16, 1950, | proclaimed the existence of a na- 
ite 4 tional emergency which requires that the military, naval, air, and civilian 
: defenses of this country be strengthened as speedily as possible to the end 
that we may be able to repel any and all threats against our national secur- 
thar ity and to fulfill our responsibilities in the efforts being made throughout the 
; United Nations and otherwise to bring about a lasting peace; and 


> me 


-ased 
Saar “WHEREAS American fighting men and fighting men of other nations of 
vear the United Nations are now engaged in deadly combat with the forces of 
itary aggression in Korea, and forces of the United States are stationed else- 
rhich where overseas for the purpose of participating in the defense of the At- 
elude tantic Community against aggression ; and 
and “WHEREAS the weapons and other materials needed by our armed forces 
d bx and by those joined with us in the defense of the free world are produced 
F to a great extent in this country, and steel is an indispensable component of 
omy substantially all of such weapons and materials ; and 
ition “WHEREAS steel is likewise indispensable to the carrying out of pro- 
lense grams of the Atomic Energy Commission of vital importance to our defense 
ton efforts ; and 
ine “WHEREAS a continuing and uninterrupted supply of steel is also indis- 
was pensable to the maintenance of the economy of the United States, upon which 
1 by our military strength depends; and 
mic _“WHEREAS a controversy has arisen between certain companies in the 
7 20 United States producing and fabricating steel and the elements thereof and 
om certain of their workers represented by the United Steelworkers of America, 


iver Cle ), regarding terms and conditions of employment ; and 
nies “" HEREAS the controversy has not been settled through the processes of 
not collective bargaining or through the efforts of the Government, including 
ay those of the Wage Stablization Board, to which the controversy was re- 
This ferred on December 22, 1951, pursuant to Executive Order No. 10233, and 
a strike has been called for 12: 01 A. M., April 9, 1952; and 


oa “WHEREAS a work stoppage would immediately jeopardize and imperil 
our national defense and the defense of those joined with us in resisting 
ms. aggression, and would add to the continuing danger of our soldiers, sailors, 
and and airmen engaged in combat in the field ; and He : 
ee- “WHEREAS in order to assure the continued availability of steel and steel 
by products during the existing emergency, it is necessary that the United 
ike States take possession of and operate the plants, facilities, and other prop- 
ted erty of the said companies as hereinafter provided : ; 
he “Now, THEREFORE, by virtue of the authority vested in me by the ( onsti- 
rd tution and laws of the U nited States, and as President of the United States 
nd and Commander in Chief of the armed forces of the United States, it is 
est hereby ordered as follows: ; 
ter “1. The Secretary of Commerce is hereby authorized and directed to take 
ull possession of all or such of the plants, facilities, and other property of the 
he companies named in the list attached hereto, or any part thereof, as he may 


deem necessary in the interests of national defense; and to operate or to 
arrange for the operation thereof and to do all things necessary for, or 
incidental to, such operation. . . .”™ 
The next morning, April 9, 1952, the President addressed the following Message 
to Congress : 





= “To the Congress of the United States: 
' “The Congress is undoubtedly aware of the recent events which have 
taken place in connection with the management-labor dispute in the steel 
er industry. These events culminated in the action which was taken last 
BS night to provide for temporary operation of the steel mills by the Govy- 
47 ernment. 
“T took this action with the utmost reluctance. The idea of Government 
D. operation of the steel mills is thoroughly distasteful to me and I want to see 


it ended as soon as possible. However, in the situation which confronted 
me yesterday, I felt that I could make no other choice. The other alterna- 
tives appeared to be even worse—so much worse that I could not accept 
them. 


2 Exec. Order 10340, 17 Fed. Reg. 3139 (1952) 








418 TREATIES AND EXECUTIVE AGREEMENTS 


“One alternative would have been to permit a shut-down in the ste¢ 
industry. The effects of such a shut-down would have been so immediat« 
and damaging with respect to our efforts to support our Armed Forces and 
to protect our national security that it made this alternative unthinkable 

“The only way that I know of, other than Government operation, by 
which a steel shut-down could have been avoided was to grant the demands 
of the steel industry for a large price increase. I believed and the officials 
in charge of our stabilization agencies believed that this would have wrecked 
our stabilization program. I was unwilling to accept the incalculable dam 
age which might be done to our country by following such a course. 

“Accordingly, it was my judgment that Government operation of the stee! 
mills for a temporary period was the least undesirable of the courses of 
action which lay open. In the circumstances, I believed it to be, and now 
believe it to be, my duty and within my powers as President to follow that 
course of action. 

“It may be that the Congress will deem some other course to be wiser. It 
may be that the Congress will feel we should give in to the demands of the 
steel industry for an exorbitant price increase and take the consequences 
so far as resulting inflation is concerned. 

“It may be that the Congress will feel the Government should try to force 
the steel workers to continue work for the steel companies for another long 
period, without a contract, even though the steel workers have already vol- 
untarily remained at work without a contract for 100 days in an effort to 
reach an orderly settlement of their differences with management. 

“It may even be that the Congress will feel that we should permit a shut- 
down of the steel industry, although that would immediately endanger the 
safety of our fighting forces abroad and weaken the whole structure of our 
national security. 

“T do not believe the Congress will favor any of these courses of action, 
but that is a matter for the Congress to determine. 

“Tt may be, on the other hand, that the Congress will wish to pass legis- 
lation establishing specific terms and conditions with reference to the opera- 
tion of the steel mills by the Government. Sound legislation of this character 
might be very desirable. 

“On the basis of the facts that are known to me at this time, I do not 
believe that immediate congressional action is essential; but I would, of 
course, be glad to cooperate in developing any legislative proposals which 
the Congress may wish to consider. 

“If the Congress does not deem it necessary to act at this time, I shall 
continue to do all that is within my power to keep the steel industry operating 
and at the same time make every effort to bring about a settlement of the 
dispute so the mills can be returned to their private Owners as soon as 
possible.” ¥ 


Twelve days passed without action by Congress. On April 21, 1952, the President 
sent a letter to the President of the Senate in which he again described the 
purpose and need for his action and again stated his position that “The Congress 
can, if it wishes, reject the course of action I have followed in this matter.” * 
Congress has not so acted to this date. 

Meanwhile, plaintiffs instituted this action in the District Court to compel 
defendant to return possession of the steel mills seized under Executive Order 
10340. In this litigation for return of plaintiffs’ properties, we assume that 
defendant Charles Sawyer is not immune from judicial restraint and that plain- 
tiffs are entitled to equitable relief if we find that the Executive Order under 
which defendant acts is unconstitutional. We also assume without deciding that 
the courts may go behind a President’s finding of fact that an emergency exists. 
But there is not the slightest basis for suggesting that the President’s finding in 
this case can be undermined. Plaintiffs moved for a preliminary injunction 
before answer or hearing. Defendant opposed the motion, filing uncontroverted 
affidavits of Government officials describing the facts underlying the Presi- 
dent's order. 

Secretary of Defense Lovett swore that “a work stoppage in the steel industry 
will result immediately in serious curtailment of production of essential weapons 
and munitions of all kinds.” He illustrated by showing that 84% of the national 
production of certain alloy steel is currently used for production of military-end 


® Cong. Rec., April 9, 1952, pp. 3962-3963. 
*% Cong. Rec., April 21, 1952, p. 4192 
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tems and that 35% of total production of another form of steel goes into ammu- 
ition, 80% of such ammunition now going to Korea, The Secretary of Defense 
tated that: “We are holding the line [in Korea] with ammunition and not 
with the lives of our troops.’ 

Affidavits of the Chairman of the Atomic Energy Commission, the Secretary 

f the Interior, defendant as Secretary of Commerce, and the Administrators of 
the Defense Production Administration, the National Production Authority, the 
General Services Administration and the Defense Transport Administration were 
ilso filed in the District Court. These affidavits disclose an enormous demand 

wr steel in such vital defense programs as the expansion of facilities in atomic 
nergy, petroleum, power transportation and industrial production, including 
steel production. Those charged with administering allocations and priorities 
swore to the vital part steel production plays in our economy. The affidavits 
mphasize the critical need for steel in our defense program, the absence of ap- 
preciable inventories of steel, and the drastic results of any interruption in steel 
production. 

One is not here called upon even to consider the possibility of executive seizure 
if a farm, a corner grocery store or even a single industrial plant. Such con- 
siderations arise only when one ignores the central fact of this case—that the 
Nation’s entire basic steel production would have shut down completely if there 
had been no Government seizure. Even ignoring for the moment whatever con- 
fidential information the President may possess as “the Nation’s organ for for- 
eign affairs," the uncontroverted affidavits in this record amply support the 
finding that “a work stoppage would immediately jeopardize and imperil our 
national defense.” 

Plaintiffs do not remotely suggest any basis for rejecting the President’s find- 
ng that any stoppage of steel production would immediately place the Nation in 
peril. Moreover, even self-generated doubts that any stoppage of steel produc- 
tion constitutes an emergency are of little comfort here. The Union and the 
plaintiffs bargained for 6 months with over 100 issues in dispute—issues not 
limited to wage demands but including the union shop and other matters of 
principle between the parties. At the time of seizure there was not, and there 
; hot now, the slightest evidence to justify the belief that any strike will be of 
short duration. The Union and the steel companies may well engage in a 
lengthy struggle. Plaintiff's counsel tells us that “sooner or later” the mills will 
operate again. That may satisfy the steel companies and, perhaps, the Union. 
But our soldiers and our allies will hardly be cheered with the assurance that 
the ammunition upon which their lives depend will be forthcoming—‘“sooner or 
later,” or, in other words, “too little and too late.” 

Accordingly, if the President has any power under the Constitution to meet 
a critical situation in the absence of express statutory authorization, there is no 
basis whatever for criticizing the exercise of such power in this case. 


II 


The steel mills were seized for a public use. The power of eminent domain, 
invoked in this case, is an essential attribute of sovereignty and has long been 
recognized as a power of the Federal Government. Kohl v. United States, 91 
U. S. 867 (1876). Plaintiffs cannot complain that any provision in the Con- 
stitution prohibits the exercise of the power of eminent domain in this case. 
The Fifth Amendment provides: “nor shall private property be taken for public 
use, without just compensation.” It is no bar to this seizure for, if the taking 
is not otherwise unlawful, plaintiffs are assured of receiving the required just 
compensation. United States v. Pewee Coal Co., 341 U. 8. 114 (1951). 

Admitting that the Government could seize the mills, plaintiffs claim that the 
implied power of eminent domain can be exercised only under an Act of Con- 
gress; under no circumstances, they say, can that power be exercised by the 
resident unless he can point to an express provision in enabling legislation. 
This was the view adopted by the District Judge when he granted the preliminary 
injunction. Without an answer, without hearing evidence, he determined the 
issue on the basis of his “fixed conclusion. ... that defendant’s acts are 
“legal” because the President's only course in the face of an emergency is to 
present the matter to Congress and await the fina! passage of legisiation which 
will enable the Government to cope with threatened disaster. 





*% Chicago & Southern Air Lines v. Waterman 8. 8. Corp., 333 U. 8S. 103, 111 (1948), 
and cases cited. 
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Under this view, the President is left powerless at the very moment when th 
need for action may be most pressing and when no one, other than he, is im- 
mediately capable of action. Under this view, he is left powerless because a 
power not expressly given to Congress is nevertheless found to rest exclusively 
with Congress. 

Consideration of this view of executive impotence calls for further examinatio1 
of the nature of the separation of powers under our tripartite system of Govern 
ment. 

The Constitution provides : 


Art. I, 

Section 1. “All legislative Powers herein granted shall be vested in a 

Congress of the United States, 
Art. II, 

Section 1. “The executive Power shall be vested in a President of the 
United States of America. . ; 

Section 2. “The President shall be Commander in Chief of the Army 
and Navy of the United States, ‘ 

“He shall have the Power, by and with the Advise and Consent of the 
Senate, to make Treaties, provided two thirds of the Senators present 
comeary; .:. . 

Section 3. “He shall from time to time give to the Congress Information 
of the State of the Union, and recommended to their Consideration 
such Measures as he shall judge necessary and expedient; ... he 
shall take Care that the Laws be faithfully executed, .. 

Art. III, 

Section 1. “The judicial Power of the United States shall be vested in 
one supreme Court, and in such inferior Courts as the Congress may 
from time to time ordain and establish.” 


The whole of the “executive Power” is vested in the President. Before entering 
office, the President swears that he “will faithfully execute the Office of President 
of the United States, and will to the best of [his] Ability, preserve, protect and 
defend the Constitution of the United States.” Art. IT, § 1. 

This comprehensive grant of the executive power to a single person was be- 
stowed soon after the country had thrown the yoke of monarchy. Only by instill- 
ing initiative and vigor in all of the three departments of Government, declared 
Madison, could tyranny in any form be avoided.” Hamilton added: “Energy in 
the Executive is a leading character in the definition of good government. It is 
essential to the protection of the community against foreign attack; it is not 
less essential to the steady administration of the laws; to the protection of prop- 
erty against those irregular and high-handed combinations which sometimes inter- 
rupt the ordinary course of justice; to the security of liberty against the 
enterprises and assaults of ambition, of faction, and of anarchy.”* It is thus 
apparent that the Presidency was deliberately fashioned as an office of power 
and independence. Of course, the Framers created no autocrat capable of 
arrogating any power unto himself at any time. gut neither did they create an 
automaton impotent to exercise the powers of Government at a time when the 
survival of the Republic itself may be at stake. 

In passing upon the grave constitutional question presented in this case, we 
must never forget, as Chief Justice Marshall adomnished, that the Constitution 
is “intended to endure for ages to come, and, consequently, to be adapted to the 
various crises of human affairs,” and that “[i]ts means are adequate to its ends.” ™ 
Cases do arise presenting questions which could not have been foreseen by the 
Framers. In such cases, the Constitution has been treated as a living-document 
adaptable to new situations.” But we are not called upon today to expand the 
Constitution to meet a new situation. For, in this case, we need only look to 
history and time-honored principles of constitutional law—principles that have 
been applied consistently by all branches of the Government throughout our 
history. It is those who assert the invalidity of the Executive Order who seek to 
amend the Constitution in this case. 


2° The Federalist, No. XLVIII. 
2? The Federalist, No. LXX. 

8 McCulloch vy. Maryland, 4 Wheat. 316, 415, 424 (1819). 
™* United States v. Classic, 313 U. 8S. 299, 8315-316 (1941) ;: Home Building & Loan Asan. 


v. Blaisdell, 290 U. S. 898, 442-448 (1934). 
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h III, 
m 
Pg A review of executive actign demonstrates that cur Presidents have on many 
asions exhibited the leadership contemplated by the Framers when they made 
e President Commander in Chief, and imposed upon him the trust to “take Care 
a t the Laws be faithfully executed.” With or without explicit statutory 
- thorization, Presidents have at such times dealt with national emergencies 
acting promptly and resolutely to enforce legislative programs, at least to 
ve those programs until Congress could act. Congress and the courts have 
ponded to such executive initiative with consistent approval. 
Our first President displayed at once the leacership contemplated by the 
amers. When the national revenue laws were openly flouted in some sections of 
nnsylvania, President Washington, without waiting for a call from the state 
he ernment, summoned the militia and took decisive steps to secure the faithful 
ecution of the laws.” When international disputes engendered by the French 
Ly volution threatened to involve this country in war, and while congressional 
cy remained uncertain, Washington issued his Proclamation of Neutrality 
1e milton, whose defense of the Proclamation has endured the test of time, 
nt voked the argument that the Executive has the duty to do that which will 
eserve peace until Congress acts and, in addition, pointed to the need for keep 
n the Nation informed of the requirements of existing laws and treaties as 
n t of the faithful execution of the laws. 
1e President John Adams issued a warrant for the arrest of Jonathan Robbins 
order to execute the extradition provisions of a treaty. This action was 
llenged in Congress on the ground that no specific statute prescribed the 
D ethod to be used in executing the treaty John Marshall, then a member of 
Vv ie House of Representatives, made the following argument in support of the 
, resident’s action: 
7 “The treaty, which is a law, enjoins the performance of a particular 
t object. The person who is to perform this object is marked out by the 
1 Constitution, since the person is named who conducts the foreign intercourse, 
and is to take care that the laws be faithfully executed. The means by 
- which it is to be performed, the force of the nation, are in the hands of this 
: person. Ought not this person to perform the object, although the particular 
] mode of using the means has not been prescribed? Congress, unquestionably 
may prescribe the mode, and Congress may devolve on others the whole 


execution of the contract; but, till this be done, it seems the duty of the 
Executive department to execute the contract by any means it possesses.” ™ 


orts in Congress to discredit the President for his action failed Almost 

century later, this Court had occasion to give its express approval to “the 
masterly and conclusive argument of John Marshall.” 

Jefferson’s initiative in the Louisiana Purchase, the Monroe Doctrine, and 
Jackson’s removal of Government deposits from the Bank of the United States 
further serve to demonstrate by deed what the Framers described by word when 
they vested the whole of the executive power in the President. 

Without declaration of war, President Lincoln took energetic action with the 
outbreak of the Civil War. He summoned troops and paid them out of the 
freasury without appropriation therefor. He proclaimed a naval blockade of 
the Confederacy and seized ships violating that blockade. Congress, far from 

i denying the validity of these acts, gave them express approval. The most strik 
ng action of President Lincoln was the Emancipation Proclamation, issued in 
aid of the successful prosecution of the Civil War, but wholly without statutory 
authority. 
In an action furnishing a most apt precedent for this case, President Lincoln 
irected the seizure of rail and telegraph lines leading to Washington without 


statutory authority. Many months later, Congress recognized and confirmed 
the power of the President to seize railroads and telegraph lines and provided 
criminal penalties for interference with Government operation.“ This Act did 





* 4 Annals of Congress 1411, 1413 (1794) 
%\1V Works on Hamilton (Lodge ed. 1904) 432-444. 
710 Annals of Congress 596, 613-614 (1800) ; also printed in 5 Wheat. App. pp. 3, 27 
i (1820) 
10 Annals of Congress 619 (1800) 
“ Fong Yue Ting v. United States, 149 U. S. 698, 714 (1893) 
See The Prize Cases, 2 Black 635 (1863); Randall, Constitutional Problems Under 
Lincoln (1926); Corwin, The President: Office and Powers (1948 ed.), 277-281. 
i “War of the Rebellion, Official Records of the Union and Confederate Armies, Series I, 
; Vol. II, pp. 603-604 (1880). 
712 Stat. 334 (1862). 
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not confer on the President any additional powers of seizure. Congress plainly 
‘ejected the view that the President’s acts had been without legal sanction unti 
ratified by the legislature. Sponsors of the bill declared that its purpose was 
only to confirm the power which the President already possessed.” Opponents 
insisted a statute authorizing seizure was unnecessary and might even be con 
strued as limiting existing Presidential powers.” 

Other seizures of private property occurred during the Civil War, just as they 
had oceurred during previous wars.” In United States v. Russell, 13 Wall. 623 
(1872), three river steamers were seized by Army Quartermasters on the ground 
of “imperative military necessity.” This Court affirmed an award of compen- 
sation, stating: 


“Extraordinary and unforeseen occasions arise, however, beyond all doubt, 
in cases of extreme necessity in time of war or of immediate and impending 
public danger, in which private property may be impressed into the public 
service, or may be seized and appropriated to the public use, or may even 
be destroyed without the consent of the owner.” 

“Exigencies of the kind do arise in time of war or impending public danger, 
but it is the emergency, as was said by a great magistrate, that gives the 
right, and it is clear that the emergency must be shown to exist before the 
taking can be justified. Such a justification may be shown, and when shown 
the rule is well settled that the officer taking private property for such a pur- 
pose, if the emergency is fully proved, is not a trespasser, and that the govern- 
ment is bound to make full compensation to the owner.” “ 


In In re Neagle, 135 U. S. 1 (1890), this Court held that a federal officer had 
acted in line of duty when he was guarding a Justice of this Court riding circuit. 
It was conceded that there was no specific statute authorizing the President to 
assign such a guard. In holding that such a statute was not necessary the Court 
broadly stated the question as follows: 


“The President] is enabled to fulfil the duty of his great department, ex- 
pressed in the phrase that ‘he shall take care that the laws be faithfully 
executed,’ 

“Is this duty limited to the enforcement of acts of Congress or of treaties 
of the United States according to their express terms, or does it include the 
rights, duties and obligations growing out of the Constitution itself, our inter- 
national relations, and all the protection implied by the nature of the govern- 
ment under the Constitution?” “ 


The latter approach was emphatically adopted by the Court. 

President Hayes authorized the wide-spread use of federal troops during the 
Railroad Strike of 1877." President Cleveland also used the troops in the Pull- 
man Strike of 1895 and his action is of special significance. No statute authorized 
this action. No call for help had issued from the Governor of Illinois; indeed 
Governor Altgeld disclaimed the need for supplemental forces. But the Presi- 
dent’s concern was that federal laws relating to the free flow of interstate com- 
merce and the mails be continuously and faithfully executed without interrup- 
tion.“ To further this aim his agents sought and obtained the injunction upheld 
by this Court in Jn re Debs, 158 U. 8. 564 (1895). The Court scrutinized each of 
the steps taken by the President to insure execution of the “mass of legislation” 
dealing with commerce and the mails and gave his conduct full approval. Con- 
gress likewise took note of this use of Presidential power to forestall apparent 
obstacles to the faithful execution of the laws. By separate resolutions, both the 
Senate and the House commended the Executive's action.” 


Senator Wade, Cong. Globe, 37th Cong., 2d Sess. 509 (1862) ; Rep. Blair, id., at 548. 

Senators Browning, Fessenden, Cowan, Grimes, id., at 510, 512, 516, 520. 

In 1818, the House Committee on Military Affairs recommended payment of compensa- 
tion for vessels seized by the Army during the War of 1812. American State Papers, 
Claims (1834), 649. Mitchell vy. Harmony, 13 How. 115, 134 (1852), involving seizure of 
a Wagon train by an Army officer during the Mexican War, noted that such executive 
seizure was proper in case of emergency, but affirmed a personal judgment against the 
officer on the ground that no emergency had been found to exist. The judgment was paid 
by the United States pursuant to Act of Congress. 10 Stat. 727 (1852). 

“13 Wall. at 627-628. Such a compensable taking was soon distinguished from the 
noencompensable taking and destruction of property during the extreme exigencies of a 
military campaign, United States v. Pacific R. Co., 120 U. 8S. 227 (1887). 

#135 U.S. at 64. 

* Rich, The President and Civil Disorders (1941), 72—86. 

* Cleveland, The Government in the Chicago Strike of 1894 (1913). 

#26 Cong. Rec. 7281—7284, 7544-7546 (1894). 
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President Theodore Roosevelt seriously contemplated seizure of Pennsylvania 
coal mines if a coal shortage necessitated such action.” In his autobiography, 
President Roosevelt expounded the “Stewardship Theory” of Presidential power, 
tating that “the executive as subject only to the people, and, under the Consti- 

ition, bound to serve the people affirmatively in cases where the Constitution 

es not explicitly forbid him to render the service.” “ Because the contemplated 
eizure of the coal mines was based on this theory, then ex-President Taft 
riticized President Roosevelt in a passage in his book relied upon by the Dis- 
trict Court in this case. Taft, Our Chief Magistrate and His Powers (1915), 
139-147. In the same book, however, President Taft agreed that such powers of 
the President as the duty “to take care that the laws be faithfully executed” 
could not be confined to “express Congressional statutes.” Jn re Neagle, supra, 
and In re Debs, supra, were cited as conforming with Taft’s concept of the office, 
id., at pp. 88-94, as they were later to be cited with approval in his opinion as 
Chief Justice in Myers v. United States, 272 U. S. 52, 183 (1926).* 

In 1909, President Taft was informed that government owned oil lands were 
being patented by private parties at such a rate that public oil lands would 
e depleted in a matter of months. Although Congress had explicitly provided 
that these lands were open to purchase by United States citizens, 29 Stat. 526 
(1897), the President nevertheless ordered the lands withdrawn from sale 
“lijn aid of proposed legislation.” In United States v. Midwest Oil Co., 236 
U. S. 459 (1915), the President’s action was sustained as consistent with 
executive practice throughout our history. An excellent brief was filed in the 
case by the Solicitor General, Mr. John W. Davis, together with Assistant At- 
torney General Knaebel, later Reporter for this Court. In this brief, the situation 
confronting President Taft was described as “an emergency; there was no time 
to wait for the action of Congress.” The brief then discusses the powers of the 
President under the Constitution in such a case: 


“Ours is a self-sufficient Government within its sphere. (Fz parte Siebold, 
100 U. S., 371, 395; in re Debs, 158 U. S., 564, 578.) ‘Its means are adequate 
to its ends’ (McCulloch v. Maryland, 4 Wheat., 316, 424), and it is rational 
to assume that its active forces will be found equal in most things to the 
emergencies that confront it. While prefect flexibility is not to be expected 
in a Government of divided powers and while division of power is one of 
the principal features of the Constitution, it is the plain duty of those who 
are called upon to draw the dividing lines to ascertain the essential, recog- 
nize the practical, and avoid a slavish formalism which can only serve to 
ossify the Government and reduce its efficiency without any compensating 
good. The function of making laws is peculiar to Congress, and the 
Executive can not exercise that function to any degree. But this is not to 
say that all of the subjects concerning which laws might be made are per- 
force removed from the possibility of Executive influence. The Executive 
may act upon things and upon men in many relations which have not, 
though they might have, been actually regulated by Congress. In other 
words, just as there are fields which are peculiar to Congress and fields 
which are peculiar to the Executive, so there are fields which are common 
to both, in the sense that the Executive may move within them until they 
shall have been occupied by legislative action. These are not the fields of 
legislative prerogative, but fields within which the lawmaking power may 
enter and dominate whenever it chooses. This situation results from the 
fact that the President is the active agent, not of Congress, but of the Nation. 
As such he performs the duties which the Constitution lays upon him 
immediately, and as such, also, he executes the laws and regulations adopted 
by Congress. He is the agent of the people of the United States, deriving 
all his powers from them and responsible directly to them. In no sense is 
he the agent of Congress. He obeys and executes the laws of Congress, 
not because Congress is enthroned in authority over him, but because the 
Constitution directs him to do so. 

“Therefore it follows that in ways short of making laws or disobeying 
them, the Executive may be under a grave constitutional duty to act for 
the national protection in situations not covered by the acts of Congress, 


“ Zpecdore Roosevelt, Autobiography (1916 ed.), 479-491. 

7 Td., at 378. 

* Humphrey’s Evecutor v. United States, 295 U. 8. 602, 626 (1935), disapproved expres- 
sions in the Myers opinion only to the extent that they related to the President’s power to 
remove members of quasi-legislative and judicial commissions as contrasted with executive 
employees 
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and in which, even, it may not be said that his action is the direct expression 
of any particular one of the independent powers which are granted to him 
specifically by the Constitution. Instances wherein the President has fi 
and fulfilled such a duty have not been rare in our history, though, being 
for the public benefit and approved by all, his acts have seldom been chal- 
lenged in the courts. We are able, however, to present a number of apposite 
cases which were subjected to judicial inquiry.” 


The brief then quotes from such cases as In re Debs, supra, and In re Neagle, 
supra, and continues: 


“As we understand the doctrine of the Neagle case, and the cases therein 
cited, it is clearly this: The Executive is authorized to exert the power of th« 
United States when he finds this necessary for the protection of the agencies, 
the instrumentalities, or the property of the Government. This does not 
mean an authority to disregard the wishes of Congress on the subject, when 
that subject lies within its control and when those wishes have been ex 
pressed, and it certainly does not involve the slightest semblance of a power 
to legislate, much less to ‘suspend’ legislation already passed by Congress. 
It involves the performance of specific acts, not of a legislative but purely 
of an executive character—acts which are not in themselves laws, but which 
presuppose a ‘law’ authorizing him to perform them. This law is not ex- 
pressed, either in the Constitution or in the enactments of Congress, but rea 
son and necessity compel that it be implied from the exigencies of the 
situation. 

“In none of the cases which we have mentioned, nor in the cases cited in 
the extracts taken from the Neagle case, was it possible to say that the action 
of the President was directed, expressly or impliedly, by Congress. The 
situations dealt with had never been covered by any act of Congress, and there 
was no ground whatever for a contention that the possibility of their occur- 
rence had ever been specifically considered by the legislative mind. In none 
of those cases did the action of the President amount merely to the execution 
of some specific law. 

“Neither does any of them stand apart in principle from the case at bar, 
as involving the exercise of specific constitutional powers of the President 
in a degree in which this case does not involve them. Taken collectively, the 
provisions of the Constitution which designate the President as the official 
who must represent us in foreign relations, in commanding the Army and 
Navy, in keeping Congress informed of the state of the Union, in insuring the 
faithful execution of the laws and in recommending new ones, considered 
in connection with the sweeping declaration that the executive power shall 
be vested in him, completely demonstrate that his is the watchful eye, the 
active hand, the overseeing dynamic force of the United States.’ ” 


This brief is valuable not alone because of the caliber of its authors but because 
it lays bare in succinct reasoning the basis of the executive practice which this 
Court approved in the Midwest Oil case. 

During World War I, President Wilson established a War Labor Board with- 
out awaiting specific direction by Congress.” With William Howard Taft and 
Frank P. Walsh as so-chairmen, the Board had as its purpose the prevention 
of strikes and lockouts interfering with the production of goods needed to meet 
the emergency. Effectiveness of War Labor Board decisions was accomplished 
by Presidential action, including seizure of industrial plants." Seizure of the 
Nation’s railroads was also ordered by President Wilson.” 

Beginning with the Bank Holiday Proclamation™ and continuing through 
World War II, executive leadership and initiative were characteristic of Presi- 


* Brief for the United States, No. 278, October Term, 1914, pp. 11, 75-77, 88-90. 

5° National War Labor Board. Bureau of Labor Statistics, Bull. 278 (1921). 

% Id., at 24-25, 32-34. See also, 2 Official U. S. Bull. (1918) No. 412; 8 Baker, Woodrow 
Wilson, Life & Letters (1939), 400-402 ; Berman, Labor yy and the President (1924), 
125-153: Pringle, The Life and Times of William Howard Taft (1939), 915--925. 

239 Stat. 619, 645 (1916), provides that the President may take possession of any 
system of transportation in time of war. Following seizure of the railroads by President 
Wilson, Congress enacted detailed legislation regulating the mode of federal control. 40 
Stat. 451 (1918). 

When Congress was considering the statute authorizing the President to seize communi- 
cations systems whenever he deemed such action necessary during the war, 40 Stat. 904 
(1918), Senator (later President) Harding opposed on the ground that there was no need 
for such stand-by powers because, in event of a present necessity, the Chief Executive 
“ought to” seize communications lines, “else he would be unfaithful to his duties as such 
Chief Executive.” 56 Cong. Rec. 9064 (1918). 

3 48 Stat. 1689 (1933). 
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pat dent Franklin D. Roosevelt’s administration. In 1939, upon the outbreak of 
hi war in Europe, the President proclaimed a limited national emergency for the 
fi purpose of strengthening our national defense.“ By May of 1941, the danger 
lng from the Axis belligerents having become clear, the President proclaimed “an 
ha unlimited national emergency” calling for mobilization of the Nation’s defenses 
Site to repel aggression.” The Persident took the initiative in strengthening our 

defenses by acquiring rights from the British Government to establish air bases 
gle, in exchange for overage destroyers.” 

In 1941, President Roosevelt acted to protect Iceland from attack by Axis 
| powers when British forces were withdrawn by sending our forces to occupy 
wan Iceland. Congress was informed of this action on the same day that our forces 
the reached Iceland.” The occupation of Island was but one of “at least 125 ici- 
ACs, dents” in our history in which Presidents, “without Congressional authorization, 
not and in the absence of a declaration of war, [have] ordered the Armed Forces 
acn to take action or maintain positions abroad.” * 
cx Some six months before Pearl Harbor, a dispute at a single aviation plant 
var at Inglewood, California, interrupted a segment of the production of military 
_ iireraft. In spite of the comparative insignificance of this work stoppage to 
oe total defense production as contrasted with the complete paralysis now threat- 
ce ened by a shutdown of the entire basic steel industry, and even though our armed 
: forces were not then engaged in combat, President Roosevelt ordered the seizure 
= of the plant “pursuant to the powers vested in [him] by the Constitution and 
= laws of the United States, as President of the United States of America and 
A Commander in Chief of the Army and Navy of the United States.’ The At- 
on torney General (Jackson ) vigorously proclaimed that the President had the moral 
— duty to keep this Nation’s defense effort a “going concern. His ringing moral 
ee justification was coupled with a legal justification equally well stated : 
ir “The Presidential proclamation rests upon the aggregate of the Presiden- 
ne tial powers derived from the Constitution itself and from statutes enacted 
on by the Congress. 

“The Constitution lays upon the President the duty ‘to take care that 
ir, the laws be faithfully executed.’ Among the laws which he is required to 
nt find means to execute are those which direct him to equip an enlarged army, 
he to provide for a strengthened navy, to protect Government property, to pro- 
al tect those who are engaged in carrying out the business of the Government, 
id and to carry out the provisions of the Lend-Lease Act. For the faithful 
1e execution of such laws the President has back of him not only each general 
od law-enforcement power conferred by the various acts of Congress but the 
1h aggregate of all such laws plus that wide discretion as to method vested 
1e in him by the Constitution for the purpose of executing the laws. 

“The Constitution also places on the President the responsibility and vests 
“ in him the powers of Commander in Chief of the Army and of the Navy. 
i These weapons for the protection of the continued existence of the Nation 
F are placed in his sole command and the implication is clear that he should 
not allow them to become paralyzed by failure to obtain supplies for which 
1 . : . : ; ee 
d ( ongress has appropriated the money and which it has directed the President 
- to obtain. 
>t At this time, Senator Connally proposed amending the Selective Service and 
ad Training Act to authorize the President to seize any plant where an interruption 
e of production would unduly impede the defense effort." Proponents of the 

measure in no way implied that the legislation would add to the powers already 
h possessed by the President™ and the amendment was opposed as unnecessary 
7 

™ 54 Stat. 2643 (1939). 

55 Stat. 1647 (1941). 

*86 Cong. Rec. 11354 (1940) (Message of the President). See 39 Ops. Atty. Gen. 484 
¥ (1940). Attorney General Jackson's opinion did not extend to the transfer of “Mosquito 


i boats” solely because an express statutory prohibition on transfer was applicable. 
' 5’ 87 Cong. Rec. 5868 (1941) (Message of the President). 
y 588 Powers of the President to Send the Armed Forces Outside the United States, Report 
prepared by executive department for use of joint committee of Senate Committees on 
Foreign Relations and Armed Services, 82d Cong., 1st Sess., Committee Print 2 (1951). 
® Exec, Order 8773, 6 Fed. Reg. 2777 (1941). 
i © See 89 Cong. Rec. 3992 (1943). The Attorney General also noted that the dispute at 
i North American Aviation was Communist inspired and more nearly resembled an insurrec 
| tion than a labor strike. The relative size of North American Aviation and the impact of 
i an interruption in production upon our defense effort were not described. 
j 87 Cong. Rec. 4982 (1941). See also S. 1600 and 8S. 2054, 77th Cong., Ist Sess. (1941). 
® Reps. May, Whittington ; 87 Cong. Rec. 5895, 5972 (1941). 
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since the President already had the power.“ The amendment relating to plant 
seizures was not approved at that session of Congress.” 

Meanwhile, and also prior to Pearl Harbor, the President ordered the seizury 
of a shipbuilding company and an aircraft parts plant.” Following the declara 
tion of war, but prior to the Smith-Connally Act of 19438, five additional industria 
concerns were seized to avert interruption of needed production.” During thx 
same period, the President directed seizure of the Nation’s coal mines to remove 
an obstruction to the effective prosecution of the war.” 

The procedures adopted by President Roosevelt closely resembled the methods 
employed by President Wilson. A National War Labor Board, like its predecessor 
of World War I was created by Executive Order to deal effectively and fairly 
with disputes affecting defense production.“ Seizures were considered neces 
sary, upon disobedience of War Labor Board orders, to assure that the mo 
bilization effort remained a “going concern,” and to enforce the economic sta- 
bilization program. 

At the time of the seizure of the coal mines, Senator Connally’s bill to provide 
a statutory basis for seizures and for the War Labor Board was again before 
Congress. As stated by its sponsor, the purpose of the bill was not to augment 
Presidential power, but to “let the country know that the Congress is squarely 
behind the President.” As in the case of the legislative recognition of President 
Lincolns power to seize, Congress again recognized that the President already 
had the necessary power, for there was no intention to “ratify” past actions of 
doubtful validity Indeed, when Senator Tydings offered an amendment to the 
Connally bill expressly to confirm and validate the seizure of the coal mines, 
sponsors of the bill opposed the amendment as casting doubt on the legality of 
the seizure and the amendment was defeated.” When the Connally bill, 8. 796, 
came before the House, all parts after the enacting clause were stricken and a 
bill introduced by Representative Smith of Virginia was substituted and passed 
This action in the House is significant because the Smith bill did not contain 
the provisions authorizing seizure by the President but did contain provisions 
controlling and regulating activities in respect to properties seized by the Gov- 
ernment under statute “or otherwise.”” After a conference, the seizure pro- 
visions of the Connally bill, enacted as the Smith-Connally or War Labor Dis- 
putes Act of 1943, 57 Stat. 163, were agreed to by the House. 

Following passage of the Smith-Connally Act, seizures to assure continued 
production on the basis of terms recommended by the War Labor Board were 
based upon that Act as well as upon the President’s power under the Constitu 
tion and the laws generally. A question did arise as to whether the statutory 
language relating to “any plant, mine, or facility equipped for the manufacture, 
production, or mining of any articles or materials’ ” authorized the seizure 
of properties of Montgomery Ward & Co., a retail department store and mail order 
concern. The Attorney General (Biddle) issued an opinion that the President 
possessed the power to seize Montgomery Ward properties to prevent a work 
stoppage whether or not the terms of the Smith-Connally Act authorized such a 
seizure.” This opinion was in line with the views on Presidential powers main 
tained by the Attorney General’s predecessors (Murphy “ and Jackson™ and his 
successor (Clark “) Accordingly, the President ordered seizure of the Chicago 
properties of Montgomery Ward in April, 1944, when that company refused to 


* Reps Dworshak, Feddis, Harter, Dirksen, Hook: 87 Cong. Rec. 5901, 5910, 5974 


1 mendment passed the Senate. but was rejected in the House after 
ommittee adopted the amendment 87 Cong. Rec. 6424 (1941). 
* S868, 6 Fed. Reg. 4349 (1941) ; Exec. Order 8928, 6 Fed. Reg. 5559 (1941) 
141, 7 Fed. Reg. 2961 (1942) : Exec. Order 9220, 7 Fed. Reg. 6413 (1942) 
7 Fed. Reg. 6627 (1942); Exec. Order 9254, 7 Fed. Reg. 8333 (1942) ; 
¢ l. Reg. 8097 (1943 
* Exec. Order 9340, 8 Fed. Reg. 5695 943). 
* Exec. Order 9017, 7 Fed. Reg. 2 (1942); 1 Termination Report of the National 
War Labor Board 5-11 
#89 Cong. Rec. 3807 (1948). Similar views of the President’s existing power were 
expressed by Senators Lucas, Wheeler, Austin and Barkley. Jd., at 3885-3887, 3896, 3992 
*89 Cong. Rec. 83989-3992 (1943) 
S. 796, 78th Cong., Ist Sess., § 12, 13 (1943), as passed by the House. 
57 Stat. 163, 164 (1943) 
7% 40 Ops. Atty. Gen. 312 (1944) See also Hearings before House Select Committee to 
Investigate Seizure of Montgomery Ward & Co., 78th Cong., 2d Sess. 117-132 (1944). 
74 39 Ops. Atty. Gen. 348, 347 (1939). 
™ Note 60. supra 
7 Letter introduced in Hearings before Senate Committee on Labor and Public Welfare 
on 8. 249, 8ist Cong., Ist Sess. 232 (1949) pointing to the “exceedingly great” powers of 
the President to deal with emergencies even before the Korea crisis. 
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bey a War Labor Board order concerning the bargaining representative of its 
mployees in Chicago.” In Congress, a Select Committee to Investigate Seizure 
the Property of Montgomery Ward & Co., assuming that the terms of the 
Smith-Connally Act did not cover this seizure, concluded that the seizure “was 
it only within the Constitutional power but was the plan duty of the Presi- 
ent.” ™ Thereafter, an election determined the bargaining representative for 
he Chicago employees and the properties were returned to Montgomery Ward 
& Co. In December, 1944, after continued defiance of a series of War Labor 
Board orders, President Roosevelt ordered the seizure of Montgomery Ward 
properties throughout the country.” The Court of Appeals for the Seventh 
Circuit upheld this seizure on statutory grounds and also indicated its dis- 
approval of a lower court's denial of seizure power apart from express statute.” 
More recently, President Truman acted to repel aggression by employing our 
rmed forces in Korea.” Upon the intervention of the Chinese Communists, the 
President proclaimed the existence of an unlimited national emergency requiring 
he speedy build-up of our defense establishment.” Congress responded by pro- 
ding for increased manpower and weapons for our own armed forces, by in 
easing military aid under the Mutual Security Program and by enacting eco- 
nomic stabilization measures, as previously described. 
This is but a cursory summary of executive leadership. But it amply demon 
trates that Presidents have taken prompt action to enforce the laws and protect 
the country whether or not Congress happened to provide in advance for the 
rticular method of execution. At the minimum, the executive actions reviewed 
rein sustain the action of the President in this case. And many of the cited 
xamples of Presidential practice go far beyond the extent of power necessary to 
sustain the President’s order to seize the steel mills. The fact that temporary 
executive seizures of industrial plants to meet an emergency have not been 
directly tested in this Court furnishes not the slightest suggestion that such 
tions have been illegal. Rather, the fact that Congress and the courts have 
consistently recognized and given their support to such executive action indicates 
that such a power of seizure has been accepted throughout our history. 
History bears out the genius of the Founding Fathers, who created a Govern- 
ment subject to law but not left subject to inertia when vigor and initiative 
e required. 


IV. 


Focusing now on the situation confronting the President on the night of April 8, 
1952, we cannot but conclude that the President was performing his duty under 
the Constitution “to take care that the laws be faithfully executed”—a duty 
described by President Benjamin Harrison as “the central idea of the office.” * 

The President reported to Congress the morning after the seizure that he acted 
because a work stoppage in steel production would immediately imperil the 
safety of the Nation by preventing execution of the legislative programs for 
procurement of military equipment. And, while a shutdown could be averted 
by granting the price concessions requested by plaintiffs, granting such conces 
sions would disrupt the price stabilization program also enacted by Congress 
Rather than fail to execute either legislative program, the President acted to 
execute both. 

Much of the argument in this case has been directed at straw men. We do 
not now have before us the case of a President acting solely on the basis of his 
own notions of the public welfare. Nor is there any question of unlimited execu 
tive power in this case. The President himself closed the door to any such claim 
when he sent his Message to Congress stating his purpose to abide by any action 
of Congress, whether approving or disapproving his seizure action. Here, the 
President immediately made sure that Congress was fully informed of the tem 
porary action he had taken only to preserve the legislative programs from 
destruction until Congress could act. 


7 Exec. Order 9438, 9 Fed. Reg. 4459 (1944). 

3H. R. Rep. No. 1904, 78th Cong., 2d Sess. 25 (1944) (the Committee divided alons 
party lines). 

™” Exec. Order 9508, 9 Fed. Reg. 15079 (1944). 

8 United States v. Montgomery Ward € Co., 150 F. 2d 369 (C. A. 7th Cir. 1945), revers 
ing 58 F. Supp. 408 (N. D. Ill. 1945). See also Ken-Rad Tube &€ Lamp Corp. v. Badeau, 55 
F. Supp. 193, 197-199 (W. D. Ky. 1944), where the court held that a seizure was proper 
with or without express statutory authorization 

* Tnited States Policy in the Korean Crisis (1950), Dept. of State Pub. 3922 

#15 Fed. Reg. 9029 (1950). 

® Harrison, This Country of Ours (1897), 98 
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The absence of a specific statute authorizing seizure of the steel mills as a 
mode of executing the laws—both the military procurement program and the 
anti-inflation program—has not until today been thought to prevent the President 
from executing the laws. Unlike an administrative commission confined to the 
enforcement of the statute under which it was created, or the head of a depart- 
ment when administering a particular statute, the President is a constitutional 
officer charged with taking care that a “mass of legislation” be executed. Flexi 
bility as to mode of execution to meet critical situations is a matter of practical 
necessity. This practical construction of the “Take Care” clause, advocated by 
John Marshall, was adopted by this Court in Jn re Neagle, In re Debs and other 
cases sited supra. See also Ex parte Quirin, 317 U. S. 1, 26 (1942). Although 
more restrictive views of executive power, advocated in dissenting opinions of 
Justices Holmes, McReynolds and Brandeis, were emphatically rejected by this 
Court in Myers vy. United States, supra, members of today’s majority treat these 
dissenting views as authoritative. 

There is no statute prohibiting seizure as a method of enforcing legislative 
programs. Congress has in no wise indicated that its legislation is not to be 
executed by the taking of private property (subject of course to the payment 
of just compensation) if its legislation cannot otherwise be executed. Indeed, 
the Universal Military Training and Service Act authorizes the seizure of any 
plant that fails to fill a Government contract™ or the properties of any steel 
producer that fails to allocate steel as directed for defense production.” And 
the Defense Production Act authorizes the President to requisition equipment 
and condemn real property needed without delay in the defense effort.“ Where 
Congress authorizes seizure in instances not necessarily crucial to the defense 
program, it can hardly be said to have disclosed an intention to prohibit seizures 
where essential to the execution of that legislative program. 

Whatever the extent of Presidential power on more tranquil occasions, and 
whatever the right of the President to execute legislative programs as he sees 
fit without reporting the mode of execution to Congress, the single Presidential 
purpose disclosed on this record is to faithfully execute the laws by acting in 
an emergency to maintain the status quo, thereby preventing collapse of the 
legislative programs until Congress could act. The President’s action served the 
same purposes as a judicial stay entered to maintain the status quo in order 
to preserve the jurisdiction of a court. In his Message to Congress immediately 
following the seizure, the President explained the necessity of his action in 
executing the military procurement and anti-inflation legislative programs and 
expressed his desire to cooperate with any legislative proposais approving, 
regulating or rejecting the seizure of the steel mills. Consequently, there is no 
evidence whatever of any Presidential purpose to defy Congress or act in any 
way inconsistent with the legislative will. 

In United States v. Midwest Oil Co., supra, this Court approved executive 
action where, as here, the President acted to preserve an important matter until 
Congress could act—-even though his action in that case was contrary to an ex- 
press statute. In this case, there is no statute prohibiting the action taken by 
the President in a matter not merely important but threatening the very safety 
of the Nation. Executive inaction in such a situation, courting national disaster, 
is foreign to the concept of energy and initiative in the Executive as created by 
the Founding Fathers. The Constitution was itself “adopted in a period of 
grave emergency.... While emergency does not create power, emergency may 
furnish the occasion for the exercise of power.’ ™ The Framers knew, as we 
should know in these times of peril, that there is real danger in Executive weak- 
ness. There is no cause to fear Executive tyranny so long as the laws of Con- 
gress are being faithfully executed. Certainly there is no basis for fear of dic- 
tatorship when the Executive acts, as he did in this case, only to save the situa- 
tion until Congress could act. 

Vv 


Plaintiffs place their primary emphasis on the Labor Management Relations 
Act of 1947, hereinafter referred to as the Taft-Hartley Act, but do not contend 
that that Act contains any provision prohibiting seizure. 

Under the Taft-Hartley Act, as under the Wagner Act, collective bargaining 
and the right to strike are at the heart of our national labor policy. Taft-Hartley 


™ 62 Stat. 604, 626 (1948), 50 U. S.C. App. (Supp. IV) § 468 (c). 

62 Stat. 604, 627 (1948), 50 U. S.C. App. (Supp. IV) § 468 (h) (1). 

™ Tit. II, 64 Stat. 798 (1950), as amended 65 Stat. 138 (1951). 

** Home Building & Loan Asean, vy. Blaisdell, 290 U. S. 398, 425-426 (1984). 
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AS reserves the right to strike in any emergency, however serious, subject only 
the to an 80-day delay in cases of strikes imperiling the national health and safety.” 
dent In such a case, the President may appoint a board of inquiry to report the facts 
tl if the labor dispute. Upon receiving that report, the President may direct the 
art \ttorney General to petition a District Court to enjoin the strike. If the in- 
nal unction is granted, it may continue in effect for not more than 80 days, during 
ex which time the board of inquiry makes further report and efforts are made to settle 
ica the dispute. When the injunction is dissolved, the President is directed to 
Lb submit a report to Congress together with his recommendations.” 
her Bnacted after World War II, Taft-Hartley restricts the right to strike against 
ugh private employers only to a liminted extent and for the sole purpose of affording 
3 of an additional period of time within which to settle the dispute. Taft-Hartley in 
this no way curbs strikes before an injunction can be obtained and after an 80-day 
ese injunction is dissolved. 

Plaintiffs admit that the emergency procedures of Taft-Hartley are not man- 
ive datory. Nevertheless, plaintiffs apparently argue that, since Congreses did pro- 
be vide the 80-day injunction method for dealing with emergency strikes, the Presi- 
ent dent cannot claim that an emergency exists until the procedures of Taft-Hartley 
ed, have been exhausted. This argument was not the basis of the District Court’s 
in opinion and, whatever merit the argument might have had following the enact- 
ee! ment of Taft-Hartley, it loses all force when viewed in light of the statutory 
nd pattern confronting the President in this case. 
nt In Title V of the Defense Production Act of 1950,” Congress stated: 
oe “It is the intent of Congress, in order to provide for effective price and 
ic é wage stabilization pursuant to title IV of this Act and to maintain uninter- 

rupted production, that there be effective procedures for the settlement of 
~ labor disputes affecting national defense.” (§ 501.) 
eS Title V authorized the President to initiate labor-management conferences and 
al to take action appropriate to carrying out the recommendations of such confer- 
in ences and the provisions of Title V. (§ 502.) Due regard is to be given to 
he collective bargaining practice and stabilization policies and no action taken is 
he to be inconsistent with Taft-Hartley and other laws. (§ 503.) The purpose 
er of these provisions was to authorize the President ‘to establish a board, com- 
ly mission or other agency, similar to the War Labor Board of World War II, 
in to carry out the title.” ” 
1d The President authorized the Wage Stabilization Board (WSB), which ad- 
g, ministers the wage stabilization functions of Title IV of the Defense Production 
10 Act, also to deal with labor disputes affecting the defense program.” When 
V extension of the Defense Production Act was before Congress in 1951, the 
: Chairman of the Wage Stabilization Board described in detail the relationship 
e between the Taft-Hartley procedures applicable to labor disputes imperiling the 
il national health and safety and the new WSB dispute procedures especially de- 
c- vised for settlement of labor disputes growing out of the needs of the defense 
y program.” Aware that a technique separate from Taft-Hartley had been 
y devised, members of Congress attempted to divest the WSB of its disputes 
. powers. These atttempts were defeated in the House, were not brought to a vote 
y in the Senate and the Defense Production Act was extended through June 30, 
f 1952, without change in the disputes powers of the WSB." Certainly this legis- 
v lative creation of a new procedure for dealing with defense disputes negatives 
o any notion that Congress intended the earlier and discretionary Taft-Hartley 


procedure to be an exclusive procedure. 


*® §§ 206-210, Labor Management Relations Act of 1947. 29 U. S. C (Supp. IV) 
§$ 176-180. 

© 64 Stat. 132 (1950). 

™ H. R. Rep. No. 3042, 8ist Cong., 2d Sess. 35 (1950) (Conference Report). See also 
8S. Rep. No. 2250, 8ist Cong. 2d Sess. 41 (1950). 

”@ Exec. Order 10161, 15 Fed. Reg. 6105 (1950), as amended, Exec. Order 10233, 16 Fed 

Reg. 3503 (1951). 

| *% Hearings before the House Committee on Banking and Currency on Defense Production 


- | 8 See Bua Employees v. Wisconsin Board, 340 U. 8. 383 (1951). 
i 





Act Amendments of 1951, 82d Cong., Ist Sess. 305-306, 812-813 (1951) 
* The Lucas Amendment to abolish the disputes function of the WSB was debated at 
| length in the House, the sponsor of the amendment pointing out the similarity of the WSB 
functions to those of the War Labor Board and noting the seizures that occurred when War 
Labor Board orders were not obeyed. Cong. Rec., July 18, 1951, pp. 8580-8606. The 
amendment was rejected by a vote of 217 to 113. Jd., at 8606. A similar amendment 
introduced in the Senate was withdrawn. Cong. Rec., June 28, 1951, pp. 7592—7593. The 
Defense Production Act was extended without amending Tit. V or otherwise affécting the 
disputes functions of the WSB. 65 Stat. 132 (1951). 
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Accordingly, as of December 22, 1951, the President had a choice between 
alternate procedures for settling the threatened strike in the steel mills: one 
route created to deal with peacetime disputes; the other route specially created 
to deal with disputes growing out of the defense and stabilization program. 
There is no question of bypassing a statutory procedure because both of the 
routes available to the President in December were based upon statutory au- 
thorization. Both routes were available in the steel dispute. The Union, by 
refusing to abide by the defense and stabilization program, could have forced 
the President to invoke Taft-Hartley at that time to delay the strike a maxi- 
mum of 80 days. Instead, the Union agreed to cooperate with the defense pro 
gram and submit the dispute to the Wage Stabilization Board. 

Plaintiffs had no objection whatever at that time to the President’s choice 
of the WSB route. As a result, the strike was postponed, a WSB panel held 
hearings and reported the position of the parties and the WSB recommended 
the terms of a settlement which it found were fair and equitable. Moreover, 
the WSB performed a function which the board of inquiry contemplated by Taft- 
Hartley could not have accomplished when it checked the recommended wage 
settlement against its own wage stabilization regulations issued pursuant to its 
stabilization functions under Title 1V of the Defense Production Act. Thereafter, 
the parties bargained on the basis of the WSB recommendation. 

When the President acted on April 8, he had exhausted the procedures for 
settlement available to him. Taft-Hartley was a route parallel to, not connected 
with, the WSB procedure. The strike had been delayed 99 days as contrasted 
with the maximum delay of 80 days under Taft-Hartley. There had been a 
hearing on the issues in dispute and bargaining which promised settlement up to 
the very hour before seizure had broken down. Faced with immediate national 
peril through stoppage in steel production on the one hand and faced with destruc- 
tion of the wage and price legislative programs on the other, the President took 
temporary possession of the steel mills as the only course open to him consistent 
with his duty to take care that the laws be faithfully executed. 

Plaintiffs’ property was taken and placed in the possession of the Secretary 
of Commerce to prevent any interruption in steel production. It made no dif- 
ference whether the stoppage was caused by a union-management dispute over 
terms and conditions of employment, a union-Government dispute over wage 
stabilization or a management-Government dispute over price stabilization. The 
President’s action has thus far been effective, not in settling the dispute, but in 
saving the various legislative programs at stake from destruction until Congress 
could act in the matter. 

VI. 


The diversity of views expressed in the six opinions of the majority, the lack 
of reference to authoritative precedent, the repeated reliance upon prior dissent- 
ing opinions, the complete disregard of the uncontroverted facts showing the 
gravity of the emergency and the temporary nature of the taking, all serve to 
demonstrate how far afield one must go to affirm the order of the District Court. 

The broad executive power granted by Article II to an officer on duty 365 days 
a year cannot, it is said, be invoked to avert disaster. Instead, the President 
must confine himself to sending a message to Congress recommending action. 
Under this messenger-boy concept of the Office, the President cannot even act 
to preserve legislative programs from destruction so that Congress will have 
something left to act upon. There is no judicial finding that the executive action 
was unwarranted because there was in fact no basis for the President’s finding of 
the existence of an emergency “ for, under this view, the gravity of the emergency 
and the immediacy of the threatened disaster are considered irrelevant as a 
matter of law. 

Seizure of plaintiffs’ property is not a pleasant undertaking. Similarly un- 
pleasant to a free country are the draft which disrupts the home and military 
procurement which causes economic dislocation and compels adoption of price 
controls, wage stabilization and allocation of materials. The President informed 
Congress that even a temporary Government operation of plaintiffs’ properties 
was “thoroughly distasteful” to him, but was necessary to prevent immediate 
paralysis of the mobilization program. Presidents have been in the past, and 
any man worthy of the Office should be in the future, free to take at least interim 
action necessary to execute legislative programs essential to survival of the 


Nation. A sturdy judiciary should not be swayed by the unpleasantness or 


* Compare Sterling v. Constantin, 287 U. S. 378, 899—401 (1932). 
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popularity of necessary executive action, but must independently determine 
r itself whether the President was acting, as required by the Constitution, “to 
ake Care that the Laws be faithfully executed.” 
\s the District Judge stated, this is no time for ‘‘timorous” judicial action. 
it neither is this a time for timorous executive action. Faced with the duty 
executing the defense programs which Congress had enacted and the disastrous 
ffects that any stoppage in steel production would have on those programs, the 
President acted to preserve those programs by seizing the steel mills. There is 
» question that the possession was other than temporary in character and sub- 
ct to congressional direction—either approving, disapproving or regulating 
he manner in which the mills were to be administered and returned to the 
wners. The President immediately informed Congress of his action and clearly 
tated his intention to abide by the legislative will. No basis for claims of arbi- 
rary action, unlimited powers or dictatorial usurpation of congressional power 
ippears from the facts of this case. On the contrary, judicial, legislative and 
xecutive precedents throughout our history demonstrate that in this case the 
President acted in full conformity with his duties under the Constitution. Ac- 
ordingly, we would reverse the order of the District Court. 





IN THE SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1951 
No. 745 
CHARLES SAWYER, SECRETARY OF COMMERCE, PETITIONER 


v. 
Tue YOUNGSTOWN SHEET AND TUBE COMPANY, ET AL.’ 
N WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT 


BRIEF FOR PETITIONER 
OPINIONS BELOW 


Che opinion of the District Court (R. 63-76) is not yet reported. The opinion 
of the Court of Appeals for the District of Columbia Circuit (R. 447-449), on 
consideration of motions for stavs. is not yet reported. 


J UBRISDICTION 


The orders of the District Court were entered on April 30, 1952 (R. 76). On 
\pril 30, 1952, petitioner field notice of appeal and docketed the appeal with the 
Court of Appeals for the District of Columbia (R. 77). The petition for 
certiorari was filed, prior to judgment by the Court of Appeals, on May 2, 1952 
(R. 456). Certiorari was granted on May 3, 1952. The jurisdiction of this Court 
rests on 28 U. S. C. 1254 (1). 


QUESTIONS PRESENTED 


1. Whether, on the facts recited in Executive Order No. 10340 and established 
by the uncontroverted affidavits, the President had constitutional authority to 
take possession of plaintiffs’ steel mills in order to avert an imminent nation- 
wide cessation of steel production. 

2. Whether, in the circumstances of this case, the district court erred in reach- 
ing and deciding the constitutional issues on motions for preliminary injunctions. 

3. Whether the district court erred in granting injunctive relief. 


CONSTITUTIONAL PROVISIONS AND EXECUTIVE ORDER INVOLVED 


Article II of the Constitution provides, in pertinent part: 


Section 1. The executive Power shall be vested in a President of the 
United States of America. * * * 


1 Since respondents herein have filed a petition in No. 744 we shall, to avoid confusion 
refer to them as “plaintiffs.” 
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Before he enter on the Execution of his Office, he shall take the following 
Oath or Affirmation:—‘I do solemnly swear (or affirm) that I will faith 
fully execute the Office of President of the United States, and will to the best 
of my Ability, preserve, protect and defend the Constitution of the United 
States.” 

Section 2. The President shall be Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several States, when 
called into the actual Service of the United States; he may require the 
Opinion, in writing, of the principal Officer in each of the executive Depart 
ments, upon any Subject relating to the Duties of their respective Offices, 

i] he shall have Power to grant Reprieves and Pardons for Offenses against 
the United States except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Consent of the Senat« 
to make Treaties, provided two-thirds of the Senators present concur; and 
he shall nominate, and by and with the Advice and Consent of the Senate, 
shall appoint Ambassadors, other public Ministers and Consuls, Judges 
of the Supreme Court, and all other Officers of the United States, whose 
(Appointments are not herein otherwise provided for, and which shall be 
established by Law: but the Congress may by Law vest the Appointment 
of such inferior Officers, as they think proper, in the President alone, in the 
Courts of Law, or in the Heads of Departments. 

Secrion 3. He shall from time to time give to the Congress Informatior 
of the State of the Union, and recommend to their Consideration such Meas 
ures as he shall judge necessary and expedient; he may, on extraordinary 
Occasions convene both Houses, or either of them, and in Case of Disagree 
ment between them, with Respect to the Time of Adjournment, he may ad 
journ them to such Time as he shall think proper; he shall receive Ambassa 
dors and other public Ministers; he shall take Care that the Laws be faith 
fully executed, and shall Commission all the Officers of the United States. 

The Fifth Amendment provides: 


No person shall be * * deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public use, without 
just compensation 


Executive Order 103840, and orders issued pursuant thereto, are set out at 
R. 6, 22. 


STATEMENT 


These are proceedings for injunctive relief against the petitioner, the Secre- 
tary of Commerce, to restrain through him the action of the President in order 
ing the taking of possession and operation of certain of plaintiffs’ properties by 
Executive Order 103840, 17 F. R. 3139, issued on April 8, 1952. The underlying 
circumstances and the proceedings below are as follows: 


1. THE WAGE DISPUTI 


On November 1, 1951, plaintiffs’ employees, represented by the United Steel- 
workers of America, C. I. O., which had a collective bargaining agreement due to 
expire on December 31, 1951, gave notice to the plaintiffs that they wished in a 
proposed new collective bargaining agreement between the parties to effect 
changes in wages and working conditions over those established by the old con- 
tract (R. 3,81). No progress was made in the negotiations which followed and, 
on December 22, 1951, the dispute was referred by the President to the Wage 
Stabilization Board, in accordance with the provisions of Executive Order 10233, 
16 F. R. 3503. The Presidential letter of referral, a copy of which is attached 
to the affidavit of Mr. Harry Weiss, Executive Director of the Wage Stabiliza- 
tion Board, requested the Board to investigate the dispute and promptly to report 
with recommendations as to fair and equitable terms of settlement.’ The Presi- 
dent noted that the union and the steel producers had made no progress in re- 
solving their differences and that it appeared unlikely that further bargaining 


2The Presidential letter of referral, the report of March 13, 1952, by the Steel Panel 
which heard the presentation of steel wage dispute, and the “Report and Recommenda 
tions” of the Wage Stabilization Board of March 20, 1952, all of which are contained in 
the certified transcript of record as appendices to the affidavit of Mr. Harry Weiss (R. 
59-61), were omitted in printing the record. Copies of these documents have been assem- 
bled and deposited with the Clerk for the Court's use 




















here was virtually no bargaining.’”” On the major issues, such as wages, fringe benef 








AGREEMENTS 





AND 





TREATIES EXECUTIVE 


mediation and conciliation would suffice to avoid early and serious production 
ses in the vital steel industry. The President emphasized that the entire prog- 
ss of national defense was threatened because any work stoppage would para 
e the entire steel industry and have an immediate and serious impact on the 
nse effort. 
Pursuant to the referral, the Board immediately appointed a tripartite special 
eel panel (consisting of representatives of the public, of industry, and of labor) 
hear all evidence and argument in the dispute and to make such reports as the 
d might direct (R. 59). After a procedural meeting, public hearings were 
| in Washington, D. C., and New York City beginning on January 10, and 
nuing until February 16 (R. 60). The participating parties and the masses 
evidence and argument heard are indicated by the Panel Report, dated March 
1952, a copy of which is attached to Mr. Weiss’ affidavit. This Panel Report 
ned the issues in dispute, summarized the position of the parties, and was 
mitted to the parties for consideration and comment. Meanwhile, the Board 
and prepared the “Report and Recommendations of the Wage Stabilization 
ird,” dated March 20, 1952, and submitted it to the President on that date. 
opy of the Board Report is attached to the affidavit of Mr. Weiss. The 
rd’s recommendations, acceptable to the union, were rejected by steel man 
ent (R. 81).° 





2. THE SEIZURE 





templated by the notice, for December 31, 1951. After the President’s 


oO” 


erral of the dispute to the Wage Stabilization Board on December 22, 1951, 
inion voluntarily deferred the strike which had previously been set. After 
ntiffs’ refusal to accept the Board’s recommendations, the strike was called 


r 12:01 A. M., April 9, 1952. (R. 7). Ninety-six hours’ notice had been given; 
mills were closing and the fires were being banked. The resulting catas 


ic threat to steel production was averted by the Executive Order issued 
the President directing the Secretary of Commerce to take possession of the 


eo 


el industry on the night of April 8, 1952. The Secretary of Commerce there- 
wn issued Order No. 1 taking possession of the plants, facilities and other 


perties of plaintiffs and numerous other steel companies (R. 22). The Order 
| the accompanying telegrams sent to the companies, designated the president 
chief executive officer of each company as the Operating Manager for the 


ited States and directed that the management’s officers and employees of the 


nts continue their functions (R. 21). 


fhe union immediately called off the contemplated strike and full-scale pro- 


tion of steel continued without interruption until April 29, 1952 after the 
ance of Judge Pine’s decision in the District Court. See infra, pp. 22-24 
In his Executive Order, the President set forth his findings that steel is ar 


lispensable component of substantially all the weapons used by the armed 


ces, that it is indispensable in carrying out the programs of the Atomic 
nergy Commission, and that a continuing and uninterrupted supply of stee 
ndispensable for the maintenance of the civilian economy of the Unite¢ 


Rejection of the Board's recommendations by plaintiffs was consistent with their posi 


n from the outset of the dispute. As stated by the Chairman of the Board in the March 
report (pp. 5—6), after reviewing the critical nature of any labor dispute in the key 


¢l industry, the “situation clearly called for unusually extensive bargaining Instead 





plaintiffs made no counter proposals, at least until after March 20, 1952 Re 
6-7: Panel Report, March 13, 1952, passim. The need for bargaining in the best 






underscored by the fact’ that the dispute presented the first occasion since 1947 for 


orough review and revision of the collective bargaining agreements between the parties 
nt 


Report, March 20, p. 5), and the fact that the Board’s recommendations to the Preside 


vere of a “catch-up” nature, designed to equate the position of steel workers with worker 


1 comparable industries. Testimony of Nathan P. Feinsinger, Chairman, Wage Stabiliza 
Board, Hearing before Subcommittee on Labor and Labor-Management Relations, Sen 


Committee on Labor and Public Welfare, 82d Cong., 2d Sess., March 31, 1952 See 


» Steel Panel Report, passim; Staff Report to Subcommittee on Labor and Labor-Man 


igement Relations, Senate Committee on Labor and Public Welfare, Senate Document 122 


’1 Cong., 2d Sess. (Perhaps, a principal stumbling block was the position taken by plain 


iffs that any increase in wages required a compensating increase in prices, a position 
which Price Stabilization officials deemed absolutely destructive of the present stabilization 
program See Statement on Steel by Ellis Arnall, Director of Price Stabilization. bef« 


» Senate Committee on Labor and Public Welfare, Senate Document No. 118. 82d ¢ 
| Sess., pp. 6-7, and passim 


\s noted above, no progress was made in negotiations between the parties 
uant to the union’s notice of November 1, 1951, and a strike was called, as 
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States upon which our military strength depends (R. 6-9). He concluded with 
the finding that 


a work stoppage would immediately jeopardize and imperil our national 
defense and the defense of those joined with us in resisting aggression, and 
would add to the continuing danger of our soldiers, sailors, and airmen 
engaged in combat in the field 


and that in order to avert these dangers it 


is necessary that the United States take possession of and operate the plants, 
facilities and other properties of [the plaintiffs]. 


The affidavits filed below by petitioner, which were not controverted, spell out 
in greater detail these findings of the President. Secretary of Defense Lovett, 
the cabinet officer most directly concerned with all problems of armed forces 
procurement and development, points out, in his affidavit, the following (R 
27-31): That an adequate and continuing supply of steel is essential to every 
phase of our defense production effort at home, including the ever increasing 
needs of troop training; that a continuing steel supply is essential to the effec- 
tiveness, safety and very existence of the armed forces fighting in Korea and 
stationed elsewhere overseas as part of our effort in world defense; and that no 
cessation of steel production can fail to add materially to the risk, from a mili 
tary point of view, to which we are already subject by reason of the “stretch out” 
of our amament program and as a result of which we are barely able to meet 
our defense goals. Secretary Lovett, after disclosing, to the extent permitted 
by the grave considerations of security which are involved in any information of 
this type, the large percentage of steel production which goes into current defense 
requirements, emphasized the almost unbelievable extent to which our entire 
combat technique depends on the fullest use and availability of industrial 
strength and the use of vastly improved weapons, by reason of which he stated 
that “we are holding the line [in Korea] with ammunition and not with the 
lives of our troops” (R. 30). From all of these factors, Secretary Lovett con- 
cluded that any curtailment in the production of steel, even for a short period 
of time, would imperil the safety of our fighting men and that of the nation. 

Again, the grave effect of any interruption in steel production on the national 
saftey and defense efforts is sharply emphasized in the affidavit of Mr. Gordon 
Dean, Chairman of the Atomic Engery Commission (R, 31-33). Mr. Dean, re- 
ferring to the curernt major expansion of construction facilities for the produc- 
tion of atomic weapons, points out that success is governed by the completion 
of the facilities construction program on schedule; that time has already been 
lost and must be recovered; that the most varied and unusual types of structural 
steel and stainless steel must be continuously available; that inventories of mate- 
rials needed for such critical projects as development of A. BE. C. construction 
sites are abnormally low; and that, consequently, any cessation of deliveries of 
steel will have the critical effect of causing an inability to step up the production 
of atomic weapons to the rate required to meet goals established by the Presi- 
dent. 

Mr. Henry H. Fowler, Administrator of the National Production Authority, 
deposes (R. 34-38) that the products of the iron and steel industry are indis 
pensable in the manufacture of military weapons and equipment and in the 
production of items required for defense-supporting programs such as those of 
the Atomic Energy Commission and the construction and expansion of power 
plants and of steel and aluminum facilities for production of railroad equipment 
ships, machine tools and the like. He points out that the effect of a stoppage of 
steel production would vary according to inventories available to the manufac- 
turers but in any event would quickly Giminish the volume of output. Because 
of inventory shortages there would be an immediate slow-down in the manu- 
facture of certain types of ammunition and with respect to certain essential pro- 
grams of the Atomic Energy Commission, which is in short supply on certain vital 
specialty items. The production of antifriction bearings, mechanical power 
transmissions and aircraft fasteners would be quickly affected, resulting in 
the immediate curtailment and early shut-down of the production of aircraft, 
tanks and other military equipment. The same is true as to the production of 

4 As indicated above, serious security problems are presented in furnishing any detailed 
information as to the effect of a cessation of steel production on defense production sched 
ules and needs. This consideration is particularly apposite in the case of the Atomic 
Energy Commission. 




















TREATIES AND EXECUTIVE AGREEMENTS 435 


valves required for the production program of the Atomic Energy Commis- 
With respect to heavy power and electrical equipment, such as engines, 
bines, motors, power transformers, the situation is similarly critical; ship- 
it of such equipment would be discontinued within one to three weeks after 
rroduction stoppage and Mr. Fowler estimates that “even a one week’s stoppage 
iid cause as much as one month’s delay in the production of engines and 
rbines.” This in turn would have serious effects upon the programs of the 
nic Energy Commission, the Navy’s mine sweeper program and the power, 
uminum and steel expansion programs. The production of electronic equip 
nt used for military purposes also would be immediately and seriously affected, 
| any loss in this field would be irretrievable. 
Secretary of Commerce Sawyer’s affidavit (R. 49-59) discloses the critical im- 
et which a major stoppage in steel production would have on the transportation 
crams of the Maritime Administration, the Civil Aeronautics Administration, 


and the Bureau of Public Roads. He points out that a ten-day interruption 


steel production would result in the loss of 96,000 feet of bridge and 1,500 miles 
highway, that a twenty-day interruption would result in the loss of 149,000 
feet of bridge and 2,280 miles of highway, and that a thirty-day interruption 
uld result in the loss of 196,000 feet of bridge and 2,950 miles of highway; that 
highway construction program, vital in defense plant and training areas, 
nnot continue production from inventory, and that steel for highways and 


bridges is ordered for specific use, delivered for specific use, and if it is not pro- 


ced and delivered the program is delayed. With respect to the effect of a 
‘el shutdown on the shipbuilding program, Secretary Sawyer states that of 
e 9S ships currently in varying degrees of construction, there is sufficient steel 
the yards to permit completion of only 21 of the ships, and that 39 ships are 
such a stage of construction as to be directly dependent on the receipt of steel 
roducts during the present quarter. Further, Secretary Sawyer details the 
ritical effect which a stoppage of steel production would have on the production 
‘carrier and noncarrier aircraft. He emphasizes, with respect to production 
transport type aircraft that should the production of certain components be 
delayed, it is anticipated that both the Convair and Douglas production lines 
ould have to be stopped within 60 days: and that one manufacturer of aircraft 
has indicated that it would be preferable to close down his operations immedi- 
tely rather than wait for the anticipated unavailability of a number of items 
to cause him to close. 
Mr. Oscar L. Chapman, Secretary of the Interior, points out in considerable 
etail in his affidavit (R. 39-43) the drastic repercussions of any delay in 
eliveries of the various types of steel permitted by Defense Production Admin- 
stration allotment orders to the petroleum, gas, and electric power utility fields. 
Most of the steel and steel products thus allocated are for maintenance and ex- 
insion of facilities for production and transportation, areas of activity which 
obviously of the greatest importance not only for industrial use and ex- 
pansion but for direct military use. The factors involved in these considera- 
ons are elaborated in Mr. Chapman’s affidavit. In addition, he sets forth the 
rucial importance of the continued availability of steel supplies for the mainte- 
nance, repair, and operation of coal mines and coke ovens. Failure of steel 
supplies would result in curtailment of power production necessary for defense 
and military uses and would also result in a progressively severe decline in the 
production and availability of coal for all purposes.’ 


}. COURT PROCEEDINGS 


Immediately upon the issuance of Executive Order 10340, plaintiffs sought, by 


court order, to nullify the Presidential action thus taken to prevent the complete 
cessation of production in the steel industry." On the night of April 8, 1952, 
applications for temporary restraining orders were presented ex parte to Judge 
Rastian of the District Court for the District of Columbia. The Judge declined to 






Further details of the impact upon our national security of a cessation of steel produc 
tion are contained in the affidavits of Manly Fleischmann, Administrator of the Defense 
Production Authority (R. 33-84), Homer C. King, Acting Administrator of the Defense 


rransportation Administration (R. 46-48), and Jess Larson, General Services Adminis 
trator (R. 44—46). 

* Counsel for plaintiff Republic Steel Company advised the District Court that the plain 
tiffs produce 70% of the nation’s steel (R. 291). In addition, a complaint making similar 
llegations has been filed by Inland Steel Company in the Northern District of Indiana 
Hammond Division. Civil Action No. 1881, filed April 16, 1952. That action has been 
stayed by agreement pending disposition of the present cases 
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take action without some notice to the Government, which notice was given on 
the morning of April 9. At 11:00a.m., April 9, a hearing was held before Judge 
Holtzoff (R. 217-266). At the conclusion of the hearing, the applications for 
temporary restraining orders were denied (R. 128). 

Briefly summarized, the complaints (R. 1, 80, 116, 134, 144, 154, 167) filed by 
the companies pray for declaratory judgment and injunctive relief narrate the 
expiration of the wage agreement between plaintiffs and the union, the unp: 
ductive negotiations for a new contract, and the strike call of the steel-workers 
for April 9, 1952. They then allege the issuance of Executive Order No. 10340 
(17 F. R. 3139) authorizing and directing Secretary Sawyer to seize the steel 
industry, and that Secretary Sawyer, in compliance with this order, has seized 
the steel industry. Plaintiffs aver that this seizure is illegal for want of any 
constitutional or statutory authority in the President to issue the Executive 
Order. 

Plaintiffs conclude that the seizure of their plants constitutes an illegal inva- 
sion of their property rights, which exposes them to injuries for which monetary 
damages would afford inadequate compensation. The allegations of irreparable 
harm vary to some extent but center around the apprehension that the seizures 
might interfere with plaintiffs’ normal customer relations and destroy their 
good-will, that Secretary Sawyer might make improper use of plaintiffs’ trade 
secrets, might place incompetent management in the plants which would wreck 
them physically and financially, and finally, that Secretary Sawyer might put 
into effect the recommendations of the Wage Stabilization Board as to wage 
increases or union security. 

On April 24 and 25, 1952, hearings were held in the District Court before Judge 
Pine on plaintiffs’ motions for preliminary injunctions seeking to restrain peti 
tioner from taking any action under the authority of Executive Order No. 10340 
(R. 217-489). Judge Pine announced his opinion and granted the motions on 
April 29, 1952 (R. 63-76).". Formal orders were signed on April 30, 1952, and 
applications for stay were denied by Judge Pine (R. 76, 79). Notices of appeal 
were filed by petitioner on the same day in the Court of Appeals for the District 
of Columbia Circuit and the appeals were docketed (R. 77, 428). Later that day, 
the Court of Appeals, en blanc, issued an order staying the orders of the Dis 
trict Court until 4:30 P. M. Friday, May 2 (two days later) and if petition 
for certiorari were filed by that time, until this Court acted upon the petition 
for a writ of certiorari; and, if the petition were denied, until further order 
of the Court of Appeal (R. 444). On May 1, 1952, that Court, en blanc, denied 
applications to modify its stay (R. 446). On May 2, 1952, the Court of Appeals 
filed an opinion in connection with the action taken by it on April 30 and May 1 
(R. 447-449). On May 3, 1952, this Court granted certiorari and ordered a 
further stay pending disposition by this Court, with the provision that Secretary 
Sawyer “take no action to change any term or condition of employment while 
this stay is in effect unless such change is mutually agreed upon by the steel 
companies and the bargaining representatives of the employees” (R. 457). 


4. EVENTS SUBSEQUENT TO SEIZURE 
A. CONGRESSIONAL ACTIVITY 


As an integral part of the action involved in seizure of plaintiffs’ properties, 
the President, on the morning following the issuance of the Executive Order, 
dispatched a message to Congress.® After reviewing the crisis which faced the 
Nation on the night of April 8, the President stated that “the idea of Government 
operation of the steel mills is thoroughly distasteful to me and I want to see it 
ended as soon as possible” but that, after canvassing the available alternatives, 
he had concluded that “Government operation of the steel mills for a temporary 
period was the least undesirable of the courses of action which lay open.” The 
President suggested various courses of action which Congress might deem desir- 
able and stated that he “would, of course, be glad to cooperate in developing any 
legislative proposals which the Congress may wish to consider.” On April 21, 


7 At the hearing, plaintiff United States Steel orally modified its request for an injune- 
tion so as to pray only that Secretary Sawyer be restrained from making any changes in 
the terms and conditions of employment (R. 76). The affidavit of John A. Stephens, prin- 
cipally relied upon to show irreparable injury, was filed at the hearing in connection with 
this oral motion (R. 99-111) This modified request was denied by Judge Pine (R. 76). 

*H. Doe. 422, 82d Cong., 2d Sess., 98 Congressional Record 3962-3963, Apr. 9, 1952. 
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the President sent a further communication to the Senate (98 Cong. Rec. 
in which he reiterated these statements. He further stated: 





I also indicated that, if the Congress wished to take action, I would be glad 
to cooperate in developing any legislative proposals the Congress might wish 
to consider. That is still my position. I have no wish to prevent action by 
the Congress. I do ask that the Congress, if it takes action, do so in a manner 
that measures up to its responsibilities in the light of the critical situation 
which confronts this country and the whole free world. 

I do not believe the Congress can meet its responsibilities simply by follow- 
ing a course of negation. The Congress cannot perform its constitutional 
functions simply by paralyzing the operations of the Government in an 
emergency. The Congress can, if it wishes, reject the course of action I have 
followed in this matter. As I indicated in my message of April 9, I ordered 
Government operation of the mills only because the available alternatives 
seemed to me to be even worse. The Congress may have a different judg- 
ment. If it does, however, the Congress should do more than simply tell me 
what I should not do. It should pass affirmative legislation to provide a 
constructive course of action looking toward a solution of this matter which 
will be in the public interest. 


Since April 9, there has been no definite or completed legislative response to 
the various suggestions made by the President in his message. One legislative 
proposal, S. 2999, introduced by Senator Morse on April 9, contained a broad and 
new procedure for seizure in the form of an amendment to the Labor Manage- 
ment Relations Act of 1947. A second bill, S. 3016, was introduced by Senator 
Morse on April 16, proposing a return of the mills to private owners upon accept- 
ance of the recommendations of the Wage Stabilization Board or, alternatively, 
authorizing Secretary Sawyer to make those recommendations effective under his 
supervision. On the same day, a study by the Senate Judiciary Committee of 
the seizure problem was proposed. S. Res. 306. Hearings have been held before 
the Senate Committee on Labor and Public Welfare and before a Special Sub- 
committee of the Senate Judiciary Commitee. There has also been extensive 
debate in both Houses on an almost daily basis. In addition to these proposals, 
there has been a flurry of bills and resolutions utilizing various parliamentary 
devices.” Three amendments to specific appropriation bills, designed to prevent 
use of appropriated funds for acquiring or operating any facility whose seizure 
is not authorized by act of Congress, were favorably voted on the Senate and 
are presently in conference. Sec. 403, H. R. 6854, passed Senate as amended 
on April 29, 1952, 98 Cong. Rec. 4617; Sec. 707, H. R. 7151, passed Senate as 
amended on April 29, 1952, 98 Cong. Rec. 4626; Sec. 1305 H. R. 6947, passed 
Senate as amended on April 22, 1952, 98 Cong. Rec. 4267. On April 22, the day 
following Senate action amending the Third Supplemental Appropriation Bill 
for 1952 in this fashion, an effort to extend the prohibition to cover the use of 
any funds for expenditure during the fiscal year 1952 to implement any seizure 
unauthorized by Act of Congress, failed. 98 Cong. Rec. 4258-4261, April 22, 
1952. 


B. COURSE OF NEGOTIATIONS 


Immediately after the seizure of plaintiffs’ properties, the President directed 
the Acting Director of Defense Mobilization, Dr. John R. Steelman, to arrange a 
meeting of representatives of the companies and the steel workers at the earliest 
possible date for a renewed attempt to settle the dispute.” The next day, the 


*See H. R. 7449, introduced on April 8, 1952; H. Con. Res. 207, introduced on April 9, 
1952; H. Res. 604, introduced on April 22, 1952; H. Res. 605, introduced on April 22, 1952; 
H. Con. Res. 209, introduced on April 22, 1952; H. Con. Res. 210, introduced on April ‘ 
2; H. J. Res. 431, introduced on April 22, 1952; H. Res. 607, introduced on April 2% 

H. R. 7572, introduced on April 24, 1952; H. R. 7579, introduced on April 24 

H. Res. 609, introduced on April 24, 1952; H. Res. 610, introduced on April 24, 
; H. J. Res. 433, introduced on April 24, 1952: H. R. 7622, introduced on April 28, 
2; H. Res. 614, introduced on April 28, 1952; H. R. 7647, introduced on April 30, 1952 
7697 and 7698, both introduced on May 1, 1952; H. J. Res. 441, introduced on May 
1, 1952; H. J. Res. 442, introduced on May 1, 1952; H. Res. 627, introduced on May 1 
1952; S. 3106, introduced on May 5, 1952 

In considering this legislative activity, mention might be made of a cautionary prov 
sion inserted in the Emergency Powers Interim Continuation Act, Pub. L. 318, 82d Cong 
2d Sess., 66 Stat. 54, April 14, 1952. Section 5 of that statute provides: “Nothing con 
tained herein shall be construed to authorize seizure by the Government, under authority 
of any Act herein extended, of any privately owned plants or facilities which are not public 
utilities.” In making the present seizure the President did not rely on any of the Acts 
thus extended 
uN. Y. Times, April 9, 1952, p. 1, col. 8 
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Acting Director of Defense Mobilization met with negotiators for the steel wor} 
ers and the major steel companies.” During these negotiations, the President « 
the United Steelworkers of America, CIO, reiterated his telegraphic undertaking 
of the night of April 8 of union cooperation in continued production of stee] 
rhe National Production Authority subsequently revoked orders freezing an 
controlling the delivery of steel for consumer goods and for export. 17 Fed 
Reg. 3235 

The President indicated again, on April 10, his desire that negotiations con 
tinue between the companies and the union.“ Such negotiations, conducted under 
the supervision of Dr. Steelman, terminated on April 15 (R. 95). At his request 
representatives of both the steel workers and the operators conferred with Sex 
retary Sawyer on April 18, but a basic disagreement persisted on major issues 
including the question of price increases for the companies, and Secretary Sawyer 
abandoned plans for convening a final joint meeting.” 

After the failure of these negotiations, Secretary Sawyer indicated that he felt 
that he should, under the instructions of the President, undertake consideration 
of arranging appropriate terms and conditions of employment, although he 
stressed that the revelation of his intentions on this matter was not intended to 
serve as an ultimatum to the parties and that it should not be so interpreted.” 

\ further effort to encourage a settlement of the dispute by the companies and 
workers was made when the Economic Stabilization Administrator instructed the 
Director of Price Stabilization to perfect procedures for permitting price in 
creases for the steel companies under the Capehart Amendment, Section 402 (d) 
(4), Defense Production Act of 1950, as amended, 50 U. 8S. C. A. App. Section 
2102 (d) (4), issuance of which had been delayed at the request of the steel 
industry (R. 396) Simultaneously, Secretary Sawyer released for publication 
a letter to the Economic Stabilization Administrator requesting recommenda- 
tions, for submission to the President, concerning appropriate terms and condi 
tions of employment for the steel workers (R. 395). 

Steel production continued at a high level during the seizure.” However, im- 
mediately following the announcement of the district court’s opinion, the union 
called its men out and the production stoppage, which the President sought to 
avert, began.” During the subsequent short period of uncertainty, the steel com 
panies and union leaders took no action on proposals by the Government that 
collective bargaining be resumed.” 

On May 2, after an urgent message from the President, and Judge Pine’s order 
having been stayed for the second time, the union cancelled its strike although 
several of the large steel companies announced unwillingness to resume produc- 
tion unless assurances were given that no further interruptions in work schedules 
would occur These companies subsequently indicated that they were under- 
taking a full resumption of operations on May 3.” 

On May 2, the President sought personally to foster agreement between the 
companies and the workers and announced a conference to be held at the White 
House beginning on the morning of Saturday, May 3.” These conferences con- 
tinued until the afternoon of Sunday, May 4, when they collapsed.™ Although 
no agreement could be concluded, the union announced that it would continue 
efforts to maintain production and the manufacture of steel appears to be con- 
tinuing without interruption pending the arguments in this case.” 


ARGUMENT 
INTRODUCTION 


SUMMARY OF POSITION 


The two issues in this case are (1) whether the district court properly granted 
injunctive relief in view of the great and urgent public interests which impelled 
the President's decision to seize the steel mills for the purpose of maintaining 
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uninterrupted steel production ; and (2) whether on the facts which the President 
und in the Executive Order, and which are established by uncontroverted affi 
ivits, the President had power under the Constitution and laws to take posses 
on of the plaintiffs’ steel mills in order to avert an imminent nation-wide 
essation of steel production. 

We contend that the granting of injunctive relief by the district court was in 
ar violation of the applicable equitable principles. Plaintiffs had an adequate 
emedy at law by suit for just compensation in the Court of Claims. The formal 
neession of Government counsel, thrice-repeated, that such a suit may be 
ought and that no defense of lack of jurisdiction can or will be raised should, 
s a practical matter, be sufficient. International Paper Co. v. United States, 
32 U. S. 399, 406 gut in any event, such a suit could be maintained, eithe1 


. 










n the ground that where, as here, statutory warrant existed for a taking, just 
mpensation will be allowed even though the particular procedures prescribed 
vere not followed, Hurley v. Kincaid, 285 U. 8. 95, or on the ground that wher 
er there has been an actual physical taking and where the Constitution directs 
hat compensation be paid, the Court of Claims will entertain jurisdiction, at 
east where the action was taken under a formal executive regulation. 

Moreover, we think it quite doubtful whether the plaintiffs will suffer any 

image, while it is certain that vital public interests will be damaged, and the 
ves, liberties and property of all the people will be put in jeopardy by the 
ssuance of an injunction. Under such circumstances, it is clear that the appli- 
ition for preliminary injunction should have been denied on a balancing of the 
«juities, without reaching the constitutional issues involved. Yakus v. United 
States, 321 U. 8S. 414, 440. And even final relief should be denied in the absence 
fa “clear showing” that equitable relief is necessary. Hurley v. Kincaid, supra, 
l04n. These principles are especially applicable to constitutional cases. Such 

ises wiil, if it is at all possible, be disposed of on non-constitutional grownds: 
i court will “undertake the most important and the most delicate of the Court’s 
unctions” only if “necessity compels it” to do so. Rescue Army v. Municipal 
Court, 331 U. 8S. 549, 569. 

On the constitutional issue we contend that under Article II of the Constitution 
he President possessed power to seize the steel mills to avoid a cessation of 
steel production which would gravely endanger the national interests which it 
s his duty to protect. Specifically, we find such authority in the provisions of 
Article II, that “the executive Power shall be vested in a President of the United 
States” (Section 1); that the President shall swear that he will “faithfully 
execute the Office” and will to the best of his ability “preserve, protect and defend 
he Constitution of the United States” (Section 1) ; that he ‘shall be Commander- 
n-Chief of the Army and Navy of the United States” (Section 2); that he shall 
be the sole organ of the Nation in its external relations (Sections 2 and 3); and 
that “he shall take Care that the Laws be faithfully executed” (Section 3).” 
In a subsequent part of this brief, we shall show from 150 years of American 
iistory that the President may act as he did under the conditions in which he 
did. We shall show further that no statutory enactment even purports to 
deprive him of the power so to act. 

Underlying both sets of issues, however, are the circumstances in which the 
President acted. None of the questions here presented can be considered in the 
abstract. In particular, an understanding of the nature of the emergency to 
which the President’s action was addressed is necessary to consideration of the 
question whether, upon a balancing of the equities, the enormous damage to 
vital public interests which might result from the granting of an injunction 
should lead a court of equity to stay its hand. It is equally necessary to a con- 
sideration of the constitutional issues. For “while emergency does not create 
power, emergency may furnish the occasion for the exercise of power.” Home 
Building & Loan Association v. Blaisdell, 290 U. S. 398, 426. Accordingly, we 
shall at the outset describe the national interests which the President sought to 
protect and the gravity of the injury to those inerests which impelled him to act 






























THE NATURE OF THE EMERGENCY 





In his Executive Order, the President has made the following factual findings 
(among others) : 


WHereas American fighting men and fighting men of other nations of the 
United Nations are now engaged in deadly combat with the forces of aggres- 








% There are other provisions in the Constitution, which, although not constituting spe 
cific grants of power to the President, confer powers on him by implication For example 
Article IV, Section 4 guarantees every State against domestic violence. 
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sion in Korea, and forces of the United States are stationed elsewhere ove: 
seas for the purpose of participating in the defense of the Atlantic Con 
munity against aggression; and 

WHereAS the weapons and other materials needed by our armed force 
and by those joined with us in the defense of the free world are produced t 
a great extent in this country, and steel is an indispensable component of 
substantially all of such weapons and materials; and 

WHEREAS steel is likewise indispensable to the carrying out of programs o 
the Atomic Energy Commission of vital importance to our defense efforts 
and 

WHEREAS a continuing and uninterrupted supply of steel is also indispens 

able to the maintenance of the economy of the United States, upon which om 
military strength depends; and 
ca * * * 

WHEREAS a work stoppage would immediately jeopardize and imperil our 
national defense and the defense of those joined with us in resisting aggres 
sion, and would add to the continuing danger of our soldiers, sailors, and air- 
men engaged in combat in the field; and 

He ae a ~ 
These findings by the President describe a serious emergency. They have not 
been challenged by the plaintiffs nor contradicted by any findings of the district 
court, even assuming that they would be open to such challenge. Accordingly, 
they must be accepted as true. 

These findings make it clear that the President has not asserted the power 
to seize private property out of whim or caprice, or with some vague idea that 
such an act would promote the general prosperity or well-being of the countrv 
In this case, the President found that seizure of the steel plants was “neces- 
sary” to avert a work stoppage in the steel industry with the attendant ces- 
sation of steel production which “would immediately jeopardize and imperil 
our national defense and the defense of those joined with us in resisting ag- 
gression, and would add to the continuing danger of our soldiers, sailors, and 
airmen engaged in combat in the field.” The seizure of the steel mills for this 
stated purpose was in discharge of the President’s duty to take care that the 
laws be faithfully executed—the laws in this case being a comprehensive scheme 
of statutes and treaties establishing and implementing the national policy to 
deter and repel aggression. Such seizure was also necessary to the effective 
discharge of the President's responsibilities as Commander in Chief of the 
armed forces and as the representative of the nation in foreign affairs. 

The Military and Foreign Affairs Crisis —The absolute necessity for con- 
tinuous steel production which led to the President’s seizure of the steel plants 
on April 8 arises from the fact that the military security of the United States 
and other countries is endangered by the aggressions of the Soviet Union and its 
satellite states. 

Within a few years after World War II, the Soviet Union had succeeded in 
annexing Lithuania, Latvia and Esthonia, and in establishing in Poland, Ru- 
mania, Hungary, Bulgaria, and Czechoslovakia regimes which completely sub- 
ordinated the interests of those countries to the interests of the Soviet Union. 
Similar threats to the independence of Greece and Turkey were averted only 
through American military and economic aid extended pursuant to the Greek 
and Turkish Assistance Act of May 22, 1947 (61 Stat. 103). Also, Soviet at- 
tempts to exploit the temporary weakness of the devastated nations of Western 
Europe were a large factor in the establishment of the European Recovery Pro- 
gram under which American economic aid was used to assist those countries 
in repairing and expanding their economies (62 Stat. 137). Iran maintained 
its territorial integrity in the face of Soviet aggression only through the efforts 
of the United Nations. 

In 1949, the United States and most of the nations of western Europe de- 
cided that a program of economic rehabilitation was not enough. On April 
4, 1949, there was signed the North Atlantic Treaty, under Article 5 of which 
the United States and the other signatory nations 


* * * agree that an armed attack against one or more of them in Europe 
or North America shall be considered an attack against them all; and con- 
sequently they agree that, if such an armed attack occurs, each of them, in 
exercise of the right of individual or collective self-defense recognized by 
Article 51 of the Charter of the United Nations, will assist the Party or 
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Parties so attacked by taking forthwith, individually and in concert with the 
other Parties, such action as it deems necessary, including the use of armed 
force, to restore and maintain the security of the North Atlantic area.” 


gress has ree the North Atlantic Treaty with the Mutual Defense 
stance Act of 1949, 63 Stat. 714, in which the Congress declared: 


* * * that the efforts of the United States and other countries to pro- 
mote peace and security in furtherance of the purposes of the Charter of the 
United Nations require additional measures of support based upon the prin 

ciple of continuous and effective self help and mutual aid. * * 


1951, this was succeeded by the Mutual Security Act of 1951 (Public Law 165, 
Cong., Ist Sess.) the stated purpose of which is 


to maintain the security and to promote the foreign policy of the United 
States by authorizing military, economic, and technical assistance to friendly 
countries to strengthen the mutual security and individual and collective 
defenses of the free world, to develop their resources in the interest of their 
security and independence and the national interest of the United States and 
to facilitate the effective participation of those countries in the United Na 
tions system for collective security. 


e mutual security program has involved appropriations of approximately 
billion for the two fiscal years ending June 30, 1952. In fulfillment of the 
h Atlantic Treaty, the United States has stationed in western Europe, with- 
regard to the approaching end of the German occupation, the equivalent of 
divisions plus certain naval and air units. Joint command arrangements, 
precedented except in time of war, have been made by the United States and 
est European allies, with General Eisenhower as the first Commander, 
More recently, the United States has entered into defense and security pacts 
th the Republic of the Philippines, Australia, New Zealand, and Japan.” 
ere agreements are intended to provide the basis for effective mutual defense 
he Pacific area. 
‘he Soviet Union has maintained since World War II ground forces much 
ver than those presently available to the United States and the countries 
ned with it in mutual security arrangements. In addition, the Soviet Union 
is maintained the largest air force in the world. In general, the Soviet Union 
is consistently devoted a much larger portion of its industrial production to 
iilitary items than has any other country. In the years immediately following 
orld War II, it was widely believed that the United States’ exclusive possession 
f atomic Weapons constituted a powerful deterrent to Soviet aggression. How 
er, in 1949, the Soviet Union produced an atomic explosion. 
With the sudden and unprovoked attack of North Korean Communists forces 
upon the Republic of Korea on June 25, 1950, the United Nations, including the 
nited States, were confronted with naked armed aggression. On June 25, 1950, 
United Nations Security Council determined that the North Korean attack 
constitutes a breach of the peace.” * On June 26, the President declared that 
In accordance with the resolution of the Security Council, the United States 
will vigorously support the effort of the Council to terminate this serious breach 
the peace.” On June 27, the Security Council recommended “that the Mem- 
s of the United Nations furnish such assistance to the Republic of Korea as 
iay be necessary to repel the armed attack and to restore international peace 
d security in the area.” On the same day, the President announced that 
In these circumstances I have ordered United States air and sea forces to 
give the Korean Government troops cover and support.” ” On June 30, it was 
nnounced that the President “had authorized the United States Air Force to 
nduct missions on specific military targets in Northern Korea wherever mili- 
ily necessary and had ordered a Naval blockade of the entire Korean coast 
General MacArthur had been authorized to use certain supporting ground 


**The Senate ratified the North Atlantic Treaty in July 1949. The original North 
Atlantic Treaty of April 4, 1949, 63 Stat. 2241, includes, besides the United States, as 
parties the following: Belgium, Canada, Denmark, France, Iceland, Italy, Luxembourg 
he Netherlands, Norway, Portugal, and the United Kingdom. ‘The scope of the treaty has 
been extended to include Greece and Turkey. S. Doc. Executive E, 82nd Congress, 2d 

s10n 

‘Senate Documents Executives B, C and D, 82d Cong., 2d Sess. See also Charter of 
Organization of American States, Executive A, 81st Cong., Ist Sess. 

*8 United States Policy in the Korean Crisis (1950), Department of State Publication 
922. p. 16 

Ibid., p. 24 

* Tbid., p. 18 
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units.” By its resolution of July 7, 1950, the Security Council recommen 
the creation of a unified command for the military forces of member states 
issisting in the defense of the Republic of Korea, and requested the United 


States to designate a commander.” 

As a result of these events, and pursuant to the decisions of the Secu 
Council, the United States and other members of the United Nations, under 1 
command of General MacArthur and later General Ridgway, have engaged 
nearly two years of military operations to preserve the independence of ¢) 
Republic of Korea. This task was greatly increased by the large-scale inter 
ention of Chinese Communist forces in November 1950.% In addition, the Com- 
munist forces in Korea have been and are being steadily supplied by the Soviet 
Union with such items as military aircraft, tanks, guns and radar. The pres: 
situation in Korea is one in which the territorial integrity of the Republic of 
Korea has been substantially maintained, and there exists an uneasy and limited 
military truce during which negotiations for an armistice have been carried « 
without success since July 1951. The total casualties in the United Nations 
forces to date are unofficially estimated to exceed 300,000, of which the American 
casualties are over 108,000. It is roughly estimated that resistance to Soviet 
aggression in Korea has cost the United States directly about 10 billion dollars, 

As Ambassador Austin stated on April 21, 1951, “[The Korean conflict] has 
alerted people all over the world to the imminent dangers of Soviet aggression 
In the domestic life of the United States, these grave events have evoked meas- 
ures of control and partial mobilization unprecedented except in time of declared 
war. On December 16, 1950, one month after the Chinese Communists attacked 
the United Nations forces, the President proclaimed “the existence of a national 
emergency, which requires that the military, naval, air, and civilian defenses of 
this country be strengthened as speedily as possible to the end that we may be 
able to repel any and all threats against our national security and to fulfill our 
responsibilities in the efforts being made through the United Nations and other- 
wise to bring about lasting peace.” “ The armed forces of the United States have 
heen substantially increased, necessitating large-scale inductions pursuant to 
the Selective Service Act of 1948 and the recall of thousands of reservists. Con 
gress has appropriated for our defense program, for our armed forces and for 
military assistance to our allies since the beginning of military operations in 
Korea in excess of $130 billion. Recognizing the impact of such expenditures 
upon our economy, Congress in the Defense Production Act of 1950, as amended, 
provided for price and wage controls, allocation of materials, requisitioning 
powers and credit controls which are equally without peacetime precedent. 

In fulfillment of the North Atlantic Treaty and the other security pacts to 
which the United States is a party, and the implementing acts of Congress, the 
United States has made many agreements with its allies which call for American 
economic and military aid to assist those countries to participate in effective 
mutual security arrangements to deter or repel aggression. 

In brief, a world still suffering from the devastation of World War II is con- 
fronted by an aggressive Soviet Union commanding massive armaments. The 
attack upon Korea has demonstrated the willingness of the Soviet Union and its 
satellites to employ military force for conquest. The United States and the 
other free nations of the world have resolved that the only hope of deterrin; 
aggression and thereby avoiding subjugation or, at the best, a great war, is to 
place themselves in a military posture which will make military adventures too 
dangerous. ‘They have also resolved to repel any aggression which may be at- 


tempted Che United States is therefore carrying on an unprecedented program 
to rearm itself and to assist other countries to rearm for these purposes. More 


than ever before, we are the arsenal of the free world. More immediately, we 
must continue to produce and deliver military supplies to the United Nations 
forces in Korea who have been fighting Soviet aggression for two years, and to the 
NATO forces in Europe who must maintain a constant state of readiness against 
potential aggression. 

Steel and defense In this context of military necessity, the President found 
that any interruption in the production of steel would endanger the security of 
the United States, its armed forces abroad, and its allies. The Nation’s critical 
need for such continuous production is set forth in uncontradicted affidavits filed 


“1 Ibid., pp. 24-25. 

= Thid., p. 66 

®On February 1, 1951, United Nations General Assembly branded the Chinese Commu- 
nist intervention as an aggression UN doe. A/1771 

%15 F. R. 9029 
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ith the district court. In addition, we shall refer to certain information from 
iable official sources. To a considerable extent, considerations of security 
equire that the consequences of a cessation of steel production be described in 
ly general terms, 
Steel is the “basic commodity involved in the manufacture of substantially 
| weapons, munitions, and equipment produced in the United States” (R. 29). 
he Administrator of the Defense Production Administration states that “The 
tal supply of steel normally available to the United States is substantially less 
in the estimated requirements of defense and civilian production” (R. 33). 
e Administrator of the National Production Authority states that “In the 
onth of February 1952, the total tonnage of iron and seel products shipped by 
e iron and steel industry for all uses was approximately 6,400,000 tons, of 
hich it is estimated that 986,000 tons [or nearly 15%] were shipped for direct 
Department of Defense and Atomic Energy Commission uses” (R. 35).° A more 
ieccurate index of the defense needs for steel appears in a breakdown of 
irticular types of steel. Thus, Secretary of Defense Lovett states that, “We 
re now using, for production of military end items (guns, tanks, planes, ships, 
mmunition and other military supplies and equipment), the following percent- 
ges of our total national steel production : 


Carbon Steel ees atin : : 13.5 percent 
IR RII oath ange neene tiedigienenarscieaeaieaiin 36.6 percent 
BUAIIees Oe... cence sieralipcadicgiaieapeegntierecmcecnas” aan aT a 
Super alloy steel___----- cata ; : 84.0 percent 


R. 29). To illustrate “the crisis which a steel shut-down would produce”, 
Secretary Lovett stated that “35 percent of national production of one form of 
steel is going into ammunition for the use of our armed forces and 80 percent 
f such ammunition is going to Korea” (R. 30). Recognizing that even without 
i cessation of steel production there are shortages in certain types of steel, 
Secretary Lovett pointed out that “Another specific example of a critical shortage 
is in stainless steel. Fifteen percent of all stainless steel produced in the United 
States is used in the manufacture of airplane engines, including jets. No jet 
engine can be manufactured without substantial quantities of high-alloy steels” 
(R. 30). Seeretary Lovett further states that “the fire power of an infantry 
division is 50 percent greater today than it was in World War II. We have 
substituted, insofar as possible, such fire power for man power. Our combat 
techniques are designed to employ the industrial strength of the United States by 
the increased use of matériel so as to preserve and protect to the maximum extent 
possible the lives of our men.” From these facts, Secretary Lovett concludes 
that “A work stoppage in the steel industry will result immediately in serious 
urtailment of production of essential weapons and munitions of all kinds; if 
ermitted to continue, it would weaken the defense effort in all critical areas and 
would imperil the safety of our fighting men and that of the Nation” (R. 31). 

Shortly after the first atomic explosion in the Soviet Union in 1949, the Presi- 
dent and Cngress determined upon a tremendous expansion of the atomic weapons 
program. The Atomic Energy Commission was directed, among other things, to 
proceed with work upon the hydrogen or fusion bomb. The Chairman of the 
\tomiec Energy Commission states that “This expansion program includes the 
construction of major facilities at Savannah River, South Carolina; Paducah, 
Kentucky; Fernald, Ohio, and other places” (R. 31). The scope of the Com- 
mission’s expanded activities may be measured by the fact that during the 
fiscal years 1951 and 1952 Congress has appropriated $3,638,000,000 for the 
Atomic Energy Commission. 

The Chairman of the Atomic Energy Commission further states that (R. 32): 


The requirements of AEC’s construction projects include virtually all types 
and kinds of steel including special forms of structural steel for buildings 
and substantial quantities of stainless steel for process equipment. These 
requirements include steel for structures and specially fabricated equipment 
and also for such items of specialized and standard manufacture as pumps, 
valves, compressors, heat exchangers, piping, heavy electrical equipment, 
tanks, and the like. 





*% Preiminary figures for the month of March 1952 indicate that shipments of these 
products for all uses amounted to approximately 6,950,000 tons, of which it is estimated 
that 1,044,000 were shipped for direct use of the Department of Defense and the Atomic 
Energy Commission. 
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Inventories of steel and other critical products at the AEC construction 
projects are generally abnormally low for projects of such magnitude. Con- 
sequently, any cessation of deliveries of steel to the sites of AEC construction 
projects or to the manufacturers of equipment for such projects is likely to 
result in delays in the completion of these projects. * * * 

* * * * * * * 

The ultimate effect of delayed completion of production facilities will 
inevitably be reflected in AEC’s inability to step up the production of weapons 
to the rate required to meet the goals established by the President. 


In the construction of AEC facilities, as in the manufacture of certain conven 
tional military weapons, it is often necessary to use special alloys and shapes of 
steel, thus precluding either stockpiling or the utilization of miscellaneous stee! 
inventories. 

The Administrator of the National Production Authority points out that the 
immediacy of the impact of a cessation of production upon the production of 
Weapons cannot be determined from aggregate steel inventories. The lack of a 
single alloy or shape of steel may completely stop the deliveries of an arms 
manufacturer who has material for every other part. This condition would be 
aggravated by the fact that there are already critical shortages of certain types 
of steel (R. 35-38). 

The uncontradicted affidavits submitted by the Government reveal that a halt 
in steel production for any substantial period of time would have other far- 
reaching effects upon the military security of the Nation. Thus, the Congress 
and the President have determined that American industrial capacity must be 
substantially increased to support the requirements of a global conflict—if one 
is forced upon us. This policy is evidenced in the provisions of Title III of the 
Defense Production Act for government encouragement of industrial expansion 
and in the statutory provisions for accelerated tax amortization of the cost of 
new productive facilities “necessary in the interest of national defense” (64 
Stat. 989). The scope of this program may be gauged by the facts that as of 
February 29, 1952, the Government had guaranteed $1.5 billion in private loans 
under Title III, while as of April 15 certificates for accelerated tax amortization 
had been issued for expansion projects totalling $18.4 billion. The Administra- 
tor of the National Production Authority states that an interruption of steel 
production “would seriously impede certain construction programs required to 
support the mobilization effort including facilities for the production of alumi- 
num, steel, certain essential chemicals, urgently needed metal-working equip- 
ment, particularly machine tools, and aircraft, ships, tanks, guns, shells and 
guided missiles. These construction projects will require a total of approxi- 
mately 1,000,000 tons of steel for completion. All of these projects have a high 
degree of priority and any delay in completing them would set back the produc- 
tion schedules of military products urgently needed in the mobilization effort.” 
(R. 38.) It should be noted that there has been a substantial and urgent need 
for steel with which to increase steel making capacity, as indicated by the fact 
that certificates for accelerated tax amortization have been issued with respect 
to an expansion of steel production facilities to cost approximately $3,200,000,000. 

We have pointed out the effect of a cessation of steel production upon ‘the 
military security of the United States. It would have identical effects upon the 
other countries which have joined with us to deter or repel Soviet aggression. 
For example, under the North Atlantic Treaty and the implementing legislation, 
the United States has entered into commitments with its allies to assist their 
rearmament programs. This assistance takes several forms—all involving large 
amounts of steel. Substantial amounts of military equipment have been and 
will be sent to those countries. During the 23 months ended February 29, 1952, 
the United States under the mutual aid program, delivered 2,577,200 tons of 
military equipment.” Also, the United States assists these west European coun- 
tries to produce arms themselves by delivering to them both machine tools and 
certain types of steel. For example, the United Kingdom has placed orders here 
for over $100 million of machine tools, most of which are still in production. 
Any stoppage in the delivery of steel to machine tool makers in the United 
States would have a heavy impact upon the British jet engine and tank produc- 
tion programs.” Similarly, during this past winter the United States agreed 





* Hearings before the Senate Committee on Foreign Relations on a bill to amend the 
Mutual Security Act of 1951, 82d Cong., 2d Sess., p. 361 

7 For an example of the value of such tools to the British defense program, see op. cit 
n. 36, p. 566 
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to allocate 1,000,000 tons of steel to the United Kingdom during 1952, in recogni 
tion of the fact that without such steel imports the United Kingdom wouid be 
forced to curtail its own military production. 

To summarize the current relationship of steel production to the mili- 
tary and foreign affairs interests of the United States in the words of the 
President’s Executive Order, “a work stoppage would immediately jeopardize 
and imperil our national defense and the defense of those joined with us 
in resisting aggression, and would add to the continuing danger of our sol- 
diers, sailors, and airmen engaged in combat in the field.” He acted to in- 
sure an uninterrupted flow of arms to United Nations forces who already 
have been repelling Soviet aggression in Korea and who must ever be pre 
pared to deal with an all-out attack. He acted to insure the continuous build 
up of American armed strength. He acted to insure the fulfillment of our 
commitments to assist our allies to resist aggression. Failure to act as he 
did might well have meant “too little, too late’. 

We have shown that uninterrupted production of steel is absolutely es- 
sential if the President is to insure the safety and efficiency of American troops 
in Korea and elsewhere and if he is to fulfill our commitments to our allies. 
He seized the steel mills to carry out those objectives. It is true that the 
President and other executive officers might possibly have insured continued 
production of steel otherwise than by seizing the steel mills. Specifically, if 
they had granted the substantial increase in maximum ceiling prices for steel 
which the plaintiffs were interested in securing, the plaintiffs and the union 
might have reached an agreement that would have prevented a strike. In his 
Message to the Congress on April 9, 1952, the President stated: 


The only way that I know of, other than Government operation, by which 
a steel shut-down could have been avoided was to grant the demands of 
the steel industry for a large price increase. I believed and the officials 
in charge of our stabilization agencies believed that this would have wrecked 
our stabilization program. I was unwilling to accept the incalculable 
damage which might be done to our country by following such a course. 

Accordingly, it was my judgment that Government operation of the 
steel mills for a temporary period was the least undesirable of the courses 
of action which lay open. In the circumstances, I believed it to be, and 
now believe it to be, my duty and within my powers as President to fol 
low that course of action. 


The inflationary effects of huge defense expenditures upon our economy need 
no elaboration. To minimize and control them, Congress provided in Title IV 
of the Defense Production Act for price and wage controls and entrusted their 
administration to the President or his delegate. There is not presented in this 
case any question as to what price increase for steel, if any, would follow an 
increase in labor costs in the steel industry. The price standards under the 
Defense Production Act are not here in issue. Indeed, the administrative 
and judicial review procedures prescribed by the Act for challenging the validity 
or application of those price standards have not yet been invoked. All that 
is involved here is the fact that the President determined that to grant the 
substantial price increase desired by the plaintiff would scuttle the Nations 
stabilization program. Taking into consideration both his obligation to in 
sure the military security of the United States and its armed forces by main 
taining steel production, and his obligation to carry out the national stabiliza 
tion policy expressed in the Defense Production Act, he determined that he 
could effectuate both of these basic national policies only by seizing and operating 
the steel mills. Given conditions under which a cessation of steel production 
will endanger immediately the military security of the Nation, its armed forces 
and its allies, we believe the President’s power under the Constitution to avert 
such danger by seizing and operating the steel mills is not lost merely because 
production might possibly have been maintained by acquiescing in price in 
creases which in his judgment would endanger the national economy. Here, 
as in Hirabayashi y. United States, 320 U. S. 81, 98, such “ * * * conditions 
call for the exercise of judgment and discretion and for the choice of means 
* * ** by the President in the exercise of his constitutional power and duty 
to meet national emergency. 
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THE DISTRICT COURT ERRED IN GRANTING A PRELIMINARY INJUNCTION 
INTRODUCTORY 


Judge Pine, in the district court, rested his decision on a determination that 
Executive Order 10840 was beyond the constitutional authority of the President. 
Reversing normal procedure, he held that the issue of constitutional power 
“should be decided first.” (R. 68). Only after deciding that the President had 
exceeded his constitutional power did he consider whether the plaintiffs had 
made a showing entitling them to equitable relief (R. 74-75). And even then, 
he used his decision of the constitutional issues as a springboard from which to 
find a basis for equitable intervention,” concluding, upon his method of balancing 
the equities, that any injury to the public resulting from “the contemplated strike, 
with all its awful results, would be less injuriious to the public than the injury 
which would flow from a timorous judicial recognition that there is some basis 
for this claim to unlimited and unrestrained power,” which would be implicit 
in a failure to grant the injunction.” (R. 75). 

In his haste to decide constitutional issues, Judge Pine departed from long- 
established standards of adjudication by failing to apply the principle that the 
eourts will not pass on constitutional questions where the pending matter can 
be disposed of on non-constitutional grounds. “If two questions are raised, one 
of non-constitutional and the other of constitutional nature, and a decision 
of the non-constitutional question would make unnecessary a decision of the 
constitutional question, the former will be decided. The same rule should guide 
the lower court as well as this one.” Alma Motor Oo. v. Timken Co., 329 U. S. 
129, 136, 137. This rule has particular application in passing upon requests 
for preliminary injunction. Mayo v. Canning Co., 309 U. S. 310. Here the im- 
mediately dispositive non-constitutional issues were (1) whether the plaintiffs 
had an adequate remedy at law, and (2) whether, assuming they did not, they 
could demonstrate that they would suffer irreparable injury which would 
outweigh the uncontroverted injury to the public interest from the grant of an 
injunction. 

The judicial policy of refraining from deciding constitutional issues “unless 
absolutely necessary to a decision of the case,” Burton v. United States, 196 U. 8S. 
283, 295, is a rule derived from “the unique place and character, in our scheme, 
of judicial review of governmental action for constitutionality”. Rescue Army v. 
Uunicipal Court, 331 U. 8. 549, 571. The foundations of the policy rest 


in the delicacy of that function, particularly in view of possible conse- 
quences for others stemming also from constitutional roots; the comparative 
finality of those consequences; the consideration due to the judgment of 
other repositories of constitutional power concerning the scope of their 
authority; the necessity, if government is to function constitutionally, for 
each to keep within its power, including the courts; the inherent limitations 
of the judicial process, arising especially from its largely negative character 
and limited resources of enforcement ; withal in the paramount importance of 
constitutional adjudication in our system. [ibid.] 


The issues here touch, moreover, on one of the most delicate problems of our 
constitutional system—the basic implications of the doctrine of separation of 
powers. The President has disclaimed any intention to resist the process of 
the courts should it issue; he has publicly stated that he will abide by the deci- 
sion of this Court, whatever that decision may be. N. Y. Times, May 2, 1952, p. 1. 
Nevertheless, we suggest that the courts should consider the inappropriateness 


38 Judge Pine stated (R. 74) : 
As to the necessity for weighing the respective injuries and balancing the equities 
I am not sure that this conventional requirement for the issuance of a preliminary 
injunction is applicable to a case where the Court comes to a fixed conclusion, as I do, 
that defendant's acts are illegal. On such premise, why are the plaintiffs to be 
deprived of their property and required to suffer further irreparable damage until 
answers to the complaints are filed and the cases are at issue and are reached for hear- 
ing on the merits. Nothing that could be submitted at such trial on the facts would 
alter the legal conclusion I have reached. 

* We, of course, do not contend that the President has “unlimited and unrestrained” 
power We contend only that in a situation of national emergency the President has 
authority under the Constitution, and subject to constitutional limitations, to take action 
of this type necessary to meet the emergency. See infra, pp. 91 et seq. 
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issuing what is in effect a mandatory injunction to the President.” At least, 
he difficulties implicit in issuance of such a decree afford a sound reason for 
enving the injunction sought on other grounds, if it is possible to do so. 

Accordingly, the district court, for considerations of policy “transcending spe- 
ific procedures,” Rescue Army v. Municipal Court, supra, 571, should have re- 
frained from reaching the constitutional issues if there was any other basis on 
vhich it was possible to dispose of the case. Similarly, adherence to well-settled 
ractice dictates that this Court can reach the constitutional issues in this case 
only if it concludes that the usual equity requirements for issuance of a pre 
iminary injunction have been so clearly met that “necessity compels it” to 

undertake the most important and the most delicate of the Court's functions.” 
d., at 569. 

We believe the usual equity requirements have not been meet here, in two 
respects: First, the plaintiffs have an adequate remedy at law for any injury 
which they may suffer; and second, even if there were no such remedy at law, 
the plaintiffs have failed to show any such irreparable injury as would counter- 
halance the injury to the public from granting an injunction. Although we would 
be desirous of an immediate decision on the constitutional issues, we feel that 
deference to the settled practice of this Court in constitutional adjudications 
requires that we discuss first these non-constitutional grounds of decision, either 
of which, we think, requires reversal of the judgment below. 


4. PLAINTIFFS HAVE AN DEQUATE REMEDY AT LAW 


Under the fundamental rules governing equitable jurisdiction, plaintiffs are 
entitled to injunctive relief only if they can show either that legal relief is not 
available to them or that such legal remedy, although available, would be in 
adequate. See, e. g., Coffman v. Breeze Corporations, 323 U. S. 316, 323. We 
believe that plaintiffs’ recourse to injunctive relief is barred because they have 
an effective remedy in the Court of Claims pursuant to 28 U. S. C. 1491.%. It 
has, of course, been settled in a long line of cases, beginning with United States 
v. Great Falls Mfg. Co., 112 U. 8S. 645, that where the United States takes 
property for public use a right to compensation is enforceable in the Court of 
Claims, either directly under the Constitution or by virtue of an implied con 
tract. 28 U. S. C. 1491 (1), (4).% 

Plaintiffs’ argument is that this remedy is not available to them unless Secre 
tary Sawyer’s acts are supported by statutory or constitutional authority ; hence, 
that the preliminary question whether plaintiffs have an adequate remedy at 
law hinges on the very merits of the case. We submit, on the contrary, that 
plaintiffs have a remedy in the Court of Claims, and that therefore the Court 


“This Court in Mississippi v. Johnson, 4 Wall, 475, 498, held unanimously that the 
President cannot “be restrained by injunction from carrying into effect an act of Con 
gress alleged to be unconstitutional.” Cf. State ex rel. Burnquist v. District Court, 14) 
Minn. 1; Dakota Coal Co. y. Fraser, 28% Fed. 415 (D. N. D.), vacated on appeal as moot 
267 Fed. 130 (C. A. 8): Holzendorf v. Hay, 20 App. D. C. 576, writ of error dismissed, 194 
U. 8. 378: see also Trial of Thomas Cooper, Wharton’s State Trials of the United States, 
pp. 659, 662. “With equal logic it could be argued that the President cannot be enjoined 
from taking action for which he claims authority in Article II of the Constitution How 
ever, it has been contended, and the district court in this case so held, that Secretary 
Sawyer can be enjoined from carrying out the President’s Executive Order It is by no 
means clear that department heads can be enjoined from carrying out the President’s 
express orders, by analogy to the fictitious distinction between suits against the United 
States and svits against an officer personally by which sovereign immunity from suit is 
minimized (Larson vy. Foreign and Domestic Corporation, 337 U. S. 682), or by analogy to 
theories of indispensable parties evolved in the solution of venue problems (compare Wil 
liams Vv. Fanning, 332 U. S. 490, with Blackmar v. Guerre (42 U. 8S. 512) Such theories 
cannot cope with the problem which would exist if the President personally performed 
the duties which he here directed Mr. Sawyer to perform, It would seem, therefore, that 
the issue is sufficiently uncertain and delicate as to constitute a compelling reason for 
leaving the plaintiffs to their legal remedy for damages. 

* Section 1491 provides : 

“The Court of Claims shall have jurisdiction to render judgment upon any claim against 
the United States 


(1) Founded upon the Constitution : or 
(2) Founded upon any Act of Congress: or 
(3) Founded upon any regulation of an executive department : or 
(4) Founded upon any express or implied contract with the United States: or 
(5) For liquidated or unliquidated damages in cases not sounding in tort.” 
42 See, e. g.. United States v. Great Falle Mfg. Co., 112 U. S. 645: United States 


Lynah, 188 U. 8S. 445, 465: Tempel vy. United States, 248 U. S. 121: United States vy. North 
American Transp. & Trading Co., 253 U. S. 83830: Campbell vy. United States, 266 U. S. 368; 
Phelps v. United States, 274 U. S. 341: International Paper Co. vy. United States, 282 U.S 
899: Hurley v. Kincaid, 285 U. S. 95; Yearsley vy. W. A. Rose Construction Co., 309 U. § 
18: United States vy. Causby, 328 U. S. 256: United States v. Dickinson, 331 U. S. 745 
United States v. Kansas City Ins. Co., 339 U.S. 799 
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need not reach any of the constitutional questions in order to decide that an 
injunction may not issue. 

In such a practical matter as the granting or withholding of an injunction, 
the formal concession of government counsel, repeated in three courts, that suit 
may be brought and that no defense of lack of jurisdiction can or will be raised, 
should be sufficient. See Pewee Coal Co. v. United States, 115 C. Cls. 626, affirmed, 
341 U. S. 114. But even on the theoretical level, plaintiffs need have no fears, 
For, however one may formulate the rule that unauthorized takings cannot 
provide the basis for a Tucker Act suit, the qualification has always been 
recognized that the Court of Claims does have undoubted cognizance of cases, 
such as this, where a taking of the claimant's property is authorized by statute, 
although the particular method of taking actually employed by the govern- 
ment official may be claimed to be illegal. In addition, it may now be the law 
that the Court of Claims has jurisdiction of suits for just compensation for 
eminent domain takings without regard to whether a taking was legislatively 
authorized 

1. Even if we accept at face value the doctrine, asserted by plaintiffs, that 
the Court of Claims remedy depends strictly upon an authorized taking, it is 
clear that statutory warrant does exist for a taking by the President and, there- 
fore, that plaintiffs have an indisputable cause of action in that court. Rather 
than alleging a total absence of any authority in the President to seize the 
plants, the companies themselves suggest that there are statutes under which 
the plants could have been seized, but that, since the procedure provided for 
in those acts has not been followed, they are now entitled to affirmative relief. 
It is settled, however, that where a taking has been authorized, the use of 
another method of seizure and the failure to employ the statutory procedure 
will neither defeat the remedy in the Court of Claims nor justify the issuance 
of injunctive relief 

The Youngstown and United States Steel complaints both refer to Section 
IS of the Selective Service Act of 1948 (62 Stat. 625, 50 U. S. Cc. App., Supp. IV, 
465) (par. 6, R. 2, and par. 12, R. 83, respectively), authorizing the President to 
place vital defense orders with a manufacturer and to seize his plant if he refuses 
or fails to fill the order. The United States Steel complaint (par. 12, R. 85) 
also refers to Section 201 of the Defense Production Act of 1950 as amended 
(64 Stat. 799, 65 Stat. 182, 50 U. S. C. A. App. 2081), which authorizes the 
resident, Whenever he deems it necessary in the interest of national defense, 
to acquire personal property by requisition and “real property, including facil- 
ities, temporary use thereof, or other interest therein” by way of condemnation. 
The statute provides that if the property is to be acquired by condemnation 
the court shall not require the party in possession to surrender possession, 
unless a declaration of taking has been filed and the amount estimated to be 
just compensation has been deposited.” 

The complaints correctly allege that the Government has not complied with 
the procedural requirements of either statute, but it is undeniable that the 
President acted for the same public purpose for which the two Acts envisage 
that private enterprises might have to be taken. Section 201, for instance, 
authorizes the President to acquire property whenever he deems it necessary 

the interest of national defense. Executive Order 10340 (R. 6-9) contains 

ndings to the effect that a work stoppage would immediately jeopardize and 

imperil our national defense and that seizure of the steel industry was neces- 
sary in order to assure the continued availability of steel and steel products 
during the present emergency. Hence, conditions existed which would have 
warranted use of Section 201 (b) if that procedure has not been much too 
cumbersome, involved, and time-consuming for the crisis which was at hand. 


“This provision is analogous to the one contained in the Declaration of Taking Act 
(Act of Feb. 26, 1931, 46 Stat. 1421, 40 U. S. C. 258a). 

As originally enacted, the Defense Production Act of 1950 (P. L. No. 774, Sist Cong.. 
2d Sess.) assimilated real to personal property and provided that both should be compul 
serily acquired by the process of requisition, i. e., by an administrative taking to be fol 
lowed by a suit for just compensation brought by the claimant. For reasons of conven- 
lence and efficiency, and in order to follow the traditional practice in the condemnation 
of realty, the Department of Justice proposed an amendment providing that real property 
be condemned in accordance with the Declaration of Taking Act and the general condemna- 
tion statutes. This change was adopted in the Defense Production Act Amendments of 
1951 (P. L. No. 96, 82d Cong., Ist Sess.). The amendment was plainly not intended to 
hamper or obstruct the acquisition of interests in real property. See H. Rept. No. 639, 
S2d Cong., Ist Sess., pp. 23-24, 36. 
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t an Thus, the President had undoubted statutory power to seize the plaintiffs’ 
yroperties for temporary use. Congress had itself authorized a taking by the 
tion, President, even if it had not provided for this kind or method of taking. 
suit Once it is shown that the seizing officer had such general authority to take, 
sed the Court of Claims’ just compensation jurisdiction is undeniable, whether or 
ned, not the statutory procedures were followed. The most common instance is 
ars furnished by the Tucker Act flooding cases. In each, instead of bringing an 
not ordinary condemnation suit under the Act of August 1, 1888, 25 Stat. 357, 40 
een U. 8. C. 257, a statutory authority similar to Section 201, the government officers 
ses, roceeded with their rivers and harbors works until the owners’ lands were 
ute, flooded and thereby taken. The owners have repeatedly sued and received 
rn- ust compensation in the Court of Claims for the taking. See the cases cited 
law n fn. 42, supra, p. 55, They have not been defeated by any contention that con- 
for lemnation proceedings should have been followed. On the contrary, the Court 
ely held in Jacobs v. United States, 290 U. 8.138, 16: 
™ The suits were based on the right to recover just compensation for property 
- taken by the United States for public use in the exercise of its power of 
- eminent domain. That right was guaranteed by the Constitution. The 
fact that condemnation proceedings were not instituted and that the right 
ocr was asserted in suits by the owners did not change the essential nature of 
he the claim. The form of the remedy did not qualify the right. It rested 
ch upon the Fifth Amendment. Statutory recognition was not necessary. A 
vA promise to pay was not necessary. Such a promise was implied because of 
ef duty to pay imposed by the Amendment. The suits were thus founded upon 
af the Constitution of the United States. 
e 
ce \nd the Court only recently reaffirmed the interchangeability of the two pro 
‘eedings in flooding cases. United States vy. Dickinson, 331 U. 8S. 745, 747-748. 
yn The same interchangeability exists where dry land is taken. See, e. ¢g., United 
V, States v. North American Transp. & Trading Co., 253 U. 8S. 330, 333; Stubbs v 
to United States, 21 F. Supp. 1007 (M. D. N. C.); Tilden v. Unietd States, 10 F. 
1g Supp. 877 (W. D. La.). In all of these numerous instances, a statutory method 
) of condemnation was provided, and in many, the authorizing statute provided 
d that the land be acquired by condemnation proceedings ; but instead of using that 
e mechanism the officials appropriated the property by direct invasion. In each 
; case, a suit for just compensation under the Tucker Act was entertained. 
Further examples of ‘Tucker Act jurisdiction on the basis of informal eminent 
(domain are the cases in which a normal condemnation suit has been instituted 
and possession taken, but the suit has later been abandoned by the Government 


-_ -_— 


| or held not to inelude certain tracts. The dispossessed owners have their 
> remedy in the Court of Claims or in the District Court under the Tucker Act. 
State Road Department of Florida v. United States, 166 F. 2d 848 (C. A. 5); 


i : Woody v. Wickard, 136 F. 2d 801, 803-804 (C. A. D. C.), certiorari denied, 320 
, j U.S. 775; ef. United States v. Merchants Transfer & Storage Co., 144 F. 2d 324, 327 
(C. A. 9). And this Court has emphatically declared that after a taking has 


been consummated, the right to recover compensation cannot be defeated because 
of a technical defect in the authority of the official who took the property. See 
International Paper Co. v. United States, 282 U. 8S. 399, 406, infra, p. 71. 

Applying these principles and directly controlling is Hurley v. Kincaid, 285 
U. S. 95, in which the Court refused to grant an injunction in circumstances 
apposite here. Kincaid sought to enjoin Secretary of War Hurley from con 
structing certain flood control work on the Mississippi River which would sub- 
ject Kineaid’s property to flooding, unless the Government first acquired an ease 
ment on his property by condemnation. The applicable statues,“ analogous 
to Section 201 (b) of the Defense Production Act, provided that before the 
United States acquired possession it had to file a condemnation petition in court 
and deposit an amount of money approved by the court as assuring certain and 
adequate provision for the payment of just compensation. The Government had 
complied with none of those provisions. Instead, the officers of the Corps of 
Engineers were about to undertake construction which, Kincaid claimed, would 
result in the flooding of his land. He sought to stop the work until the officers 
complied with the applicable condemnation procedure.” 


“The Mississippi River Flood Control Act of May 15, 1928, sec. 4, 45 Stat. 536, and the 
River and Harbor Act of 1918, sec, 5, 40 Stat. 911. 

* Kineaid’s brief in this Court urged, as the plaintiffs do here, that the statutory proce 
dure for condemnation was exclusive and had to be followed if a taking was to be effected 
See Brief for Respondent, No. 457, Oct. Term, 1931, at pp. 59, 72 
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The Court held flatly that Kincaid was not entitled to an injunction. 
pointed out (at p. 104) that a taking was authorized by the statutes cited abov; 
and that the plaintiff, consequently, had a remedy in the Court of Claims 
The failure to comply with the statutory direction to condemn prior to the 
taking did not justify the issuance of injunctive relief. Said the Court (at } 
104): 


The compensation which he may obtain in such a proceeding [under thx 
fucker Act] will be the same as that which might have been awarded had 
the defendants instituted the condemnation proceedings which it is cor 
tended the statute requires. Nor is it material to inquire now whether 
the statute does so require. For even if the defendants are acting illegally 
under the Act, in threatening to proceed without first acquiring flowag: 
rights over the complainant’s lands, the illegality, on complainant’s own 
contention, is confined to the failure to compensate him for the taking 
and affords no basis for an injunction if such compensation may be pr 
cured in an action at law. The Fifth Amendment does not entitle hin 
to be paid in advance of the taking [citing authorities]. 


In short, the test for the grant of injunctive relief is not whether or not the 
government has complied with the statutory taking procedure,” but whether the 
plaintiff has a remedy in the Court of Claims. Such a remedy is available 
whenever a taking is authorized by legislation.” 

2. It may also be the case that, aside from the Hurley v. Kincaid principle we 
have just discussed, the Court of Claims would have jurisdiction of a just 
compensation suit by the plaintiffs even though no statute existed authorizing 
the President to take property. It is true that it has often been said or assumed 
that an action against the United States for just compensation presupposes that 
the officers who invaded the plaintiff’s property rights had authority to do so 

jut the reach and application of this rule in Tucker Act suits have not been 
crystallized and the tendency of the recent cases, particularly in the Court of 
Claims, is to disregard the issue of authority in favor of assuming jurisdiction 
wherever there has been an actual physical taking and where the Constitution 
directs that compensation be paid. 

(a). The two basic Tucker Act decisions which ground the asserted rule are 
themselves unclear. Hooe vy. United States, 218 U. S. 322, involved an express 
limitation upon the officer’s authority (see Larson v. Domestic and Foreign Com- 
merce Corp., 337 U. S. 682, 701, fn. 24). a factor which is usually absent and 
is certainly not present here. The precedential value on this point of United 
States v. North American Co., 253 U. S. 330, is lessened by the circumstance 
that it rested on “special facts” (cf. Jacobs v. United States, 290 U. S. 13, 18, 
and Shoshone Tribe v. United States, 299 U. S. 476, 497), including the element 
that North American’s claim would have been barred by the statute of limita- 
tions if the officer who originally took the property had been authorized to do so. 

A number of recent lower court Tucker Act cases seem to make the right to 
sue for just compensation dependent not upon the taking officer’s authority but 
upon the consideration that where the Government retains the benefit of seized 
property the owner may seek compensation without showing that the seizure 
was valid. In Oro Fino Consolidated Mines, Inc. vy. United States, 118 C. Cls. 
18, 28, certiorari denied, 341 U. S. 948, the Court of Claims stated “that the Gov- 
ernment cannot escape liability by pleading that it lacked authority to take 
what it did in fact take and retain. * * * If Order L-208 resulted in an unau- 
thorized taking, it was a taking of which the Government retained the benefit 
and for which it would therefore be obligated to pay”. In Foster v. United 
States, 98 F. Supp. 349, 351-2 (C. Cls.), certiorari denied, 342 U. S. 919, the same 
court strongly intimated that an action for just compensation would lie in every 
case in which a person’s property is kept from him by the United States for its 
own use. Only the other day, the court declared that in cases where a regula- 
tion or statute is unconstitutional as violative of due process, just compensation 

“An analogous rule applies in the field of damages. The owner the property, which has 
not been condemned, has no remedy in damages against a government contractor provided 
he has recourse to the Court of Claims. Yearsley y. Ross Conatruction Co., 309 U. 8. 18. 

“Cf. Larson y. Domestic and Foreign Commerce Corp., 337 U. S. 682, 697, fn. 18. 

“8 Cf. United States vy. Lynah, 188 U. 8S. 445, 465-6: 

That which the officers did is admitted by the answer to have been done by authority 
of the government, and although there may have been no specific act of Congress 
directing the appropriation of this property of the plaintiffa, yet if that which the 
officers of the government did, acting under its direction, resulted in an appropriation 
it is treated as the act of the government. [Emphasis supplied.] 
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iy still be decreed “if an actual taking [has] been alleged, proved, and loss 
tablished * * *.” Idaho Maryland Mines Corp. v. United States, C. Cls. 
No. 50182, decided May 6, 1952, slip op. p. 10.% See also, for cases disregarding 
omitting consideration of the taker’s authority but nevertheless awarding 
st compensation, Forest of Dean Iron Ore Co. v. United States, 106 C. Cls. 269, 
45-7: Niagara Falls Bridge Commission vy. United States, 111 C. Cls. 338, 352-3; 
itton Land Co. v. United States, 109 C. Cis. 810, 830-832: International Har- 
ster Co. v. United States, 72 C. Cis. 707; Thayer v. United States, 20 C. Cls. 


































































rhe lessened stress which appears to be placed on the issue of authority, and 
he heightened concern with providing a Court of Claims remedy for a taking, 
s also revealed in recent decisions of this Court. United States v. Causby, 328 

S. 256, involved the taking of an easement over property adjoining an air- 
tield by frequent flights at low altitude. This Court held the owner of the land 
ntitled to compensation without discussing the authority of the military to make 

ich low flights or to appropriate the easement. This disposition of the case is 
n marked contrast with the decision in Portsmouth Co. v. United States, 260 
U. S. 827, which involved the analogous situation of artillery fire over private 
property. There, the Court expressly indicated that the plaintiff could recover 
mly if it established “authority on the part of those who did the act” (at 330). 
\gain, in United States v. Pewee Coal Co., 341 U. S. 114, this issue which, if 

aterial, would be of a jurisdictional nature (see Hooe v. United States, 218 
U. S. 322, 336) was not explicitly passed upon by the Court. It is true that in 
Pewee the Government had not defended on the ground that the taking was 

nauthorized (cf. Pewee Coal Co. v. United States, 115 C. Cls. 626, 676), but 
he Government’s brief before this Court disclosed that the seizure had not 

heen based on any specific statutory authority,” and jurisdictional issues may 
e noticed on a court’s own motion (United States vy. Corrick, 298 U. S. 435, 440; 
nited States v. Wheelock Bros., Inc., 341 U. 8. 319) ." 

Another facet of the same concern with providing, rather than denying, a just 
compensation remedy is shown by Cities Service Co. vy. McGrath, 342 U. 8. 330, 
335-6 (affirming 189 F. 2d 744, 747 (C. A. 2), and Silesian-American Corp. v. 
Clark, 332 U. 8. 469, 479-480 (affirming 156 F. 2d 793, 797 (C. A. 2)), both of which 
construed the Tucker Act as available to persons from whom property was taken 
inder the Trading with the Enemy Act but whose remedy under that Act was 
deemed toe narrow. See also Sherr v. Anaconda Wire & Cable Co., 149 F. 2d 680, 
681-2 (if statute cutting off informer’s right of action deprived him of “vested 
right”, suit for just compensation was available in the Court of Claims) ; Larson 

Domestic & Foreign Corp., 337 U.S. 682, 697, fn. 18 (“Where the action against 
vhich specific relief is sought is a taking or holding of the plaintiff’s property, 
the availability of a suit for compensation against the sovereign [in the Court 
of Claims] will defeat a contention that the action is unconstitutional as a viola- 


i tion of the Fifth Amendment”) ; Yearsley v. Ross Construction Co., 309 U. S. 18, 
“1-22 (Tucker Act remedy available instead of suit against Government rep 
resentatives alleged to have taken the plaintiff's property) ; Fay v. Miller, 1838 


I’. 2d 986, 989 (C. A. D. C.) 

(b). Whatever may be the ultimate general principle distilled from these latter- 
day developments in the jurisprudence of the Tucker Act, we suggest that in 
this case the broad doctrine which plaintiffs proclaim should not be applied. 
Perhaps the most important reason for insisting that an unauthorized taking 
cannot subject the United States to liability is to prevent executive officials from 
violating express prohibitions imposed by Congress. See Hooe y. United States, 
218 U. S. 322, supra, p. 64. A second purpose is, perhaps, to forestall minor 
officials from seizing property unnecessarily or for personal reasons or through 
collusion, 

Neither of these ends is served by requiring the President’s authority in this 
case to be fully vindicated before suit can be properly maintained under the 
Tucker Act. Congress has not prohibited the President from doing what he has 
done here. And it is the President himself, acting in a grave national emergency 


* The court also said (slip op., p. 10): 
“A regulation which is unconstitutional as violative of due process, because arbi 
trary, may well result in a taking of the property effected for whieh just compensation 
would be due to the extent of the value of the property rights so taken.” 
” See Government's Brief in No. 168, October Term, 1950, pp. 42—44. 
As we point out below (pp. 140-141), the Pewee decision may also be read as holding 
that a taking like this one is valid and authorized 
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and for the most public of purposes, who has seized the plaintiff's plants, not ; 
minor subordinate acting on his own. 

28 U.S. C. 1491 (fn. 41, supra, p. 55) may be said to recognize this distinction 
between executive action founded on a formal order or regulation and independent 
action taken by subordinates. That section gives the Court of Claims jurisdiction 
over claims “founded upon any regulation of an executive department” [Sec. 1491 
(3)], and it does not add that the regulation must be valid or authorized. Here, 
the Executive Order would be the basis of the plaintiffs’ claim, and since it orders 
a taking and contemplates just compensation, the Court of Claims would appear 
to have full jurisdiction under 28 U. 8. C. 1491 (3), regardless of the constitu 
tional validity of the President’s taking.” 

3. A further word should also be said as to the practical probabilities of plain 
tiffs’ not having a remedy in the Court of Claims. Government counsel have 
assured them and the courts that, if an injunction is not issued, no objection 
will be raised to the Court of Claims’ jurisdiction on the ground that the taking 
was invalid. The Pewee case shows that this is not an idle promise, but estab- 
lished Government policy. It is certainly not to the plaintiffs’ interest to raise 
the point of validity in the Court of Claims. Their sole fear is that future 
Government counsel will make such a defense or that present counsel will change 
their position jut if that should happen, the courts have a ready answer in the 
pungent words of Mr. Justice Holmes in /nternational Paper Co. v. United States, 
282 U. S. 399, 406: 


The Government has urged different defenses with varying energy at dif- 
ferent stages of the case. The latest to be pressed is that it does not appear 
that the action of the Secretary was authorized by Congress. We shall give 
scant consideration to such a repudiation of responsibility. The Secretary 
of War in the name of the President, with the power of the country behind 
him, in critical time of war, requisitioned what was needed and got it. No- 
body doubts, we presume, that if any technical defect of authority had been 
pointed out it would have been remedied at once. The Government exercised 
its power in the interest of the country in an important matter ,without 
difficulty, so far as appears, until the time comes to pay for what it has had. 
The doubt is rather late. We shall accept as sufficient answer the reference 
of the petitioner to the National Defense Act of June 3, 1916, ¢c. 134, § 120, 
39 Stat. 166, 213; U. S. Code, Title 50, § 80, giving the President in time of 


war power to place an obligatory order with any corporation for such prod- 
uct as may be required, which is of the kind usually produced by such 
corporation. 


(See also United States v. Georgia Marble Co., 106 F. 2d 955, 957 (C. A. 5)). We 
do not believe that either the Court of Claims or this Court will have greater 
difficulty with the future “repudiation of responsibility” which plaintiffs say they 
fear. 

4. The legal remedy which plaintiffs have in the Court of Claims is plainly 
adequate. There is a short answer to the possible argument that damages in the 
Court of Claims are an inadequate remedy in view of the uniqueness of the inter- 
ests taken, the difficulties of assessing damages, and the circumstance that some 
injuries are incapable of monetary compensation. Plaintiffs’ remedy in the Court 
of Claims is the same as under an award in eminent domain proceedings (Hurley 
v. Kincaid, 285 0. S. 95, 104: Jacobs v. United States, 290 U. S. 13. 16). And it 
is one of the inherent liabilities of private property that it is always subject to 
the exercise of the paramount rights of eminent domain (United States v. Lynah, 
188 U. S. 445, 465), and that the owner is merely entitled to such monetary com- 
pensation as will indemnify him fairly and justly. Monongahela Navigation Co. 
v. United States, 148 U. 8. 312; Seaboard Airline Ry. v. United States, 261 U. 8. 
299, 306 : Jacobs v. United States, 290 U. S. 13, 16-17. 

Such monetary compensation will clearly be adequate in the present case. 
The asserted damage which plaintiffs principally allege consists in a trespass or 
taking, an interference with plaintiff's right to bargain collectively with their 
employees, and a fear that defendant will impose some or all of the reeommenda- 


" Conversely, the Tort Claims Act (28 U. 8S. C. 2680 (a)) exempts from the coverage of 
that statute a claim “based upon an act or omission of an employee of the Government, 
exercising due care, in the execution of a statute or regulation, whether or not such statute 
or regulation be valid * * *,” 
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tions of the Wage Stabilization Board.” These are usual consequences of the 
type of taking here involved, for which the remedy of a suit for just compensa 
tion has been held adequate. For such a taking to accomplish its purpose 
necessarily means that the United States “has substituted itself for the private 
employer in dealing with those matters which formerly were the subject of 
collective bargaining with the operators.” United States v. Mine Workers, 330 
U. S. 258, 287. Thus, in United States v. Pewee Coal Co., 341 U. S. 114, 118, this 
Court sustained an award of monetary damages in respect of a wage increase 
ordered by the Government during the seizure.“ See also Wheelock Bros., Ine. 
y. United States, 115 C. Cls. 733, 88 F. Supp. 278. 

We think it very doubtful that any real injury will occur to plaintiffs. Cf. 
Varion & Rye Valley Railway vy. United States, 270 U. S. 280. See infra, pp. 75 
S5>. But if any should occur, it would clearly be of the type which can be com 
pensated by suit at law under 28 U.S. C. 1491. United States v. Pewee Coal Co., 
supra.” 


BR. PLAINTIFFS HAVE MADE NO SHOWING OF INJURY SUFFICIENT TO COUNTERBALANCE 
THE INJURY TO THE PUBLIC INTEREST WHICH WOULD FLOW FROM THE GRANTING 
OF AN INJUNCTION 


Apart from the availability of an adequate remedy at law, plaintiffs have 
failed to establish a threat of such irreparable injury to themselves as could 
outweigh the evident irreparable injury to the public interest which would flow 
from the granting of an injunction. Plaintiffs’ obligation in this respect is two 
fold. They must first make a clear showing of irreparable injury and, second, 
any such injury must be balanced against the injury to the public. These re- 
quirements are applicable to the grant of preliminary and permanent injunctions 
alike. Notwithstanding the fact that the present case comes up on wieuha a 
preliminary injunction, we believe that, on the face of their complaints and 
affidavits, plaintiffs’ showing is so deficient that this Court would be warranted 
in ordering their actions dismissed forthwith. Alternatively, if this Court 
deems further proceedings in the district court necessary, we submit that no 
preliminary injunction should issue. 

1. Plaintiffs have made no showing of irreparable injury.—-The burden on 
plaintiffs is a heavy one. As this Court said, in a case denying injunctive relief 
against a taking for which a remedy of just compensation was available: 


Even where the remedy at law is less clear and adequate, where large 
public interests are concerned and the issuance of an injunction may seriously 
embarrass the accomplishment of important governmental ends, a court of 
equity acts with caution and only upon clear showing that its intervention 
is necessary in order to prevent an irreparable injury. [Hurley v. Kineaid, 
285 U.S. 95, 104n.] 


*% Other allegations include asserted interference with the right of management, disrup 
tion of customer relations, disclosure of trade secrets, damage to plant and facilities by 
defendant’s agents. See Armco complaint, par. 17, R. 148-152; Jones & Laughlin com 
plaint, par. 16, R. 138-139; Youngstown complaint, par. 14, R. 3: Bethlehem complaint 
par. 14, R. 120-121: Republic complaint, par. 12, R. 157-158: U. S. Steel complaint, par 
15, R. 84-86; E. J. Lavino complaint, par. 38, R. 176-177. These are wholly speculative, 
if not imaginary Paragraphs 4 and 5 of Executive Order 10341, Secretary Sawyer's Order 
No. 1 and his telegraphic notice of taking (R. 8, 21, 22) make it plain that the seizure 
involves no interference with management, the ordinary course of business, or the finan 
cial functioning of the seized plants. 

4% That any damages which plaintiffs might suffer as a result of changes in waces or 
working conditions are measurable and compensable in monetary terms is shown by the 
Stephens affidavit (R. 99-111), which places a monetary value on each of the recommenda 
tions. ars. 12-18, R. 106-108. 

Plaintiffs may assert that the “union shop” is in a different category It is difficult to 
see how the question of the union shop, vital as it is to employees, is of legally recognizable 
concern to the plaintiffs. M{fhus the Jones & Laughlin complaint states that the company 
“cannot, with proper regard for its own convictions concerning principles of Government, 
agree to the recommendation of a ‘union shop’” (R. 136). This hardly states a recog 
nizable interest, cognizable either at law or in equity. The companies have no vicarious 
standing here on behalf of their employees. And the companies are not eleemosynary 
corporations or educational foundations with a legally recognizable right to support general 
principles of government or tenets of political philosophy. In any event, the fact that in 
a statutory seizure the same result could occur, and would, if it occurred, be compensable 
only in monetary termes, affords a complete answer to their contention. 

‘% The district court's bare statement that ‘‘The records show that monetary recovery 
would be inadequate” (R. 75), unsupported by reasoning or reference to any evidence, does 
not stand in the way of this conclusion. In any event, since the case was heard on plead 
ings and affidavits, this Court is in as good a position as the district court to determine the 
adequacy of monetary recovery. 
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Plaintiffs have made no such clear showing. Their general allegations as to 
interference with their power of management, etc., by the seizure are, on the 
facts alleged and on every reasonable probability, speculative in the extreme 
See n. 53, p. 73, supra. And compare Marion & Rye Valley Ry. v. United States, 
270 U. S. 280, 282, holding in respect of a similar seizure that “nothing of value 
was taken from the company”.” The gravamen of their complaints is that the 
defendant threatens to impose new wages and conditions of employment. But 
the assertion that such threatened action exposes them to irreparable injury 
disregards several highly pertinent considerations. 

a. Plaintiffs ignore the fact that the status quo which existed at the time the 
President acted was that the union had called a strike and workers had started 
to leave the plants. The President’s action thus conferred a great benefit on 
plaintiffs, by averting a strike which would have caused them enormous damages. 
Plaintiffs’ position apparently is that they may ignore the benefit conferred upon 
them by the President’s action while obtaining relief in respect of any damages 
assertedly flowing from that action. A comparable position was rejected in 
United States v. Sponenbarger, 308 U. 8S. 256." Undoubtedly, the plaintiffs would 
like to have it both ways. They would like to have the benefits of a guaranty 
against strikes without having to pay any price, in terms of increased wages and 
changes in working conditions, for the achievement of those benefits.” But we 
do not see how, in good conscience, they can do so. 

The plaintiffs’ allegations here are of the same sort which were made in 
United States vy. Pewee Coal Co., 341 U. 8. 114. There, the dissenting judge in the 
Court of Claims, whose opinion was adopted in this respect by four judges of this 
Oourt, concluded, as to a precisely comparable seizure by executive authority 
followed by an imposition of changed working conditions which allegedly resulted 
in ag increased cost to the company, that: 


The court has not found that the plaintiff [company] could have operated 
its mine without making the concessions directed by the War Labor Board, 
nor has it found what the losses to the plaintiff would have been if the 
Government had not intervened and the strike had continued. I think that 
the court is not justified in awarding the plaintiff the amount of these 
expenditures when it does not and, I think, could not, find that the plaintiff 
was, in fact, financially harmed by the Government’s acts. [88 F. Supp. at 
131, quoted in 341 U.S. at 122 


Mr. Justice Reed, as we read his opinion, failed to go along with this conclusion 
only because he felt that the finding of the majority of the Court of Claims “that 
a certain sum was expended without legal or business necessity so to do,” 341 
U.S. at 121, could not be attacked, the Government having failed to bring up the 
entire record. And the other four judges in that case rested their approval of 
the award of damages in large part on the finding that the plant had operated at a 
loss during the period of Government possession ; whereas here, for reasons which 
we shall develop, there is no reasonable possibility of operation at a loss. 

». Plaintiffs’ asserted injuries from the granting of a wage increase and other 
changes in conditions of employment are grossly overstated. They ignore, for 
example, the fact that some increase in wages and change in working conditions 


“See also Pewee Coal Co. vy. United States, 115 C. Cls. 626, 671, 678, 88 F. Supp. 426, 
27. 430-431. 

* “The constitutional prohibition against uncompensated taking of private property for 
public use is grounded np on a conception of the injustice in favoring the public as against 
an individual property owner But if governmental activities inflict slight damage upon 
land in one respect and actually confer great benefits when measured in the whole, to 
compensate the landowner further would be to grant him a special bounty.” [308 U. 8. 
at 266—267.] 

As indicated below (pp. 81 ff.), we do not believe that the proposed imposition of differ- 
ent wages and working conditions would result in recognizable legal injury. Even if it 
could be said, however, that that injury was recognizable and substantial, the principle of 
the Sponenbarger case would seem to require that any such injury must be measured against 
the benefit conferred by the governmental acti n 

“ This is clearly reflected in the “oral amendment” to United States Steel Corporation's 
prayer for an injunction, by which it suggested that the seizure be left undisturbed but 
that the defendant be enjoined from making any change in wages or working conditions. 
(R. 76, 311, 313.) Sueh an order would, of course, have left the plaintiffs in an enviable 
situation under which they would have continued to operate their mills with a minimum 
of interference from the United States, with an assurance of no strike for the indefinite 
future, and with no pressure whatever on them to grant any concessions in an attempt to 
resolve the underlying labor dispute. We suggest that it is not unfair to assume that 
this is the relief which all of the plaintiffs really desired, and that the other plaintiffs 
refrained from joining in the cral amendment made by the United States Steel only 
because they recognized the impossibility of contending in equity for such a one-sided 
result 
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was almost inevitable. This was the first occasion since 1947 for thorough review 
and revision of the collective bargaining agreement (p. 7, n. 3, supra). Moreover, 
the fact that the Wage Stabilization Board had recommended substantial changes, 
which it described as in the nature of a “catch-up,” designed to equate the 
position of steel workers with workers in comparable industries, made it prac- 
tically certain that the union would never enter into an agreement calling for no 
change. Indeed, the steel companies had indicated their willingness to agree to a 
package” deal of more than 20¢ per hour, an offer which included all of the 
Board's recommendations intended to be presently effective. (Testimony of John 
\. Stephens before Senate Committee on Labor and Public Welfare, April 22, 
1952, stenographic transcript, volume 3, p. 274; R.361).” 

ce. Finally, plaintiffs ignore the effect of any price increase which might be 
allowed. That such a price increase would compensate, in part or in whole, for 
any wage increase was clearly recognized in the complaints of United States Steel 
Co. (par. 15 (¢), R. 85) and Armco Steel Co. (Par. 17 (¢), R. 149). Both of these 
complaints, after referring to the threatened wage increases, allege, in identical 
language: 


These products are subject to price regulations imposed by the United States 
and the governmental agency regulating such prices has failed and refuses 
to permit increases in the prices of such products so as to enable plaintiff 
to attempt to recoup such increased costs. 


Indeed, the steel companies have made it clear that they might not object to 
the proposed wage increases, if price increases, deemed by them adequate to 
compensate for the wage increases, were also granted. (Panel Report in Steel 
Wage Case, March 13, 1952, p. 2; Statement on Steel by Ellis Arnall, Senate 
Committee on Labor and Public Welfare, 8S. Doc. 118, 82d Cong., 2d Sess., passim.) 

We do not mean to suggest that substantial price increases will or should be 
granted.” But the fact that plaintiffs have thus tied together the issues of wage 
increases and price increases indicates, we believe, that their real complaint is 
with the denial of a price increase. 

What plaintiffs are claiming, accordingly, is a right to profits greater than 
those permitted by the present price stabilization program. Section 402 (b) (2) 
of the Defense Production Act requires that price ceilings be “generally fair 
and equitable.’ To carry out this direction, the Office of Price Stabilization, with 
the approval of the Economic Stabilization Administrator, has adopted the “In- 
dustry Earnings Standard.’™ That standard requires OPS to raise prices for 
industry if any when its return on investment, before taxes, falls below 85 percent 
of the level enjoyed in the best three of the four years 1946 through 1949." In 
the event that, as a result of any wage increase that might be directed, profits 
for the industry should fall below this figure, the plaintiffs would have ample 
opportunity to apply to the Office of Price Stabilization for an appropriate price 
increase. The decision of the Office of Price Stabilization would be entered in 


s? Stephens, a vice-president of U. S. Steel, signed the principal affidavit submitted by 
U. S. Steel in support of its application for a preliminary injunction (R. 99). Stephens 
affidavit, the most detailed and specific submitted by any of the plaintiffs, substantially 
overstated their damages in several other respects. Thus, it assumes that Mr. Sawyer 
would order adoption of the Wage Stabilization Board’s recommendations in full, although 
there is no present indication of any such proposal, and it argues (pars. 19-20) that the 
company's total costs would increase by twice the amount of any rise in employment costs, 
despite the absence of any showing-—other than a process of reasoning post (or even prior) 
hoe ergo propter hoc—that there is any causal relationship between an increase in the 
wages a steel company pays and the cost of other things it must buy (see Statement of 
Ellis Arnall, Director of Price Stabilization, before Senate Committee on Labor and Public 
Welfare, April 16, 1952, Sen. Doe. No. 118, 82d Cong., 2d Sess., p. 6). 

As for the asserted damage alleged to follow from possible imposition of the union shop, 
see fn. 54, supra, p. 73. In this connecticn, the actual position taken by the Board on 
the union security issue should be noted. The Board recommended that the parties deter 
mine which of a variety of forms would be adopted Under a system such as the Rand 
formula, union security would simply eliminate the “free ride’? now enjoyed by nonunion 
employees. Report and Recommendations of the Wage Stabilization Board, March 20, 
1952, pp. 16 ff. 

“An increase under the Capehart amendment (estimated at $3 per ton) has been defi- 
nitely offered. Statement of Ellis Arnall, supra, p. 2. Such an increase would, of course 
materially diminish any damages suffered through an increase in labor costs. 

* Statement of Ellis Arnall, supra, p. 80. See Press Release, OPS, dated February 19, 
1952, “Re: Application of OPS Industry Earnings Standard”, particularly Price Opera- 
tions Memorandum No. 25, Subject : “Industry Earnings Standard”. 

®@ The steel industry cannot complain of the use of this level; the years 1947-1949 were 
the most profitable which the steel industry has experienced since World War I. See 
Statement on Steel by Ellis Arnall, Director of Price Stabilization, before the Senate 
Committee on Labor and Public Welfare, April 16, 1952, Senate Document 118, 82d Cong., 
2d Sess., p. 8. 
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accordance With the requirements of due process, and would be subject to appro 
priate judicial review.” 

On its face, therefore, plaintiffs’ contention that they will be subjected to 
increased costs which cannot otherwise be compensated comes to a contention 
that plaintiffs have a constitutionally protected and judicially recognizable 
right to profits greater than those permitted under the Defense Production Act 
this contention cannot be sustained. The constitutional validity of a system 
of price control during a time of emergency is no longer subject to doubt 
Yakus v. United States, 821 U. S. 414. Nor do we think it can be questioned 
liat the basing of ceiling prices on a standard related to past profits is permissi 
ble. See, e. g., Gillespie-Rogers, Pyatt Co. v. Bowles, 144 F. 2d 361 (E. C. A.); 
115 West 97th Street Realty Co., Inc. vy. Bowles, 156 F. 2d 982, 985 (EB. C. A.), 
certiorari denied, 329 U. S. 801; Curtiss Candy Co. v. Clark, 165 F. 2d 791, 795 
(EK. ©. A.), certiorari denied, 334 U. S. 820. See also Cavers, et al., Problems 
in. Price Control: Pricing Standards, Office of Temporary Controls, Office of 
Price Administration (Historical Reports on War Administration: Office of 
Price Administration, General Publication No. 7) (1947), ¢. 2, “Industry Earn- 
ings Standard,” pp. 27-89; Nathanson, Problems in Price Control: Legal Phases, 
(Mfice of Temporary Controls, Office of Price Administration (Historical Reports 
on War Administration: Office of Price Administration, General Publication 
No. 11) (1947), pp. 5 ff." Since this is so, we do not perceive how an imposition 
of additional labor costs whose effect, if any, on plaintiffs’ profits is merely to 
reduce them to the maximum permissible level, can be said to work the kind of 
rreparable injury which would warrant a court of equity in interposing its 
hand to enjoin action taken by the President to meet a grave national emergency 

We do not mean to suggest that this Court need pass on the present controversy 
between the plaintiffs and the Office of Price Stabilization. But the fact that 
plaintiffs would have been willing to agree to wage increases such as those 
which they now complain are threatened to be imposed on them, provided only 

substantial price increase were allowed, certainly sheds light on their claim 
hat imposition of those terms would result in enormous and irreparable injury. 
Just as, in the event of a taking, compensation for any amount in excess of the 
established lawful ceiling price cannot be allowed save in exceptional circum- 
stances, United States v. Commodities Trading Corp., 339 U. S. 121, so we think 
that in the present situation a threatened loss of profits, which leaves those 
profits at or above the level at which plaintiffs’ ceiling prices are certainly 
“generally fair and equitable to sellers and buyers of such material service 
and to sellers and buyers of related or competitive materials and services,” 
(Defense Production Aet, Sec. 402 (b) (2)), can hardly be said to result in 
such irreparable injury as would justify the issuance of an injunction nullifying 
the President’s act. Cf. Lichter vy. United States, 334 U. 8S. 742. And to the 
extent that plaintiffs’ ceiling prices may, as a result of increased costs, become 
less than “generally fair and equitable’, they have an adequate remedy by 
application to the Office of Price Stabilization for a price increase. See supra, 
pp. 82-84. 

2. Any injury to plaintiffs is more than counterbalanced by the injury to the 
public from the granting of an injunction.—Assuming, however, that plaintiffs’ 
showing, by itself, is sufficient to establish irreparable injury to them, that 
showing must be balanaced against the showing of injury to the publie from 
the granting of an injunction. The rule is well settled that “an injunction 
is not a remedy which issues as of course,’ Harrisonville vy. Dickey Clay Co., 289 
U. S. 334, 337-3838. Particularly where great public interests are involved, it is 
established that “Courts of equity may, and frequently do, go much farther 
hoth to give and withhold relief in furtherance of the public interest than they 
are accustomed to go when only private interests are involved.” Virginian Ry. 
('o. v. System Federation, 300 U. 8S. 515, 582. 


® Steel prices are now being maintained under a voluntary agreement, entered into 
under Section 402 (a) and 708 of the Defense Production Act, and no maximum price 
regulation covering steel has been issued. However, the companies are free at any time 
to withdraw from that voluntary agreement and to set their own prices, thus impelling 
OPS to issue a price regulation. Accordingly, if OPS refused a request by the companies 
for a price increase, they would be able to obtain administrative and judicial review (in 
the Emergency Court of Appeals) by withdrawing from the voluntary agreement and 
protesting and appealing the price regulation or order which would undoubtedly follow 
See fn. 64, infra, p. 84 

“In any event, plaintiffs have an adequate procedure by which any attack on that 
method of fixing prices could be made. Sections 407 and 408 of the Defense Production 
Act; Yakus v. United States, 321 U. 8. 414. See fn. 638, supra, p. 83. 
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In accordance with these principles, we think it clear that the district judge 
red in granting a preliminary injunction here As this Court has said in 
Yukus v. United States, 321 U. &, 414, 440, the award of an interlocutory injunc 
on even in private cases “has never been regarded as strictly a matter of right, 


even though irreparable injury may otherwise result to the plaintiff.” See 


inion of the Court of Appeals below, 448-449. See also Tennessee Valley 
tuthority v. Tennessee Electric Power Co., 90 F. 2d 885 (C. A. 6), certiorari 
enied, 301 U. S. 710: Highth Regional War Labor Board v. Humble Oil Co., 
145 F. 2d 462, 464-465 (C. A. 5), certiorari denied, 325 U. 8S. S838: Communist 
Party of United States v. McGrath, 96 F. Supp. 47 (D. D. C.) 

Che injury to the public interest from any return to the status quo which 

isted on the night of April 8, 1952, would be enormous and irreparable, affect 
ng our national safety, our discharge of international commitments, and the 
ves of our soldiers. See pp. 915, 28-49, supra. Unlike the allegations of 
petitioners’ affidavits, many of which we are prepared to controvert, the showing 
if damage to the public interest from any stoppage of production is not, and 


cannot be, controverted.” The district judge erroneously rejected that showing 


He doubted whether he should balance the equities at all (R. 74). Moreover, 


n attempting to do so, he assumed, contrary to fact, that the status quo which he 


sought to preserve did not include any likelihood of a strike. (R. 74, 75) In 
fact, not only was a strike imminent on April 8, but one began on April 30, 1952, 
fteen minutes after Judge Vine’s order. Whether that strike was justified or 


not is aside from the point: any realistic appraisal of the situation should have 
ecognized its likelihood 

In essence, moreover, the judge rested his idea of balancing equities on a 
prejudging of the merits. He felt that the enormous damage from a cessation 
of production “would be less injurious te the public than the injury that would 
flow from a timorous judicial recognition that there is some basis” for the de- 
fendant’s contentions in this case as he misconceived them (R,. 75) We submit 
the proper procedure is the other way; and balancing of equities must be before 
determination of the merits, and where public action is sought to be enjoined, 
the normal presumption of constitutionality of the act of a coordinate branch 
of the Government should lead the courts, on preliminary injunction, to assume 
at least a substantial likelihood that the public officer will pervail on the merits, 
and to consider seriously the damage to the public interest that would result 
on the assumption that he acted constitutionally.” 

On these grounds we urge that no preliminary injunction should have been 
vranted. We go further, however, and urge also that it is clear that no final 
relief can be granted. The principles of balancing the equities and of endeavor 
ng to avoid injury to the public interest apply to final as well as preliminary 
injunctions, Harrisonville v. Dickey Clay Co., supra; Hurley v. Kincaid, 285 
U. 8S. 95: New York City v. Pine, 185 U. S. 98, 97; Virginian Ry. v. Federation, 
supra; Pennsylvania vy. Williams, 294 U. S. 176, 185; United States er rel. 
Greathouse v. Dern, 289 U. 8. 352, 360; Morton Salt Co. v. Suppiger Co. 314 U. S 
188, 492, 494: Mercoid Corp vy. Mid-Continent Co., 320 U. S. 661, 670. “The his 
tory of equity jurisdiction is the history of regard for public consequences in 
employing the extraordinary remedy of the injunction.” Railroad Commission 
v. Pullman Co., 312 U. 8S. 496, 500. At the very least, those principles require 


*In this connection, we wish to point out that many of plaintiffs’ affidavits were not 
served on counsel for defendant until the hearing on preliminary injunction. Thus, the 
Stephens affidavit and others submitted by the U. S. Steel Company were filed April 24 
1952 (R. 96, 99), the day of the hearing on preliminary injunction. Excerpts were read at 
the hearing (294-299) but defendant’s counsel did not receive copies until the lunch 
recess. 

On the other hand, defendant's affidavits were actually served in two of the cases 
Republic, No. 1539, and Youngstown, No, 1550, on April 15 and in fact, counsel for all the 
plaintiffs also obtained copies at or about that time, although in some of the other cases 
they were not formally served until shortly before the hearing 

In the event this case should be remanded for final hearing, we, of course, reserve the 
right to put plaintiffs to their proof, and to offer contrary proof, on all issues relating to 
the injury assertedly anticipated by them. We, accordingly, would not agree that “noth 
ing that could be submitted at * * * trial on the facts” (R. 74) could alter this case 
We feel that the complaints can properly be dismissed now on any of the grounds here 
urged. But if this Court is not willing to order them dismissed, then the preliminary 
injunction should be vacated and the case remanded for trial. 

* For the foregoing reasons, the usual rule that granting or denial of a preliminary in 
junction rests in the trial judge’s discretion, Rice € Adama v. Lathrop, 278 U. 8S. 509, 514 
is inapplicable here, even assuming that it may ever be applied in cases where a wrong 
exercise of that discretion has led the trial judge erroneously to reach and decide great 
constitutional issues and to interfere with action of the President. 
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that any doubts as to the showing of irreparable injury, or as to the availabili 
and adequacy of a remedy at law, be resolved against the plaintiffs in order 
avoid both the certain and enormous public injury which would flow from a 
granting of an injunction and also tae necessity for passing on constitutiona 
issues of grave moment. In our view, plaintiffs’ remedy at law is certain and 
entirely adequate. But, in any event, the principle that ‘a court of equity acts 
with caution and only upon a clear showing that its intervention is necessary 
in order to prevent an irreparable injury,’ Hurley v. Kincaid, supra, 104n., 
which has been applied in cases involving far less threat to the public and pr« 
senting no important constitutional issues, clearly requires that plaintiffs bl: 
left to that remedy for whatever injury, if any, they may suffer. 

It should be strongly emphasized that the basic issue is not whether th: 
plaintiffs will suffer damage. Rather, the point is whether any damages whic! 
they may incur from continuance of the seizure will outweigh the injury to 
the public from the grant of an injunction. At this stage it is entirely conje 
tural whether in fact any damage to plaintiffs will have resulted from the 
President's acts. But it is certain that grave and incalculable harm will follow 
the continuance of a restraint on defendant. At the same time, it appears 
highly probable, if not absolutely certain, that the plaintiffs have a sufficient 
judicial remedy under the Tucker Act. But whether they have or not, equity 
cannot permit a catastrophic injury to the entire public in order to avoid a pri 
vate injury that may be relatively insignificant. 


II 


rH TAKING OF PLAINTIFFS’ PROPERTIES WAS A VALID EXERCISE OF AUTHORITY 
CONFERRED ON THE PRESIDENT BY THE CONSTITUTION AND LAWS OF THE UNITED 
STATES 


A. GENERAL NATURE OF THE AREA OF CONSTITUTIONAL POWER INVOLVED 


For the reasons and under the principles set forth in the preceding point, 
this Court need not here reach constitutional issues. If, however, constitutional 
issues are to be reached, they must be considered and resolved in the light of 
the well settled rule, another aspect of judicial restraint in the delicate process 
of constitutional adjudication, that courts will not “formulate a rule of consti- 
tutional law broader than is required by the precise facts to which it is to be 
applied.” Liverpool, N. Y. & P. 8. 8S. Co. vy. Emigration Commissioners, 113 
U. 8S. 33, 39; Ashwander v. Tennessee Valley Authority, 297 U. S. 288, 347 (con- 
curring opinion) ; Rescue Army v. Municipal Court, 331 U. 8. 549, 569; Federa- 
tion of Labor v. McAdory, 325 U. S. 450, 461. Moreover, neither here, nor in 
any constitutional case, is the Court faced with the need to solve an abstract 
problem. On the contrary, “* * * the constitutional question presented in the 
light of an emergency is whether the power possessed embraces the particular 
exercise of it in response to particular conditions * * *.”’ Home Building 4 
Loan Association v. Blaisdell, 290 U. S. 398, 426; and see Opinion of Attorney 
General Murphy, 39 Op. A.G. 348, 347-348. 

Given these two principles, precise analysis of the nature of the problem pre- 
sented will serve to eliminate much of the rhetoric which has characterized 
plaintiff's approach in these cases. It will also serve to sustain, beyond doubt, 
the validity of the action taken by the President on the night of April 8 On 
that night, the President took action, purely temporary in nature and subject 
to various limitations, to meet a critical emergency. And he so acted in the 
discharge of his constitutional function as Chief Executive and as Commander- 
in-Chief, of his unique constitutional responsibility for the conduct of foreign 
affairs, and of his constitutional power and duty to execute the laws. In short, 
he brought to solution of the emergency the sum of his powers. 

1. Separating these elements, first, it cannot be denied that the Presidential 
action with which this Court is concerned is intended to be temporary in nature. 
Less than a day after the issuance of the Executive Order, the President, in a 
message to Congress, stated that he had undertaken to provide for “temporary 
operation of the steel mills by the Government” and that he wanted to see Gov- 
ernment operation “ended as soon as possible.” House Document No. 422, 82d 
Cong., 2d Sess., 98 Cong. Rec. 3962. See also the President’s letter of April 21, 
1952, 98 Cong. Rec. 4192. In both of these messages to Congress, moreover, 
President Truman has expressed a readiness to abide by any program or direc- 
tive which Congress may enact with regard to the emergency situation presented 
by the threatened shut-down of the steel mills. 
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That the President's action on the night of April 8 was taken in response 
a pressing emergency cannot seriously be questioned. Plaintiffs have not 
troverted, nor can they, the recitals of the executive order or the supporting 

fidavits which were introduced on behalf of Secretary Sawyer in the district 

irt. Supra, pp. 915. From these, and from the detailed statement set forth 
ve, pp 28-49, it is clear beyond question that the President acted in a situ 
on of national emergency in which a shut-off of steel supplies would have 
een catastrophic. Thus, putting to one side the fact that no issue has been 
ised as to the findings upon which the President's action was based and as 
iming that such findings are subject to judicial review, the President's action 
as clearly based upon and directed to an emergency. This Court has stated 
at it will inquire into the correctness of such recitals only to determine “whethe) 
the light of all the facts and circumstances there was any substantial basis” 

r the challenged action. Hirabayashi vy. United States, 320 U. S. 81, 95: and 

mpare United States v. Russell, 13 Wall. 623, in which this Court concluded 

it a constitutional emergency existed in a case in which the sole evidence 
vas the bare statement of the assistant quartermaster commandeering the 
ships that “imperative military necessity requires the services of your steam 
ers for a brief period.’’ There is no need, however, for us to labor any such 

restraints upon judicial inquiry in these cases. It is inconceivable that, as a 

matter of fact, this Court could do other than to conclude that the President 

was faced by the gravest sort of national crisis on April 8. 

3. The sources of the President’s power to act must similarly be considered in 

he light of the actual situation in which the President acted. Whatever view 

might be taken, broad or narrow, as to the scope of the President’s function 
inder any particular clause of Article II of the Constitution, we think it clea 
that the complex and completely integrated nature of the situation in which 

e emergency arose brought into play all of his powers. 

Each part of the Constitution, as well as the charter as a whole, must be given 
living and flexible meaning so that it can be ever adapted to vastly differing 
occasions in the course and development of our national life. “It is no an 
swer * * * to insist that what the provision of the Constitution meant to the 
vision of that day it must mean to the vision of our time. If by the statement 
that what the Constitution meant at the time of its adoption it means to-day, it 
is intended to say that the great clauses of the Consitution must be confiined to 
the interpretation which the framers, with the conditions and outlook of their 
time would have placed upon them, the statement carries its own refutation. 
It was to guard against such a narrow conception that Chief Justice Marshall 
uttered the memorable warning—‘We must never forget that it is a constitution 
we are expounding’ (McCulloch v. Maryland, 4 Wheat. 316, 407)—‘a constitution 
intended to endure for ages to come, and consequently, to be adapted to the va 
rious crises of human affairs.’ Jd., p. 415. When we are dealing with the words 
of the Constitution, said this Court in Missouri v. Holland, 252 U. S. 416, 433, ‘we 
must realize that they have called into life a being the development of which 
could not have been foreseen completely by the most gifted of its begetters * * *. 
The case before us must be considered in the light of our whole experience and 
not merely in that of what was said a hundred years ago.’"’ Home Bldg. & L. 
issn. v. Blaisdell, 290 U. S. at 442-448. 

Thus, even if the validity of the President’s action in these cases had to be 
resolved exclusively in terms of any one of the granting clauses of Article II, 
as plaintiffs appear to insist, we submit that each clause is sufficiently broadly 
drawn and wide in purpose to support emergency executive action. 

Section 1 of Article II provides that “the executive Power shall be vested in a 
President of the United States of America.” In our view, this clause constitutes 
a grant of all the executive powers of which the Government is capable. Cf. 
Myers v. United States, 272 U.S. 52: Works of Alerander Hamilton (Lodge Ed.), 
Vol. 4, p. 488; Theodore Roosevelt, Autobiography, pp. 388-889. Remembering 

1This principle is particularly applicable where, as here, the President’s decision rested 
in large part on information available to him as to military and international considera 

tions. Of., C. & 8. Air Lines v. Waterman Corp., 333 U. 8. 108, 111: 

The President, both as Commander-in-Chief and as the Nation's organ for foreign 
affairs, has available intelligence services whose reports are not and ought not to be 
published to the world. It would be intolerable that courts, without the relevant 
information, should review and perhaps nullify actions of the Executive taken on 
information properly held secret. Nor can courts sit in camera in order to be 
taken into executive confidences. 
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that we do not have a parliamentary form of Government but rather a tripartite 
system which contemplates a vigorous executive (The Federalist, Nos. 70 and 7 
see also Thach, The Creation of the Presidency, 1775-1789 (Johns Hopkins Uni 
versity Studies, 1922), Chapters IV, V), it seems plain that Clause 1 of Artick 
II cannot be read as a mere restricted definition which would leave the Chief 
Executive without ready power to deal with emergencies. Here, as in connec. 
tion with each aspect of the President’s constitutional powers, a specific and con 
pelling frame of record is provided by the nature of the grave crisis with which 
the country was faced in the event of a production stoppage in the steel industry 

Again, Section 2 of Article II provides that “the President shall be Commander 
in-Chief of the Army and Navy of the United States * * *.” Powers stemming 
from the President’s position as Commander-in-Chief, specifically invoked in 
Executive Orcer 103840 (R. 6), are also clearly available as the basis for the 
challenged action in these cases. Cf. The Prize Cases, 2 Bl. 635. The place of 
steel at the very heart of our defense and combat activities, and those of ow 
allies, is forcefully demonstrated by the material described above, pp. 39-49 
Included in any consideration of the relationship between steel production and 
the President's position as Commander-in-Chief must be a genuine recognition 
of his affirmative power in connection with the safety and effectiveness of Ame 
ican troops in Korea. Hirota v. MacArthur, 338 U. 8. 197, 207-208 (Mr. Justice 
Douglas, concurring) From this basis alone, we submit, would stem ample 
power to “supply an army in a distant fleld * * *,” United States v. Russell, 13 
Wall. 623, 627, to take whatever steps were necessary to insure that no condition 
of danger be created by reason of a failure of supply of steel. Perhaps the most 
forceful illustration of the scope of Presidential power in this connection is the 
fact that American troops in Korea, whose safety and effectiveness are so directly 
involved here, were sent to the field by an exercise of the President’s constitu 
tional powers 

In addition to the general grant of executive power in Section 1 and the powers 
thus clearly stemming from the Commander-in-Chief clause, the President is 
under the duty imposed on him by Section 3 of Article II to “take Care that the 
Laws be faithfully executed.” The broad scope of Section 3 has been delineated 
hy this Court (Jn re Neagle, 135 U. 8. 1, and, again, in In re Debs, 158 U. S. 564; 
see also Statement by Attorney General Jackson, June 10, 1941, 89 Cong. Rec 
3992) and is also available to justify the action taken by the President in these 
cases as a necessarily implied part of his express obligation to carry out our 
national policy to deter and repel aggression. See supra, pp. 28-39; infra, pp 
144-150 

But the validity of the President’s action on April 8 is not to be determined, 
either as a matter of common sense construction or as a matter of historic judi 
cial method, by reference to one specific clause. On the contrary, from the be- 
ginning of the Republic, it has been recognized that Presidential power to act 
on a particular occasion may derive from more than one of the grants contained 
in Article II.” For example, the legislative decision of 1789 as to the removal 
power of the President was bottomed upon both the vesting of the executive 
power in the President and upon his power and duty to take care that the laws 
shall be faithfully executed. See Substitute Brief for the United States on 
Reargument in Myers v. United States, No. 2, October Term, 1926, pp. 49-91. And 
this Court's decision on this question in Myers v. United States, 272 U. S. 52, 
was likewise based not upon a single provision of Article II but upon the com- 
bined force of the several provisions. Similarly, the doctrine, announced as 
early as 1800 by Chief Justice Marshall as a Member of the House of Repre 
sentatives, that “the President is the sole organ of the nation in its external 
relations, and its sole representative with foreign nations” (Annals of Cong., 6th 
Cong., col. 613) does not rest upon any single provision of Article II but upon a 
combination of provisions. Cf. United States v. Curtiss-Wright Export Corp., 299 
U. 8. 304; United States vy. Pink, 315 U.S. 208. Again, the authority and ability 
of the President to execute the laws depends not only on the provision that “he 
shall take Care that the Laws be faithfully executed,” but also upon his 
authority as Chief Executive, as Commander-in-Chief, and as the organ of for- 
eign relations. Cf. In re Neagle, 185 U. S.1; In re Debs, 158 U. S. 564. 

It is thus plain that, in the light of the circumstances which confronted the 
President on April 8, there could be no justification for a requirement that his 
action be seen as confined to any one of the provisions set forth in Article IT. 
On the contrary, this power to act must be taken as having sprung from all the 
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iinble clauses” Cf. Woods vy. Miller Co., 333 U. S. 138, 144. Rigid concepts 
iparable to notions of common law pleading, which would require either the 
esident or the Congress to specify particular powers as the basis for necessary 
valid action, at their peril, should be taken as of no more value in resolving 
living problems present in these cases than is the discredited technique of 
stitutional interpretations, based on “immutable” principles, which was 
ployed by the court below. 

We have sought to show affirmatively the precise nature of the area of 
stitutional powers involved in these cases. We think it plain that the action 
ve tested must be seen as temporary in nature and taken in an emergency 
ation and must be measured against a variety of constitutional powers ganted 
the President by Article II, The narrow constitutional question actually 
esented, then, is one of means, whether seizure is a method available to the 
esident, in the exercise of his constitutional powers to avert a crisis of this 
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furning then to the precise question presented here, it should first be noted 

it, Where the President possesses constitutional powers to meet emergencies, he 

essarily has “wide scope for the exercise of judgment and discretion in deter- 

ning the nature and extent of the threatened injury or danger and in the 
on 


ection of the means for resisting it.” Hirabayashi vy. United States, 320 U. 8. 
93. Second, it cannot be overemphasized that, considered as federal gover= 


ental action, there can be no doubt of the validity of what was done. That is to 


iy, if precisely such a seizure made in precisely this manner and followed by 


ecisely the same actions or proposed actions in respect of the management of 
seized plants had been taken under explicit Congressional authorization, 


here could, we submit, be no conceivable question of its validity. Cf. United 


States v. United Mine Workers, 330 U. S. 258: Du Pont de Nemours & Co. v. 


davis, 246 U. S. 456, 462: United States vy. Montgomery Ward & Co., 150 F. 


Neb. ) 


YP 


2d 869 (C. A. 7), vacated as moot, 326 U. 8S. 690: Ken-Rad Tube & Lamp Corp. v. 


deau, 55 F. Supp. 198 (W. D. Ky.) ; Alpirn v. Huffman, 49 F. Supp. 3387 (D. 


3 






History records numerous well-known incidents in which executive powers taken as a 


whole have been broadly exercised, and we think it unnecessary to rehearse them here ex 


sively A few notable examples, which readily come to mind, may be mentioned. Per 
ps the earliest instance of broad executive action is President Washington's Neutrality 
«lamation of 1793, which was at first criticized as an usurpation of authority but “has 
w come to be regarded as one of the greatest and most valuable acts of the first Presi 
t's Administration.’ Myers v. United States, 272 U. S. at 137 Authority for its 





fssuance has been laid in the provision vesting the executive power in the President and 


the provision empowering him to execute the laws. Cf. 7 Hamilton, Works of Alexander 
milton (1851) pp. 80-81 Story, Commentaries on the Constitution (1891) See. 1570 


Similarly, such incidents as the suppression of the Pennsylvania Whiskey Rebellion by 


President Washington, President Jackson's Proclamation of 1832 that he would employ 
rce to prevent the execution of the South Carolina Ordinance of Nullification, and Presi- 


nt Cleveland’s dispatch of troops to Illinois in 1894 in connection with the Pullman 
mpany strike were constitutionally authorized by virtue of the President’s power to 


xecute the laws, his power as Commander-in-Chief, and the vesting in him of executive 
ower. Cf. In re Debs, 158 U. S. 564. Again, based on these sources of authority and 


iM 
tatutory authority, sent naval vessels and soldiers to Texas in 1844 to protect 


mn the President’s power in the field of foreign relations, President Tyler, without 
Texas 
ainst Mexican aggression pending Senate ratification of the Treaty of Annexation which 
had negotiated. Indeed, in reliance upon this aggregate of Presidential powers, there 
ve been more than 100 occasions in which the Presidents, without Congressional authori 
tion and in the absence of a declaration of war, have ordered our armed forces to take 


ction or maintain positions abroad to protect the lives and property of the United States 


{ 


tizens, to protect the honor of the United States, to open areas to the foreign commerce 


the United States and to defend the United States. See H. Rept. 127, 82d Cong., Ist 


Sess., pp. 55-62. 


t) 


®It should perhaps be emphasized that the President's action in no way violates any of 
prohibitions on governmental action contained in the first ten Amendments. There is 


no question here, for example, of any infringement by the President of the rights of freedom 
f speech, religion, or press guaranteed by the First Amendment, or of the right to be 
ecure from search and seizure guaranteed by the Fourth Amendment or of the rights of 
ury trial, privilege against self-incrimination, assistance of counsel, etc, guaranteed by 


the Fifth and Sixth Amendments. The President's action is entirely consistent with the 
rights of property guaranteed by the Fifth Amendment. That amendment expressly recog 
nizes that private property may be taken for public use upon payment of just compensation, 


and we concede that just compensation will here be payable in respect of any injury which 
the plaintiffs may prove to have resulted from the taking. See Point I A, supra. The 
nvasion of property rights is only to the extent and for the period of time necessary to 


neet the emergency 
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The real question here, therefore, is whether seizure was a means availab|; 
to the President, in the exercise of his constitutional powers, to meet th, 
pressing emergency which faced the nation. On this issue, ample support is t 
be found in executive and legislative precedent for the President’s action. Mor 
over, there is direct judicial recognition of executive seizure as a means of 
meeting emergency situations. 

1. Brecutive construction During the Revolution and the War of 1812 ther 
were numerous instances of taking of property for the benefit of the armed 
services by military officers. While the exact nature of these takings is seldom 
clear from the available records, most of them appear to have been based entir« 
on executive authority. The records show that during the Revolution, the build 
ings of Rhode Island College, as well as other buildings throughout the country, 
were taken over for use as hospitals and barracks. Other instances were tly 
taking of wagons, horses, and slaves required for public service. During the 
War of 1812 the property of traders at Chicago was taken to prevent its falling 
to the enemy, rope walks at Baltimore were destroyed for the same purpose, a 
house was taken to hold military stores and was later blown up to prevent thoss 
stores falling to the enemy, and, in Louisiana, General Jackson freely took 
plantations, fencing, and supplies as the emergency dictated.‘ By the close of 
the War of 1812, it was firmly established that property could be taken 
wartime emergencies as an exercise of independent executive power. 

More pertinent parallels in history are found during the administration of 
l’residents Lincoln, Wilson, and Franklin D. Roosevelt. 

The first discovered instance of a taking by order of the President himself, as 
distinguished from a taking by a subordinate military official, occurred in thx 
first year of the Civil War.’ On April 27, 1861, Secretary of War Cameron, it 
the direction of the President, issued a declaration taking over the railroads an 
telegraph lines between Washington and Annapolis.° 

Confronted with secession, President Lincoln exercised greater executive powe) 
than had been exercised by any previous President. His most dramatic act of 
executive taking was his Emancipation Proclamation of January 1, 1863, a: 
action resting exclusively on his constitutional powers as Commander-in-Chief 
Although the Proclamation was operative only in the Confederate areas, it is 
indicative of Lincoln’s basie conception of the power of the Chief Executive in 
time of war. He said in a comment on the constitutionality of the Proclamation 


I think the Constitution invests its Commander-in-Chief with the law of 
war in time of war. The most that can be said—if so much—is that slaves 
are property Is there—has there ever been—any question that by the law 
of war, property, both of enemies and friends, may be taken when needed? 
And is it not needed whenever taking it will help us, or hurt the enemy?'* 


‘American State Papers, Class IX, Claims No. 86, p. 197: No. 584, p. 833: No. 590 
p. 838: No, 243, p. 424; No. 258, p. 441; No. 266, p. 446; No. 345, p. 521; No. 356, p. 525 
No. 461, p. 649 

In case No. 461, p. 649, General Swartwout, under order of General Wilkinson, too} 
certain vessels to be used in operations on the St. Lawrence in 1813. The general was 
sued in a New York state court and judgment was given against him for $2500.00. “Phe 
Committee on Military Affairs recommended that this sum be repaid to General Swartwout 
saying “In the circumstances of war, such exigencies will frequently occur in which the 
commanding officer will stand justified in taking, by force, such necessaries, either for sup 
port or conveyance, as are absolutely indispensable and which cannot be obtained by any 
other means.” 

5 The power of seizure of private property had apparently also been exercised during the 
War with Mexico by military officers. One such seizure resulted in the celebrated case of 
Mitchell v. Harmony. 13 How. 115, which is discussed in detail infra, pp. 126—131. 

®* War of the Rebellion, Official Records of the Union and Confederate Armies, Series I 
v. II, p. 603 Secretary Cameron’s correspondence shows that he acted with full Presi 
dential authority Ihid., 604. For details of the control, see ibid., pp. 605, 609, 610, 611 
623 

‘Less pertinent here, but equally broad and vigorous, were the actions taken by Lincoln 
when, without statutory authority, he increased the size of the Army and the Navy, or 
dered the payment from the Treasury of monies to those not authorized to receive it, and 
suspended the writ of habeas corpus. Corwin, The President, Office and Powers (1948 ed.) 
pp. 277-278. In addition, he proclaimed a blockade of the Southern ports and ordered 
the taking of blockade-runners. an order which, although without congressional authori- 
zation, was upheld in the Prize Cases, 2 Bl. 635. 

‘Letter to James C. Conkling, Aug. 26, 1863, IX Nicolay and Hay, Works of Abraham 
Lineoln, 95 at 98. The effect of the Emancipation Proclamation was considered in a num 
ber of cases, but none has been discovered which relate to the immediate problem. The 
Emanicpation Cases, 31 Tex. 504 (1868) : Slaback v. Cushman, 12 Fla. 472 (1869) ; Dorris 
v. Grace, 24 Ark. 326 (1866): Morgan v. Nelson, 43 Ala. 586 (1869). 
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Vallab , 
er oe lowing the precedent set by President Lincoln, Wilson, too, exercised his 
rt is { stitutional powers to seize the property of the Smith & Wesson Company on 
ie \ugust 31, 1918. See Testimony of Attorney General Biddle, Hearings, House 
ct Committee To Investigate Montgomery Ward Seizure, 78th Cong., 2d Sess., 
suant to H. Res. 521, June 8, 1944, pp. 167-168. In describing that action in 
etter to striking workmen of the Remington Arms Company in Bridgeport, 
iecticut, Wilson stated (Baker, Woodrow Wilson, Life & Letters, Armistice 

1939), Vol. 8, pp. 401-402) : 


The Smith & Wesson Company, of Springfield, Mass., engaged in gov 
ernment work, has refused to accept the mediation of the National War 
Labor Board and has flaunted its rules of decision approved by Presidential 
Proclamation. With my consent the War Department has taken over the 
plant and business of the Company to secure continuity in production and 
to prevent industrial disturbance. 

It is of the highest importance to secure compliance with reasonable rules 
ind procedure for the settlement of industrial disputes. Having exercised 
a drastic remedy with recalcitrant employers, it is my duty to use means 
equally well adapted to the end with lawless and faithless employees. 


In addition to his actual seizure of Smith & Wesson and his threat of a similar 
isure as a Sanction against the employees of the Remington Arms Company 
Corwin, op. cit. supra (1948), p. 298), Wilson also seriously contemplated the 
eizure of the Colorado coal mines in 1914 because of a strike there. No seizure 
s effected, however. Woodrow Wilson Papers, File 6, Box 393, Nos. 901, 902, 
sion of Manuscripts, Library of Congress; Corwin, op. cit. supra (1948), 

153, n. 107." 
rhe most recent and extensive exercise of the executive power to seize prop- 
owe rty without statutory authority occurred during the administration of President 
ct of franklin D. Roosevelt. On twelve occasions prior to the enactment of the War 
2 al Labor Disputes Act on June 25, 1943 (57 Stat. 163, 50 U. 8. C. App. 150-1511), 
hief which authorized the seizure of plants, President Roosevelt issued Executive 
it is Orders taking possession of various companies when it appeared that a work 
ve stoppage would seriously impede operations.” The first seizure occurred as 


’Prior to his accession to the Presidency, Wilson had expressed views comparable to 
Theodore Roosevelt's “stewardship” theory of executive power Wilson, Constitutional 

ernment in the United States, pp. 88-89. During World War I, he adhered to those 
iews, and, acting without statutory authority, created a War Industries Board, a War 
ibor Board, and a Committee on Public Information. Serdahl, War Powers of the 

cutive, p. 172. On April 28, 1917, he ordered that all telegraph and telephone lines 
nd cables be operated only pursuant to regulations of the Secretary of War or the 
retary of the Navy, although there was no statutory authority for this action. On 
ily 13, 1917, again without statutory authority, Wilson issued a proclamation preventing 
German marine and war-risk insurance companies from operating in the United States on 
he ground that the German Government apparently was obtaining information concerning 
ship movements through these companies. Again in 1917, President Wilson asked Congress 

arm merchant vessels and when such authority was not forthcoming he, as an exercise 

his constitutional powers, gave notice of determination to arm all American merchant 
essels and placed naval personnel and guns thereon From 1917 to 1922, troops were 
sent into the States more than 30 times, a maiority of these instances being in connection 
with labor disputes. Corwin, op. cit. supra (1948), pp, 287, 166: Berdahl, op. cit. supra, 

68—70, 200 

List of plants and facilities taken by President Roosevelt prior to the passage of the 
War Labor Disputes Act 


Sec 


Executive Orders | Date | Concerns Involved 


Executive Order No. 8773 June 9, 1941 The North American Aviation P! 
Executive Order No, 8868 st 23, Federal Shinbuilding & Drydk. Co 
Executive Order No. 8928 October 30, 1941 Air Associates, Inc 

Executive Order No, 8044 November 19, 1941 Grand River Dam Project 
Executive Order No. 9108 March 21, 1942 Toledo, Peoria & Western R. R. C 
Executive Order No, 9141 April 18, 1942 Brewster Aeronautical Corp 
Executive Order No. 92: August 13, 1942 General Cable Company 

Executive Order No. § Avenst 19, 1942 S. A. Woods Machine Co 
Executive Order No, 92! October 12, 1942 Triumnmh Explosives, Inc 

Executive Order No. % May 1, 1943 Coal Mines 

Executive Order No. % May 13, 1943 American R. R. Co. of Puerto Rico 
Executive Order No. 935 June 14, 1943 Howarth Pivoted Bearings Co 
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much as six months prior to Pearl Harbor,” and a total of three plants were 
seized before our entry into the War.” 

Although other Presidents apparently did not have the occasion to meet 
crises of the magnitude and complexity here presented, brief mention should 
be made of the following incidents of a similar nature which illustrate the 
views of others who have occupied the office. President Hayes, in connection 
with the railway strike of 1877 and on other occasions, did not hesitate t 
make drastic use of his constitutional powers, including the use of troops 
Corwin, op. cit. supra, (1948), p. 164. Again, in 1894 President Cleveland, ove: 
the objection of the Governor of Illinois, sent troops to Chicago in connection 
with the Pullman strike in order to remove obstructions to interstate commerce 
and the passage of mails. President Cleveland proclaimed that this action was 
taken for the purpose of enforcing the faithful execution of the laws of the 
United States and the protection of its property and removing obstructions to 
the United States mail. An injunction in connection with the strike was sus 
tained in the Debs case, 158 U. S. 564, and fhe use of troops in that instance 
was approved by the Court as an exercise of the President’s constitutiona] 
powers to enforce the Federal laws. 158 U. S. 564, 582. Similarly, President 
McKinley dispatched troops to Idaho in 1899 to suppress the disturbances re 
sulting from a strike of lead and silver miners. Berman, Labor Disputes and 
the President (1942), Ch. II. In 1902, Theodore Roosevelt seriously consid- 
ered taking possession of the Pennsylvania coal mines during a strike in the 
mines to prevent a coal shortage. The taking never became necessary because 
the dispute was settled. 20 Works of Theodore Roosevelt, p. 466; Corwin, 
op. cit. supra, (1948), p. 190." Later in his administration, he withdrew from 
private entry “pending legislation” many parcels of land for forest and coal 
reserves although the pertinent statutes authorized withdrawal only of lands in 
which mineral deposits had been found. Corwin, op. cit. supra, (1948), p. 147 
President Taft, despite his expression of views as an academic matter, did 
not hesitate to take similar action, in the teeth of existing statute, as a matter 
of executive power, based on usage. United States vy. Midwest Oil Co., 236 U. 8S. 
459. And President Harding, like his predecessors, employed troops to quell 
the West Virginia Mine disorders of 1921. Berman, op. cit. supra, pp. 210-213 

2. Legislative construction —As noted above, the first discovered instance of 
a Presidential taking was Lincoln's seizure, through his Secretary of War, of 
the railroad and telegraph lines between Washington and Annapolis in 1861 
In January 1862, legislation was enacted which confirmed the Presidential power 
to take over any railroad or telegraph line in the United States and provided 
penalties for interference with their operation by the Government (12 Stat. 
334)." Throughout the debates on the proposed legislation, virtually every 
Senator and Representative who addressed himself to the subject either as- 
sumed or declared that the President had the inherent constitutional power to 
take the railroads and telegraph lines if he thought it necessary in the exercise 
of his war powers. The supporters of the bill advocated its passage as a 


"This first seizure, of the North American Aviation Plant, was justified by the then 
Attorney General Jackson as an act within the “duty constitutionally and inherently 
rested upon the President to exert his civil and military, as well as his moral, authority to 
keep the defense efforts of the United States a going concern.” 8&9 Cong. Rec. 3992. 

“Less pertinent here but equally significant were other actions taken by President 
Roosevelt without statutory authority, both during the depression emergency and the war 
emergency \ notable illustrati-n during the depression was the National Bank Holiday 
The emergency caused by the war in Europe required a frequent exercise of his constitu 
tional powers both before and after the attack on the United States. A familiar exercise 
of these powers, for which Wilson in World War I had set a notable precedent in the War 
Industries Board and other agencies, was in the creation of executive agencies. Thus, the 
Office «f Price Administration and Civilian Supply and the Office of Emergency Manage 
ment were created by the President long before our entry into the War. Ameng the others 
created before or after the beginning of World War II by executive order were BEW. 
NWLB, OCD, ODT, OWI, OPM, WMC and NHA. Other types of executive action taken 
included the occupation of Iceland by our troops, and acti-n taken in connection with labor 
disputes. Corwin, op. cit. supra, (1948), pp. 293, 294. 299. 300, 493, 494. 

“An unpublished opinion of Attorney General Knox, dated October 10, 1902, stating 
that the President had no power to make such a seizure and resting the argument largely 
on the view that a coal strike in Pennsylvania presented matters of local and not federal 
concern, may be found in the Manuscript Division of the Library of Congress, among the 
Theodore Roosevelt papers. For a contrary view as to the power of the President in 1902, 
see Dakota Coal Co. y. Fraser, 283 Fed. 415, 417 (D. N. D.), vacated on appeal as moot, 
267 Fed. 130 (C. A. 8). 

‘On February 11, 1862, President Lincoln, pursuant to that statute, took possession of 
all railroads in the United States. 6 Richardson, Messages and Papers of the Presidents, 
101 
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tration of existing law and as a means of providing a rigorous system of 
i1T1eS. 
hus, the sponsor of the bill in the Senate, Senator Wade, stated, “Mr. Presi- 
this bill confers no additional power upon the Government, as I under- 
d it, beyond what they possess now. It attempts to regulate the power which 
undoubtedly have; for they may seize upon private property anywhere, 
subject it to the public use by virtue of the Constitution.” Cong. Globe, 
h Cong., 2d Sess., p. 509. And the sponsor of the bill in the House, Repre 
itive Blair, similarly stated that the bill “does not confer on the Secretary 
War any hew or any dangerous powers. The Government has now all the 
wers conferred by this bill; and the simple object of the bill is to regulate, 
it, and restrain the exercise of those powers.” Jbid., p. 548. 

Nqually enlightening was the opposition of Senators Cowan, Browning, Grimes, 

| Fessenden, who voted against the bill on the ground that it Was unnecessary 

d might be construed as a limitation on existing powers. Viewing the question 

that light, Senator Cowan, for example, observed that “When Congress 

clares War, and provides an army and navy for the President to achieve a 
particular thing, it confers upon him at the same time all the powers necessary 

attain the desired end; and among other things it confers on him power, as 

been well said, to impress horses, railroads, telegraph lines, men, teams, 
erything of that kind into his service, and compel them to work according to 

is plan and pattern.” Jbid. p. 516. For similar statements see ibid., p. 512 

Fessenden), ibid., pp. 510, 520 (Browning), and ibid., p. 520 (Grimes).” 

rhe legislative history of the War Labor Disputes Act of June 25, 1943 (57 

tat. 168, 50 U. S. C. App. 1501-1511) is strikingly similar. The Act was passed 

the 78th Congress but finds its antecedent in the 77th Congress. On June 

1941, Senator Connally introduced 8S. 1600 (S87 Cong. Rec. 4736). This bill was 
oughly similar to Section 2 of the War Labor Disputes Act as finally enacted, 
the most notable difference being that the bill covered plants “equipped for the 

anufacture of any articles or materials” without reference to mining or 
rroduction. On June 9, 1941, as noted above, p. 109, the President took possession 
of the North American Aviation plant at Inglewood, California, to end an inter 
ruption of production caused by a strike. On June 10, 1941, Senator Connally 
ffered a virtually identical proposal as an amendment to 8S. 1524, a bill amend 
ing the Selective Service Act in certain respects wholly unrelated to the present 
itigation (87 Cong. Rec. 4932). 

As with the Civil War Congress, discussed above, it was again generally 
recognized in consideration of the bill that the President already had full con 
stitutional power to take the actions contemplated by the Act. Again, some 
Congressmen voted against the bill on the ground that it was unnecessary but 
others thought legislative action desirable to remove any possible doubt. Repre 
sentative May, Chairman of the House Military Affairs Committee, to which the 
bill was referred, said (87 Cong., Ree. 5895) : 


Mr. Chairman, if any Member thinks that is wrong, that it is wrong that 
the President should have this power to take over an industry for the pur- 
pose of policing it just because one or two men may object, that Member will 
have the opportunity to express himself by his vote; but let me tell you a few 
things. We hear it said the President already has power to do this. I think 
he has, and I think he exercised it wisely when he took over the plant in 
Inglewood, Calif. * * * 


* The nature of the President's powers was also discussed in the Congress in connection 
with the Act of July 16, 1918, 40 Stat. 904, which authorized the taking «f the telephone 
and telegraph lines during World War I Relative to that power, President Harding, then 
Senator Harding, although opposed to the bill, stated: 

Mr. President, I listened with a good deal of attention yesterday to the able 
remarks of the senior Senator from Illin-is [Mr. Lewis], and T recall that he said, 
if there were a real war emergency, if there were a present necessity for the 
seizure of the lines of communication in this country, the Chief Executive would 
take them over. else he would be unfaithful to his duties as such Chief Executive 
I agree with that statement; and if the President believes that there is such an 
emergency, he ought to seize them. (56 Cong. Rec. 9064.) 

'’ The Connally amendment passed the Senate, but was revised into wh lly different 
form and finally rejected altogether by the House. In conference the Connally proposal 
was adopted but the House rejected the conference report. S. 1524 eventually passed 
without any amendment on plant seizures. The House Report on the bill is H. Rept. 785, 
78th Congress. The House Conference report is reprinted at 87 Cong. Rec. 6331 and the 
report was rejected by the House at 87 Cong. Rec. 6424. In November 1941, Senator 
Connally introduced a new bill, S. 2054. The bill was reported favorably Meanwhile, 
war was declared, and Senator Connally abandoned the bill for the remainder of the 77th 
Congress, in view of the President's creation of the War Labor Board. 
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Representative Whittington, supporting the bill, said (S87 Cong. Rec. 5972) : 


We approve the course of the President of the United States in the North 
American air plant in California. It was never argued; it was never stated 
by the Attorney General that the President had such authority under sec- 
tion 9 of the Selective Service and Training Act. It is only maintained that 
he had that authority under the Constitution as Commander in Chief, 
I say that the bill should be enacted and that the President of the United 
States should be given the power by statute to do that which he did in the 
case of the aviation company in California 


On the other hand, Representative Dirksen contended that the bill was un 
necessary (S87 Cong. Ree. 5974) : 


Secondly, let me submit to you that the Commander in Chief who can 
occupy Iceland with the troops of the United States and advise Congress of 
this action 6 days later does not need any legislation to occupy a plant in 
the United States of America. He has done it once and he can do it again. 
Surely no proponent of the pending bill will arise to confess that what the 
President did before in California was or is illegal.” 


The Connally proposal, which had first been debated after the President's 
seizure of the North America plant, was again introduced by the Senator in the 
78th Congress after the seizure of the coal mines. As introduced the bill was 
substantially the same as S. 2054, considered in the previous Congress, and it 
was speedily reported favorably without Committee hearings.“ The congres- 
sional debate reveals no purpose to impugn the President’s constitutional power 
but, rather, indicates to the contrary. In the course of discussion, Senator 
Connally described on several occasions the object and scope of the bill (89 
Cong. Ree. 3807) : 


There is no explicit and definite provision in any statutory enactment au- 
thorizing the taking over of plants on account of labor disturbances. The 
authority heretofore exercised has been the general power of the President 
as Commander in Chief of the Army and Navy, and such subsidiary powers 
us were derived from the War Powers Act. The Second War Powers Act 
carries a clause with regard to condemnation, under which the Government 
may take over temporarily any plant or property, but even that does not 
carry the specific authority. It was my thought that, regardless of the legal 
technicalities involved, it would be a wholesome thing for the Congress of 
the United States specifically, and in direct language, to authorize the 
President to do these things, and to confirm and ratify, if necessary, what 
the President has done and let the country know that the Congress is 
squarely behind the President. 


similarly, Senator Austin said (89 Cong. Rec. 3896) : 
The pending proposal is but a part of the whole picture * * * It merely 
says that we will supplement the powers enumerated, which are powers given 


by the Constitution to government, powers which are inherent with govern- 
ment without being given, anyway, * * *. 


General acceptance of the President’s constitutional powers was also expressed 
by Senator Lucas, 89 Cong. Rec. 3885, Senator McClellan, ibid., 3887, and Senator 
Wheeler, ibid., 3887. Senator Tydings offered an amendment which would have 
specifically ratified the taking of the coal mines. This amendment was defeated 
on the pleas of Senators Connally and Barkley that such formal language of rati- 
fication might cast doubt on the validity of the President's constitutional power 
to take, ibid., 3989, 3992, 3993.” 


‘Similar views as to the President's power were expressed by Rep. Dworshak, 87 Cong 
Rec. 5901, Rep, Faddis, ibid., 5901, Rep. Harter, ibid., 5910, and Rep. Hook, ibid., 5975. 

8S. Rep. 147, 78th Cong., 1st sess. 

%” After the enactment of the War Labor Disputes Act, identical views were expressed by 
Attorney General Biddle in advising President Roosevelt as to the legality of the proposed 
Executive Order [Executive Order No. 9438, 9 F. R. 4459, April 25, 1944] directing the 
Secretary of Commerce to take possession of, and to operate, certain plants and facilities 
of Montgomery Ward. Attorney General Biddle concluded that the Act did authorize the 
action contemplated by the President but pointed out that (40 Op. A. G. 312, 319-320) : 

It is not necessary, however, to rely solely upon the provisions of section 3 of the 
War Labor Disputes Act As Chief Executive and as Commander-in-Chief of the 
Army and Navy, the President possesses an aggregate of powers that are derived from 
the Constitution and from various statutes enacted by the Congress for the purpose 
of carrying on the war. The Constitution lays upon the President the duty “to take 
care that the laws be faithfully executed.” The Constitution also places on the 
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Judicial precedent.—Even were there no direct judicial authorities, we 
ieve that these historical precedents would be sufficient support for the 
esident’s action here. As Mr. Justice Holmes has cogently observed, ‘a page 
history is worth a volume of logic.” New York Trust Co. vy. Fisner, 256 U.S 
i, 349. Contrary to plaintiffs’ assertions that these precedents prove a usage 

do not establish its validity, “even constitutional power, when the text is 

oubtful, may be established by usage.” IJnland Waterways Corp. v. Young, 309 
Uv. S. 517, 525. “Both officers, law-makers and citizens naturally adjust them 
ves to any long-continued action of the Executive Department—on the pre 
sumption that unauthorized acts would not have been allowed to be so often 
repeated as to crystallize into a regular practice. That presumption is not 
easoning in a circle but the basis of a wise and quieting rule that in determining 
meaning of a statute or the existence of a power, weight shall be given 
ss of the usage itself—even when the validity of the practice is the subject of 
nt in nvestigation.” United States v. Midivest Oil Co., 236 U. S. 459, 472-473; United 
States v. Macdaniel, 7 Pet. 1, 13-14. 
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t the In any event, direct judicial recognition of the executive power to seize 
property to avert a crisis in time of war or national emergency is not lacking 
\s this Court said in United States y. Russell, 13 Wall. 623, 627: 

ent’s 

. the * * * in cases of extreme necessity in time of war or of immediate and 


impending public danger, * * * private property may be impressed into the 
public service, or may be seized and appropriated to the public use, or may 
even be destroyed without the consent of the owner. Unquestionably such 
extreme Cases may arise, as where the property taken is imperatively neces 
sary in time of war to construct defenses for the preservation of a military 
post at the moment of an impending attack by the enemy, or for food or 
medicine for a sick and famishing army utterly destitute and without other 
means of such supplies, or to transport troops, munitions of war, or clothing 


was 
id it 
rres 
wer 
ator 
(89 


au to reinforce or supply an army in a distant field, where the necessity for 
The such reinforcement or supplies is extreme and imperative, to enable those 
lent in command of the post to maintain their position or to repel an impending 
vers attack, provided it appears that other means of transportation could not 
Act be obtained, and that the transports impressed for the purpose were 
ent imperatively required for such immediate use. Where such an extraordinary 
not and unforeseen emergency occurs in the public service in time of war no 
gal doubt is entertained that the power of the government is ample to suppl) 
of for the moment the public wants in that way to the extent of the immediate 
the public exigency, but the public danger must be immediate, imminent, and 


hat impending, and the emergency in the public service must be extreme and 
1S imperative, and such as will not admit of delay or a resort to any other 
source of supply, and the circumstances must be such as imperatively re 


President the responsibility and invests in him the powers of Commander-in-Chief of 
the Army and Navy. In time of war when the existence of the nation is at stake, 
this aggregate of powers includes authority to take reasonable steps to prevent 
nation-wide labor disturbances that threaten to interfere seriously with the conduct 
of the war. The fact that the initial impact of these disturbances is on the produc 
tion or distribution of essential civilian goods is not a reason for denying the Chief 
Executive and the Commander-in-Chief of the Army and Navy the power to take steps 
to protect the nation’s war effort. In modern war the maintenance of a healthy 
orderly, and stable civilian economy is essential to successful military effort The 
Congress has recognized this fact by enacting such statutes as the Emergency Price 
Control Act of 1942: the Act of October 2, 1942, entitled “An Act to Amend the 
Emergency Price Control Act of 1942, to aid in preventing inflation, and for other 
purposes”: the Small Business Mobilization Law of June 11, 1942; and the War 
Labor Disputes Act. Even in the absence of section 3 of the War Labor Disputes Act 
therefore, I believe that by the exercise of the aggregate of your powers as Chief Execu 
tive and Commander-in-Chief, you could lawfully take possession of and operate the 
plants and facilities of Montgomery Ward and Company if you found it necessary to 
do so to prevent injury to the country’s war effort. 
Earlier, on October 4, 1939, Attorney General Murphy had stated as follows in reply to a 
request of the Senate for his opinion on the war emergency powers of the President 
You are aware, of course, that the Executive has powers not enumerated in the 
statutes—-powers derived not from statutory grants but from the Constitution. It is 
nniversally recognized that the constitutional duties of the Executive carry with them 
the constitutional powers necessary for their proper performance. These constitu 
tional powers have never been specifically defined. and in fact cannot be, since their 
extent and limitations are largely dependent upon conditions and circumstances. Ina 
measure this is true with respect to most of the nowers of the Executive, both con- 
stitutional and statutory. The right to take specific action might not exist under one 
state of facts. while under another it micht be the absolnte duty of the Executive to 
take such action. [39 Op. A. G., pp. 348, 347-348.] 
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quire the exercise of that extreme power in respect to the particular property 
so impressed, appropriated, or destroyed. * * *, 


Indeed, judicial controversy in this area has not been over the question whether 
the power to take exists but whether just compensation was required in view of 
the circumstances of the taking. In the analysis which follows we shall show 
(1) that the pertinent cases all hold that the executive may, without statutory 
authorization, employ seizure as a means of averting impending crisis; (2) 
that the power to seize is of two types, one based on the police power and the 
other in the nature of eminent domain; (3) that the police power seizure, which 
is not involved in this case, does not require compensation; (4) that the eminent 
domain taking, which is here involved, requires necessity and the payment of 
just compensation but can be exercised without regard to its physical relation 
to the field of battle; and (5) that since the owner suffers no greater injury from 
a taking under the eminent domain power than any other person whose property 
is taken by the usual legislative judicial eminent domain process, a lesser degree 
of necessity justifies eminent domain takings as contrasted with police power 
seizures. 

(a). The first reported American case discovered, Respublica v. Sparhawk, 
1 Dall. 357, involved a claim for compensation for property removed from Phila 
delphia during the Revolution by order of Congress to prevent it from falling 
into the hands of the enemy. The property later was captured by the enemy 
in its new location. Compensation for its loss was denied by the Pennsylvania 
Supreme Court. The taking was compared to those involved in the destruction 
of buildings to prevent the spread of fire. Although the case did not involve a 
purely executive taking, the decision played a principal part in the development 
of the police-power branch of the law. 

Two significant developments occurred in the period from the War of 1812 to 
the Civil War. The first was the emergence in the state courts of a clearer 
concept of the police power aspect of the executive power, and the second was the 
earliest Supreme Court decision dealing squarely with the power of the Executive 
to take property in wartime. 

The executive power of taking was dealt with in the state courts in this period 
in connection with the problem of liability of municipal officers for destruction 
of buildings to prevent the spread of fires. The courts reasoned from the 
war-power precedents like the Sparhawk case. Thus, in the leading case of 
Vayor of New York vy. Lord, 18 Wend. 126 (1837), involving liability of destruc- 
tion of buildings in face of fire, the court discussed the problems in terms of the 
recognized privilege to destroy property without liability in case of such necessity 
as the advance of a hostile army. While the cases are not unanimous as to 
compensation, they hold generally, reasoning from the maxim salus populi est 
suprema lex and from the analogy of wartime emergency, that property may be 
destroyed under such circumstances without compensation.” In the cases falling 
in later periods this authority is rested explicitly on the police power.” The 
leading case of the period is Parham vy. The Justices, 9 Ga. 341, 348, 349 (1851), 
a case involving an eminent domain problem not directly relevant to this discus- 
sion, but in which the court enunciated a principle often referred to in later 
decisions that “in cases of urgent public necessity, which no law has anticipated, 
which cannot await the action of the Legislature,” property may be taken without 
compensation on the theory of salus populi. The examples given are those 
arising from the incidence of war.” 


** Meeker v. Van Rensselaer, 15 Wend. 397 (1836); Russell v. Mayor of New York 
2 Den. 461 (1845) : American Print Works vy. Lawrence, 23 N. J. L. 590 (1851) ; Surecco \ 
Geary, 3 Cal. 69 (1853): McDonald vy. City of Red Wing, 13 Minn. 38 (1868). 

“1 Aitken v. Village of Wells River, 70 Vt. 308 (1898) ; Bowditch v. Boston, 101 U. S. 16 
2 Cooley, Constitutional Limitations (8th ed.) 1313; David, Municipal Liability in Tort in 
California, 6 S. Cal. L. R. 269 

2 The full quotation is as follows : 

“It is not to be doubted but that there are cases in which private property may be 
taken for a public use, without the consent of the owner, and without compensation 
and without any provision of law for making compensation. These are cases of 
urgent public necessity, which no law has anticipated, and which cannot await the 
action of the Legislature. In such cases, the injured individual has no redress at 
law—those who seize the property are not trespassers, and there is no relief for him 
but by petition to the Legislature . For example: the pulling down houses, and raising 
bulwarks for the defense of the State against an enemy; seizing corn and other provi- 
sions for the sustenance of an army in time of war, or taking cotton bags, as Gen. 
Jackson did at Orleans, to build ramparts against an invading foe. 

“These cases illustrate the maxim, salus populi suprema lex. Per Buller, //., 
Plate Glass Co. v. Meredith, 4 T. R. 797. Noy’s Maxims, 9th ed., p. 36. Dyer. 60 b 
Broom’s Maxims, 1. 2 Bulst. 61. 12 Coke, 13. [The Saltpeter Case, ed note] Ib. 65. 
2 Kent’s Com. 338. 1 Bl. Com. 101, note 18, by Chitty. Extreme necessity alone can 
justify these cases and all others occupying the same ground.” 
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he case of Mitchell v. Harmony, 13 How. 115 (1852) was the first to come to 
this Court involving the executive power of emergency taking. The facts were 

; follows: 

Harmony was a naturalized Spanish-American who took a large wagon train 

r trading purposes from Independence, Missouri, to El Paso during the Mexican 
War. Colonel Doniphan’s unit, under the distant command of General Kearney, 
was in El Paso with about 1,000 men at the same time. Doniphan determined 

ittack Chihuahua, about 300 miles away in Mexico, and by order of his sub- 
rdinate, Lt. Col. Mitchell, Harmony was compelled to accompany the troops 
his wagon train. Other traders in El Paso were given similar orders. The 
rposes of the order were threefold: Doniphan felt it necessary to enlarge his 

y military force by adding to it the 300 teamsters in the trading party; he 

iesired the wagons for the formation of corrals on the march in case he should 
ittacked by the enemy if left behind or, more important in Harmony’s case, 
it Harmony himself might trade with the enemy if left to his own devices.” 
The wagon train was therefore taken to Chihuahua, and subsequently fell into 

e hands of the enemy there. 

Upon his return to the United States, Harmony petitioned Congress for com 

nsation for his losses. Bills for this purpose were considered in both Houses 

the 30th and 31st Congresses in 1848, 1849, and 1850, and bills on the subject 
ssed each House. However, no agreement between the two Houses was ever 
ched, and Harmony thereupon sued Mitchell personally for damages.” 
rhe case was tried before a jury in the Circuit Court in New York with Mr. 
Justice Nelson, on circuit, presiding. On the basis of Justice Nelson’s charge, 

Biatch. 549, the jury, without leaving its seats, gave a verdict to Harmony for 
£90,000." 

Before the case came to this Court, Congress acted On March 11, 1852, it 
passed an act, 10 Stat. 727, providing that Mitchell should be represented in the 
Supreme Court by the Attorney General, and that any judgment resulting should 
be paid by the United States. 

rhe ease thus came to the Court in this posture: Harmony’s property had 
een taken by military action. Despite prevailing sentiment in bath Houses 
f Congress that Harmony should be compensated, no compensation bill had, 
een enacted. Harmony had no way of suing the United States, for the Court 

Claims had not yet been created, and such cases as United States v. Great 
Falls Mfg. Co., 112 U. 8S. 645, and United States v. Lynah, 188 U. 8. 445, holding 
the United States liable for takings on a theory of implied contract, were still 

iny years in the future. Indeed, the first decision that the United States 
wssessed a power of eminent domain was still more than twenty years distant, 
Kohl v. United States, 91 U. 8S. 367 (1876)." The United States, as the Court 
knew,” had assumed Mitchell’s liability, and the only possible way of compensat- 
ing Harmony under the circumstances was by affirming the jury’s verdict. 

‘he Court affirmed. It held that the trial judge had correctly instructed 
he jury that a military officer had the power to take private property for 

public use but that the power could be exercised only in the event of an emer- 
geney.” The core of the Court’s opinion on this point is contained in the fol- 

wing passage, pp. 133, 134: 


There are, without doubt, occasions in which private property may law- 
fully be taken possession of or destroyed to prevent it from falling into 
the hands of the public enemy; and also where a military officer, charged 


* Depositions of Doniphan and Major Clark in Record of Mitchell v. Harmony, Sup. Ct., 
No. 178, Dee. term, 1851. 

* For record of Harmony’s claim in Congress, see Sen. Mise. Docs. No. 11, 30th Cong., 
Ist sess.; H. Rept. No. 458, 30th Cong., Ist sess.; Cong. Globe, 30th Cong., 2d sess., 
580-581. Senator Mason, in reporting the bill to the Senate, said: “Now, I apprehend it 
is clear that where private property is seized in time of war by a military officer for nublic 
purposes, the owner has a right to claim its value from the Government” (Cong. Globe, 
upra, 580). 

* 13 How. at 141. 

* It is significant that the executive power to take property had been often exercised and 
had been expressly recognized by this Court before the Congressional power of eminent 
lomain became established. The Russell case cited supra, p. 122, antedated Kohl v 
United States by five years. > 

In accordance with the Compensation Act, Mitchell was represented in the Supreme 
Court by the Attorney General. The case was fully discussed by a Member of Congress 
with Justice Nelson when the compensation bill was before the House, and the Justice's 
informal views were before Congress. Cong. Globe, 32d Cong., 1st sess., 663. 

*% This emergency power was conceded by counsel for Harmony, who cited as precedent 
for its existence the New York fire case, Mayor v. Lord, supra. Mitchell v. Harmony, 
supra, 124. 
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with a particular duty, may impress private property into the public service 
or take it for public use. Unquestionably, in such cases, the government 
is bound to make full compensation to the owner; but the officer is not 
trespasser. 

But we are clearly of opinion, that in all of these cases the danger must 
be immediate and impending; or the necessity urgent for the public service, 
such as will not admit of delay, and where the action of the civil authority 
would be too late in providing the means which the occasion calls for. |i 
is impossible to define the particular circumstances of danger or necessity 
in which this power may be lawfully exercised. Every case must depend 
on its own circumstances. It is the emergency that gives the right, and 
the emergency must be shown to exist before the taking can be justified 


The Court did not consider whether on the facts in the case an emergency 
existed that justified the taking. The Court said specifically that that questior 
was not before it; that it was a question of fact upon which the jury had passed 
and that the Court would confine its consideration to “whether the law was 
correctly stated in the instruction of the court.” 18 How. 134. Thus, although 
the actual holding of the Mitchell case is that the taking was invalid, the Court 
reached that result solely because of a jury finding that no emergency existed 
which justified the exercise of power which the Court ruled was possessed 
by the executive. 

(b). As a result of the widespread executive takings during the Civil Wa 
innumerable claims arose before state courts,” Congress,” the President, and the 
Federal courts in the reconstruction years. Congress, after elaborate debate, 
brought the problem to a sharp issue by passing, in 1872, a bill authorizing pay 
ment of a claim of J. Milton Best for compensation for destruction of his house 
by military order in the course of the defense of a fort at Paducah, Kentucky 

President Grant vetoed the Best bill and in so doing enunciated the dis 
tinction subsequently adopted by the Supreme Court between two types of war 
time taking. He said, in a passage later quoted with approval in United States 
v. Pacific Railroad, 120 U. S. 227, 238: 


atm 4, 

It is a general principle of both international and municipal law that all 
property is held subject not only to be taken by the Government for public 
uses. in Which case, under the Constitution of the United States, the owner is 
entitled to just compensation, but also subject to be temporarily occupied, 
or even actually destroyed, in times of great public danger, and when the 
public safety demands it; and in this latter case governments do not 
admit a legal obligation on their part to compensate the owner. The tem 
porary occupation of, injuries to, and destruction of property caused by 
actual and necessary military operations are generally considered to fall 
within the last-mentioned principle. If a government makes compensation 
under such circumstances it is a matter of bounty rather than a strict legal) 
right.” 


Meanwhile, the courts were creating a formal distinction between the two 
types of executive taking. In Grant v. United States, 1 Ct. Cls. 41 (1868), the 
issue was whether plaintiff should recover for destruction of his property at 
Tucson, Arizona, by a military order which had as its purpose the keeping of 


In Tennessee and Virginia it was held that action by municipal executives in col 
laboration with townspeople to destroy liquor which might otherwise have fallen to a 
vancing Federal troops was a justifiable, noncompensable taking on the theory of salus 
populi. Harrison v. Wisdom, 54 Tenn. (7 Heisk.) 99 (1872): Wallace v. City of Rich 
mond, 94 Va. 204 1897) Both decisions rely on the conflagration cases discussed above 
In Tennessee the impressment of wood for use on a government railroad in a friendly 
territory was also upheld, Taylor v. Nashville & Chattanooga Railroad Co., 6 Cold (Tenn 
646 (1869): and the impressment of horses by executive action was upheld in Missouri 
Wellman v. Wickerman, 44 Mo. 484 (1868) 

* In 1874 a Committee on War Claims of the House of Representatives submitted ai 
elaborate report, usually referred to as the Lawrence Report. H. Rep. No. 262, 43rd 
Cong., Ist Sess This report carefully distinguished between seizures on the theory of 
salua populi and takings by eminent domain Report, pn. 45. The report emphasizes that 
“there is a law overruling necessity, entirely distinet from the right of eminent domain 
Tbid., 50 

% The prolonged debfte on the Best bill called forth learned and elaborate argument 
from many members of Congress The speakers explored thoroughly all writers and 
precedent, ancient and modern. Cong. Globe, 41st Cong., 3d sess., 97, 165, 295. 811. A 
similar discussion in the preceding Congress concerned the claim of Sue Murphey, whose 
house in Decatur. Alabama. was destroyed by the military authorities for the purpose of 
construction of fortifications many months after the entire area hod been nacified by 
Union forces For discussion, see Cong. Globe. 40th Cong.. 34 sess., 274, 293, 381. 

"= 7 Richardson. aupra, 172, 173 President Grant followed these principles in vetoing 
a subsequent bill for compensation for destruction of a salt works in Kentucky. Jbid. 216 
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to make compensation for the property taken.’ 








States, 3 Ct. Cls. 412 (1867) and see also Heflebower vy. United St 
238 (1886). 
“In describing this category, the court relied on Respublica v. 







dent Grant’s veto message in the Best case, 120 U. 8. 234, 238. 
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ere two types of 
<ing of property, one done by eminent domain, and the other under the law 
extreme necessity” (p. 45), and held that, under the eminent domain power, 
ate property might be rightfully taken by military officers without legisla- 
» authority (p. 47). Acknowledging that this power might be exercised only 
ircumstances of necessity, the court laid down this general rule 
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as the 


The necessity must be urgent, but it need not be overwhelming; the danger 
must apparently be near and impending, but it need not be actually present, 


In two reconstruction cases, United States v. Russell, 13 Wall. 623, and United 
States v. Pacific Railroad, 120 U. 8S. 227, this Court further clarified the distine- 


n both cases, the 


urt held the executive takings to be lawful. However, because the necessity 
and circumstances of the occasions of taking differed in degree in each case, 
ompensation was held to be due in the Russell case and not in the Pacific Rail- 


In United States v. Russell the owner of three steamers that had been seized 
Army Assistant Quartermasters at various points on the Mississippi during 
Civil War brought a suit in the Court of Claims to recover compensation for 
iruse. After temporary use by the Government the vessels had been returned 
the owner. A statute had been passed on July 4, 1864, which provided that 

he jurisdiction of the Court of Claims should not extend to any claim against 
the United States growing out of the destruction or appropriation of, or damage 

, property by the Army or Navy while it was engaged in the suppression of 

e rebellion. The United States contended that the taking of the three steamers 


nd that therefore 
1it. The Court of 


laims rejected the contention and its decision was affirmed by this Court. 
There Was no special showing of emergency other than the bare statements of 
the Assistant Quartermasters that the ships were needed because of “imperative 
ilitary necessity” and the Court of Claims made no finding of special necessity 
» Ct. Cls. 121). This Court stated that in extreme emergencies the executive 
ranch of the Government possesses the taking power. It declared that in this 
ise an emergency did exist, that the taking was lawful, that the United States 
was liable on a theory of implied contract for the use of the vessels, that the 
taking was not an appropriation within the meaning of the statute of 1864 and 


o» 


See supra, p. 122. 


or 


ates, 21 Ct. 


The second of this pair of Supreme Court cases was United States v. Pacific 
Railroad. A number of railroad bridges had been destroyed in Missouri by order 
f the Federal Commander to prevent the advance of the enemy in the Civil War. 
Other bridges were destroyed by Confederates. Four of those bridges, two of 

hich had been destroyed by the Northern and two by the Southern Armies, 

ere rebuilt by the United States. The issue was whether the cost of the re- 
building by the United States could be set off against claims of the railroad. 

The Court held that the destruction of the bridges was an act of military 

ecessity for which the Government was not liable, and that their reconstruction 
vas also a military necessity for which the Government could not charge the 
In reaching its result, the Court considered exhaustively the nature 
f government liability for the taking of property “during war, by the operations 
f armies in the field, or by measures necessary for their safety and efficiency” 

120 U. S. at p. 239), for which the Government is immune from liability. 
“The safety of the state in such cases overrides all considerations of private 
| Salus populi is then, in truth, suprema ler.” (120 U.S. at p. 234)." The 
other type of taking is described by reference to Mitchell v. Harmony and United 
States v. Russell, and in such cases “it has been the practice of the Government 







% A dissenting opinion on grounds unrelated to the subject under discussion here in the 
Grant case is reported at 2 Ct. Cls. 551. The Grant case is followed in Wiggins v. United 


Cls, 228, 


Sparhawk, Parham vy. 


120 U. 8. 


The Justices, Taylor v. Nashville and Chattanooga Ry., Mayor vy. Lord, Vattel, and Presi 


%“Tts obligation to do so is supposed to rest upon the general principle of justice that 
compensation should be made where private property is taken for public use, although the 
seizure and appropriation of private property under such circumstances by the military 
authorities may not be within the terms of the constitutional clause.” 


at 239 
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Once the distinction between compensable and non-compensable, or salus pop 
uli and eminent domain, executive takings in war-time had been clearly articy. 
lated, it followed almost as a matter of course that no rigid requirements of 
catastrophic emergency would be established for the latter type. 

In Alexander v. United States, 39 Ct. Cls. 383 (1904), the government, through 
the Secretary of War, after termination of hostilities in the Spanish-American 
war but before the treaty of peace had been signed, took possession of a farm 
in Pennsylvania for training camp purposes, apparently without statutory au- 
thorization. The plaintiff had a fee simple reversionary interest in the land 
which was being temporarily occupied by a tenant. On claim of the tenant, the 
War Department paid rental for the use of the land but refused to pay the 
plaintiff for the permanent injuries done the land during the period of govern 
ment occupancy. The plaintiff sued for compensation for injuries done his re- 
versionary interests, on an eminent domain theory. The government defended 
on the ground that if the plaintiff had an injury, the injury was tortious, or, 
failing this defense, that the taking was one which required no compensation, 
on the theory of the law of war. The court gave judgment for the plaintiff, 
Rejecting the Government’s second defense, the court noted that the property 
taken was “more than 1,000 miles from the nearest approach of a public enemy.” 
But in holding the taking to have been proper and compensable, the court dealt 
with the element of necessity as follows: 


There was a military necessity that some land in that vicinity should be 
taken. There is always a necessity when property is taken, and it implies 
no wrong on the part of the Government that it does take property without 
the consent of the owner. Underlying the exercise of the right is grant of 
power upon the expressed condition that compensation be made. [Jd. at 
396. ] 


See also, to the same effect, Philippine Sugar Estates Development Co. v. United 
States, 39 Ct. Cls. 225, 40 Ct. Cls. 33. 

In short, at the turn of the century, the existence of executive power to seize 
private property during time of war or national emergency was firmly estab- 
lished, not only as a matter of executive construction and usage and legislative 
approval, but also by judicial decision. Viewing this history negatively, the 
executive power was frequently used and never stricken down. We know of no 
case which denied the existence of this power nor any instance in which a re- 
sponsible majority of either House of Congress questioned its existence. Rather, 
as we have shown, it was always recognized that the executive does have the 
power and controversy arose only over the question whether a right to ,just 
compensation flowed from the circumstances surrounding the taking. 

The Russell case, if it stood alone, would, we submit, sustain the President's 
action here. This Court squarely held there that in time of “immediate and 
impending public danger * * * private property may be impressed into the 
publie service * * * no doubt is entertained that the power of the govern 
ment is ample to supply for the moment the public wants in that way to the 
extent of the immediate public exigency” (13 Wall. at 627-638). And, on the 
bare statements of the Assistant Quartermasters who commandeered the ships 
that they were taken because of “imperative military necessity,” the Court 
held the takings to be lawful. Certainly, as we have shown above, pp. 9-15, 
28-49, the present public danger is at least as “immediate and impending.” 

(c) But the Russell case, and the others discussed above, do not stand alone. 
Since the turn of the century, there has been continued judicial recognition of 
the President’s constitutional powers in this area. Although there appears to be 
no reported litigation as a result of purely executive takings during World War 
I,” the existence of the power was pointed out in an occasional strong dictum. 
See Roxford Knitting Co. v. Moore & Tierney, 265 Fed. 177, 179 (C. A. 2): United 
States v. Mack arland, 15 F. 2d 823, 826 (C. A. 4). Similar statements appeared 
in lower court opinions in World War II. See, e. g., Ken-Rad Tube & Lang Corp. 

Badeau, 55 F. Supp. 193, 197 (W. D. Ky.) : Employers Group, etc. v. National 
War Labor Board, 148 F. 2d 145, 151 (C. A. D. C.), certiorari denied, 323 U. S 
735: Alpirn v. Huffman, 49 F. Supp. 337, 340 (D. Neb.) Anda recent decision 
of this Court indirectly confirms the existence of a constitutional power in the 
President, in the nature of eminent domain, to seize property, during time of war 
or national emergency. United States v. Pewee Coal Co., Ine., 341 U. 8. 114. 


“ This circumstance may possibly be accounted for by the great number of requisition 
statutes in force during that war. See Hamilton v. Kentucky Distilleries Co., 251 U. 8. 
146, 155, for a collection of such statutes, 
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As in the instant suit, the Pewee case involved a non-statutory seizure by 
cutive order of the coal mines on May 1, 1948, to avoid a nation-wide strike 
miners [Executive Order 9840, 8 F. R. 5695]. Although no question was 
ised by the parties as to the validity of the seizure (see 115 C. Cls. 626, 676), the 
sue whether the seizure was an eminent domain taking within the meaning of 
e Fifth Amendment was squarely joined. It was the Government's position 
it the seizure did not constitute a taking within the meaning of the Fifth 
\mendment but that the seized property was merely in the custody of the Govern- 


ment, as would be property under conservatorship or temporary receivership, 


d Pewee was not, therefore, entitled to just compensation. The Court rejected 
e Government’s argument. The Court was divided on the question of the 
easure of just compensation, but it was unanimously of the opinion that there 
d been a taking of Pewee’s property which would require the payment of just 
mpensation under the Fifth Amendment whenever loss is suffered. Although 
e Court did not expressly so state, it is implicit in the decision in that case that 
there had been a valid exercise of executive power in the nature of eminent do- 
ain or requisition. See supra, pp. 67-68. 
Finally, the court’s attention is particularly directed to District Judge Amidon’s 


disposition of a situation substantially identical to that presented in these cases. 


Dakota Coal Co. v. Fraser, 283 Fed. 415 (D. N. D.), vacated on appeal as moot, 
267 Fed. 180 (C. A. 8). The facts were these:—A coal mine strike in North 
Dakota had been called for November 1, 1919. Lignite coal was the fuel for the 
western half of the State. Because lignite coal, if exposed to the weather, dis- 
ntegrates and becomes unfit for fuel, the public needs could be met only by con- 
tinuous operation of the mines. A few days after November 1, winter set in 
with an unprecedented snow storm and the temperature fell to 8 to 10 degrees 
welow zero over the whole area supplied by lignite. To meet this crisis, the 
Governor issued a proclamation calling on the lignite coal mine owners to operate 
their mines, and, upon their failure to resume production, he called out the 
nilitia and seized the mines. Plaintiff mine owners then brought suit for in 
junctive relief against Fraser, the Adjutant General of the State. 
Judge Amidon pointed out that (p. 416): 


The owners of the coal mines had already charged their right of private 
property therein with a public use. The continuance of the public service 
which such use involves cannot be separated from the right of private owner- 
ship. As to compensation, that can best be fixed by negotiation between the 
parties. But, if this fails, the state has expressly waived its exemption 
from suit, and the plaintiff may recover the reasonable value of the use 
of its property. 

Continuing, the Judge observed that he knew (pp. 416-417) : 


* * the difference between verbal anarchy and real anarchy. I do not 
think the quiet and orderly operation of the coal mines, which has taken 
place under the management of the defendants in this case, can properly 
be characterized as anarchy. On the contary, if the situation which was 
presented to the Governor at the time he called out the militia had been 
permitted to actually arise, and the people had been freezing to death and 
dying of disease because of the failure of fuel supplies, and men under the 
excitement of such a situation as that had been driven to acts of violence to 
relieve themselves against it, that perhaps might have been spoken of as 
anarchy. 

And, finally, stating that “rhetoric is a poor substitute for coal” (p. 418), Judge 
Amidon concluded (p. 418) : 

I am asked to issue a writ of injuction which will necessarily say that 
the acts of the Governor have been illegal and unconstitutional. If I do 
that, I am not simply dealing with his acts; I am defining the powers of the 
Chief Executive of an American commonwealth to meet a crisis which 
threatens loss of life. I am not willing to strip the Governor of his power 
to protect society. I do not believe it comports with good order, with wise 
government, with a sane and ordered life, to thus limit the agencies of 
the state to protect the rights of the public as against the exaggerated asser- 
tions of private rights. 

In the light of these authorities, there is no basis for Judge Pine’s reference 
to “the utter and complete lack of authoritative support for defendant’s position” 
(R. 73). Contrast the opinion of the Court of Appeals below (per Circuit Judges 
Edgerton, Prettyman, Bazelon, Washington, and Fahy) (R. 447-448). 
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( THE EXTENSIVE SYSTEM OF LAWS PROVIDING FOR NATIONAL SECURITY, WHICH THE 
PRESIDENT IS OBLIGATED TO ENFORCE, JUSTIFIED THE TAKING 


We have reviewed (pp. 28-49) the admitted, and admittedly compelling, facts 
of the international situation which threatens intolerable risks and losses if 
American production of steel, most basic of military and industrial materials, 
should be interrupted. We have noted the comprehensive schemes of statutes and 
treaties in which the United States has by law pledged enormous portions of its 
human and material resources to cope with the continuing international crisis 
which, if it is not quite “war” on a full modern scale, is surely not peace. Viewed 
in terms of their total purpose, these laws make it clear that Congress has com- 
mitted this Nation to a full-scale and increasing national defense program in 
which the critical production of steel must not be permitted to cease. This 
necessity for steel in order to carry out the will of Congress calls into play, not 
only the President's constitutional duty to “take Care that the Laws [treaties as 
well as statutes, Jn re Neagle, 135 U. S. 1, 64] be faithfully executed,” but the 
whole array of the President’s constitutional powers and responsibilities. See 
pp. 95-101, supra. In short, far from being inconsistent, the measures Congress 
has taken to deal with the national emergency authorize and serve to demon- 
strate the propriety of the President’s action to keep the steel mills functioning, 
Cf. Madsen vy. Kinsella, No, 411, this Term, slip op., pp. 6-7. 

We believe, therefore that if it were necessary the President’s action could 
be sustained merely as an exercise of his power and duty to execute the laws 
faithfully Recognizing that steel “is the backbone of our economy” and that 
the steel industry “is of paramount importance both in peace and in war” (H. Rep, 
No. 2759, Slst Cong., 2d Sess., p. 5), Congress has enacted a series of measures 
designed to chart the Nation’s course “in a struggle for survival” (S. Rep. No. 
117, 82d Con., Ist Sess., p. 3). The fact that the efficacy of these measures would 
be seriously threatened by a stoppage in steel production sustains the President's 
action, 

For Congress has made it clear that its overriding concern at this juncture 
in our history is the preservation of our national security, and the statutes and 
treaties designed for this purpose leave no doubt as to the President’s duty. 
Cf. Exparte Quirin, 317 U. 8S. 1. 26. Paramount among the tasks Congress has 
committed to the President for execution is a mammoth effort to supply the 
material means to enable the United States and the whole “free world to stand 
°** “Our partners need an uninterrupted 


secure against the present danger.’ 
+3 


supply of equipment to convert their manpower into effective military units.’ 
“We have have to supply most of the heavy weapons and equipment; we have 
to supply money, materials, machinery, and know-how to speed up European 
production of military equipment.” ” And in the supplying of these needs, as 
well as the needs of our own defense establishment, steel is probably the most 
vital single material. 

The crisis in world affairs needs no further elaboration here. But we wish to 
emphasize a fact everybody knows—that Congress has acted on a broad scale 
to cope with the crisis and that this action places imposing responsibilities upon 
the President to see that our defense efforts succeed. Typifying the urgency 
which Congress recognizes almost daily in this area is the declaration of the 
Senate Committee on Armed Services reporting the 1951 Amendments to the 
Universal Military Training and Service Act (Title I of Pub. L. 51, 82d Cong., 


Ist Sess.) : * 


The grim fact is that the United States is now engaged in a struggle for 
survival. The dimensions of that struggle cannot be measured. We do not 
know how long it will continue; we do not know how or where a decision 
will be ultimately reached ; we do not know what will be required of us. 

* * a * * 


To avoid increasing our national jeopardy, it is imperative that we now 
take those necessary steps to make our strength equal to the peril of the 
hour. 


Coping with a problem which it, as well as the President, sees as one of 
national survival, Congress has included among it sweeping measures provisions 


7H. Rep. No. 872, 82d Cong., Ist Sess., p. 5. This entire document, reporting the bill 
which became the Mutual Security Act of 1951 (Pub. L. 165, 82d Cong., 1st Sess., October 
10, 1951), gives a graphic picture of the world-wide nature of American commitments. 

*8 Td. at 62. 

%° Td. at 19. 

“ S. Rep. No. 117, 82d Cong., Ist Sess., p. 3. 
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sure that the kinds and quantities of materials required shall be continuously 
lable. It has stated its intention to “prevent inflation [through a system of 
nomic controls] * * *; to prevent economic disturbances, labor disputes, 
ferences with the effective mobilization of national resources, and impair- 
t of national unity and morale * * *.”“ Determined to resist aggression 
h every necessary resource, Congress has legislated to give the President 
wers “to promote the national defense, by meeting, promptly and effectively, 
requirements of military programs in support of our national security and 
eign policy objectives * * *.”” And Congress, far from expressing aver- 
to drastic interferences with private property in the interest of national 
mse, has prescribed procedures for requisitioning and condemnation of mate- 
s, equipment, and facilities which are vital and would otherwise be unavail- 

43 

ne, 
Ve think the President’s mandate from Congress is clear. An interruption 
diminution in steel production means irremediable injury to the national 
efense, which the President has been solemnly charged to insure. It is true, 
the steel companies have argued, that no statute specifically prescribes the 
ion the President found necessary in this case to maintain steel production. 
pp. 57 ff., supra. But it has never been supposed that the limits of the Presi- 
a duties are marked by the literal terms of statutes. See In re Neagle, 
. 8. 1, 64-66. Judge Pine, in the district court, conceded that the President 
oy ‘dispatch troops and use all the force at the ! Nation’s disposal to protect 
e mails (R. 88-84). See In re Debs, 158 U. S. 564, 582. In the present case, 
ve submit, there was no less clear an implication of power to seize the steel 
mpanies from an array of statutes and treaties which commit the Nation by 
w to a program of self-preservation which could not fail to suffer from a loss 
steel production. As Attorney General Jackson said of a situation substan- 

lly identical with the one presented here (8 Cong. Rec. 3992) :* 


The Constitution lays upon the President the duty “to take care that the 
laws be faithfully executed.” Among the laws which he is required to find 
means to execute are those which direct him to equip an enlarged army, to 
provide for a strengthened navy, to protect Government property, to protect 

those who are engaged in carry ing out the business of the Government, and 

to carry out the provisions of the Lend-Lease Act. For the faithful execu- 
tion of such laws the President has back of him not only each general law- 
enforcement power conferred by the various acts of Congress but the aggre- 
gate of all such laws plus that wide discretion as to method vested in him 
by the Constitution for the purpose of executing the laws. 

The Constitution also places on the President the responsibility and vests 

1 him the powers of Commander in Chief of the Army and of the Navy. 
Thes se weapons for the protection of the continued existence of the Nation 
are placed in his sole command and the implication is clear that he should 
not allow them to become paralyzed by failure to obtain supplies for which 
Congress has appropriated the money and which it has directed the Presi- 
dent to obtain. 


It bears emphasis that, in the period of over a month since the Presidential 

tion the steel companies attack, Congress has done nothing to repudiate or 

intermand that action. The President has made clear his readiness to accept 

id execute any Congressional revision of his judgment as to the necessary and 
ippropriate means of dealing with the emergency in the steel industry. In the 
ibsence of such revision, we believe that the authority the President has invoked 
under the Constitution and laws is clearly valid. Intimately conversant with 
the necessities of the Nation’s security, charged by the Constitution and Con- 
cressional enactment with the duty to meet those necessities, the President has 
seized the steel mills because he concluded that this was the only effective way 
to keep them operating. In the circumstances, with the great need for contin- 
ious steel production undisputed, his action was sustained by the extensive 
system of laws, both statutes and treaties, protecting and providing for the 
national security at this critical time. 


“\ Defense Production Act of 1950, Pub. L. 774, 81st Cong., 2d Sess., Sec. 401 

“@ Jd., Sec. 2. 

*Jd., Title II, as amended by Pub. L. 96, 82d Cong., 1st Sess., Sec. 102; Selective 
Service Act of 1948, c. 625, Sec. 18, 62 Stat. 604, 625. 

*“ This statement was made at the time of the seizure of North American Aviation Com 


pany in 1941, because of a strike impeding defense production. 
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Ill 


THE LABOR MANAGEMENT RELATIONS ACT DID NOT PRECLUDE THE PRESIDENT’s 
EMERGENCY ACTION IN THIS CASI 


Plaintiffs argue that, when they rejected the settlement terms determined | 
the Wage Stabilization Board to be fair and consistent with the stabilizatio; 
program (and accepted by the union), the President should have convened » 
board of inquiry under Section 206 of the Labor Management Relations A, 
(61 Stat. 136, 155, 29 U. S. C., Supp. IV, 176) with a view toward ultimate, 
seeking an injunction under Section 208 of that Act to bar a strike for anothe 
80 days. Because this procedure was not followed, the companies contend 
President’s temporary taking of the steel mills was unconstitutional. 

This argument ignores the facts that (1) the substance, if not the precis 
forms, of the Labor Management Relations Act was more than achieved by 
President and the parties to the labor dispute during the 99-day strike post 
ponement; (2) the situation, when the President found it necessary to tak: 
the action here questioned, was such that the procedures of the Labor Manag 
ment Relations Act would have been inadequate to prevent the cessation of ste« 
production which it was necessary to prevent without the slightest delay; and (3 
the patent unfairness of seeking to enjoin the union for another 80 days after 
had voluntarily refrained from striking for 99 days would have written finis to 
the effectiveness of the Government’s measures for enlisting the willing coopera 
tion of labor and management in the settlement of labor disputes affecting defens 
production. And these measures, evolved under a Congressional mandate to 
provide “effective procedures for the settlement of labor disputes affecting na 
tional defense” (Defense Production Act of 1950, Sec. 501, Pub. L. 774, 81st 
Cong., 2d Sess.), are neither less important than, nor inconsistent with, the pri 
visions of the Labor Management Relations Act. 

At the most, plaintiff’s argument goes only to the wisdom of the President's 
“selection of the means for resisting” the threatened danger. On such an iss) 
“it is not for any court to sit in review of the wisdom” of his action. Jira 
bayashi v. United States, 320 U. S. 81, 93. “The Constitution * * * does 
demand * * * the impracticable” (Yakus v. United States, 321 U. S. 414, 424 
The availability of an alternative which would have been far less effective « 
not, without more, be taken to preclude the President from exercising his cor 
stitutional powers. 

In any event, even if the wisdom of the President's choice were open here, ther 
would be no ground for the companies’ reliance upon the Labor Managem: 
Relations Act For it is clear, and decisive of the argument under consideratio 
that the Labor Management Relations Act nowhere precluded the President's 
taking of the steel mills and that, far from insisting on that Act as the exclusive 
means for dealing with labor-management controversies, Congress in later legis 
lation expressly stated its intention that other measures be devised for coping 
with the special problem of threatened work stoppages affecting defense pr 
duction. 


A. THE PRESIDENT WAS NOT REQUIRED TO USE THE PROCEDURES OF THE LABOR MANAGEMI 
RELATIONS Act 


1. Even considered by itself, the Labor Management Relations Act was plainly 
not intended to be either an exclusive or a mandatory means of dealing with labor 
disputes threatening a national emergency Thus, Section 206 of that Act (29 
U.S. ¢., Supp. IV, 176) provides that when in the President’s opinion “a threat 
ened or actual strike or lockout * * * will, if permitted to occur or continue 
mperil the national health or safety, he may appoint a board of inquiry to inquire 
into the issues involved in the dispute and to make a written report to him withir 
such time as he shall prescribe’ (emphasis added). Similarly, Section 208 (29 
U. S. C., Supp. IV, 178) provides that upon “receiving a report from a board 
of inquiry the President may direct the Attorney General” to seek an injunctior 
(emphasis added). The legislative history of these provisions, revealing a1 
express rejection of proposals which would have made the board-of-inquiry and 
injunction procedures mandatory, makes it clear beyond doubt that the decision 
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o when or whether such measures were to be invoked was committed to the 
‘resident’s discretion.“ 
Of even greater present significance is the fact that, in the years since enact- 
ent of the Labor Management Relations Act, Congress, in facing the special 
d acute problems posed by national defense needs, has explicitly directed the 
President to devise additional means of coping with labor disputes affecting 
efense production. Title V, Section 501 of the Defense Production Act of 
50 (64 Stat. 812, 50 U. S. C. App. (Supp. IV) Sec. 2121) provides: “ 


It is the intent of Congress, in order to provide for effective price and 
wage stabilization pursuant to title IV of this Act and to maintain unin- 
terrupted production, that there be effective procedures for the settlement 
of labor disputes affecting national defense. [Emphasis added.] 


Section 503 of the same Act “ goes on to declare that— 


* * * No action inconsistent with the provisions of * * * the Labor 
Management Relations Act, 1947, * * * or with other applicable laws shall 
be taken under this title. 


As we show below (pp. 160-165), the procedure the President followed in this 
ise was in no meaningful sense “inconsistent” with the provisions of the Labor 
Management Relations Act. What we would emphasize here is the unmistakable 
ict that, in calling for “effective procedures for the settlement of labor disputes,” 
and in providing for action not “inconsistent” with the Labor Management 
Relations Act, Congress anticipated and intended the use of methods “other than” 
se created by that Act. 
Che need for such additional and supplemental methods was clear. Geared to 
peacetime economy, framed at a time when relaxation of recent wartime con- 
is was the order of the day, the Labor Management Relations Act was not 
lesigned to deal fully with the problems of labor relations posed by the special 
circumstances of a huge new defense effort and of an integrated stabilization pro- 
gram designed to prevent inflation. And so Title V of the Defense Production Act 
vas enacted. 


to strengthen the national defense effort by giving the President the neces- 
sary authority to prevent interruption of production by labor disputes which 


affect the national defense. In an emergency period we can ill afford to 
permit labor disputes to follow their normal course to eventual settlement. 
The institution of price and wage stabilization provided for under title IV 
of this bill would add to the strain upon normal collective bargaining. We 
therefore need a peaceful means of setting labor disputes which may threaten 
national defense or economic stabilization. [S. Rep. No. 2250, 8ist Cong., 
2d Sess., pp. 40-41.] 


rhe Senate Committee reporting the provisions which became Title V contem 
plated 


that the President, in taking action in a labor dispute affecting national 
defense will have available to him the procedures provided by existing 
statutes, as well as those authorized by this title. For instance, if a dispute 
came within the terms of the national emergency provisions of the Labor- 
Management Relations Act, action might be taken under that act. [Jd. at 
41-42, emphasis added. ] 


but, once again, there was no thought that the President must use the Labor 
Management Relations Act provisions and no others. 

2. Title V of the Defense Production Act was broad enough to authorize the 
President, after consultation with labor and management, to create a body like 


“The House version of the bill which became the Labor Management Relations Act was 
phrased in mandatory terms (“the President shall direct the Attorney General to” seek an 
inJunction—H, R, 3020, 80th Cong., Ist Sess., Sec. 208 (a), as reported in H. Rep. No 
245) The Senate version, which gave the powers to the Attorney General rather than to 
the President, used the word “may” (S. 1126, 80th Cong., Ist Sess., Secs. 206, 208, as 
reported in 8S. Rep. No. 105), the permissive significance of which was noted in the Senate 
debates. 93 Cong. Rec. 4594, 5012, 5115. In conference, the House provision for action 
by the President rather than the Attorney General and the Senate’s permissive language 
were adopted, and the bill was thus enacted. H. Conf. Rep. No. 510, 80th Cong., Ist Sess., 
pp. 63-65 

* Section 501 was continued unchanged when the Act of July 31, 1951 (Pub. L. 96 
82d Cong., Ist Sess.) amended the Defense Production Act in various respects 

47 As amended in a presently immaterial respect by Section 105 (c) of Pub. L. 96, §2d 
Cong., Ist Sess, 
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the War Labor Board of World War II—with power to decide disputes 
nonjudicial sanctions for enforcement of its decisions. S. Rep. 2250, 8ist Cong 
2d Sess., p. 41; S. Rep. 1037, 82d Cong., 1st Sess., pp. 4, 5-6. 

Under Executive Order 10233 (16 F. R. 3503), the President has taken the 
moderate course of assigning to the Wage Stabilization Board authority to hear 
labor disputes affecting national defense where (a) the parties voluntaril; 
submit them or (b) the President, regarding a dispute as a substantial threat to 
the progress of national defense, refers it to the Board. After investigation and 
nquiry, the Board is to make “recommendations to the parties as to fair and 
equitable terms of settlement” which are binding only where the parties have 
agreed that they should be. Where, as in the present case, the dispute is one 
referred to it by the President, the Board reports to him the results of its inqu 
ind its recommendations, 

Within a month after this disputes procedure was placed in operation, a sub- 
committee of the House Committee on Education and Labor considered it 
hearings preparatory to possible amendments of the Defense Production Act.” 
Similar hearings by a subcommittee of the Senate Committee on Labor and 
Public Welfare led to a report approving the machinery the President had 
established. S. Rep. No. 1037, 82nd Cong., Ist Sess. When it came to act o1 
the extension of the Defense Production Act, Congress was thus fully apprised 
of the fact that the Wage Stabilization Board had been armed “with power to 
make recommendations for the settlement of labor disputes under specified con 
ditions * * *”, H. Rep. No. 639, 82nd Cong., 1st Sess., p. 17. With this fact 
clearly before it, Congress acted on the recommendations of both committees 
considering the extension bills ® and extended the Defense Production Act of 
1950 with no change affecting the disputes functions of the Wage Stabilization 
Board.” Bills designed specifically to eliminate these functions were defeated.” 

These briefly summarized developments leave no doubt that the re-enactment 
without change of Title V of the Defense Production Act must be viewed as 
specifically approving the disputes procedures the President invoked in this case 
Cf. United States v. South Buffalo R. Co., 333 U. S. 771, 775-783. Congress was 
clearly persuaded by the view of its spokesmen who concluded that “Executive 
Order No. 10233 does not in any way run counter to the Defense Production Act 
or the Taft-Hartley Act.” SS. Rep. No. 1037, 82nd Cong., 1st Sess., p. 10. Fully 
aware that the Defense Production Act “was designed to be broad and flexible 
enough to give the President the powers necessary to adapt the complex and 
intricate economy of the country to the demands of the heavy defense program” 
(H. Rep. No. 689, 82nd Cong., Ist Sess., p. 15), Congress deliberately rejected 
proposals designed to prevent the President from choosing among complementary 
alternatives in dealing with the particular facts of particular labor disputes. 

The President thus had the full consent of Congress when he referred to the 
Wage Stabilization Board disputes to which the emergency provisions of the 
Labor Management Relations Act were literally applicable. As the matter was 
put by a subcommittee of the Senate Committee on Labor and Public Welfare, 
reporting on its study of the disputes functions assigned by Executive Order 
10233 to the Wage Stabilization Board (S. Rep. No. 1037, 82nd Cong., 1st Sess., 
p. 4): 


It is conceivable that the same dispute will meet the requirements of the 
emergency disputes provisions of both the Taft-Hartley law and of the 
Executive Order. [Should such a situation] arise, the President is the 
initiating factor in both procedures, and he will have the responsibility for 
deciding which route will dispose of the dispute most effectively—or he 
may use both routes depending upon the circumstances. [Emphasis added.] 


Against this background, we think it clear that in the 99 days between Decem- 
ber 31, 1951, and the seizure on April 8, 1952, the President acted properly in 
exhausting a wholly sufficient alternative to the procedures under the Labor 
Management Relations Act. 

3. By referring the dispute to the Wage Stabilization Board on December 22, 
1951, the President achieved everything that he could have achieved under the 
Labor Management Relations Act. In addition, he invoked a procedure designed 


* Hearings before a Subcommittee of H. R. Committee on Education and Labor on 
Disputes Functions of the Wage Stabilization Board, 82nd Cong., 1st Sess 

"SS. Rep. No. 470, 82nd Cong., Ist Sess., p. 15; H. Rep. No. 639, 82nd Cong., 1st Sess., 
pp. 29, 41. 
awe Pub. L. 96, 82nd Cong., Ist Sess 

® 97 Cong. Rec. 8390-8415. 
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nsure that any resolution of the wage dispute was geared to the over-all 
irements of the stabilization program. 

is undisputed that the union, having failed to reach an agreement with 
. companies, was prepared to strike on December 31, 1951 (R. 59). On this 
e, or in advance thereof, the President might have convened a board of 
liry under Section 206 of the Labor Management Relations Act. Upon re- 
t of the board’s report, the President might have directed the Attorney 
eral to seek a court order enjoining the strike. Section 208. This order 
iid have been effective for a maximum of 80 days. Sections 209 (b) and 


(his compulsory 80-day postponement of a strike or lockout is the heart of 
benefit sought by the Act. During this period, the Act (Section 209 (a)) 
ts the parties, with the assistance of the Federal Mediation and Concilia- 
Service, “to make every effort to adjust and settle their differences * * *.” 

iressing himself to these provisions, Senator Taft said (93 Cong. Rec. 4262) : 


The second part of that title provides that if mediation is not successful 
nd a strike occurs in a Nation-wide industry, an injunction may be ob- 
tained for 60 days—for what purpose? In order to permit the Mediation 
Service to make further efforts to obtain a collective bargaining agreement 
etween the employers and the employees. 


vas contemplated that the period of delay would in most instance sbe suf- 
to bring about a settlement through continued bargaining under the 
ssure of public opinion. See S. Rept. No. 105, 80th Cong., Ist Sess., p. 15. 
80 days would also provide time, in the event conciliation and bargaining 
d, for consideration and formulation of special emergency action by Con- 
See 98 Cong. Rec. 3836 (Senator Taft). As far as the Act itself was con- 
ned, however, the parties would be free after 80 days to engage in a strike 
ckout. The conclusion of this postponement, important aud efficacious as 

ght be in some cases, would mark the exhaustion of the Act’s utility. 
The significant fact here is that a delay longer than 80 days, coupled with 
employment of settlement efforts which the President reasonably deemed 
e appropriate and more promising than those contemplated by the Labor- 
nagement Relations Act, was achieved in this case. Called upon by the 
esident to remain at work and strive for a settlement without an interrup- 
n of production, the union postponed its strike scheduled for December 31, 
1, four times—ultimately through April 8, 1952—a total of 99 days (R. 
60). And these postponements, just like the 80-day delay provided by the 
bor Management Relations Act, constituted an essential feature of the pro- 
lure the President employed. The simple reality, known to both the com- 
es and the union, was that the inquiry, report, and recommendations of 
Wage Stabilization Board were being used as an alternative to the inquiry 
i report, without recommendations, of a board under the Labor Management 
elations Act—an alternative rendered appropriate by the fact that a “unified 
or policy for the emergency makes it desirable that the disputes function be 
i\dministered by the Wage Stabilization Board and not by a separate agency.” 
Rep. No. 1037, 82nd Cong., Ist Sess., p. 10. The parties knew that an injunc- 
nh against a strike was available under the Labor Management Relations 
\ct, that the Wage Stabilization Board would probably not consider their 
pute if a strike were called, and that the President's demand for continued 
rodutcion, backed by his powers of compulsion under the Labor Management 

Relations Act, was not lightly to be unheeded or ignored. 

These thoroughly understood realities had been illustrated by events shortly 
receding those involved here.” On August 27, 1951, widespread strikes of work- 
ers in the nonferrous metals industry were called. The President referred the 
disputes to the Wage Stabilization Board for settlement efforts similar to those 
employed in the instant case. Despite the declaration by the Wage Stabilization 
Board that it would not consider the disputes unless work was resumed, the 
strikes continued. On August 29, 1951, the Board referred the disputes back to 
the President with no report or recommendations, pointing out in its letter thar, 
as it understood its responsibilities under Executive Order 10233, “it would not 
be appropriate for it to consider the merits of the dispute prior to the resumption 
of work.” Accordingly, on the following day, the President created a board of 


8% The account which follows of the nonferrous metals industry dispute is taken from 
the President’s report to Congress contained in H. Doc. No. 854, 82nd Cong., 2d Sess 
February 14, 1952. 
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inquiry under the Labor Management Relations Act, and on September 5, 195], 
following receipt of the Board’s report by the President, the Attorney Genera) 
obtained an order enjoining the strikes pursuant to Section 208 of that Act. 

In the present case, the occasion for such an injunction was obviated by the 
union's voluntary postponement of its strike for more than the 80-day injunction 
period of the Labor Management Relations Act. The substance of that Act's 
objectives has been more than achieved. Collective bargaining, mediation, and 
the recommendations of a board responsible for adapting particular labor ar 
rangements to the broad needs of an economy controlled for a huge defense effort 
and stabilized to prevent inflation have all been tried at length in an effort to 
reach a settlement. Subject of newspaper headlines for weeks, the steel dispute 
has been discussed repeatedly in Congress, both before and since the seizure,” 
end that body has had ample time to consider whatever action it might choose 
to take. The President, driven finally to a temporary taking of the steel mills in 
order to prevent the unquestioned crisis which a cessation of steel production 
would entail, has made it clear that he is fully prepared to execute any action 
Congress may direct. See communications to the President of the Senate, cited 
supra, pp. 19-20 (dated April 9 and April 21, 1952). To date, Congress has 
not acted. 

In determining whether to use the Labor Management Relations Act procedure, 
instead of the Wage Stabilization Board, the President was compelled to take into 
consideration the fact that, since January 1, 1952 (when the old contract was no 
longer in effect), the probabilities were that, until a board under the Labor 
Management Relations Act could report, a crippling strike would have been in 
existence, and, after the expiration of the 80-day period of the injunction, the 
President, the public and the parties to the dispute would have been back where 
they started. Based on what actually happened, if the President had used the 
Labor Management Relations Act at the outset, the seizure would have taken 
place 19 days earlier than it did. 

4. Now, having rejected the Wage Stabilization Board recommendations which 
the union was prepared to accept, and having failed to achieve a settlement 
through collective bargaining both before and after Government seizure, the last 
meeting being held in the White House on request by the President, the com- 
panies contend that the President was and is required to create a new board to 
find the facts again: and that an attempt should have been or should be made 
to compel the union by injunction to remain at work with unchanged terms for 
another 80 days. In substance, this contention, so patently devoid of equity, 
amounts to a claim that the companies are entitled to have their employees com- 
pelled to work for a total of six months with unsatisfied demands for changes 
in their terms of employment. But such compulsion was not contemplated by 
the Labor Management Relations Act and was plainly inappropriate to the 
circumstances of this case. 

Not only would invocation of the Labor Management Relations Act have been 
inequitable, but there is no reason to suppose that it would have prevented an 
interruption of steel production. Under the Labor Management Relations Act, 
an injunction may be sought only after a board of inquiry has investigated and 
reported to the President. With the complex facts of the present dispute, which 
occupied the Wage Stabilization Board for three months, there was no assur- 
ance that a report reflecting in any way the impartial study contemplated by the 
Act could have been prepared within any reasonable short space of time. Unless 
the report was to be an empty formality, there was danger that a strike during 
its preparation would cost precious and irreplaceable steel tonnage. And if it be 
suggested that the facts had already been found and needed no further study, 
this is merely another way of saying that the ends of the Labor Management 
Relations Act had already been fulfilled. Summarizing these considerations, 
the President declared (Letter to the President of the Senate, 98 Cong. Rec. 
(unbound) 4192, April 21, 1952) : 


It appears to me that another fact-finding board and more delays would 
be futile. There is nothing in the situation to suggest that further fact 
finding and further delay would bring about a settlement. And it is by no 
means certain that the Taft-Hartley procedures would actually prevent a 
shut-down. 


In the circumstances of this case, it is at least highly questionable whether 
a court of equity would be prepared to enjoin the union from striking after the 


% See, e. g., 98 Cong. Rec. (unbound) 3225-26, 8418-19, 3461, and pp. 18-22, eupra. 
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itary 99-day postponement. In Hecht Co. v. Bowles, 321 U. 8. 321, where 
atute provided that upon an administrative official’s showing of certain 
‘a permanent or temporary injunction, restraining order, or other order 
be granted without bond”, this Court rejected the contention that injunc 
relief was mandatory despite Congress’ use of the word “shall.” Section 
f the Labor Management Relations Act, merely providing that the district 
“shall have jurisdiction” to issue injunctions or other orders, falls far 
er of the “unequivocal statement” of Congressional purpose which would 
equired to establish that the courts were placed under an “absolute duty” 
ssue injunctions “under any and all circumstances.” Hecht Co. v. Bowles, 
1, at 329. 
it apart from the legal situation which might exist if the President had 
ned the Labor Management Relations Act procedure appropriate and per- 
sible, we submit the President’s judgment that this procedure was futile, 
r, and improper was clearly a reasonable one. 
iddition to the considerations of fairness which might move a court of 
ty, and which the President was certainly not required to disregard, is the 
ictical fact that an effort to secure an injunction in this case would probably 
ve ended the effectiveness of the disputes functions the President had assigned 
the Wage Stabilization Board in cases involving national emergencies. These 
tions are exercised, and can be effective, only where the parties voluntarily 
tinue production. Such voluntary restraint is promoted by the likelihood that 
n injunction will be used as an alternative. It is extremely unlikely that the 
voluntary” method would ever be acceptable again if the alternatives turned out 
be cumulative. 
Charged with responsibility to weigh the considerations we have summarized, 
e President, after the union had voluntarily accepted restraints greater than 
se of the Labor Management Relations Act, could reasonably adopt the view 
t the invocation of that Act would have been an unjustified repudiation of the 
sumption on which the union had voluntarily refrained from striking, and 
ild not have been effective to insure the uninterrupted steel production which 
s and is so critically important. These wholly reasonable conclusions dispose 
the contention that there was really no emergency because a Labor Manage- 
ent Relations Act injunction was not sought. The emergency in hard fact was 
threatened stoppage of steel production. The President could properly con- 
ide that the emergency should no more be cured by attempting to utilize the 
Labor Management Relations Act than by sacrificing the stabilization program to 
he price demands of the companies. Cf. pp. 47-49, supra. Because his rejec 
n of these alternatives was proper, their existence is no basis for attack on 
e legality of the taking of the steel mills. 


B. THE LABOR MANAGEMENT RELATIONS ACT DID NOT PRECLUDE BXECUTIVE SEIZURE 


In the district court the companies argued that because Congress omitted 
ny seizure provision when it wrote the Labor Management Relations Act, the 
ction of the President in this case was precluded. But this argument, resting 

the fallacious premise that Congress passed a law by not passing a law, mis- 
reads both the language and history of the Labor Management Relations Act, mis- 
onceives the nature of the President's constitutional powers, and ignores the crit- 
cal history and legislation that have followed the Labor Management Relations 
Act. 

Apart from the problem of the provision for an injunction delaying a strike 
r lockout, discussed above (pp. 160-162), there is nothing in the LMRA itself 
to show that Congress intended to deny the President a power of seizure. Con- 
zress recognized that where a dispute was not settled during the period of delay, 
further action, not specified by the Act, might be required. It is true, as the com- 
panies have argued, that Congress foresaw and considered with favor the possi- 
bility that it might itself take action to handle a specific emergency. But there 
vas, nevertheless, no suggestion that, in the absence of a settlement during post- 
ponement of a strike or lockout and in the absence of action by Congress, seizure 
by the President was intended to be precluded. 

Congress did consider and omit a specific seizure provision. But the announced 
reasons for this negative action make it clear that it was not intended as an 
firmative proscription of seizure. Explaining, Senator Taft said (93 Cong. Ree. 
3835-3836) : 


We did not feel that we should put into the law, as a part of the collective- 
bargaining machinery, an ultimate resort to compulsory arbitration, or to 
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seizure, or to any other action. We feel that it would interfere with the 
whole process of collective bargaining. If such a remedy is available ag q 
routine remedy, there will always be pressure to resort to it by whichever 
party thinks it will receive better treatment through such a process than 
it would receive in collective bargaining, and it will back out of collective 
bargaining. It will not make a bona-fide attempt to settle if it thinks jt 
will receive a better deal under the final arbitration which may be provided. 
{Emphasis added.] 


This explanation makes it clear that what was avoided was a provision for seiz- 
ure as a routine, expectable device.” Unwilling to hold out hopes of reward 
to recalcitrant parties who might anticipate benefits from seizure, Congress left 
for specific consideration in specific cases the course to be followed when delay 
and conciliation proved insufficient to settle a dispute. And Congress, which 
knows the delays and difficulties of legislation, certainly did not intend that a 
prolonged crisis should continue without remedy while a legislative solution 
was being hammered out. 

In any event, what is important at this point is the gbvious proposition that 
the failure of the LMRA to grant specific authority for seizure cannot be read 
as a prohibition against seizure. Cf. Helvering v. Clifford, 309 U. S. 381, 337." 
We have shown above (pp. 112-120) that Congress has repeatedly recognized 
ihe President’s power of seizure in an emergency, with or without specific statu- 
tory authority. Nothing in the language or history of the LMRA purports to 
restrict Presidential power stemming from sources outside that Act. We do not 
argue that the LMRA is itself authority for the President’s action; for this au- 
thority we have invoked the Constitution and a large body of other laws as they 
apply to the urgent circumstances of this case. Supra, Point Il. Here we urge 
simply that, if the authority upon which we rely is otherwise ample, as we think 
it clearly is, it is in no way diminished by the failure of the Labor Management 
Relations Act to supply additional authority. 


CONCLUSION 


One of the great problems of the age is whether the democracies can find suffic- 
ient vigor and energy to respond promptly and decisively to the crises of our 


time. The century and a half since the drafting of the Constitution has wit- 
nessed an extraordinary growth in the magnitude, complexity, and interrelation- 
ship of the nation’s problems. There has been an enormous increase in the tempo 
at which events occur, and decisions must be made. And above all there is the 
necessity with which the democracies are faced, if they are to maintain their 
very existence, to meet and overcome the challenge of dictatorship whether on 
the field of battle or in the market places of the world, where goods and ideas 
are traded. 

We believe fhat these problems like other problems which have arisen in the 
past, can be met within the framework of our Constitution. But they can be 
met only by regarding the Constitution as a “continuously operative charter of 
government” (Yakus vy. United States, 321 U. 8. 414, 424), which is capable now 
as in the past of adapting itself to the needs of new circumstances without 
sacrificing the basic priciples of democracy and liberty. This Court has 
recently emphasized that “ it is of the highest importance that the fundamental 
purposes of the Constitution be kept in mind and given effect” and that “in time 
of crisis nothing could be more tragic and less expressive of the intent of th 
people than so to construe their Constitution that by its own terms it would 
substantially hinder rather than help them in defending their national safety.” 
Lichter vy. United States, 834 U. 8S. 742, 779-780. As was said by Chief Justice 
Hughes, “We have a fighting Constitution” which “marches” with events. ‘There 
are constantly new applications of unchanged powers, and it is ascertained that 
in novel and complex situations, the old grants contained, in their general words 
and true significance, needed and adequate authority.” Charles E. Hughes, 
War lowers under the Constitution, 42 A. B. A. Rep. 232, 247-8, “Equally in war 
and in peace” the particular provisions of the Constitution “must be read with 


®* Under the War Labor Disputes Act of June 25, 1943, 57 Stat. 168, 50 U. S. C. App. 309, 
seizure was the normal ultimate sanction for enforcement of War Labor Board orders. See 
I Termination Report of the National War Labor Board, chap. 39, p. 415. 

There are vast differences between legislating by doing nothing and legislating by 
positive enactment, both in the processes by which the will of Congress is derived and 
stated and in the clarity and certainty of the expression of its will.” Mr. Justice Rutledge 
concurring in Cleveland v. United States, 329 U. § 14, 
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ealistic purposes of the entire instrument fully in mind.” Lichter v. United 
s, supra, TS82. 
present case does not require this Court to “fix the outermost line” 
pard Machine Co. v. Davis, 8301 U. S. 548,591). As we have sought to show, 
issue before this Court is whether, in dealing with an immediate crisis 
y threatening the continuance of the production of perhaps the most 
tial commodity of our present civilization, the President could take tempo- 
action, of a type not prohibited by either the Constitution or the statutes, to 
the imminent threat, while recognizing fully the power of Congress by 
priate legislation to undo what he has done or to prescribe further or differ- 
eps. We believe that the solution does not require the —— of juristic 
iples to “abstract extremes” (New York v. United States, 326 U. 8. 572, 577), 
nly a realistic consideration of the “necessities of the sitmation” (Moyer 
hody, 212 U.S. 78, 84). 
r the reasons set forth above, we submit that the orders of the district court 
t be set aside. We have demonstrated the non-constitutional grounds which, 
elieve, compel reversal. When the constitutional question is reached, there 
iple authority to sustain the President’s action. 
al disposition of this case on either of these grounds will open the way for 
nued steel production and eliminate the occasion for further interruptions. 
Respectfully submitted. 
Puitip B. PERLMAN, 
Acting Attorney General and Solicitor General. 
Ho_MEsS BALDRIDGE, 
JAMES L., MORRISSON, 
SAMUEL ID, SLADE, 
Oscar H. DAVis, 
Ropert W. GINNANE, 
MARVIN EF. FRANKEL, 
Special Assistants to the Attorney General. 
BENJAMIN FORMAN, 
HerMAN MARCUSE, 
Attorneys. 


May 1952. 
Senator Dirksen. Section 2, as you say, says that— 


No treaty shall authorize or permit any foreign power or any international 
rganization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States enumerated in the Constitution or other matters 
sentially within the jurisdiction of the United States. 
hat is the language. 
Now, you mentioned atomic energy. Iam just curious, since we are 
ealing here with the rights of ¢ itizens, of course I am not unmindful 
iat a citizen could be a corporate entity, but where would that come 
nto play, for instance, in an arrangement with respect to the contro] 
nd supervision of atomic energy or where would it come into play 
with respect to any resolution to outlaw war? Because it says specifi- 
lly, “Rights of citizens of the United States within the United 
States.” 
Now, if, as Judge Parker and the other two gentlemen pointed 
out, there are some ambiguities, would you agree to that if the ambigui- 
ties were properly erased and dispelled by language which was clear 
ind explicit, would you then favor the langu: age of section 2 of the 
Bricker resolution ¢ 
Mr. PertMan. Senator, I would doubt whether it could be drawn so 
that I would favor it, because I am satisfied with the Constitution 
inder which we have lived in this respect, the provisions relating to 
treaty powers under which this Nation has lived ever since it was 
idopted. I don’t think it is necessary to change it. I think you invite 
tremendous difficulties when you undertake to change the Constitution 
and undertake to change the treatymaking powers. 
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There is one favor I would like to ask. I would like to ask if yo 
would not incorporate in this hearing the statement that we filed las 
year on behalf of the Department of Justice on that subject matte: 
While Senate Joint Resolution 130 is different from this one yet a] 
of the discussion we had on that statement, made with respect to th 
history of the various provisions that relate to treatymaking in th 
Constitution, applies with equal relevancy here. I have copies. 

The,CHamman. Will you see that is done, Mr. Smithey ¢ 

Mr. Smiruery. Yes, sir. 

Mr. Per_man. I appreciate that. I have two copies. 

(The material referred to follows:) 


[From the Columbia Law Review, November 1952] 
ON AMENDING THE TREATY POWER 
(Philip B. Perlman*) 


Last July, near the close of the Eighty-second Congress, a subcommittee of the 
Senate Committee on the Judiciary held extensive hearings on three proposals to 
alter the treaty power under the Constitution. While the Judiciary Committe 
has filed no report, it is likely that similar proposals will be seriously pressed at 
the next Congress. 

Senate Joint Resolution 130* would propose a constitutional amendment re 
stricting the treaty powers of the Federal Government. Section 1 would prohibit 
any treaty or executive agreement “respecting the rights of citizens of the 
United States protected by this Consitution, or abridging or prohibiting the free 
exercise thereof.” Section 2 would prohibit any treaty or executive agreement 
from vesting in any international organization or any foreign power “any of the 
legislative, executive, or judicial powers vested by this Constitution in the Con 
gress, the President and in the courts of the United States.” Section 3 would 
provide that no treaty or executive agreement should “alter or abridge the laws 
of the United States or the Constitution or laws of the several States” except to 
the extent that Congress shall so provide by act or joint resolution. Section 4 
would provide that executive agreements shall not be made in lieu of treaties, 
would place a time limit on the duration of such agreements and would require 
publication or submission to appropriate committees of Congress of such agree- 
ments. Section 5 would empower Congress to enforce the foregoing provisions 
by appropriate legislation. 

In addition, the Senate subcommittee had submitted to it a resolution of the 
American Bar Association ’ for a constitutional amendment which would provide 


A provision of a treaty which conflicts with any provision of this Constitu 
tion shall not be of any force or effect. A treaty shall become effective as 
internal law in the United States only through legislation by Congress which 
it could enact under its delegated powers in the absence of such treaty. 


The subcommittee also had before it a proposal to adopt, as an alternative t 
Section 4 of Senate Joint Resolution 130, the provisions embodied in Senate Joint 
Resolution 122.° Those provisions would prescribe that executive agreements be 


*LL. B. 1912, LL. D. 1948, University of Maryland. Solicitor General of the Unite 
States, 1947-1952. 

This article is based upon a Department of Justice memorandum submitted by the 
author to the subcommittee on Senate Joint Resolution 130 of the United States Senate 
Committee on the Judiciary. Mr. Perlman gratefully acknowledges the assistance of Mr 
James L. Morrison and Mr, Herzel H. BEB. Plaine, Special Assistants to the Attorney Gen 
eral in the preparation of tse memorandum and this article. 

182d Cong., 2d Sess. (1952). Full text in appendix, p. 866 infra. 

2 Resolution adopted by the House of Delegates of the American Bar Association on 
Feb. 26, 1952. See 38 A. B. A. J. 435-36 (1952). At its September, 1952, meeting a further 
amendment was proposed : 

Executive agreements shall not be made in lieu of treaties. Congress shall have 
power to enforce this provision by appropriate legislation. Nothing herein shall be 
construed to restrict the existing power of Congress to regulate executive agree 
ments under the provisions of this Constitution. 

Many of the comments made in pages 857—64 infra are applicable to the above resolution 

§ 82d Cong., 2d Sess. (1952). Full text in appendix, p. 866 infra. S. J. Res. 122 is not 
itself a proposal to amend the Constitution, being cast merely in the form of a joint resolu 
tion of both Houses of Congress. However, at the hearings on S. J. Res. 180, on May 21 
1952, Senator Bricker stated a preference for using the provisions of S. J. Res. 122 in place 
of § 4 of S. J. Res, 130. 
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o force or effect as laws or authorizations until published in full in the Fed 
| Register, that such agreements shall be subject to the legislative power of 
Congress, and that such agreements shall be deemed to terminate not later than 
x months after the end of the term of the President during whose tenure they are 
gotiated unless extended by proclamation of the succeeding President. Senate 
nt Resolution 122 further provides that agreements or contracts requiring 
recy shall be submitted to the Congress as treaties, or otherwise shal be of 
orce or effect except as personal undertakings of the President. 
[he issues raised by the proposed amendments are not new. Most of them 
ere considered fully during the drafting and adoption of the Constitution. The 
hor, moreover, believes that the constitutional provisions adopted in 1789 
respect of the treaty power are sound and have worked well, that no need for 
of the proposed changes in those provisions has been shown, and that the 
posed changes would seriously weaken the ability of the United States effec 
ely to conduct international relationships at a time when the ability is of even 
eater importance to the nation than it was at the time the Constitution was 
dopted. 


I. THE EXISTING CONSTITUTIONAL PROVISIONS 


Che basie grant of the treaty-making power is contained in Article II, Section 
which provides that the President “shall have Power, by and with the Advice 
d Consent of the Senate, to make Treaties, provided two thirds of the Senators 
resent concur. * * *.” Treaties so made may, if necessary or appropriate, be 
plemented by act of Congress adopted under the authority conferred by Article 
Section 8, empowering Congress “To make all laws which shall be necessary 
nd proper for carrying into Execution the foregoing Powers, and all other Powers 
ested by this Constitution in the Government of the United States, or in any 
Department or Officer thereof.’ As a corollary, Article I, Section 10, provides: 
No State shall enter into any Treaty, Alliance, or Confederation,” and further 
prohibits any state from entering without the consent of Congress “into any 
\greement or Compact ... with a foreign Power. ia 
(Article VI provides that “This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, shall be the 
supreme Law of the Land; and the Judges in every State shall be bound thereby, 
v Thing in the Constitution or Laws of any State to the Contrary notwith 
standing.” Article III, Section 2, provides that “The judicial Power shall 
tend to all Cases, in Law and Equity, arising under this Constitution, the 
ws of the United States, and Treaties made, or which shall be made, under 
their Authority. .. .” 


\. REASONS FOR THE ADOPTION OF THE EXISTING PROVISIONS 


Proceedings of the Federal Convention of 1787 


These provisions of the present Constitution represented important changes 

the treaty provisions in the Articles of Confederation. Those Articles 

id conferred upon the Federal Government the exclusive power to make 
reaties. Article IX of the Articles provided that the United States, in Congress 
ssembled, should have “the sole and exclusive right and power of determining 

peace and war, except in the cases mentioned in the sixth article—of sending 
nd receiving ambassadors—entering into treaties and alliances,” with the 
ualification that no such treaty should restrain the legislative power of the 
respective States to impose certain imposts and duties or to prohibit certain 
xportations or importations. Any treaty required the assent of nine states, 
Article VI provided that no state, without the consent of the United States in 
Congress assembled, could “enter into any conference, agreement, alliance or 
treaty.” The Articles, however, contained no provision for federal legislation 
to implement a treaty, no supremacy clause, and did not provide for a federal 
judiciary wtih power to construe and enforce treaties. 

Dissatisfaction with the practical workings of these provisions was one of the 
principal reasons which led to the new Constitution. Thus, Governor Ran 
dolph, in presenting the Virginia plan at the Constitutional Convention of 1787, 
enumerated the defects in the existing Articles which had led to the proposal 
or revision. An abstract of the speech, in Governor Randolph's hand, is set 
ut in Madison’s notes of the Convention. It states: 


He then proceeded to enumerate the defects: 1. that the confederation 
produced no security agai[{nst] foreign invasion; congress not being per- 
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mitted to prevent a war nor to support it by th[eir] own authority—Of thig 
he cited many examples; most of whi[ch] tended to shew, that they could 
not cause infractions of treaties or of the law of nations, to be punished: 
that particular states might by their conduct provoke war without controul: 
and that neither militia nor draughts being fit for defence on such occasions, 
enlistments only could be successful, and these could not be executed with- 
out money.* 


Thus, it was deficiencies in the powers to conduct foreign relations, includ 
specifically the inability to enforce treaties within the states, that were regarded 
by Randolph as the first of the defects in the Articles of Confederation which 
needed to be remedied. In subsequent discussions, there were repeated refer 
ences to the fact that treaties had been violated by the states." Thus, on June 
19, 1787, Mr. Madison, in commenting on the New Jersey plan, stated the con 
siderations which he felt should be the test of any proposal, and as the first 
equisite stated : 


1. Will it prevent those violations of the law of nations & of Treaties 
which if not prevented must involve us in the calamities of foreign wars? 
rhe tendency of the States to these violations has been manifested in sundry 
instances. The files of Congs. contain complaints already, from almost every 
nation with which treaties have been formed. Hitherto indulgence has been 
shewn to us. This cannot be the permanent disposition of foreign nations, 
A rupture with other powers is among the greatest of national calamities, 
It ought therefore to be effectually provided that no part of a nation shall 
have it in its power to bring them on the whole. The existing confederacy 
does [not] sufficiently provide against this evil. The proposed amendment 
to it does not supply the omission. It leaves the will of the States as uncon- 
trouled as ever.°® 


Accordingly, each of the principal plans proposed to the Convention contem- 
plated broad and effective treaty provisions. The Virginia plan proposed that 
the national legislature and the national executive should enjoy, respectively, 
the legislative and exclusive rights vested in Congress by the Articles of Con- 
federation, which, as we have seen, included the exclusive power to make treaties, 
and that in addition the national legislature should be empowered “to legislate 
in all cases in which the several States are incompetent, or in which the harmony 
of the United States may be interrupted by the exercise of individual Legisla- 
tion,” and to negative any State Law contravening the Articles of Union. The 
federal judiciary was to be empowered to decide any “questions which may in- 
volve the national peace and harmony.”* The New Jersey plan would have 
given the Federal Government all the authority then vested in the Congress 
under the Articles of Confederation as well as authority over trade and com- 
merce: it would have given the federal judiciary jurisdiction over the “construc- 
tion of any treaty or treaties,” and would have provided that all acts of Congress 
“and all Treaties made & ratified under the authority of the U. States shall be 
the supreme law of the respective States so far forth as those Acts or Treaties 
shall relate to the said States or their Citizens.” * The plan submitted by Alex- 
ander Hamilton would have given the Executive power, with the advice and 
approbation of the Senate, to make treaties, and would have contained a suprem- 
acy clause.” The Pinckney plan would apparently have added to the treaty pro- 
visions of the Afticles of Confederation a provision giving a federal Supreme 
Court power to review state court decision involving treaties.” 

Thus, it was generally assumed that the Federal Government should have the 
full and exclusive treaty power. This assumption was made before any agree- 
ment had been reached as to what other powers the Federal Government should 
possess. At no time during the Convention was there any suggestion that the 

41 Farrand, Records of the Federal Convention 19 (rey. ed. 1937) (emphasis added). 
McHenry’s notes on Randolph's speech are even more explicit. “Ist. It does not provide 
against foreign invasion. If a State acts against a foreign power contrary to the laws 
of nations or violates a treaty, it cannot punish the State, or compel its obedience to 
the treaty. It can only leave the offending State to the operations of the offended power. 
It therefore cannot prevent a war. * * * None of the judges in the several States [was] 
inder the obligation of an oath to support the confederation, in which view this writing 
will be made to yield to State constitutions.” 1 id. at 24-25. 

SE. g., statements of Pinckney and Madison on June 8, 1787. 1 id. at 164. 

°1 id. at 316. 

71 id. at 21 

81 id. at 244-45. 

®1 id. at 292-93. 

3 id. at 608. 
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power should be limited as to seepe or subject matter. The intention 
ainly to give to the Federal Goverment in respect of foreign affairs the 
ower of sovereignty. 
first aspect of the treaty provisions to come up for discussion was that 
ultimately became embodied in the supremacy clause." The Virginia 
tions had proposed that the legislature have power to negative state laws 
avening the Articles of Union. This proposal with an amendment by Dr. 
lin to add the words “or any Treaties subsisting under the authority of the 
was initially agreed to without debate or dissent.” Subsequently, the 
d power to negative state legislation was rejected. Those opposed to the 
ion argued that it would be offensive to the states and that a state law 
suld be negatived would be set aside by the judiciary or, if necessary, could 
pealed by a national law. Accordingly, in place of this provision there was 
osed a supremacy clause providing that all legislative acts of the United 
and all treaties made and ratified under the authority of the United States 
ild be the supreme law of the respective states in so far as they related to such 
es or their citizens and inhabitants and should be binding on the state judi- 
This proposal was unanimously adopted.” Subsequently the supremacy 
» was extended to “treaties made or which shall be made” under the author- 
the United States, so as to “obviate all doubts concerning the force of 
ties pre-existing.” ™* 
was not until the troublesome issues of the representation of the states in 
national legislature and the nature, term and manner of selection of the 
ef Executive were resolved that attention turned to the question of which 
ney of the Federal Government should exercise the treaty power. The Com- 
tee of Detail, to which the resolutions adopted by the Convention had been 
iitted for embodiment in a draft Constitution, reported a draft which gave 
Senate the power to make treaties.” During the discussion of other pro 
ns of the draft, numerous references to the treaty power were made. Thus, 
discussing a proposal that, as to all legisative acts each house of Congress 
ive a negative on the other,’ Col. Mason objected that this would subject 
ities to control by the House, since treaties were to be laws. Gouverneur 
rris, in supporting the proposal, urged that treaties were not laws in this 
nse. The proposal was defeated.” Similarly, in discussing the question 
hether the Senate should have power to originate money bills, Col. Mason sug- 
ested that the Senate already had great power since it could “sell the whole 
Country by means of Treaties.” Mr. Mercer said the Senate should not have the 
treaty power, since that power “belonged to the Executive department.” He 
ded that a treaty should not be a law “till ratified by legislative authority.” “ 
discussing the provision giving Congress power to make war, it was urged, on 
e one hand, that that power should be either in the President or the Senate, 
| on the other that Congress should also have the power to make peace, 
nee otherwise a few Senators could “give up part of the U. States.” Except for 
e change of “make” to “declare,” both proposals were defeated, the proposed 
grant to Congress of the power to make peace failing ten votes to none.” 
When the treaty provision came on for discussion, two proposals were made. 
Madison urged that the President should participate in treaty-making. Gou- 
erneur Morris, although doubting whether the treaty power should be in the 
Senate, proposed adding a proviso that ‘no Treaty shall be binding on the U. 8. 
hich is not ratified by a law,” explaining that “[i]n general he was not solicitous 
to multiply & facilitate Treaties.” After some discussion, the whole clause was 


1 Although the definition of the jurisdiction of the federal courts took various forms 
at different stages of the Convention, 1 id. at 232 ; 2 id. at 46, 186, the inclusion in it of an 
express reference to treaties occasioned no dissent. 2 id. at 431. 

21 id. at 47. 54, 61. Pickney and Madison thereafter proposed to enlarge this pro- 
ision to authorize the negativing of any laws which the national legislature would judge 
) be improper, Madison urging that the States had shown a constant tendency to encroach 
on the federal authority and to violate national treaties. This proposed enlargement of the 
power to negative laws was defeated. 1 id. at 162-73. 

132 id. at 21-22, 27-29. The proposed power to negative state laws was revived again 
and extensively debated. It was objected to as unnecessary in view of the supremacy clause 

nd as offensive to the states, and was strenuously urged as necessary. A motion to refer 
the question to a committee failed, six to five. 2 id. at 890-91. 

“42 id. at 417. One other matter relating to treaties deserves mention. As drafted 
the Committee of Detail, the constitution would have empowered Congress to cal! out 
militia “to execute the laws of the Union, enforce treaties. * * *” This reference to 

treaties was deleted as “superfluous since treaties were to be ‘laws.’” 2 id. at 389-90. 

%2 id. at 183. 

162 id. at 197. 

172 id. at 297. 

182 id. at 318, 319. 
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referred to a committee of five.” Thereafter this provision, together with ot! 
hich had been postponed, notably those relating to the selection and power 
he President, was referred to a conumittee of eleven.” 

the Committee of Eleven proposed that the President should have power 

ake treaties with the advice and consent of the Senate, and that consent of t 
thirds of the Senators present should be required.’ The committee had 
roposed that if no candidate for President had a majority, the Senate shi 
choose the President. Mr. Wilson strenuously objected that thus to give 
Senate power to elect the President, approve appointments, try impeachments 
ind to make treaties which are to be the laws of the land would make that bod) 
oo powerful. Others voiced like objections.~ Thereafter, it was decided to | 
the power to elect the President in the House. When the treaty provision came 
on to be discussed, no objection was made to giving the President the power | 
make treaties. It was proposed that treaties should be made with the advice an 
consent of the Senate and House of Representatives, Mr. Wilson stating that “|a|s 
treaties ... are to have the operation of laws, they ought to have the sanctio: 
of laws also.” It was urged, however, that the necessity for secrecy in the case 
of treaties forbade reference of them to the whole legislature. The proposal 
was defeated, ten to one.” The requirement of consent of two-thirds of the 
Senators present received very extensive discussion. It was objected to as put- 
ting it in the power of a minority to control the will of the majority. Madison 
proposed that as to peace treaties the two-thirds requirement should not apply 
This proposal was first adopted unanimously, but then objected to on the ground 
that in peace treaties “the dearest interests will be at stake, as the fisheries, 
territories, ete.” On further reconsideration, various proposals were made 
and discussed, resulting finally in agreement to the provision requiring consent 
in all cases by two-thirds of the Senators present.” 


2. Proceedings of the state ratifying conventions 


At a number of the state ratifying conventions references, similar to Ran 
dolph’s opening statement at the federal convention, were made to the deficiencies 
in the treaty provisions under the Articles of Confederation as one of the prin- 
cipal sources of weakness under those articles. The rather fragmentary report 
of the debates at the Pennsylvania convention indicates that the treaty provi 


sions were discussed in some detail, objections being made that the power to 
advise and consent to treaties should have been given to both houses of Congress, 
or that it was improper to combine executive and legislative powers in the Sen- 
ate." The convention ratified the Constitution, however, without recommending 


28 


amendmen Thereafter a meeting at Harrisburg proposed a number of amend- 
ments, including a provision “that no treaty, which shall hereafter be made, shall 
be deemed or construed to alter or affect any law of the United States, or of any 
particular state, until such treaty shall have been laid before and assented to by 
the House of Representatives in Congress.” ~” 

At the Maryland convention a number of amendments were urged, including 
one providing “that no treaty shall be effectual to repeal or abrogate the consti- 
tutions or bills of rights of the states, or any part of them.” This proposal was 
rejected. e 

In the South Carolina Legislature, prior to calling a convention, there was con 

derable discussion of the treaty provisions, particularly on the question whether 
a treaty should become the law of the land without the concurrence of the 
House; but no amendments relating to treaties were proposed by the convention. 

At the New York convention, a number of delegates expressed fears of the great 
powers of the Senate, mentioning the long term of Senators and their special 

19 2 id. at 392-94 

2 id. at 481 

2 id. at 494 

2 id. at 522 

2 id. at 538 

2 id. at 540-41 

2 id. at 547-50 

E. g.. remarks of Oliver Elsworth, Connecticut, 2 Elliot’s Debates 189 (2d ed. 1876): 
James Wilson, Pennsylvania, 2 id. at 431, 463, 526; Thomas McKean, Pennsylvania, 2 


id. at 541-42; James Madison, Virginia, 3 id. at 135-36: William Davie, North Carolina, 4 
id. at 18; Charles Pinckney, South Carolina, 4 id. at 253-54. 

27 See 2 id, at 505—07 : see also 2 id. at 466, 476-77, 513. 

31 id. at 319. 

2 2 id. at 546 

2 id at 552-53, 556 

14 id. at 265-67, 280: see generally 4 id. at 263, 281, 293. 
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n relation to treaties, appointments and impeachments. John Lansing 
sed an amendment “that no treaty ought to operate so as to alter the con- 
ition of any state; nor ought any commercial treaty to operate so as to abro- 
ny law of the United States.” That amendment, however, was not in- 
imong those proposed by New York in the instrument of ratification.” 
the Virginia convention the treaty provisions were thoroughly discussed. 
k Henry, one of the principal opponents of the Constitution, urged that “the 
tant right of making treaties is upon the most dangerous foundation.” ” 
ticular, a number expressed the fear that a few Senators could give up the 
of navigation to the Mississippi,“ or could cede important territories.” 
ck Henry expressed fears of treaties “infringing our liberties,” “” and urged 
it a minimum the House should participate ini all treaties.” Madison, Ran- 
and other supporters of the Constitution, in answering these objections, 
that the combination of President and Senate afforded adequate safe- 
ds, that it was necessary to make treaties the supreme law, that it was im- 
ble to define the subjects to which treaties could relate, but that a treaty 
| not destroy the Constitution or be repugnant to its spirit.“ Patrick Henry 
osed a number of amendments, which the Convention recommended for the 
leration of the First Congress; these included a provision that commercial 
ies should require the concurrence of two-thirds of all the Senators, and 
no treaty ceding territorial claims or claims to fishing or navigation be made 
xcept in cases of the most urgent and extreme necessity, and then only with the 
irrence of three-fourths of all of the Senators.” 
the first North Carolina convention, numerous objections to the treaty 
isions were considered. It was urged that the House should participate and 
ponded that the small states insisted on giving the Senate this power and that 
ong tenure of Senators would give them more opportunity to learn about our 
gn relations. It was objected that by treaty it would be possible to infringe 
lom of religious worship by establishing a particular church, to which 
lell responded that the treaty-making power could not be so used.” The con- 
ion adopted a resolution proposing a number of amendments to be considered 
Congress and the states prior to ratification by North Carolina. These in- 
ed the treaty amendment previously proposed by Virginia, and a further 
vision that no treaty opposed to an existing Act of Congress should be valid 
il such act was repealed or made conformable to the treaty, and that no treaty 
‘adictory to the Constitution should be valid.“ On January 11, 1790, after 
new Constitution had been established, North Carolina ratified it without 


lition,.“ 


Subsequent proposals to amend the treaty provisions 


\s noted above, a number of the state ratifying conventions proposed extensive 
ndments to the Constitution, including several relating to the treaty provi- 
s. In response to these proposals, the First Congress submitted to the states 
ve proposed amendments, of which ten were adopted, becoming the first ten 

endments, Other amendments were considered by the House but not proposed 
it. None of these proposals, however, related to the treaty provisions of the 
stitution.® 

In 1796 in connection with the Jay Treaty with Great Britain, the House 

ypted a resolution requesting the President to lay before it a copy of the in- 
ictions sent to the negotiators. During the very extended debate on this 

olution,” it was urged that any treaty which deals with a matter within the 
gislative powers of Congress is not law until sanctioned by Congress and that if 
ommercial treaty were allowed to become effective without approval of the 
ise, the President and the Senate could amend the Constitution and absorb all 


id. at 286—306, passim 
i at 409 
* 1 id. at 327-31 
> id. at 315-16; see also 
See, e. g., 3 id. at 341, 35% 
3 id. at 610. 
3 id. at 5038 
3 id. at 514, 650—51 
3 id. at 347, 504, 507, 514. 
3 id. at 609-10 
4 id. at 27-28, 41, 115, 119-20, 125, 131, 135, 188, 192, 194, 215. 
4 id. at 246 
“1 id. at 333 
*See 1 Annals of Cong. 440—68, 685-91, 730-92, 795—808, 948 (1789) 2 id. at 2033 
(1790). 
5 id. at 394, 400-401, 424, 426-783 (1796). 


5, 499-516, 609-10, 618, 650 
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legislative power.“ In response, it was contended that the treaty power was 
advisedly placed in the President and Senate only; that the treaty power ex 
tended to all fit subjects of negotiation; that if a treaty exceeded their constity 
tional powers it was void; but that if it was within these powers, participation 
by the House was not necessary to make it law.“ President Washington, ho 
ever, refused to comply with the resolution, asserting that the treaty-making 
power was placed by the Constitution in the President and Senate and that the 
House had no powers of participation in the making of treaties and no right to 
inquire into the merits of treaties made.” These events also led to a proposal 
by the Virginia Assembly of a constitutional amendment: “That no treaty con 
taining any stipulation upon the subject of the powers vested in Congress by the 
eighth section of the first article, shall become the supreme law of the land, untj 
it shall have been approved in those particulars by a majority of the House of 
Representatives ; and that the President before he shall ratify any such treaty, 
shall submit the same to the House of Representatives.” No action was taken 
on this proposal. 

More recently, amendments frequently have been proposed to facilitate treaty- 
making by eliminating the requirement that treaties be approved by two-thirds 


of the Senate, and substituting approval by a majority of both Houses.” 


B. NATURE AND SCOPE OF CERTAIN EARLY TREATIES 


The framers clearly recognized that a Constitution which is meant to endure 
must be cast in terms sufficiently general to be adaptable to new circumstances 
and new needs. An examination of the treaties actually entered into in the 
eighteenth century by a nation of thirteen states will give some indication of the 
breadth which they clearly intended the treaty power should have.” 

It has been pointed out that one of the major defects found to have existed 
under the Confederation was the inability of the national government to enforce 
compliance by the states with treaties. Perhaps the principal source of difficulty 
in this respect had arisen out of the treaty of peace with Great Britain of Sep- 
tember 3, 1783, negotiated on behalf of the United States by John Adams, Ben- 
jamin Franklin and John Jay." During the Revolution, British property had 
in general been sequestered or confiscated by the various states. In the peace 
treaty, while the United States merely undertook to recommend to the states 
restitution of confiscated property, it took definitive action to protect British 
creditors. Article IV provided that “[i]t is agreed that creditors on either side 
shall meet wth no lawful impediment to the recovery of the full value in sterling 
money, of all bona fide debts heretofore contracted.” Article V provided that 
“all persons who have any interest in confiscated lands ... shall meet with 
no lawful impediment in the prosecution of their just rights.” And Article VI 
guaranteed that there should be no future confiscations or prosecutions against 
any person on account of the part he took in the Revolutionary War 

After the adoption of this treaty, a number of states passed laws which were 
complained of by Great Britain as violations of its terms. An extensive report 
on the matter was submitted to the Continental Congress by the Secretary for 
Foreign Affairs (John Jay) on October 13, 1786.% The report pointed out that 
American violations of these provisions afforded excuses to Great Britain for 


75 id. at 467-70 796) 

485 id. at 429, 432, 524, 662 (1796) 

#5 id. at 760-61 16). 

5° Va. Acts of Assemb "9 y 1795, p. 55. 

"H. g., H. J. Res. 60, roth ‘Cong., 1st Sess., passed by the House, 91 Cong. Rec. 4367 
68 (1945) See H. R. Rep. No. 139, 79th Cong., Ist Sess. (1945). For earlier instances 
of such proposals, see Proposed Amendments to the Constitution, H. R. Doc. No. 551, 70th 
Cong., Ist Sess. 120-22 (1928). 

& For summaries of the common subject matters of creation in the eighteenth century 
generally, see Fraser, Treaties and Executive Agreements, Sen. Doc. No. 244, 78th Cong 
2d Sess. 5-13 (1944). 

>8 Stat. 80 (1783). 

431 Journals of the Cont. Cong. 781, 874 (1786). As examples of state laws violating 
the treaty, Jay listed the following : Mass. Resolves 1784, c. 77, suspending payment of 
interest between 1775 and 1783 in cases in which British subjects or absentees are plain 
tiffs or defendants; Act of Pennsylvania, “said to have been passed soon after the peace, 
suspending for a limited time execution on any debts, or sales on property assigned for th: 
benefit of creditors, together with a similar act, Dec. 23, 1784; Resolution of the Virginia 
Assembly, 11 Laws of Virginia 349 (Hening 1788), continuing wartime acts inhibiting 
payment of British debts; Acts of South Carolina postponing the right to sue for interest 
and the principal on any debt owing by American citizens, permitting the debtor to tender 
land in payment of his debt and pe rmitting prior tenders in depreciated paper to be pleaded 


in bar. 31 id. at 806-30. 
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ire to comply with her obligations to evacuate certain posts and to refrain 

from carrying away negroes.” The following year the Continental Congress 
ed resolutions recommending to the states the repeal of such legislation and 
da circular letter to the states.” 

1796 these issues came before the Supreme Court. Ware v. Hylton™ in- 
ed wartime legislation of Virginia which had provided for the sequestration 
British property and had authorized payment to the state in Continental 
ey of part or all of the amount of any indebtedness to British subjects, pro- 
ig that such payment would pro tanto discharge the debt. <A British creditor 

ought suit to recover the amount of his debt and the American debtor pleaded 

he had been discharged pro tanto by such a payment to the state. In support 
hat plea, John Marshall and Alexander Campbell, for the defendant, urged 
the treaty was not intended to, and probably could not, revive debts which 
become extinguishnd, and thus destroy vested rights of the debtor.” The 

a was rejected by the Supreme Court. Four of the five Justices, Justices 
ase, Peterson, Wilson and Cushing held that the treaty overrode the state law 

d operated to revive a debt owed by an American citizen. Justice Iredell, 

ile holding that the treaty provision in question should not be construed as 

ing that effect and thus dissenting from the judgment, stated that he had 
loubt that the treaty, if applicable, would control in such a situation. He 
ferred at some length to the difficulties encountered in securing compliance 
th this treaty under the Confederation, and stated that the inclusion of treaties 
the supremacy clause was, he believed, adopted “in consequence of the conflict 

f opinions I have mentioned on the subject of the treaty in question.” ” 

Similarly, in Hopkins vy. Bell,” this provision was held to suspend, as to a 
British creditor, a general state statute of limitations. And in Higginson v. 
Vein,” the Court construed Article V of the treaty as protecting a lien of 
British mortgagee of confiscated lands and overriding state legislation whic 
would have invalidated such a lien. 

These questions of the treatment of debts owed by Americans to British 
were matters of great importance and controversy. Charles Warren states 
that “Political excitement over the case [Wave v. Hylton] was intense,” and 
that it was estimated that in Virginia alone there were more than $2,000,000 
of British debts.” It was well known to the framers of the Constitution that 
the British treaty was in conflict with a number of State laws enacted for 
he benefit of American debtors. And the framers, recognizing the impera- 
tive necessity that international obligations be honored, clearly intended that 
the rights of American citizens who owed money to Englishmen should be con- 
trolled by the treaty, and that inconsistent state legislation was invalid. Even 
debts which had been validly discharged under state law several years prior to 
the treaty were revived by the treaty. 

Another area much dealt with by early treaties was the right to hold property, 
to inherit it and to passit to one’s heirs. Few things are more clearly of exclu 
sively state concern.“ Nevertheless, treaties have frequently dealt with such 
matters, so as to override inconsistent state law. Thus, in Orr vy. Hodgson,” 
the provision of Article VI of the Peace Treaty with Great Britain against future 
confiscations was held to protect real property of a British subject from applica- 
tion of the usual common law rules of escheat for alienage, and to enable the 
heirs-at-law to inherit it. In Society for the Propagation of the Gospel v. New 
Haven,” the same provision was held to protect property of a British corporation 
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55 31 id. at 867; see also 31 id. at T83—84 
56 32 id. 124-25. 178-84 (1787). 
3 Dall. 199 (U. S. 1796). 

Id. at 209-16 

Td. at 276 

© 3 Cranch 454 (U. S. 1806). 

"4 Cranch 415 (U. S. 1808). The opinion in this case was written by Chief Justice 
Marshall who had been counsel for the defendant in Ware v. Hylton. Chief Justice Mar 
shall stated: “The decisions of this court have been uniform, that the acts of the states, 
confiscating debts, are repealed by the treaty.”” 4 Cranch at 417. 

®@ 1 Warren, Supreme Court in United States History 144 (rev. ed. 1925). 

®& “The title and modes of disp*»sition of real property within the state, whether inter 
vivos or testamentary, are not matters placed under the control of Federal authority.” 
United States v. Fow, 94 U. S. 815, 320-21 (1875) ; ef. United States v. Burnison, 339 U. S. 
87 (1950). 

% 4 Wheat. 453 (U.S. 
® 8 Wheat. 464 (U.S. 
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from escheat for alienage, and to invalidate a state law declaring that property 
forfeit and granting it to the town of New Haven. Fairfaav’s Devisee v. Hunte 
Lessee™ involved a provision of the Treaty with Great Britain of 1794" 
subjects of either nation holding land within the other could continue to | 
them, and could grant, sell or devise them as if they were natives, and neit 
they nor their heirs or assigns should be treated as alien in respect of such lar 
This provision was held to invalidate a claim of Virginia to escheat the lan 
Comparable provisions appear in a number of other early treaties. Thus t 
treaties of friendship concluded by the Continental Congress with France,” the 
Netherlands,” Sweden,” and Prussia“ all contain provisions in varying forms 
elating to the holding and transfer of property, both real and personal.” Su 
provisions have been uniformly upheld as within the treaty-making power. In 
Chirac vy. Chirac, the treaty with France was held to give “to the subjects of 
France a right to purchase and hold lands in the United States.” In Hauen- 
stein v. Lynham, a treaty of 1850 with Switzerland, worded in this respect iden 
tically with the 1785 treaty with Prussia, was held to grant to an alien the right 
to inherit real estate and to dispose of it and withdraw the proceeds, thereby 
defeating escheat to the states. The Court said: “We have no doubt that this 
treaty is within the treatymaking power conferred by the Constitution.” “ 
Such treaties of friendship frequently contained provisions by which each 
nation granted citizens of the other the privilege of engaging in certain bus 
nesses. Thus Article II of the treaty with Prussia of 1785 “ provides that “(t]he 
subjects of his Majesty the King of Prussia may frequent all the coasts an 
ountries of the United States of America, and reside and trade there in all 
sorts of produce, manufactures and merchandize,” and gives the same rights 
to American citizens in Prussia. The treaty with the Netherlands of 1782 gives 
all subjects and inhabitants of either party the right “to manage themselves, their 
own business” ” and empowers them “to employ such advocates, attorneys, 
notaries, solicitors, or factors, as they shall judge proper.” “ Later treaties 
of friendship have contained provisions more broadly and more explicitly guar 
anteeing reciprocal rights to subjects of either party to engage in businesses and 


7 Cranch 602 (U. 8S. 1812). 
8 Stat. 116 (1794) 

" This case excited the greatest public attention. The Virginia Court of Appeals refused 
to obey the mandate of the Supreme Court, thus provoking a test of constitutionality of 
the provisions of the Judiciary Act giving the Supreme Court appellate jurisdiction over 
state courts Martin v. Hunter’s Lessee, 1 Wheat. 304 (U. S. 1816). See 1 Warren, op 
cit. supra note 62, ¢ 445-53 

& Stat. 18 | 


78 Stat. 36 | 
( 


(Art. XT) 
2) (Art. VI) 
: (Art. VI) 
(Art. X) 
1 was raised in the Continental Congress as to the propriety of including 
provisions giving aliens the right to hold real estate. Thus in connection with the pro 
posed treaty with the Netherlands, a committee, consisting of James Madison, James 
Duane and George Clymer, recommended that Mr. Adams, in negotiating the treaty, be 
instructed not to include any provision giving Dutch citizens the right to inherit or hold 

al estate in the United States. They pointed out that some states had objected to the 
grant of such rights to French subjects, that “compliance of the states with a like engag« 
ment with another power will be extremely precarious,” and that the proposed instruction 
ippeared “expedien in order to avoid these difficulties and consequences.”’ The 
committee’s proposal was defeated, nine states to three. 22 Journals of the Cont. Cong 
393 In connection with subsequent treaties, American negotiators were in- 
truet “that no rights be stipulated for aliens to hold real property within these States, 
this being utterly inadmissible by their several laws and policy” but aliens were to be 

ywed to take title, dispose of the property, and withdraw the proceeds. This instruc- 
t presumat reflects, as did the proposal referred to above, a desire not to offend the 
states, particularly in view of the absence of any means of enforcing treaties—one of the 

is which the constitution of 1789 was intended to avert 

In 1819 Attorney General Wirt stated that the Federal Government had ho power by 
treaty to grant an alien the power to inherit real property 1 Ops. Att’y Gen. 275 (1819). 
\ contrary view was expressed by Attorney General Cushing in 1857. 8 Ops. Att’y Gen 
411 (1857). The matter would seem conclusively revolved by Hauenstein v. Lynham, 100 
U. S. 483 (1879): Chirac v. Chirac, 2 Wheat. 259 (U. S. 1817) and Fairfaz’s Devise v. 
Hunter’s Lessee, 7 Cranch 602 (U.S, 1812) 

‘2? Wheat. 259, 271 (U. S. 1817) 

100 U. S. 483, 490 (1879). See also Geofroy v. Riggs, 133 U. S. 258 (1889) (treaty 

if 1800 with France) ; Clark vy. Allen, 331 U. S. 503 (1947) (treaty of 1923 with Germany). 

®8 Stat. 84 (1785) 

78 Stat. 88 (1782) (Art. IX). 
87d. at 36 (Art. VII). See also treaty with Sweden, 8 Stat. 78 (1783) (Separate Art, 
IV). 


8 Stat. 64 
S Stat. 88 


* Some ques tio 
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sions and to be free from discriminatory treatment. Such provisions have 
held to override inconsistent state or municipal legislation.” 

e of these early treaties also contained provisions guaranteeing freedom 
cion. Thus the treaty with the Netherlands of 1782 provides that: 


“here shall be an entire and perfect liberty of conscience allowed to the 
ibjects and inhabitants of each party, and to their families, and no one 
all be molested in regard to his worship, provided he submits as to the 
blic demonstration of it, to the laws of the country.* 


ir provisions are contained in the treaty with Sweden of 1783” and the 

y with Prussia of 1785," as well as in numerous later treaties. 
tther common provision of such treaties of commerce and friendship is 
allowing consuls of a foreign state to apply to American courts for the 
ry of deserters from the vessels of that state.” A like provision of the 
ity with Russia of 1882 was held, in Tucker vy. Alerandroff, to require the 
render to Russian authorities of a declarant alien.“ Closely related to the 
going are provisions for extradition, the first of which was apparently that 
ained in the Treaty with Great Britain of 1794,” providing for the surrender 
ther party of all “persons” charged with stated crimes committed in the 
diction of the other. The power to enter into such treaties has, so far as 
irs, never been questioned.” And it is well settled that where the treaty 
rovides, an American citizen lawfully can be extradited to some other coun- 
o be tried in accordance with the laws of that country for an offense com- 

ted there.” 

‘iention should perhaps also be made of treaties giving consular officials cei 
judicial powers. Thus the Convention with France of 1788 empowers 
nch consuls in the United States to inventory, liquidate and sell personal 
ites left by subjects or citizens of France, delivering the proceeds to the law 
heirs after paying any debts contracted, to adjudicate all disputes arising 
hin the United States between subjects of France and to exercise police 
BE. g., Asakura v. Seattle, 265 U. S. 332 (1924) (treaty of 1911 with Japan guarantee- 
right to engage in “trade,” held to override a municipal ordinance requiring pawn 
okers to be citizens of the United States) ; In re Tiburcio Parrott, 1 Fed. 481 (C. C. D. 


1880) (treaty with China of 1868 giving Chinese subjects “the same privileges, im- 


nities, and exemptions in respect to travel, or residence, as may be there enjoyed by 
citizens of the subjects of the most favored nation,” held to override a provision of 
e California Constitution, and statutes enacted pursuant thereto, forbidding corporations 
hartered by the state from employing aliens) ; In re Lee Sing, 43 Fed. 459 (C. C. N. D. 
Cal. 1890) (same treaty, held to override municipal ordinance requiring Chinese to move 

a special segregated area) ; cf. Jordan vy. Tashiro, 278 U. 8S. 128 (1928) (treaty of 1911 


th Japan held to permit ownership of land by a corporation owned by Japanese citizens). 

In other cases treaty provisions have been construed as inapplicable, but the fact that 

uld override state laws if applicable was not doubted. FE. g., Clarke v. Deckebach, 

74 U. S. 392 (1927) (provisions of treaties with England of 1815 and 1827 giving “mer- 

hants and traders ... protection and security for their commerce” not violated by 

dinance denying to aliens the privilege of operating pool and billiard rooms) ; Terrace v. 

ympson, 263 U. S. 197 (1923) (treaty with Japan held not to conflict with Alien Land 

w prohibiting ownership of land for farming purposes) ; Heim v. McCall, 239 U. S. 175 
1915) (treaty with Italy of 1871 guaranteeing Italian citizens equality of treatment and 
constant security and protection for their persons and property” held not to preclude New 

York from providing that only citizens be employed on public work) ; Patsone v. Pennayl- 
nia, 232 U. S. 188 (1914) (same treaty held not to preclude Pennsylvania from denying 
iens privilege of killing game). 

"8S Stat. 84 (1782) (Art. IV). The treaty provides further that when “subjects or 
habitants of either party should die in the territory of the other,” liberty should be given 
to bury them in the usual burrying [sic] places, or in decent and convenient grounds to 
ppointed for that purpose.” 

"= Stat. 62 (1783) (Art. V). 

1 Stat. 90 (1785) (Art. XI). 

8. g., Convention with France, 8 Stat. 112 (1788) (Art. IX). For steps taken by the 
yntinental Congress to obtain the arrest and delivery to the consul of a French captain, 
ee 84 Journal of the Cont. Cong. 212, 217-22 (1788). 

‘183 U. S. 424 (1902) Four justices dissented as to the construction of the treaty, 
aying that the alleged deserter had not been a member of the crew of a Russian vessel. 

8 Stat. 129 (1794) (Art. XXVIII). The action of President Adams in directing a judge 
to surrender Jonathan Robbins to British authorities was approved in the House of Repre- 
sentatives after very extended discussion. 10 Annals of Cong. 511, 515, 526, 531, 542-621 
(1800). 


% See Factor v. Laubenheimer, 290 U. S. 276 (1938): Matter of Metzger, 5 How. 176, 
188 (U. 8. 1847) ;: Holmes v. Jennison, 14 Pet. 540. 569-70, 586, 588 (T. S. 1840), 

* Neely v. Henkel, 180 U. S. 109, 128 (1901) ; Charlton vy. Kelly, 229 U. S. 447, 465-69 
(1918) (held, that a provision for extradition of all “persons” charged with crime includes 
citizens of the asylum country; it is pointed out that the majority of extradition treaties 
make an exception for citizens, but that many do not); see Valentine v. U. 8. ew rel. 
Neidecker, 229 U. S. 517 (1986). 

8 Stat. 106 (1788). 
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powers over French vessels. In Wildenhus’s Case,” the Court said that if such 
a treaty gave a consular official exclusive jurisdiction over a homicide committ 
on a vessel in port, the treaty would preclude prosecution for the offense b; 
state court; it held, however, that the treaty in question did not preclude pros 
ecution by the State of New Jersey. 


II. Tue PRESENT PROPOSALS 
A. PROPOSALS DESIGNED TO LIMIT THE SCOPE OF THE TREATY POWER 


Probably the most far-reaching of the present proposals are those designe 
to limit the subject matter to which treaties may relate. Those proposals ar 
three. Section 1 of Senate Joint Resolution 130 would provide that no tre 
or executive agreement should be made “respecting the rights of citizens of 1 
United States protected by this Constitution, or abridging or prohibiting the f 
exercise thereof.” Section 2 of that resolution would prohibit any treaty fr 
vesting in any international organization or foreign power any of the gover! 
mental powers of the United States. And the American Bar Association proposal 
would in effect provide that no treaty could have effect as internal law in th 
United States unless it came within the legislative powers delegated to Congres; 

The framers of the Constitution carefully refrained from placing any limita 
tion on the scope of the treaty power. As Madison stated in the Virginia Con 
vention: 


I think it [the treaty power] rests on the safest foundation as it is. The 
object of treaties is the regulation of intercourse with foreign nations, and 
is external. I do not think it possible to enumerate all the cases in which 
such external regulations would be necessary. Would it be right to define 
all the cases in which Congress could exercise this authority? The defini 
tion might, and probably would, be defective. They might be restrained, 
by such a definition, from exercising the authority where it would be essen 
tial to the interest and safety of the community. It is most safe, therefore 
to leave it to be exercised as contingencies may arise.” 


In this connection it should be emphasized that since the treaty power is 
exclusively federal, and is denied to the states, any limitation on that power 
would weaken the United States as a whole in its dealings with other nations. 
As Justice Sutherland stated in United States v. Curtiss-Wright Corp.: 


As a member of the family of nations, the right and power of the United 
States in that field are equal to the right and power of the other members of 
the international family. Otherwise, the United States is not completely 


sovereign.” 


Since any constitutional limitation of the scope of treaties would weaken the 
position of this nation at the international bargaining table, it is incumbent on 
the proponents of such a limitation to show a definite and compelling need for 
it. That showing is not made by pointing to particular treaties, not yet ratified 
or even submitted for ratification, which rightly or wrongly are said to be objec- 
tionable. It would be as appropriate to urge that because Congress may pass, 
and doubtless has passed, some bad laws it should be deprived of legislative 
power. If the United Nations conventions to which objections have been made 
by some of the proponents of these amendments are as bad as they are said to be, 
they will presumably not be ratified. And certainly there is no warrant for 
lightly assuming that the President and two-thirds of the Senate, all of whom 
are bound by oath to support the Constitution, would seek to subvert it. It is 
perhaps not amiss to repeat Madison’s answer to a comparable suggestion: 


It is to be presumed that, in transactions with foreign countries, those 
who regulate them will feel the whole force of national attachment to their 
country. The contrast being between their own nation and a foreign nation, 
is it not presumable they will, as far as possible, advance the interest of their 
own country?” 


Two general propositions seem to be the foundation for the assertion that the 
treaty power has in recent years become a new kind of threat to our liberties and 


® 120 U. S. 1, 17-18 (1887). See also The Betsey, 3 Dall. 6, 16 (U. S. 1794). 

® 3 Elliot. op. cit. supra note 26, at 514,515. See also the statements of Randolph, 3 id 
at 363, 504 

= 299 U. S. 304, 318 (1936). 

= 3 Elliot, op. cit. supra note 26, at 515. 
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itional system. The first is the suggestion that the “use of the treaty as 
strument of domestic legislation” ™ is a novel development which needs to 
opped. It is said that “until recently, treaties were restricted to their 
tional field of agreements between sovereign nations imposing duties and 
vations on the contracting states and not on individual citizens.” The 
are directly to the contrary. The framers of the Constitution fully rec 
d that treaties could be laws which would have domestic application and 
the activities of citizens and residents of the United States. One of the 
ipal oceasions for the drafting of the new Constitution was that States, by 


eing 
LyX 


domestic legislation, were violating treaties and thus risking international 
tes. To meet that problem, they provided that treaties should be the su- 
.e law of the land, that state judges should be bound by them, and that federal 
ts should have jurisdiction of cases or controversies involving individuals 
h arose under them. It was because treaties were “to have the operation 
s” that it was urged they should be approved by the House as well,” and 
ime consideration was urged to justify the participation of the Senate in the 
v-making process, And the substance of many of the early treaties” 
y shows how frequently and widely they affected individual rights of citizens 
well as resident aliens, rights which otherwise would be the subject of state 


slation. 
e second suggestion is the fear of a “super-state” into which this nation 


to be in danger of being absorbed. Contentions that under the treaty 
the President and Senate could destroy the United States or undermine 
basic constitutional structure are not new. For example, fears that the 


ident and ten Senators could by treaty dismember the United States or give 
the rights of navigation in the Mississippi (of vital interest to Kentucky, then 
art of Virginia) were among the principal objections urged to the proposed 
titution at the Virginia convention.” Similarly in the debate in the House 
1796, fears were repeatedly voiced that the treaty power could absorb all 
slative power and could amend the Constitution.” The answer to such 
itentions, then as now, has been that the President and Senate can “make no 
aty which shall be repugnant to the spirit of the Constitution.” The treaty 


power is not wholly unlimited. Treaties cannot violate specific prohibitions of 


» Constitution, nor can they subvert its essential nature. These limitations 
» more fully discussed in connection with the specific proposals to which they 


te. 


Section 1 of Senate Joint Resolution 130 would prohibit treaties “respecting,” 
“abridging or prohibiting the free exercise” of, “rights of citizens of the 
ited States protected by this Constitution.” The section is urged primarily 
necessary to prevent abridgment of the essential civil liberties of the Bill of 

Rights. It is said that the Constitution as it stands, although protecting those 

herties from invasion by Congress or the states, does not protect them from 
nvasion by exercise of the treaty power. We believe that is demonstrably not so. 
rhe courts have repeatedly emphasized that a treaty may not offend specific pro- 

\ibitions of the Constitution. The classic statement is that of Geofroy v. Riggs?” 


The treaty power, as expressed in the Constitution, is in terms unlimited 
except by those restraints which are found in that instrument against the 





*® Statement of Senator Bricker filed with the subcommittee of the Senate Committee 
on the Judiciary (May 21, 1952). 

“Report of the Standing Committee on Peace and Law Through United Nations 11 

American Bar Association 1952) (hereinafter cited as A. B. A. Committee Report). 

* One of the early versions of the supremacy clause provided that treaties should be 
the supreme law of the states “so far forth as those Acts or Treaties shall relate to the said 
States or their citizens.” 1 Farrand, op. cit. supra, note 4, at 245. 

2 id. at 538. 

"The Federalist, No. 75 (Hamilton). 

* See discussion pp. 835-40 supra. 

"3 Elliot, op. cit. supra note 26, at 221, 340—65, 610. See also 4 id. at 115 (North 

rolina) ; 2 Farrand, op. cit. supra note 4, at 297 

” E.g.,5 Annals of Cong. 467, 537 (1796) 

} Elliot, op. cit. supra note 26, at 507 (Nicholas) ; see 3 id., at 504 (Randolph). 


1133 U. 8. 258, 267 (1890). The framers of the Constitution were equally explicit. 
Thus, to Patrick Henry’s fears of treaties “infringing our liberties,” Nicholas responded, at 
the Virginia convention, that no treaty could be made which was repugnant to the spirit 
of the Constitution 8 Elliot, op. cit. supra note 26, at 503, 507. Similarly, to Abbot's 
fears of a treaty establishing the Roman Catholic religion, Iredell responded at the North 
Carolina convention that “the power to make treaties can never be supposed to include a 
right to establish a foreign religion among ourselves, though it might authorize a toleration 


of others.” 4 id, at 192, 194. 
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action of the government or of its departments, and those arising fro1 
nature of the government itself and of that of the States. It would not by 
contended that it extends so far as to authorize what the Constitution forbids 
or a change in the character of the government or in that of one of the 
States, or a cession of any portion of the territory of the latter, without its 
consent Fort Leavenworth Railroad Co. vy. Lowe, 114 U. S. 525, 541 But 
with these exceptions, it is not perceived that there is any limit to the ques 
tions which can be adjusted touching any matter which is properly thy 
subject of negotiation with a foreign country. Ware v. Hylton, 3 Dall. 199 
Chirac v. Chirac, 2 Wheat. 259; Hauenstein v. Lynham, 100 U. 8S. 488; 8 
Opinions Attys. Gen. 417; The People v. Gerke, 5 California, 381. 


Similar statements have been repeatedly made.” 

Specific issues involving a claim of contravention of express constitutiona 
guarantees have not been lacking. Thus, in Prevost v. Greneaur, the Court held 
that a tax which had accrued to a State, was not divested by a subsequent treaty 
stating “certainly a treaty, subsequently made by the United States with Franc 
could not divest rights of property already vested in the State.”** In Brown y 
Duchesne,” the Court stated that a treaty could not provide for the taking of 
private property without just compensation. In the case of Jn re Ross, 
contention Was made that a treaty and implementing statute, providing for trial 
by a consular court of crimes committed by American citizens in Japan violated 
various constitutional guarantees of fair trial. The Court rejected the conten 
tion, not by stating that the treaty was above the Constitution, but by holding that 
the constitutional guarantees did not extend to crimes committed abroad. Ex- 
tradition of American citizens has been sustained on like reasoning.” Similarly; 
in Missouri v. Holland, the contention that a treaty and implementing statute 
violated the Tenth Amendment was rejected on the ground that since the treaty 
power was expressly delegated to the federal government, its exercise did not 
infringe the reservation to states of powers “not delegated.” ™ 

It has been suggested, however, that there is doubt as to the power of the 
courts to review the validity of a treaty. The suggestion is rested in part or 
the fact that Article VI of the Constitution declares that laws made “in 
Pursuance” of the Constitution and treaties made “under the Authority of the 
United States” to be the supreme law of the land. This difference in phraseology 
is readily explained by the fact that the framers intended that treaties “made 


or which shall be made” should be binding; that is, they wanted the supremacy 
clause to extend not only to treaties which might in the future be made under 
the new constitution, but also to treaties which had in the past been made under 
the Articles of Confederation. To have limited the clause to treaties made “in 
Pursuance” of the new constitution would have defeated that purpose. 


See, e. g., United States v. Minnesota, 270 U. S. 181, 208 (1926) (‘The decisions of 
the Court generally have regarded treaties as on much the same plane as acts of Congress 
and as usually subject to the general limitations in the Constitution.) ; Missouri v. Hol 
land, 252 U. 8S. 416, 483 (1920) (“We do not mean to imply that there are no qualifications 
on the treaty-making power. ... The treaty in question does not contravene any prohib 
tory words to be found in the Constitution.’’) ; The Cherokee Tobacco, 11 Wall. 616, 620-21 
(U. 8. 1870); (“It need hardly be said that a treaty cannot change the Constitution or be 
held valid if it be in violation of that instrument. This results from the nature and funda 
mental principles of our government.”) ; Doe v. Braden, 16 How. 635, 657 (U. S. 1853) 
(“The treaty is therefore a law made by the proper authority, and the courts of justice 
have no right to annul or disregard any of its provisions, unless they violate the Constitu 
tion of the United States” See, to the same effect. Amaya y. Stanolind Oil &€ Gas Co 
158 F. 2d 554, 556 (5th Cir.), cert. denied, 1 U. S. 808 (1947) ; Indemnity Insurance Co 
of North America v. Pan American Airways, 58 F. Supp. 338, 339, 340 (S. D. N. Y. 1944) 
United States v. Thompson, 258 Fed, 257, 268 (BE. D. Ark. 1919) : Jones v. Walker, 13 Fed 
Cas. 1062, No. 7,507 (date and circuit unknown). Compare Tucker vy. Alexandroff, 185 
U. 8S. 424, 487 (1901), stating that treaties should be liberally construed, “so far as it 
can be done without the sacrifice of individual rights or those principles of persona! 
liberty which lie at the foundation of our jurisprudence.” 

* 19 How. 1, 7 (U. S. 1856). Cf. United States v. Minnesota, supra note 103. 

15 19 How. 183, 197 (U. S. 1856). 

140 U. 8. 453 (1891). 

17 Neely v. Henkel, 180 U. S. 109, 122-28 (1901). This case involved, not a treaty, but 
i Statute. which provided for extradition either pursuant to extradition treaties or for 
ffenses committed in foreign territory occupied by United States forces. The principles 
there stated have been applied in cases under extradition treaties. See Charlton v. Kelly 
229 U. S. 447 (1913) ; Wright v. Henkel, 190 U. S. 40, 53 (1908). 

ae U. S. 416 (1920) See also Stutz v, Bureau of Narcotics, 56 F. Supp. 810 (N. D 
Ca 944) 
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would seem clear that no implication can be drawn from this that treaties 
subject to no constitutional limitation.” The Supreme Court has stated 
“fo]f course, all treaties and statutes of the United States are based on 
Constitution.” “® Indeed, treaties are generally of the same dignity as 
ites, and can be modified or repealed by a federal! statute so far as their 
iestie effect is concerned.“ Viewed as an international obligation, a treaty 
of course, beyond judicial control.” But to the extent that a treaty is self- 
xecuting so as to become the law of the land, “it can be deemed in that particu- 
ily the equivalent of a legislative act.”** It would certainly be anomalous 
he courts were to hold that, although they could deny enforcement of a 
ty on the ground that it was inconsistent with a later Act of Congress, 
were without power to do so on the ground of inconsistency with the 
stitution. The power of federal courts to invalidate Acts of Congress as con 
y to the Constitution was implied from the propositions that a statute could 
overrule the Constitution, that the federal judiciary had jurisdiction over 
es arising under he Constitution, and that it was sworn to uphold the Con- 
ition.“* The same reasoning applies to treaties." But, in any event, the 
ecisions cited show that the power to examine into the constitutional validity 
treaties has almost invariably been assumed.*” 
rhe further suggestion has been made that there is no constitutional protec- 
against a treaty which impairs rights of free speech, press or religion. This 
rested on the fact that the First Amendment, unlike the rest of the Bill of 
Rights, refers only to Congress: “Congress shall make no law respecting an 
establishment of religion. ” However, the amendment has not been re- 
rded as limited to action of Congress, but rather has been assumed to prohibit 
ny action by the federal government impairing freedom of speech, press 
r religion or the rights of assembly and petition. Thus it has been assumed 
apply to acts of a territorial legislature,” to orders of administrative agen- 
cies” and to judicial proceedings punishing for contempt of court.” In the 
ises arising under the President’s Loyalty Order,” the First Amendment was 
assumed to be applicable to Presidential action. And in Public Utilities Com- 
ssion V. Pollak, the Court held that an order of the Public Utilities Commission 
of the District of Columbia “amount to sufficient Federal Government action 
to make the First and Fifth Amendments applicable thereto” and stressed that 


"The only Supreme Court decision of which we are aware that makes any reference 
this difference in phraseology is Missouri v. Holland, supra, note 108, at 433 In the 

next sentence, Justice Holmes states: “We do not mean to imply that there are no 
lifications to the treaty-making power;” and a few sentences later he points out that 
he treaty in question does not contravene any prohibitory words to be found in the 
stitution.” 

United States v. Minnesota, 270 U. S. 181, 207 (1926) 

Head Money Cases, 112 U. 8S. 580, 597-99 (1884): Chae Chan Ping v. United States 

’U. S. 581, 600-03 (1889): see Moser v. United States, 841 U. S. 41, 45 (19519 

Head Money Cases, 112 U. 8S. 580, 598 (1884) 
Chae Chan Ping v. United States, 113 U. 8S. 581, 600 (1889) See United States 

Vinnesota, 270 U. S. 181, 208 (1926) 

Compare statements that a treaty, duly executed and ratified, “becomes the supreme 
w of the land, and the courts can no more go behind it for the purpose of annulling its 
ffect and operation, than they can behind an act of Congress.” Fellows v. Blacksmith, 19 
How. 366, 372 (U. S. 1856) 

‘Marbury v. Madison, 1 Cranch 187, 176—80 (1803). Chief Justice Marshail referred 
nly incidentally to the provisicn that statutes made “in pursuance of” the Constitution 
were to be the supreme law. The reasons why a like phrase was not used in the case of 
treaties have been pointed out at p. 845 supra 

m5 Cf, Taylor v. Morton, 23 Fed. Cas. 784, No. 18, 799 (C. C. D. Mass. 1855). 

*The A. B. A. Committee Report at 9, suggests that Missouri v. Holland, 252 U. 8S. 416 
1920), and United States vy. Curtiss-Wright Corp., 299 U. 8S. 304, 316—19 (1936), “‘go in 
the opposite direction of an unlimited treaty power.’ Missouri v. Holland clearly states 
that there are constitutional limitations on the treaty power and that a treaty may not 

olate an express prohibition of the Constitution. The Curtiss-Wright case was in no 
ense concerned with the question whether a treaty could violate constitutional prehibi 
ons, Mention might perhaps also be made of Ware v. Hylton, 8 Dall. 199, 237 (U. S 
L796), in which Justice Chase expressed doubts as to his power to declare a treaty void 
That decision, however, was rendered seven years before Marbury v. Madison, 1 Cranch 
187 (U. S. 1808), which for the first time. established the power of the Court to declare 
Acts of Congress unconstitutional. 

"7 Davis v. Beason, 133 U. 8. 333 (1890) 

“8 National Broadcasting Co. y. United States, 319 U. S. 190, 226-27 (19438). 

ue Toledo Newspaper Co. vy. United States, 247 U. S. 402, 419-20 (1918), overruled 
on other grounds, Nye v. United States, 313 U. 8. 33, 47-52 (1941) 

2 Exec, Order No. 9835, 12 Fed. Reg. 1935 

121 Joint Anti-Faacist Committee v. McGrath, 341 U. S. 128. 35-36, 143, 199-200 
1951). Joint Anti-Fascist Refugee Committee y. Clark, 177 F. 2d 79, 84, 87-88 (D. C. Cir 
1951); Bailey v. Richardson, 182 F. 2d 46, 59-60, 71-74 (D. C. Cir. 1950), aff'd by an 
equally divided court, 341 U. 8. 918 (1951) 
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those amendments, although not applying to private persons, concededly 
stricted “the Federal Government.” ™ 

In addition. it should be noted that the protections of the First. Amendme) 
have all been held to be part of the “due process’ which the Fourteenth Ame 
ment guarantees from invasion by the states.“ Hence they are presum: 
within the “due process” clause of the Fifth Adment, which clearly proh 
governmental action of any sort. As Judge Edgerton stated in Joint Anti-Fas 
Refugee Committee v. Clark: 


Read literally, the First Amendment of the Constitution forbids 
Congress to abridge these freedoms. But as the due process clause of 
Fourteenth Amendment extends the prohibition to all state action, the 
process clause of the Fifth must extend it to all federal action.™ 


No court, so far as is known, has ever held otherwise. 

Accordingly, no amendment is needed to prevent abridgement by treaty 
executive agreement of the essential liberties guaranteed by the first 
amendments 

The first section of Senate Joint Resolution 130 would go further, however, and 
prohibit any treaty or executive agreement “respecting” rights guaranteed 
the Constitution.” The intention is, apparently, to exclude from the subject 
matter of treaties any rights guaranteed by the Constitution. In effect this 
another way of saying that treaties shall not deal with rights of individuals at 
all. For almost every kind of individual right is, or can be asserted to be, a right 
guaranteed by the Constitution. For example, one of the constitutional guarantees 
is that property shall not be taken without just compensation. Although that 
right is protected in the United States, it is not given constitutional protection 
in many other countries. Presumably, a bilateral agreement or multilateral con 
vention in which each party pledged that it would not take private property 
except upon payment of just compensation would be invalid under this provision 
hecause it would be an agreement respecting rights guaranteed by the Fifth 
Amendment Similarly, a number of the cases involving discrimination against 
aliens rested on claims of violation both of the Equal Protection clause of the 
Fourteenth Amendment and of a treaty guaranteeing equality of treatment.” 
The proposed amendment would cast serious doubt on the validity of all such 
treaties, and hence on the ability of our Government, by treaty, to gain for its 
citizens abroad rights which our Constitution confers on aliens in the United 
States 

The United States has not in the past felt precluded from attempts, by treaties, 
to secure for its citizens abroad protection for essential civil liberties which our 
Constitution guarantees them at home. There are, for example, the provisions 
of the treaty with the Netherlands of 1782, and many other treaties, guarantee 


2343 U. 8. 451 (1952). 

“3 Gitlow Vv. New York, 268 U. 8S. 652 (1925) (freedom of speech) ; Near v. Minnesota, 
283 U. S. 697 (1931) (freedom of the press); Burstyn vy. Wilson, 343 U. S. 495 (1952) 
(same—-movies Murdock v. Pennsylvania, 319 U. S. 105, 108 (1943) ; McCollum v. Board 
of Education, U. 8S. 205 (1948) (separation of church and state). 

‘177 F. 2d 7 (D.C. Cir. 1951) 

Indeed, adoption of this much of the proposed amendment, in its present form, might 
actually lessen the protection available to civil liberties. Most of the provisions of the 
Bill of Rights afford protection to any “person.” Adoption of the amendment prohibiting 
the impairment by treaty of rights of “citizens” might be thought to create some implica 
tion that the rights of resident aliens, now protected by the Constitution, could legitimate] 
be invaded by treaty. 

“While the First Amendment declares that Congress shall make no law “respect 
ing” an establishment of religion, it does not prohibit laws “respecting” freedom of speech, 
press or assembly, and it has been repeatedly recognized that some limitations on these 
rights are proper and necessary. Thus, direct incitement to crime can generally be pro 
hibited See Giboney v. Empire Storage & Ice Co., 336 U. S. 490 (1949); Chaplinsky v. 
New Hampshire, 315 U. 8. 568, 574 (1942): Frohierk yv. United States, 249 U. S. 204, 206 
(1918): For v. Washington, 236 U. S. 273 (1915). Recently various acts restricting 
certain kinds of activities by Communists have been sustained on the ground that there 

as a sufficient “clear and present danger’ of substantial harm to essential interests of 
the United States to warrant the incidental interference with freedom of speech which 
might be involved Dennis vy. United States, 341 U. S. 494 (1951) (Smith Act) ; American 
Communications Association Vv. Douds, 339 U. 8. 382 (1950) (non-communist affidavit pro 
vision of the Taft-Hartley Act) While the provisions there involved were held not to be 
unconstitutional abridgements cf freedom of speech, it would seem very difficult to contend 
that they were not provisions “respecting” freedom of speech. Certainly, if any limitation 
on the treaty power is to be imposed, it should be imposed in terms no broader than those 
which the Constitution would apply to the legislative powers of Congress. 

‘Similarly, the provision of Section VI of the Peace Treaty of 1783 with Great 
Britain, guaranteeing against future confiscations of property of any person on account of 
the part he took in the Revolutionary War, should have been invalid 

Be. g dsakura v. Seattle, 265 U. 8S. 382, 340 (1924) 

* 8 Stat. 32 (1782) 
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the subjects and inhabitants of each party “entire and perfect liberty of con- 
ence.’ Treaty provisions protecting citizens of each country from arbitrary 
rches of their houses and papers are also common.” Articles 5 of the Con- 
tion Regarding the Status of Aliens requires the signatories (most of the 

rican Republics) to extend to foreigners within their borders “all individual 

ranties” extended to their own nationals, and the enjoyment of “essential 
rights.” Mention may also be made of the International Slavery Con 
nm of 1926 pledging the parties to take all necessary measures to abolish 
ery in all its forms, and to prevent compulsory or forced labor from develop 
nto conditions analogous to slavery, and thus covering some of the same 
nd as that covered by the Fifteenth Amendment and federal anti-peonage 
utes implementing it. Additional examples could be cited in large numbers. 
should be noted that the proposed amendment apparently would forbid 
itely any treaty respecting these rights. It would do so even though the 

y in no way would disturb existing domestic laws but merely require those 

ons who have not already done so enact measures securing certain minimum 

ts. It would thus preclude the United States from using its moral force 
leadership to endeavor to secure greater respect abroad for the liberties 

h are already protected at home. Every nation has a legitimate concern with 

protection of the liberties and properties of its citizens abroad. But the 

ted States has a broader and deeper concern with the power to make treaties 
pecting human liberties. 

e United States has had a long record of leadership in attempts to gain 

eased respect for human rights. By diplomatic protests against mistreatment 
dividuals by other nations, by entering into international conventions, and 
its own example, it has sought to gain the widest possible international accept- 
e for the doctrines of human dignity and human liberty on which this nation 
based. It has done this not merely out of humanitarian motives but out of 
gnition that disregard for human liberties in any part of the world threatens 
e liberties elsewhere. One of the greatest threats to our national existence 
is the fact that we live in a world which is half slave and half free. And 
he United States has been one of the leading figures in the attempts within 

United Nations to establish minimum codes for the protection of human 
hts, and for the prevention of crimes against individuals and against the laws 
nations, such as the crime of genocide. In so doing, the representatives of the 
ited States certainly would not knowingly advocate anything to reduce the 
protection for individual liberties within the United States; but in any event, 
he Constitution as it now stands would preclude any treaty from having the 

ect, however inadvertently, of impairing or abridging human liberties within 

United States. Accordingly, any treaties and conventions relating to the 
ject of human rights into which the United States might enter could serve 

y to benefit the United States by increasing general respect for human liberties, 

luding liberties of American citizens abroad. There may, of course, be room 

debate as to the merits or demerits of a particular treaty; those issues can 
e fully dealt with by the Senate in deciding whether or not to ratify it; and 
nless the treaty is by its terms to be self-executing, they can be dealt with by 
oth Houses of Congress in deciding whether to enact implementing legislation. 
But a constitutional amendment which would prohibit the United States from 
dealing with the problems of human liberties at an international level, and which 
uuld deny to the United States powers of sovereignty possessed by every other 
ion, would certainly have the most damaging effects. 

Section 2 of Senate Joint Resolution 130 would provide that no treaty or execu 

ve agreement shall vest in any international organization or foreign power 

ny of the legislative, executive or judicial power vested in Congress, the Presi- 
dent or the courts of the United States. 

As already pointed out, it is clear that a treaty could not make a fundamental 
‘change in the character of the government.” But a specific amendment, such 
as that here proposed, might well be construed by the courts as intended to do 
something more than establish that obvious proposition. Thus it might cast doubt 
on many treaties relating to intergovernmental arrangements. For example, it 
would have rendered doubtful the validity of such provisions as that discussed 


19 EH. g., Treaty With the Two Sicilies, 9 Stat. 837 (1845) (Art. VI). 

13146 Stat. 2754 (1928). 

2 46 Stat. 2185 (1926). 

183 Geofroy Vv. Riggs, 1383 U. 8S. 258, 267 (1889); see The Cherokee Tobacco, 11 Wall. 
616, 620 (U. S. 1870). 





500 TREATIES AND EXECUTIVE AGREEMENTS 


in Wildenhus’s Case?” in which the Court recognized that a treaty might confer 
on a foreign consular official criminal jurisdiction over matters which would 
otherwise be within the jurisdiction of applicable state courts. It might throw 
into question innumerable arrangements made by military authorities for joint 
command of military forces, such as the placing of American troops under the 
command of Marshal Foch in World War I, and the command arrangements 
made during World War IL in which American troops found themselves under 
the command of British or other foreign officers who in turn were under the 
command of an American Supreme Commander. It might give rise to problems 
similar to those presented in West Virginia ea rel. Dyer v. Sims,” in which it was 
contended that an interstate compact to control pollution in the Ohio River sys 
tem involved an improper delegation of governmental powers by a state to 
interstate agency. Accordingly, that provision should be opposed. 

The American Bar Association proposal would place a different and even more 
destructive limitation on the treaty power. It would limit the effective scope of 
many treaties to those matters which are within the delegated legislative powers 
of Congress, by providing that no treaty could have effect as domestic law except 
through legislation enacted by Congress in the exercise of its delegated legislative 
powers 


an 


This proposal would result in a major change in our constitutional system, and 
in the relations between Federal and state governments. As has been noted, 
the power to enter into treaties was granted by the Constitution without any 
express limitation as to its scope or as to the subject matter of possible treaties. 
The limitations which had existed under the Articles of the Confederation were 
eliminated without discussion. At the Convention, while there were suggestions 
that certain types of treaties, for example, treaties of peace, should receive 
different procedural treatment, there was no suggestion that the treaty power 
be limited as to subject matter. The framers were primarily impressed with 
the necessity, for national survival, of an adequate and effective power to make, 
and to enforce within the States, whatever treaties seemed appropriate to 
facilitate the conduct of foreign relations. It should also be emphasized that 
the treaty power was given to the Federal Government before it had any genera) 
legislative power. Thus, the Articles of Confederation conferred a broad treaty 
power, although in other respects the Federal Government had very limited 
powers “ and could merely deal with the States as sovereigns, having no powers 
of legislation with respect to individuals. And at the Constitutional Convention, 
it was generally agreed that the Federal Government should have the full and 
exclusive treaty power before any agreement was arrived at as to the scope of 
the legislative powers of Congress. The view of the framers is reflected in the 
letter from George Washington, dated September 17, 1787, transmitting the 
proposed Constitution to the Continental Congress : 


The friends of our country have long seen and desired, that the power of 
making war, peace and treaties, that of levying money and regulating com- 
merce, and the corresponding executive and judicial authorities should be 
fully and effectually vested in the general government of the Union.™ 


Accordingly, the Supreme Court has uniformly stated that “the treaty power 
of the United States extends to all proper subjects of negotiation between our 
government and the governments of other nations.” “’ Such treaties could have 


™ 1:20 U.S. 1, 17-18 (1886) 
8 341) U. 8. 22 (1950) 


%6Tt may be noted that such a limitation would probably not affect many of the 
United Nations Conventions to which reference has been made by a number of proponents 
of the amendments. Thus the subject matter of the Genocide Convention could presumably 
be dealt with by Congress in the exercise of its power to “define and punish .. . Offenses 
against the Law of Nations.” U.S. Const. Art. 1, § 8, cl. 10. Indeed, the Convention was 
objected to on that very ground Similarly the provisions of the Convention on Human 
Rights relating to civil and political rights and those of the Convention on Freedom of 
Information would, in so far as they affect state activities, seem to come within the power 
of Congress to enforce by, legislation the provisions of the Fourteenth Amendment; in so far 
as they affect federal activities, of course, they would clearly be within the federal power. 

“7 (Congress had the power to declare war, establish rules relating to captures, grant 
letters of marque and reprisal, regulate carriage, fix standards of weight and measures 
regulate (with important limitations) the trade with the Indians, establish post offices and 
reguiate the armed forces. 

8 2 Farrand, op. cit. supra, note 4, at 666-67. 

1% Geofroy v. Riggs, 133 U. 8. 258, 266 (1890) See also Santovincenzo v. Egan, 284 
U. 8S. 30, 40 (1931) ; Asakura vy, Seattle, 265 U. S. 332, 341 (1924): In re Rosas, 440 U. S 
453, 463 (1891); Holden v. Joy, 17 Wall. 211, 243 (U. S. 1872): Holmes v. Jennison, 14 
Pet. 540, 560 (U. S. 1840) (opinion of Taney, C. J.) 
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force of domestic law if they were self-executing, or could be implemented 
egislation under the “necessary and proper” clause. 

In Missouri v. Holland, the Court expressly rejected a contention that the 
ed States could not by treaty and implementing Act of Congress regulate the 
ect of migratory birds unless that subject came within the legislative powers 

svated to Congress. .As the Court stated: 


It is obvious that there may be matters of the sharpest exigency for the 
national well being that an act of Congress could not deal with but that a 
reaty followed by such an act could, and it is not lightly to be assumed that, 

matters requiring national action, “a power which must belong to and 
somewhere reside in every civilized government” is not to be found.” 


decision, however, merely made explicit what had long been implicit. In- 

i, in none of the cases involving treaty provisions had any question been 

sed as to whether the provision was within the general powers of Congress to 

egislate; it was enough that the matter was an appropriate subject for interna- 
al negotiation. 

Many of the commonest types of treaties would presumably be invalid if meas- 

ed by the test of whether they came within the legislative powers of Congress. 

ew examples should suffice. Treaties relating to the rights of aliens to own 
and personalty, to inherit property and to transfer property by will or 
estate succession were sustained in Chirac v. Chirac,” Hauenstein v. Lyn- 
and Santovincenzo vy. Egan.” Treaties relating to rights of aliens to 
gage in trade or business, as applied to a business having no interstate char- 
er, were Sustained in Asakura vy. Seattle.“ Treaties of extradition, where the 
ine Was a purely domestic one within the foreign state, were sustained in 

ter of Metzger’ and Charlton v. Kelly.” 

Chis does not mean that the treaty power is a “Trojan horse’ which can bring 
ibout an unintended “change in the balance between federal and state power.” ™ 
It means simply that one of the powers which the Constitution delegated to the 

deral Government was the treaty power. As we have pointed out, the framers 

early understood that the treaty power was very broad in scope and could reach 
any matters which would otherwise be solely of state concern. Nevertheless, 
they gave that power exclusively to the Federal Government. It is the proposed 
denial to the Federal Government of a large part of the treaty power, granted by 
he Constitution and repeatedly exercised since the beginning of the Republic, 
which would produce “a change in the balance between federal and state power.” 

The reason why the treaty power is not and should not be limited to matters 

ch would otherwise be within the legislative powers delegated to Congress 
s clear. In respect of general legislative powers, those powers not delegated to 
the Federal Government are reserved to and may be exercised by the states. 
Thus, there is no gap in powers. The power to make treaties is, however, ex- 
pressly denied to the states by Art. I, Sec. 10. Whenever a matter is an appro- 
riate one for international negotiation anc agreement, either the Federal 
Government must be capable of dealing with it by treaty, or the United States 
as a whole is lacking in an essential aspect of sovereignty and is seriously handi- 
happed in its ability to deal with other nations. The point was well put by 
Attorney General Caleb Cushing, in 1857: 


The power, which the Constitution bestows on the President, with advice 
and consent of the Senate, to make treaties, is not only general in terms and 
without any express limitation, but it is accompanied with absolute prohibi- 
tion of exercise of treaty-power by the States. That is, in the matter of 
foreign negotiation, the States have conferred the whole of their power. in 
other words, all the treaty-powers of sovereignty, on the United States. 
Thus, in the present case, if the power of negotiation be not in the United 
States, then it exists nowhere, and one great field of international relation, 
of negotiation, and of ordinary public and private interest, is closed up, as 


“252 U. S. 416, 433 (1920). Regulation of migratory birds today would probably be 
stained under the commerce power. Indeed, Justice Holmes, in Missouri v. Holland, did 
t state or decide that it was not within the commerce power or other federal powers 
"2 Wheat. 259 (U. 8S. 1816) 
* 100 U. S. 488 (1879). 
30 (1931). 
832 (1924) (pawnbroker) 
76, 188 (U0. S. 1847) 
8. 447 (1913). 
. Committee Report 5. 
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well against the United States as each and every one of the States. That is 
not a supposition to be accepted, unless it be forced upon us by considerations 
of overpowering cogency. Nay, it involves political impossibility. For, jg 
one of the proper functions of sovereignty be thus utterly lost to us, then the 
people of the United States are but incompletely sovereign,—not sovereign — 
nor in coequality of right with other admitted sovereignties of Europe ang 
America,” 


rhe American Bar Association proposal seems more objectionable in this resp 
than others considered in this article. 


PROPOSALS THAT TREATIES, AFTER RATIFICATION BY THE SENATE, REQUIBE APPROVAL 
OF BOTH HOUSES OF CONGRESS 


section 6 


of Senate Joint Resolution 130 would provide that no treaty or exec 
tive agreement should alter or abridge the laws of the United States, or th¢ 
Constitution or laws of the several states, except to the extent that Congress 
should so provide by act er joint resolution. The American Bar Associa 
proposal would go further and provide that, whether or not it is inconsistent wit! 
any state or federal law, a treaty shall become effective as internal law in 
United States only through legislation by Congress 

These proposals relate to what Alexander Hamilton described as “one of the 
best digested and most unexceptionable parts” of the plan of the Constitutior 
The provision that treaties could be made by the President and Senate was most 
fully considered at the federal convention and extensively discussed at the state 
ratifying ¢ ‘ntions Because treaties were to be laws, proposals to require 
concurrence of the House in the treaty making process were submitted at the 
Federal Convention, at a number of the state ratifying conventions and on a 
number of occasions since the adoption of the Constitution. They have been 
uniformly rejected. The reasons for placing the treaty power in the President 
with the advice and consent of two-thirds of the Senators present, have beet 
fully stated in the Federalist Papers,“” and shall not be repeated here. 

The present proposals are particularly objectionable in that they would require 
two steps before a treaty could have domestic effect. A treaty would have t 
pass first the hurdle of approval by two-thirds of the Senate. Then it wou 
have to be reconsidered by the Senate and approved by the House. There does 
not appear to be any other jurisdiction in which two stages are required for a 
treaty to become effective, and the delays and difficulties inherent in such a 
two-stage process would certainly tend to render other nations reluctant 
enter into treaties with the United States. 

It is not suggested that all treaties should be self-executing. In many ji 
stances, of course, they are not. But existing law does provide adequate means 
for participation by the House in cases where such participation is appropriate 
without the necessity of a rigid requirement of such participation in all cases 

As the law now stands a treaty may, of its own force, be a law which “as much 
binds [the rights of parties litigating in court], and is as much to be regarded 
by the court, as an act of congress.” As such it may override any inconsistent 
provision of state constitutions and laws™ or of a municipal ordinance.” And 
it has an equal status with an act of Congress so that, while so far as possible 
the two will be construed to avoid inconsistency,” if there is clear inconsistency 
a later treaty will prevail over an earlier statute and a later statute will prevail 
Gver an earlier treaty.™ 

But a treaty need not have that effect. As Chief Justice Marshall said in Foster 
v. Neilson: 


Our constitution declares a treaty to be the law of the land. It is, con- 
sequently, to be regarded in courts of justice as equivalent to an act of 


“88 Ops. Att'y Gen. 411, 415 (1857). See also Hauenstein vy. Lynham, 100 U. S. 48: 
490 (1879) 
” The Federalist, No. 75 at 465 (Lodge ed. 1888). 
™ Id. No. 75 passim 
*1 The Peggy, 1 Cranch 1038, 110 (U. 8. 1801). 
Hauenstein vy. Lynham, 100 U. 8S. 483 (1879); Ware v. Hylton, 3 Dall. 199 (1796). 
{sakura vy. Seattle, 265 U.S 2 (1924). 

4 Pigeon River Co. vy. Cor, 291 U. S. 138, 160-161 (1934): United States vy. Lee Yen 
Tai, 185 U. S. 218, 220-238 (1902). 

5 See Hijo v. United States, 194 U. S. 315, 324 (1904) ; United States v. Lee Yen Tai, 
supra note 154 at 220. 

“Chae Chan Ping v. United States, 130 U. S. 581, 599-608 (1889) : Head Money Cases, 
112 U. S. 580, 597-99 (1884); The Cherokee Tobacco, 11 Wall. 616 (U. S. 1870); see 
Moser vy. United States, 341 U. 8. 41, 45 (1951) ; Pigeon River Co. y. Coz, 291 U. 8S. 138, 160 
(1934) 
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the legislature, whenever it operates of itself without the aid of any legis- 
lative provision. But when the terms of the stipulation import a contract, 
when either of the parties engages to perform a particular act, the treaty 
addresses itself to the political, not the judicial department; and the legisla- 
ture must execute the contract before it can become a rule for the court.’ 


her a treaty is thus self-executing is not “a matter of judicial guess ;” ™ 
matter primarily of construction of the treaty, which is no more difficult or 
ire than any other question of construction of a written document. As 
e Putnam stated in United Shoe Machinery Co. v. Duplessis Shoe Machinery 


An examination of the decisions of the Supreme Court on this topie will 
show there is no practical distinction whatever, as, between [sic] a statute 
ind a treaty with regard to its becoming presently effective, without await- 
ng further legislation. A statute may be so framed as to make it apparent 
that it does not become practically effective until something further is done, 
either by Congress itself or by some officer or commission intrusted with 
ertain powers with reference thereto. The same may be said with regard 
toatreaty. Both statutes and treaties become presently effective when their 
purposes are expressed as presently effective; ...” 


thus under existing law there are at least three means by which participation 
he House may be obtained where appropriate. First the treaty, as drafted by 
the executive, may, and frequently does, provide that it is not self-executing. To 

» extent fhat its implementation requires appropriations or other domestic 

slation it will necessarily depend on legislation passed by both Houses. And 
ther situations where a treaty might have internal effect it is frequently cast 
terms which are not self-executing: for example, the Convention for the 
Protection of Migratory Birds,” legislation implementing which was involved 
Vissourt v. Holland; ™ the International Slavery Convention of 1926 obli- 
ing the parties to take “necessary steps,” “adopt all appropriate measures,” 
ake all necessary measures,” etc. to achieve its objectives; Arts. 55 and 56 of 
United Nations Charter, obligating the parties to “promote” certain objec- 
ves and to “pledge themselves to take joint and separate action” for the 
hievement of certain purposes.” Similarly the Genocide Convention was cast 
terms intended to make it non-self-executing, and present drafts of proposed 
onventions relating to Human Rights and to Freedom of Information are cast 
non-self-executing terms. 

Second, the Senate, in the exercise of its power to impose reservations,“ may 
nsist as a condition of ratification that the treaty should not be considered as 
self-executing. Since one more than one-third of the Senate can prevent ratifica- 
tion, this power would seem to afford ample opportunity for any substantial ob- 
ection to dealing with the matter by self-executing treaty to be felt. 

Finally, in an extreme case, there is available as a check on the President and 
Senate the undoubted power of Congress, by subsequent statute, to override the 
reaty so far as its effect on domestic law is concerned. 

In general these safeguards appear to have worked satisfactorily. Perhaps 
he most conspicuous instance of dissatisfaction with their working arose in 


1 2 Pet. 253, 314 (U. 8. 1829). 

* A.B. A. Committee Report 14. 

° 155 Fed. 842, 845 (ist Cir. 1907). 

© 39 Stat. 1702 (1916). (Art. VIII). 
252 U. S. 416, 431 (1920), 

= 46 Stat. 2185 (1926). 

168 Held non-self-executing in Set Fujii v. State, 242 P. 2d 617 (Cal. 1952). Considering 
the attention which has been given this case, it should be noted that the possible application 
of the United Nations charter, on which the intermediate court relied, was not necessary to 
the decision, in view of the holding of the Supreme Court of California that the California 
Alien Land Law violated the Fourteenth Amendment. 

*% Haver v. Yaker, 9 Wall. 32, 35 (U. S. 1869); see 98 Cong. Rec. 2602-03 (March 
20, 1952). 

1% Another illustration of the ways in which the influence of the House may be felt 
is suggested by the Brussels Convention of 1924. Ratification was advised and consented 
to by the Senate on April 1, 1935. Thereafter, certain interested groups requested that rat 
ification be withheld pending consideration of legislation covering the subject matter of the 
Convention. This was done; Congress on April 16, 1936 enacted the Carriage of Goods by 
Sea Act, 49 Stat. 1207 (1936), 46 U. S. C. §§ 1300-1815 (1946), which followed the Conven- 
tion almost verbatim, with certain changes to insure the preservation of existing American 

iw and to extend application of the Convention to certain cases not clearly covered by it. 
Thereafter, on June 25, 1937, ratification of the Convention was deposited, with the under 
standing that in cases of conflict the statute would prevail, and the Convention was pro 
claimed to be in effect. 51 Stat. 233 (1937). See Sen. Rep. No. 742, 74th Cong., Ist Sess 
4 (1935) ; H. R. Rep. No. 2218, 74th Cong., 2d Sess. 4-7 (1935). 
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connection with the Jay Treaty of 1794; but while the issue of the House’s a, 
ticipation in commercial treaties was debated at length and with heat, and , 
constitutional amendment was proposed by the Virginia legislature, no actio; 
was taken on that amendment by Congress or the other states. 

To impose a rigid requirement that no treaty can have domestic effect as lay 
unless it goes through the second step of approval by both Houses of Congress 
would have seriously damaging consequences in those areas in which treaties 
have traditionally been self-executing. For example, treaties of commerce ang 
friendship typically provide for the rights of aliens to hold, acquire, inherit, and 
dispose of property, to engage in businesses and professions, to be protected j) 
their persons and property and to be free from burdensome taxation. Such 
treaties are almost invariably self-executing. Since the beginning of the Re. 
publie, they have, when ratified by the Senate, become domestic law which, in 
case of conflict, overrides inconsistent state law. The American Bar Associatioy 
proposal would clearly require that all such treaties, to be effective, be sub. 
mitted to both Houses of Congress.” Section 3 of Senate Joint Resolution 130 
would have the same effect, for since no one could predict with assurance whether 
some provision of such a treaty might not be inconsistent with a statute, munici- 
pal ordinance or other regulation of one of the forty-eight states, the only saf 
course would be to assume possible conflict and submit the treaty immediately to 
Congress. 

No reason has been suggested why the efforts of the United States to secure 
adequate protection for the persons and property of its citizens abroad, whether 
transients or residents, should be impeded by making the process of adopting 
such treaties more burdensome and time-consuming than it now is. No sub 
stantial objections have been suggested to the practice of over 150 years in respect 
of treaties of friendship and commerce and other types of treaties which have 
traditionally been self-executing. 


( PROPOSALS RELATING TO EXECUTIVE AGREEMENTS 


Section 4 of Senate Joint Resolution 130 contains a number of proposals relat 
ing to executive agreements. In addition, it has been indicated that the provi- 
sions of Senate Joint Resolution 122, also relating to executive agreements, wil! 
be considered as a possible alternative to section 4. 

It is well settled that in the exercise of his powers to conduct foreign affairs ™ 
the President may enter into agreements other than treaties with foreign nations 
The fact that there could be international agreements other than treaties was 
recognized in he Constitution iself, which, in Article I, Section 10, provides that 
no State shall enter into “any Treaty, Alliance, or Confederation,’ nor, without 
the consent of Congress, enter into any “Agreement or Compact... with a 
foreign Power.” It was recognized by the Congress during Washington’s first 
administration In establishing the Post Office, Congress authorized the Post 
master General to make arrangements with the postmaster in any foreign country 
for the reciprocal receipt and delivery of mail.“ Pursuant to authority con- 
ferred by this and later statutes postal carriage arrangements with Canada and 
postal conventions with many countries of the world were consummated. Almost 
100 years after the first postal act Solicitor General William Howard Taft ruled: 


rom the foundation of the Government to the present day, then, the Con 
stitution has been interpreted to mean that the power vested in the President 
to make treaties, with the concurrence of two-thirds of the Senate, does not 
exclude the right of Congress to vest in the Postmaster-General power to 
conclude conventions with foreign governments for the cheaper, safer, and 
more convenient carriage of foreign mails.”” 


The frequency with which such agreements have been used is indicated by 
the fact that of the nearly 2,000 written international agreements entered into 
by the United States in the 150 years between 1789 and 1939, only some 800 were 
made by the formal treaty process. The Supreme Court, moreover, has repeat 
edly recognized as well established “the power to make such international agree 


16 Indeed, the further requirement that Congress can enact only such legislation as 
would be within its delegated legislative powers would probably put such treaties beyond 
the power of Congress to make effective. The Federal Government’s power in this vital area 
would be limited to requesting states to take action 

167 1). S. Const. Art. 11, § 2. 

168 1 Stat. 239 (1792). 

10 19 Ops. Att’y Gen. 518, 520 (1890). 
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ents as do not constitute treaties in the constitutional sense.” * As the Court 

id in United States v. Belmont in connection with an executive agreement, not 

»mitted to Congress, assigning to the United States certain claims of the Russian 
Government: 


A treaty signifies “a compact made between two or more independent 
nations with a view to the public welfare.” Altman & Co. v. United States, 
294 U. S. 583, 600. But an international compact, as this was, is not always 
a treaty which requires the participation of the Senate. There are many 
such compacts, of which a protocol, a modus vivendi, a postal convention, 
and agreements like that now under consideration are illustrations. See 
5 Moore, Int. Law Digest, 210-221. The distinction was pointed out by this 
court in the Altman case, supra, which arose under $3 of the Tariff Act of 
i897, authorizing the President to conclude commercial agreements with 
foreign countries in certain specified matters. We held that although this 
might not be a treaty requiring ratification by the Senate, it was a compact 
negotiated and proclaimed under the authority of the President, and as such 
was a “treaty” within the meaning of the Circuit Court of Appeals Act, the 
construction of which might be reviewed upon direct appeal to this court. 


he important fact is that under the broad grants of power in the Constitu- 
to the Congress and to the President procedures alternative to treaty making 
have developed and have been utilized throughout our history for entering into 
nternational agreements on important subject matters with more or less the 
ime legal and practical consequences. Care must therefore be exercised, in 
ny consideration of altering the full foreign affairs power, not to slough off, 
nadvertently or otherwise, functions, practices and methods of operation that 
have developed usefully and to our advantage, and without which our facility in 
dealing with other nations would be hampered and restricted. As John Bassett 
Moore said almost fifty years ago: 


The conclusion of agreements between governments, with more or less 
formality, is in reality a matter of constant practice, without which current 
diplomatic business could not be carried on. A question arises as to the 
rights of an individual, the treatment of a vessel, a matter of ceremonial, 
or any of the thousand and one things that daily occupy the attention of 
foreign offices without attracting public notice; the governments directly 
concerned exchange views and reach a conclusion by which the difference 


is disposed of. They have entered into an international “agreement”; and 
to assert that the secretary of state of the United States, when he has 
engaged in routine transactions of this kind, as he has constantly done since 
the foundation of the government, has violated the constitution because he 
did not make a treaty, would be to invite ridicule. Without the exercise of 
such power it would be impossible to conduct the business of his office.” 


But there is much more. In addition to agreements made in the transaction 
of current business, the executive has lawfully and advantageously entered into 
international agreements of a more formal if not more important kind without 
resorting to the formal treaty-making process. Mr. Moore continues: 


The agreement of 1817, for the limitation of naval armaments on the 
Great Lakes, was made and carried into effect by the executive, though it 
was afterwards submitted to the Senate. By a protocol signed at London, 
December 9, 1850, by Abbott Lawrence, American minister, on the part of 
the United States, and by Viscount Palmerston, on the part of Great 
Britain, it was agreed that the British crown should cede to the United 
States Horseshoe Reef in Lake Erie, and that the United States should 
accept it, on the conditions of erecting a light-house there and main 
taining no fortifications. On receipt of the protocol, Mr. Webster, as 
secretary of state, on January 7, 1851, instructed Mr. Lawrence to acquaint 
the British government that the arrangement was “approved” by the 
government of the United States. This Mr. Lawrence did on the 17th of 
the succeeding month. Congress made appropriations for the erection of 
the light-house, which was built in 1856. The validity of the title thus 


17 United States v. Curtiss-Wright Corp., 299 U. S. 304, 318 (1936) : see United States v 
Pink, 315 U. 8S, 203 (1942) (Litvinov assignment) ; United States v. Belmont, 301 U. 8. 324 
(1937) (same): Altman € Co. v. United States, 224 U. S. 583 (1912) 
ment authorized by the tariff acts). 

171 801 U. S. 324, 380-31 (1987) 

12 20 Pol. Sci. Q. 385, 389-90 (1905) 
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gained will hardly be disputed. The cession, which the executive haq 
arranged, having been adopted by Congress, the territory came completely 
within the jurisdiction and control of the United States without any “treaty.” 
We hold the Hawaiian Islands by no better tenure. Two successive attempts 
to annex them by treaty having failed, they were acquired under a joint 
resolution of Congress. Texas, also, was annexed by a joint resolution, but, 
as it was at the same time admitted as a state, it stands in a legal category 
distinguishable from that of Hawaii. 

One of the most important agreements ever made by the executive 
without submission to the Senate was the peace protocol with Spain of 
August 12,1898. By this protocol provision was made for a general armistice 
between the two countries. This stipulation was no doubt within the powers 
of the president as commander-in-chief of the army in time of war, but there 
were other provisions of a different nature and of far-reaching importance, 
Not only did the protocol stipulate that Spain should relinquish all claim 
of sovereignty over and title to Cuba, and should cede to the United States, 
Porto Rico and other islands under Spanish sovereignty in the West Indies 
and an island in the Ladrones to be selected by the United States, but it 
also provided that Spain should “immediately evacuate” Cuba, Porto Rico 
and other Spanish islands in the West Indies, and to this end within ten 
days should appoint commissioners, who within thirty days were to meet 
commissioners of the United States at Havana, in Cuba, and San Juan, in 
Porto Rico, respectively, for the purpose of arranging and carrying out the 
details of the evacuation of Cuba and the adjacent islands. Commissioners 
to negotiate the definitive peace were to meet at Paris not later than October 
1, 1898. They met accordingly, and, pending the negotiations which resulted 
in the signature of the treaty of peace on December 10, 1898, Porto Rico 
was evacuated and the preparations for the evacuation of Cuba were pro- 
ceeding. It may be said that the evacuation of Cuba was clearly within 
the scope of the joint resolution under which the president was directed 
to intervene in Cuba, but this could not be said with regard to the anticipa 
tory evacuation of Porto Rico and other Spanish islands in the West Indies, 
which was clearly an incident of the cession. 

Another remarkable exercise by the president alone of the power to make 
agreements with foreign countries is found in the protocol concluded at 
Peking on September 7, 1901, between China and the allied powers who had 
cooperated in the march to Peking for the relief of the foreign legations. 
This protocol was signed on the part of the United States by Mr. W. W. 
Rockhill, now minister to China, who was then acting as a special commis- 
sioner to China by executive appointment alone. It embraced numerous 
topics, including reparation by China for the murder of the German minister 
at Peking, the infliction of punishment on the principal authors of the out- 
rages and crimes committed against foreign governments and their nationals, 
the prohibition by China of the importation of arms and ammunition as 
well as of the materials exclusively used for their manufacture, the pay- 
ment to the allies of an indemnity of 450,000,000 taels, the constitution of 
an extraterritorial quarter for the use of the foreign legations in Peking, 
the temporary occupation by the powers of certain points in order to keep 
open the communication between the capital and the sea, and undertakings on 
the part of China, to negotiate amendments to her existing treaties, to im- 
prove the navigability of the Peiho river, and to transform her office of 
foreign affairs into a ministry of foreign affairs, which was to take prece- 
dence over the six ministries of state.™ 


This partial recitation of examples is quoted at length in order to emphasize 
the nature of some of the situations which have arisen in our history, and which 
often demanded the expeditious handling they received. Of course, these are not 
all of the cases. Moore discusses the postal conventions, the arrangements with 
foreign powers in relation to commercial reciprocity agreements and the sus 
pension of discriminating duties, extension of the privileges of copyright and the 
protection of trademarks, agreements with the Indian tribes which since 1871 
supplanted the use of formal treaties, arrangements regarding fishing privileges 
of American citizens in foreign waters, the settlement of pecuniary claims, espe- 
cially of private individuals against foreign governments, and the submission of 
such claims to arbitration. To these should be added more recent examples of 


17% 20 id. at 390-92. 
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and other public ministers. Thus the power to give permission without legislative 


the military and naval forces of the United States,” and recognition of a for 





TREATIES AND EXECUTIVE AGREEMENTS 507 


ence by this country to membership in international organizations, such as 
International Labor Organization, Food and Agricultural Organization of the 
ted Nations, United Nations Educational Scientific, and Cultural Ograniza- 
_ International Monetary Fund and International Bank of Reconstruction 
Development, World Health Organization, Universal Postal Union, and 
rnational Refugee Organization." There should also be added the many 
e and financial agreements and agreements affecting international commun 
ons and transportation consummated in the 1980s and 1940's under au- 
ation or policies laid down by acts of Congress.“° The Department of 
nse has referred in a letter of June 11, 1952, addressed to a subcommittee of 
Senate Judiciary Committee, to the host of agreements and understandings 
of which are in the form of executive agreements or arrangements, upon 
ch depend its many functions and abilities to function abroad. They compre 
at least twenty-four different kinds of subject matters ranging from the 
ht to construct and utilize bases in foreign countries to the disposition of war 
id 
It is evident from an examination of the various subjects that most of the 
utive agreements have been and are in fact congressional-executive agree- 
ts based upon the cooperation of the President and the Congress and the 
ergers of their powers. A comparatively small number of the total agreements 


























‘ess and exclusive constitutional powers as commander-in-chief of the army 
nd navy, and his diplomatic powers as the sole organ of the federal government 
he field of international relations, including the power to receive ambassadors 







ssent for the introduction into this country of foreign (Mexican) troops was as 
ied to exist from the authority of the President as commander in chief of 







en government (USSR) with incidental settlement of outstanding claims rested 





e President's powers to receive ambassadors and other public m nisters 
Sections 1,2 and 3 of Senate Joint Resolution 130. To the extent that the pro- 
ms of these sections relate to so-called executive agreements, most of the 
ments already made are applicable. There appears to be no more justi 
ition for a limitation on the scope of the subject matter of executive agree 
nts and implementing legislation than in the case of treaties.” kach may be 
i appropriate means for the exercise of the federal power over foreign rela 
s—a power which because it is exclusive must be plenary As to the ques 
n whether an Act of Congress is necessary to give an international agreement 
mestic effect,"” most so-called executive agreements are either authorized or 
fied by Congress. Hence Section 3 of Senate Joint Resolution 180 would seem 
have little application to such agreements. As to executive agreements not 
submitted to Congress, issues whether such agreements can override state law 
have, so far as we are aware, seldom arisen and are not usually likely to arise 
because of the general external use and application of such agreements. In the 
Belmont ™ and Pink ”™ cases, it was held that such agreements incident to recog 
nition of a foreign government could override state policies; however, a like 
result has been reached as to declaration of federal policy incident to recognition 
non-recognition even where no international agreement is involved, on the 
ground that the federal executive has the exclusive power to recognize or refuse 
to recognize foreign governments and to determine the consequences of recogni- 
on or non-recognition.” There does not seem to be any need whatever for the 
roposed amendments to the Constitution in this respect. 
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‘20 id. at 392-417 Congress authorized United States membership in these inter 
tional organizations in the following enactments : ILO, 48 Stat. 1182 (1934); see al 
Stat. 1151 (1948) ; FAO, 59 Stat. 529 (1945) UNESCO, 60 Stat. 712 (1946) : International 
Fund and Bank, 59 Stat. 512 (1945), 22 U. S. C. § 286 (1946) : WHO, 62 Stat. 441 (1948) 
Postal Union, 48 Stat. 943 (1934).5 U. S.C. § (1946) ; and IRO, 61 Stat. 214 (1947) 

™ See McClure, International Executive Agreements 137-89 (1941); MeDougal and 
s. Treaties and Congressional-Executive or Presidential Agreements, 54 Yale L. J. 181, 
62, 282 (1945). 
® See Tucker v. Alerandroff, 183 U.S. 424, 435 (1902) 
“7 United States v. Pink, 315 U, 8S. 203 942): United States v. Belmont, 301 U. S. 

324 (1987) ; see Fraser, op. cit. supra note 52, at 20-27. 

* See pp. 840-53 supra. 

‘See pp. 853-57 supra. 

1 301 U. 8S. 24 (1957). 

91315 U. S. 203 (1942) 

= Latvian State Carco & Passenger 8. 8. Line vy. McGrath, 188 F. 2d 1000 (D. C. Cir.) 
ert. denied, 342 U. S. 816 (1951). 
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Section 4 of Senate Joint Resolution 130 and Senate Joint Resolution 129 
This section would provide that executive agreements shall not be used in |iey 
of treaties. Section 2 of Senate Joint Resolution 122 may be intended to have, jy 
part at least, the same effect. The preceding discussion of the historic use of 
so-called executive agreements demonstrates that there is a wide area of overiay 
in which either a treaty or an agreement other than a treaty appropriately ea, 
be used. The proposed provision affords no guide as to when use of an executive 
agreement would be appropriate and when it would be regarded as forbidden ag 
in lieu of a treaty. Because of its ambiguity it would invite attacks, judicial anq 
otherwise, on the validity of any agreement not concluded with the formality of ; 
treaty. Moreover, no hard-and-fast rule can be laid down as to when use of an 
executive agreement is or is not appropriate.” Certainly the suggestion that a)| 
matt rs requiring secrecy must be dealt with by treaty would not seem to afford 
a workable or desirable rule. 

Senate Joint Resolution 122 would also provide that executive agreements 
shall be made subject to legislative action of Congress in the exercise of its 
constitutional powers. Most executive agreements are either authorized or 
ratified by Congress. Moreover, Congress now has power to supersede a 
treaty in so far as it declares rules of domestic law, and it seems obvious that 
Congress has like power as to agreements other than treaties. In this aspect 
no amendment would seem needed. If, however, the provision is intended to 
assert legislative control over international action taken by the President jr 
the exercise of his constitutional powers as commander in chief, or his powers 
to conduct foreign affairs,“ it would raise the gravest implications for the 
principles of separation of powers on which our Constitution is based. 

The provisions of both resolutions that executive agreements would termi 
nate, unless extended, after the end of the term of the President within whose 
tenure they were negotiated, would impose obvious and crippling impediments to 
the effective negotiation of and adherence to all sorts of executive agreements, 
frequently of an administrative character, whose nature presupposes a rela 
tively long term. The effect of such provisions on long-term agreements re 
lating to the administration of military bases, for example, has been pointed out 
in the memorandum submitted to the subcommittee of the Senate Judiciary Com 
mittee by the Department of Defense.™ 

Other provisions of the resolutions would likewise appear undesirable or un 
necessary. They have been commented upon by various agencies of the Gov 
ernment, and their objections will not be considered here. 


III. CONCLUSIONS 


The times in which we live pose grave threats to our national existence 
and to the continuance of our way of life. The framers of the Constitution, 
also acting in time of crisis, recognized that although governmental power 
could be a danger to individuals, there was even greater danger in rendering 
the government incapable of dealing effectively with problems with which it 
would be faced. Hence they conferred on the Federal Government powers 
which they deemed necessary to the adequate conduct of foreign affairs 
despite contentions that those powers would endanger rights of States and 
individuals, Since 1789 we have changed from a seaboard nation of thirteen 
states and 38,000,000 population to a continental nation of forty-eight states 
and more than 155,000,000 population. We have become a major power 
the leading power of the free world. And the complexity and tempo of in 
ternational affairs have increased immeasurably. In such circumstances, if 
any constitutional amendments to the powers over foreign relations are needed, 
one would expect that they would be in the direction of increasing the powers 
of the government in the international field, and of facilitating the conduct of 
foreign relations. Certainly the United States ought not now, or ever, be put in 
a ns inferior to other nations in respect of its power and ability to conduct 
foreign affairs. 


“ There is no magic in the nomenclature used to describe the various tvpes of agree 
ments. As set forth in Law of Treaties, 29 Am. J. Int’l Law, Supp. No. 4, 710—22 (1935) 
the titles “covenant,” “agreement,” “act,” “arrangement.” “protocol,” “statute,” “pact,” 
“declaration,” are used interchangeably with the terms “treaty” and “convention.” Nor 
is there anv fundamental distinction, based upon subiect matter, indicating when one or 
another of these types of instruments is used. See McDougal and Lans, op. cit. supra note 
175, at 196-97. 

CF, United States v. Belmont, 301 U. S. 324 (1937). 

185 See p. 861 supra. 
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‘he proposals presently advanced, however, would seriously restrict the 
ity of the United States to conduct foreign relations effectively. They would 
deny to the United States, in its dealings with other nations, rights of sovereign- 
y which other nations exercise. The proposals would seriously alter the exist- 
ing balance of federal-state relations. They would make international agree- 
ents of all kinds more difficult to negotiate and enforce. They would, moreover, 
nose these restrictions not because the federal powers over foreign relations 
ive in fact been used to impair individual rights within the United States, or 
even because there is an imminent likelihood that they will be so used. The dan- 
gers asserted by proponents of the amendments are based on consequences as- 
certed to flow from agreements, most of which have not yet been approved by the 
executive branch of the United States and none of which has been ratified by the 
Senate. 

Much has been said by the sponsors and supporters of the proposed 
amendments of their desire to safeguard the individual rights and liberties 
of Americans against alteration by treaty “either for better of for worse.” 
To many the notion of legal safeguards to prevent the further strengthening 
of the defenses and enjoyment of our individual rights and liberties is indeed 
nuzziing. On the other hand, the aim to protect against the worsening of in- 
dividual rights is, of course, laudable if there is such a danger and if its elimina- 
tion is practical within the means proposed without being destructive of other 
equally essential objectives. 

It seems that the only case of danger presented by the proponents of the amend- 
ments, if it ean be called danger, is the possibility that at some indefinite time 
in the future the Senate may be asked to consider giving its advice and consent 
to ratification of a treaty or treaties on freedom of information, on human 
rights, and on an international criminal court. How immediate, let alone real, 
is this “danger” may be estimated from the facts that the freedom of informa- 
tion conventions were never fully completed and have already been laid aside 
by the United Nations, with the United States announcing that it would not 
support them because of certain objectionable provisions; that the covenants 
on human rights have been the subject of work in the United Nations since 
1947, are still in draft, and are years away from completion; and that the pro- 
posal for an international criminal court has been the subject of preliminarv 
study by a United Nations committee that has only recently produced a first 
draft, dealing with the suggested composition of such a court and not with the 
essentials regarding jurisdiction, which draft has yet to be commented upon 
by governments or any of the organs of the United Nations. 

lhe people of the world are properly concerned with finding means to protect 
and guarantee human freedoms, and this country ought not flinch at the obli- 
gation to aid and participate in such endeavors. It is too early to argue the 
merits or demerits of the particular proposals for achieving these goals, which 
have yet to emerge in definitive form. Such proposals, when definitively made, 
can either be accepted on the merits by the people of this country acting through 
the President and Senate, or rejected by them if found objectionable. But 
there is no valid reason to amend the Constitution so as to prevent the President 
and Senate from even considering international solutions to what are regarded 
by most nations of the world as international problems of gravity and importance 

The premature and vague objections which have been advanced would not 
justify even apparently innocuous amendments to the Constitution. They cer- 
tainly do not justify the serious restrictions and impediments to the effective 
conduct of foreign relations which would result from the present proposals. 


4698 Cong. Rec. 6810 (June 6, 1952) (Senator Bricker). 
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APPENDIX 
S. J. Res. 130 
82p CONGRESS, 2p SESSION 
IN THE SENATE OF THE UNITED STATES 


February 7 (legislative day, January 10), 1952 
JOINT RESOLUTION 


Proposing an amendment to the Constitution of the United States relative to the 
making of treaties and executive agreements. 


Resolved by the Scnate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
States: 

ARTICLE 


Secrion 1. No treaty or executive agreement shall be made respecting the 
rights of citizens of the United States protected by this Constitution, or abridg- 
ing or prohibiting the free exercise thereof. 

Sec. 2. No treaty or executive agreement shall vest in any international 
organization or in any foreign power any of the legislative, executive, or judicial 
powers vested by this Constitution in the Congress, the President, and in the 
courts of the United States, respectively. 

Sec. 3. No treaty or executive agreement shall alter or abridge the laws of the 
United States or the Constitution or laws of the several States unless, and then 
only to the extent that, Congress shall so provide by Act or joint resolution. 

Sec. 4. Executive agreements shall not be made in lieu of treaties. 

Executive agreements shall, if not sooner terminated, expire automatically one 
year after the end of the term of office for which the President making the 
agreement shall have been elected, but the Congress may, at the request of any 
President, extend for the duration of the term of such President the life of any 
such agreement made or extended during the next preceding Presidential term. 

The President shall publish all executive agreements except that those which 
in his judgment require secrecy shall be submitted to appropriate committees of 
the Congress in lieu of publication. 

Sec. 5. Congress shall have power to enforce this article by appropriate 
legislation, 

Sec. 6. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission. 


S. J. Res. 122 
82p CONGRESS, 2D SESSION 
IN THE SENATE OF THE UNITED STATES 
January 21 (legislative day, January 10), 1952 


JOINT RESOLUTION 
To impose limitations with regard to Executive agreements 


Whereas a treaty or an Executive agreement may be abrogated or superseded 
by a subsequent Act of Congress; and 

Whereas the right of Congress to set aside or vacate a treaty was recognized 
early by the Supreme Court; and 

Whereas I xecutive agreements entered into by the President other than 
those limited specifically under certain circumstances to the exercise of his 
diplomatie powers also may be vacated by inconsistent legislation enacted by 
the Congress; and 
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Whereas there is a present tendency to use Executive agreements rather than 
mit the international undertaking to the Senate in accordance with the con- 

tional requirements; and 
Whereas agreements requiring secrecy should be submitted to the Senate as 


ities in accordance with the constitutional requirements ; and 
Whereas other agreements to be binding should be published; and 

Whereas it is not only desirable but necessary that certain powers and duties 
he Congress with regard to agreements and treaties be specifically exercised 
nanner which will give notice to persons and nations entering into agree- 


ts with the United States and will thereby prevent future disputes : Therefore 


Resolved by the Senate and House of Representatives of the United States of 
{ rica in Congress assembled, That all Executive or other agreements entered 

by the President with foreign governments or officials thereof, other than 
eaties submitted to the Senate in accordance with the requirements of the Con- 
shall be subject to the following reservations and limitations ; 

(1) They shall be of no force or effect either as laws or as authorizations 
until and unless they shall have been published in full in the Federal Register. 

2) They shall be subject to such legislative action as the Congress, in 
the exercise of its constitutional powers, shall deem necessary or desirable ; 


and 
(3) They shall be deemed to terminate not later than six months after the 


end of the term of the President during whose tenure they were negotiated, 
unless extended by proclamation of the succeeding President. 

Src. 2. Hereafter agreements or compacts entered into by the President with 
foreign governments or officials thereof requiring secrecy shall be submitted to 
the Congress as treaties in accordance with the requirements of the Constitution, 
otherwise they shall be of no force or effect except as personal undertakings of 
the President. 

Mr. Pertman. The curious thing about it is that some of the points 
you make here and some of the changes that were suggested then 
when it was before the Constitutional “Convention in 1787 were the 
same ones as are being considered now—exactly the same objections 
were made and were debated, and it is interesting to find out why the 
delegates to the first Constitutional Convention came to the conclu- 
sions that they did. They were certainly a great people. They fore- 
saw a lot of things. 

Senator Dirksen, Well, Mr. Perlman, I may say to you that in a 
general way I share your alergy toward modifiations in the Constitu- 
tion, and I am glad that people generally in the country are quite 
sensitive on that point. But when we talk about the Founding 
Fathers, let us not forget that the Founding Fathers had no United 
Nations to deal with. 

Mr. Pertman. That is right. 

Senator Dirksen. They had no economic and social council. They 
had no international labor organization dominated by a socialistic 
trend of mind where 93 conventions are presently pending that those 
eager beavers are only too glad to get submitted to us. They did not 
have a couple of hundred perhaps of other conventions that are float- 
ing around in the United Nations at the present time. 

Mr. Preritman. I am sure the Senate will reject any one or all of 
them if they find they are not in their opinion needed. 

Senator Dirksen. That could be. 

Mr. Pertman. I believe that. 

As I have tried to say here and it has been said many times, up until 
recently the attitude, and I will not say generally but among many 
people, has been that the Senate was too restrictive in its c onsideration 
of proposed treaties and did not ratify when perhaps others thought 
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they should. All of a sudden, overnight, it has turned the other Way, 
The »y now want to make the C onstitution more restrictive. I do not 
recall anything that the Senate has done to warrant a movement to take 
its authority away from it. I think it has exercised it well over the 
whole period. 

Senator Dirksen. But I think a will agree, and I think every. 
body will agree, that the United Nations C harter had very consider- 
able discussion from the time they convened in San Francisco until 
it was deposited in the archives of the State De »partment on the 4th 
of July 1945. Yet notwithst: inding all that discussion, no escape clause 
was ever written into the United Nations Charter. You will agree 
with that, will you not? 

Mr. Pertman. What do you mean by an escape clause? 

Senator Dirksen. I mean a way to get out. You would think nor- 
mally when you are dealing with the matter of this kind that somebody 
would raise the question, and I guess it was raised according to the 
Senate Foreign Relations Committee report, if you get in and you do 
not want to stay in, how do you get out? But I defy anybody to find 
any way in this ch: iter to get out, by joint resolution which of course 
might be vetoed and then of course it takes two-thirds of both Houses 
to get it out. 

Mr. Pertman. I think the C ongress of the United States can repu- 
diate its membership. 

Senator Dirksen. I am raising a very practical question. Future 
Senates may not be endowed with wisdom of the present Senate. We 
have to have that in mind. 

Secondly, with respect to that point, you are very familiar with 
section 7, article 2, chapter 1, the essential clause : 

Nothing contained in the present Charter shall authorize the United Nations 

to intervene in matters which are essentially within the domestic jurisdiction 
of any state or shall require the members to submit such matters to settlement 
under the present Charter. 
Who makes the determination? That does not say. I have looked 
through this thing night after night. I find nothing there that says 
who is going to determine what is essentially within the domestic juris- 
diction of the country. Does the General Assembly do it? Does one 
of the specialized commissions do it? Does one of the second echelon 
agencies do it? Does the Security Council do it? 

Mr. Pertman. We have a delegation there that would take the posi- 
tion in the first instance. If they undertook to submit anything, if 
they did undertake to submit something that was prohibited by that 
provision, certainly the two-thirds of the Senate would not ratify any 
such thing. 

Senator Dirksen. But they ratified this. 

Senator Warkins. Our representatives have been sitting in these 
councils and these groups that have been forming these proposed treat- 
ies. They have been doing it all along, they have been parties to it. 

The Cuairman. They have a big propaganda machine costing mil- 
lions of dollars. 

Mr. Pertman. Let me say one more thing, because I would like to 
comment upon some statements made by the Senator from my own 
State. He was discussing the Fujii case. It is true that a court, I 
believe it is called the court of intermediate appeal in California, did 
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ydertake to invalidate an act of California on the ground that it was 
ohibited by the Charter of the United Nations. 

Senator Butier. ‘Two acts. 

Vr. Pertman. I think there were two acts involved. 

Senator Butter. Mixed marriages and ownership of property. 

Mr. Pertman. Those cases were appealed to the Court of Appeals 
of California and those decisions were reversed. They are not the law 
even in California or anywhere else. 

Senator Burier. I thought I made it clear it leaves the law of 
California completely up in the air. 

Mr. Pertman. No. You said one court decided it one way and the 
other court decided it another way. But the highest court reversed 
lower court and therefore the original decision has been wiped 


u 








Mr. Hotman. That applied to the charter. In their majority 
opinion they wrote about the Charter of the United Nations. They 
said it was a moral as well as a legal commitment which the court 
should not lightly overload. With that in their mind, they put the 
decision on the 14th amendment. 

Mr. Pertman. Yes: they reversed the lower court. I might say to 
the committee that when that decision was handed down, the first 
decision, the State Department was in touch with the Justice Depart- 
ment about it. Both the State Department and the Justice Depart- 
ment agreed that that decision was in error, and the question that we 
debated was whether we should intervene in the court of appeals—I 
think it is the Supreme Appellate Court, they call it, of California, the 
highest court—and we decided that we would not intervene at that 
point because we did not want to be charged with having the Federal 
Government interfere frequently in State matters. We thought that 
we would wait until the Supreme Court of California had passed on 
the question, and if that court happened to affirm what we thought was 
in erroneous decision, that we would then ask the Supreme Court of 
the United States to issue a writ of certorari in order to review it. It 
never became necessary because the court of appeals reversed it. 

Senator Butier. Isn’t it true last June in the State of Idaho, didn’t 
they invoke the Charter of the United Nations when they had a witness 
on the stand and refused to let the witness answer the question of 
whether or not the husband or the wife of the witness was a non- 
resident alien, hecause to have done so would have been a violation of 
the Charter. That was just last June of 1952. That thing has satu- 
rated the whole domestic jurisdiction of our States. 

Mr. Pertman. Nobody can foretell what some judge might rule in 
a particular case, no matter what the laws are. That is the reason 
there are appellate courts. 

Senator Butter. Do you have any idea what happened in that 
( ase ¢ 

Mr. Pertman. I do not recall. 

Senator Watkins. Is it not a fact that because the Supreme Court 
judges, some of them, took the stand they did and the stand you are 
now taking, these other courts have taken, it has really rung the alarm 
over the country as to what may happen? All you need is the change 
of a few more judges and you will get it just the way you people are 
contending. It seems to me we certainly have every justification for 
moving in this direction now. 
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Mr. Pertman. I do not know what you mean by that, Senator. 
You say the way we are contending. Here I am just contending that 
we leave the Constitution the way it is. Weare for it. I am asking 
you to let it alone. 

Senator Warxins. If we debated the Constitution, we would not 
have any argument. They argue it one way and do the opposite. 
We want to make it so clear there will not be any doubt about it. 

Mr. Smirney. Mr. Perlman, are you in agreement with the position 
of the State Department that there is no longer any real distinction 
between domestic and foreign affairs as set forth in the State Depart- 
ment Publication 2972, Foreign Affairs Policy Service 26, released 
September 1950, with a foreword by President Truman? 

Mr. Pertman. I do not recall that. 

Mr. Smirney. Are you in agreement with it? 

Mr. Pertman. I would not pass on any declaration unless I read the 
whole thing. I don’t know in what context it appears. 

Mr. Hotman. While Mr. Perlman is here, if I may, in order to 
clear up the position of the American Bar Association, I would like 
to put into the record at this time a roster of the members of the house 
of delegates which I have just taken from our official red book for this 
year. 

(The material referred to follows:) 

























Members of the Hlouse of Delegates as of Jan. 12, 1953 


Term 


expires 






Representative ¢ apacity 


Alabama: 















Francis 1. Inge, Merchants National Bank Bldg., | Alabama State bar 1954 
Mobile 6 
William Logan Martin, 600 North 18th St., Birming- | State delegate 1953 
ham 3. 
Alaska: 
R. E. Robertson, Seward Bldg., Box 1211, Juneau 8 do 1953 
Arizona | 
Walter FE. Craig, Phoenix National Bank Bldg., | State bar of Arizona 1954 
Phoenix. 
Charles ai. Woods, 3921 La Creciente, Tucson State delegate 1954 
Arkansas 
Joe C. Barrett, Box 816, Jonesboro Bar Association of Arkansas 1954 
Edward L. Wright, Box 1260, Little Rock State delegate 1955 
California 
Charles A. Beardsley, Central Bank Bldg., Oak Former president, American Bar 1953 
land 12 ‘ ssociation 
Guy Richards Crump, 458 South Spring St., Los | Former chairman, House of Delegates 1953 


Angeles 13 


Martin J. Dinkelspiel, 333 Montgomery St., San | President, National 
Francisco 4. 





Conference of 1953 
Commissioners on Uniform State 
Laws 



















Foward J. Finn, 111 Sutter St., San Francisco 4 The State bar of California an 1954 
William P. Gray, 458 South S»ring St., Los Angeles 13 | Los Angeles Bar Association 1954 
R. E. '. Julien, 220 Bush St., San Francisco 4 Bar “ ssociation of San Francisco 1954 
Harry J. McClean, 650 South Spring St., Los An- | State delegate 1953 
geles 14. 
Ar ili M. Mull, Jr., Anglo Bank Bldg., Sacra- Che State bar of California 1954 
mento 14 
Gurney E. Newlin, Edison Bldg., Los Angeles 13 Former resident, American Bar 1953 
4 ssociati on. 
Lovd Wright, 111 West 7th St., Los Angeles 14 Assembly delegate 1955 
Colorado | 
rhomas M. Burgess, Mining Exchange Bldg., Colo- | Colorado Bar Association. - 1954 
rado Springs 
Ja~ es \, Woods, First Nationa] Bank Bldg., Den- | State delegate See Se : 1955 
ver 2. 
Connecuic it | 
Cyril Coleman, 750 Main St., Hartford 3 Board of governors | 1954 
Charles M. Lyman, 129 Church S8t., New Haven 8 State Bar Association of Connecticut 1954 







Charles W. Pettengill, Box 1250, Greenwich State delegate 






1954 

Delaware | 
Thomas Cooch, Delaware Trust Bldg., Wilmington.| Delaware State Bar Association 1954 
P. Warren Green, Public Bldg., Wilmington 6 Board of governors 1955 


Willi 





im Poole, Delaware Trust Bldg., Wilmingtor State delegate 








1955 
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1 F. Canfield, Woodward Bldg., 


TREATIES AND 


Name of delegate 


Columbia 
M. Bastian, U.S. District Court for District 
jumbia, Washington 1 

s H. Burton, Munsey Bldg., Washingtor 
Washingt 
P. Chandler, U. § 


Supreme Court Bldg, 


hington 13 


J. Delany, 1029 Vermont Ave. NW., Wash 


ncis 


‘ecil 


W. Hill, Jr., Tower Bldg., Washington 5 


Kilpatrick, American Security Bldg., 


hington 5 


liek 
hn 


} 
olu 


1 J. Laws, U. 8. District Court for District of 
mbia, Washington 1 


P. MeGranery, Department of Justice, 


Vashington 25 


rege 


gk 


arles 
ngto 
Arthur 
ngto 
Ashley 
ical 


FE. Dix 
] D 
rl 


inc 


1, i 


E. Smy 
Bank Bldg., 
in M 


A tlar 


Willian 


A tlar 

Robert 

A tla 
lawa 


Vacan 


A. I 


hor 


E.B 


Jair es 


lappan Gregory, 105 South LaSalle St 


Albert 
Urba 
Albert 
.. doe 
Barnat 
Floyd 
rhon ¢ 
Benjan 
lana 
Harold 
spoli 
Wn 
vilie 
Perry 
Telfor 
New 


j 


lowa 
Edwar 
Freder 
M oi! 
John I 
Ingalls 
Burt J 


ly Fowler, Citizens Bldg., Tampa 2 


M 


n § 


Morris, American Security Bldg., Wash- 


y L. Munter, Shoreham Bldg., Washington 5 
8S. Rhyne, 730 Jackson Pl. NW., Washington 6 
J. Robinson, 100 Maryland Ave. NE., Wash- 
"W’, Scharfeld, National Press Bldg., Wash- 
‘Solers, 1625 NW 


Ist , Washington 6 


cy 


ie Beggs, Blount Bldg., Pensacola 
Burton, Jr., Box 33, Plant City 
i K. Carroll, Box 58, Jacksonville 1 
iami Beach 39 


A. Davis, 605 Lincoln Rd., M 


e. Lazonby, Box 123, Gainesville 


tre Garr brell, Citizens & Southern National 
Atlanta 3 
Slaton, At.anta 
ita 3 

A. Sutherland, First National Bank Bldg., 
ta 3 (also Ring Bldg., Washington 6, D 

B. Troutman, Trust Co. of Georgia Bldg., 
ta 3. 


Federal 


Savings 


Russell Cades, Bishop Trust Bldg., Honolulu 10 


cy 


Merrill, Carlson Bldg., Pocatello 


is M. Robertson, Box 534, Twin Falls 


Smith, Box 1366, Boise 


P. Carey, Jr., 105 South LaSalle St., Chicago 3 


, Chicago 3 


J. Harno, Altgeld Hall, University of Illinois, 
na 

E. Jenner, Jr., 11 South Ls 
eKnight, 135 South L icago 

as F. Sears, 1 North LaSalle St., Chicag« 

E. Thon pson, 11 South LaSalle St., Chicago 3 
Welch, Kirley Bldg., Kewanee 

in Wham, 231 South LaSalle St., Chicago 4 


Salle St., Ch 
Salle st., C 


as J 


H. 
s4 


Bredell, Consolidated Bldg., Indian- 


T. Fitzgerald, Citizens Bank Bldg., Evans- 


8. 

E. O'Neal, Circle Tower, Indianapolis 4 

1 B. Orbison, Union National Bank Bldg., 
Albany. 


dH 
M 
es Q 
». Randall, American Bldg., Cedar Rapids 
Swisher, Iowa State Bank Bldg., Iowa City 
Thompson, State Bank Bldg., Forest City 


Des Moines 9 
Bldg., 


Jones, Equitable Bldg., 
Miller, Bankers Trust 


ic Des 
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1958—Continued 


Representative capacity 


Board of governors 1953 

Assembly delegate 

Bar Association of 
lum bia 

The Director of the 
Office of the Un 
Che Federal Bar 


1955 
the District of Co 1954 
Administrative 
i States Courts. 


ted 
Association 


Bar Association 
Columbia 
do 


of the District of 


Chairman, National 
Judicial Council 
The Attorney General of the United 

States 

Former president, 
Association, and 
house of delegates 
Bar Association of 
Columbia 
State delegate 


Section of criminal law 


Conference of 


American Bar 
former chairman, 
the District 


f 
ol 


Federal 
Clation 

Section of administrative law 

I'he Solicitor General of the Un 


States 


Communications Bar Asso- 


ted 


State delegate 
Ihe Florida bar 
do 
do 
Former pres 
clation 
The Florida bar 


ident, American Bar Asso 
State delegate 

Georgia Bar Association 

Assembly delegate 


Georgia Bar Association 


State delegate 
Bar Association of Hawaii 


1953 
1954 
Board of governors 


Idaho State bar 
State delegate 


1955 

1954 

1955 

The Chicago Bar Association 

Forr er president, American Bar Asso- 
ciation (1953 former chairman, 
house of delegates (1953); and editor 
in chief, American Bar Association 
Journal 

Board of governors 


1954 
1953 


Illinois State Bar 
do 

Section of labor-relations law 

Assembly delegate 

Illinois State Bar 

State delegate 


Association 


Association 


l'reasurer, American Bar Association 1953 


The Indiana State Bar Association 1954 
do 
State delegate 


Section of bar activities 
Board of governors 


State delegate 
rhe Iowa State 


do 


Bar Association 
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Uembers of the Hause of Delegates as of Jan. 12, 1953- 





Name of delegate 





P. Carey, Wolcott Building, Hutchinson 
Harold R. Fatzer, State Capitol, Topeka 


Douglas Hudson, Marble Building, Fort Scott 
J. B. Patterson, Union National Bank Building, 
Wichita 2 , 
W. E. Stanley, First National Bank Building, 
Wichita 2 
Kentucky 
Blakey Helm, M. FE. Taylor Building, Louisville 2 
Samuel M tosenstein, M. E lor Building, 
Louisville 2 
George 8. Wilson, Jr., Masonic Building, Owensboro 
Louisiana 
Cuthbert 8S. Baldwin, Richards Building, New 
Orleans 12 
George T. Madison, Box 510, Bastrop 
Ben t. Miller, Kean Building, Baton Rouge 6 
LeDoux “t. Pro ty, Guaranty Bank & Trust Co 
Building, Alexandria 1 
Maine 
John J. M 
Clement F 
Maryland 
Edward H. Burke, Mercantile Trust Building, 
Baltimore 2 
Morton P. Fisher, Central Savings Bank Building 
Baltimore 2 
Reuben Oppenheimer, First National Bank Build- 
ing, Baltimore 2 
William C. Walsh, Liberty Trust Building, Cum- 


ber] ' 


t 
lan’ 





Tay 









bon St.. Lewiston 
inson, Box 438, Brunswick 


Massachusetts 
Frank W. Grinnell, 60 State St., Boston 9 
Elwood H. Hettrick, 11 Ashburton Place, Boston 8 
Allan H. W. Higgins, 84 State St., Boston 9 





Franklin J. Marryott, 175 Berkeley St., Boston 17 
Joseph Schneider, 11 Beacon St., Boston 8 
Samuel P. Sears, 1 Federal St., Boston 10 
Michigan 
Th 





nas H. Adams, Penobscot Building, Detroit 26 
Fred Roland Allaben, Federal Square Building, 
Grand Raids 2 
George E. Brand, Cadillac Tower, Detroit. 26 
Glenn M. Coulter, Ford Builting, Detroit 26 
William B. Cudlip, National Bank Builling, De- 
troit 26 
Harry G. Ganlt, Genesee Bank Building, Flint 
Henry L. Woolfenden, Penobscot Building, 
troit 26 
Mary H. Zimmerman, United Artists Building, 
Detroit 26 
Minnesota 
Clifford W. Gardner, Minnesota Building, St. 
Paul 1 
William W. Gibson, Baker Buildiug, Minneapolis 2 
Edward L. Gruber, Torrey Building, Duluth 2 
Mississio>i 
John C. Satterfield, Box 1172, Jackson 
Phil Stone, Box 269, Oxford 
Misso1ri 
Richmond C. Coburn, Ambassador Building, St. 
Louis 2 
James M. Douglas, 705 Olive St., St. Louis 1 
Ronald J. Fou 2 
Robert L. Hecker, Bryant Builting, Kansas City 6 
Fred J. Hoffmeiste~, 818 Olive St., St. Louis 1 
Jacob M. Lashly, 705 Olive St., St. Louis 1 


2 
° 
De- 








314 North Broadway, St. Loviis 2 











Paul W. Lashly, 812 Olive St., St. Lovis 1 
Thomas F. McDonald, 812 Olive St., St. Louis 1 


Henry B. Pflager, Boatinen’s Bank Building, St 
Louis 2 

Walter A. Raymond, Dierks Building, Kansas 
City 6 

John Ritchie, Washington University Law School, 

St. Louis 5 
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Representative capacity 


Continued 


The Bar Association of the State of 


Kansas 


National Association of Attorneys 


General 
Assembly delegate 
State delegate 


Assembly delegate 


States delegate 


Kentucky State Bar Association 
.do.. 
State delegate 


Louisiana State Bar Association 
do 
Board of governors 


Maine State Bar Association 
State delegate 


Maryland State Bar Association 
Section of taxation 
The Bar Association of Baltimore City 


State delegate -.- 


Massachusetts Bar Association 
Boston Bar Association 
Board of governors (1954) ani S 
delegate (1953 
Section of insurance law 
Massachusetts Bar Association 
do 


Chairman, the National Conference of 
Bar Exa~ine>s 
State bar of Mie .igan 


A-revican Jucicature Society 
State delegate 
Detroit Bar Associ ition 


State bar of Micnizan 
do 


Nati nal Association of Women Law- 
vers 


Minnesota State Bar Associ ition 


State delegate " i 
Minnesota State Bar Association 


State delegate 
Mississipi State bar 


The Missouri bar... 


Section of judicial administration 

State delezate 

Kansas City Bar Associ vtion 

The Bar Association of St. Lois 

Former presilent, American Bar 
Association 

Junior Bar Confe~ence 

Section of legal education and adnis- 
sions to the bar. 

Section of real property, probate, and 
trust law. 

The Missouri bar 


Judge Advocates Association 
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Uembers of the House of Delegates as of Jan. 12, 1958—Continued 


Name of de leg ite 


l. Finlen, Hennessy Brilding, Butte 
Jarreson, Electric Builcing, Billings 
Wuerthner, Ford Building, Great Falls 


State House, Lincoln 9 
Sharp Buil ling, Lincoln 8 
State House, Lincoln 9 


langh, 
4. Davis, 
H. Turner, 


E.B 


Shaw Field, Box 1291, Reno 


V. Pie, Box 2455, Reno 
m s ire 
uuchby A 


Colby, 39 North Main St., Concord 


ert W. Upton 
E. W 


14 Park St., Concord ‘ 
nan, 45 Market St., Manchester 


Bell, 801 Asbury 
dicott, Jr., Guarantee 


Ave, Ocean City 
rrust Bldg., 
ler, 17 Academy St., Newark 2 

Smith, Jr., 763 Broad St., Newark 1 
Vanderbilt, 744 Broad 8t., Newark 1 


such, Jr., 11 Commerce St., Newark 2 


Beutler, Theatre Bldg., Taos 
W. Bowen, Box 624, Tucumcari 
Malone, Jr., J. P. White Bidg., Roswell 
-VD Chamberlain, Powers Bldg., Rochester 
leolm Fooshee, 2 Wall St., New York 5 
Harold J. Gallagher, 15 Broad St., New York 5 


Edwin M., Otterbourg, 200 Fifth Ave., New York 10 


Fra i 


roid sey 


Parker, Jr.,40 Wall St., New York 5 
1arn, 195 Broadway, New York 7 
North Seymour, 120 Broadway, 


y l ey 
York 5 
Harrison Tweed, 15 Broad St., New York 5 é 
Wes'o. Vernon, Jr., 15 Broad St., New York 5 
ti: Carolina 
dward L. Cannon, Justice Bldg., Raleigh 
J. Parker, Federal Bldg., Charlotte 2 


New 


Lichard Standard 


sboro 


Wharton, Jefferson Bldg., 


R. Bangs, 215! 


liy i 2 South 3d St., Grand Forks 
tert G. Nilles, 


Black Bldg., Fargo 


wd L. Barkdull, 
eland 14 
C. Ebeling, Gas & Electric Bldg., Dayton 2 
ild A. Finkbeiner, Toledo Trust Bldg., Toledo 4 
Fuller, Ohio Bldg., Toledo 4 ' 
Grossman, NBC Bldg., Cleveland 14 
on B. MecLeskey, 33 North High St., Colum- 


Union Commerce Bldg., 


Morris, Huntington Bank Bldg., Colum- 
is 15 
William H. Nieman, Atlas Bank Bldg., Cincinnati 2 
Joseph D. Stecher, Toledo Trust Bldg., Toledo 4 
Oklahoma 
Hicks Epton, Box 1059, Wewoka ta 
Juanes D. Fellers, First National Bldg., Oklahoma 
City 2 
John H. Halley, 
( ly 2 
Floyd I 
A.W 
Oregor 
Hugh I 
Robert O 
F.M 


117 North Harvey St., Oklahoma 


Rheam, Thompson Bldg., Tulsa 3_. 
lrice, First National Bldg., Ada 


Biggs, Yeon Bldg, Portland 4 be 
Boyd, Failing Bldg., Portland 4_..- 
Sercombe, Walnut Park Bldg, Portland 11 


Term 


Representative capacity expires 


Montana Bar Association 
Assembly delegate 
State delegate 


Nebraska State Bar Association 
do 
State delegate 


..do 
State bar of Nevada. 


The Bar Association of the State of 
New Hamrshire 

Assembly delegate 

State delegate 


New Jersey State Bar Association 
do 


Essex County Bar Association 

State delegate i 

Former president, American Bar Asso- | 
clation 

New Jersey State Bar Association _- 


State delegate 
State bar of New Mexico 
Board of governors 


New York State Bar Association 


Section of corporation, banking, and 
business law. | 

Former president, American Bar Asso- 
Clation. 

New York County Lawyers’ Asso- | 
ciation. 

State delegate . 

Section of public-utility law 

The Association of the Bar of the City 
of New York. 

The American Law Institute 

New York State Bar Association 


The North Carolina State bar 

Section of international and compara- 
tive law. 

State delegate 


State Bar Association of North Dakota 
State delegate... 


Last retiring president, American Bar 
Association. 

Ohio State Bar Association 

Board of governors 

fection of antitrust law , 

The Cleveland Bar Association 

State delegate 





Columbus Bar Association 


Cincinnati Bar Association. . 
Secretary, American Bar Association 


Oklahoma Bar Association_ 
Assembly delegate 


Oklahoma Bar Association 


do seus 
State delegate. _ 


Multnomah Bar Association 
Oregon State Bar 
State delegate _- 
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Members of the House of Delegates as of Jan. 12, 1958—Continued 


Name of delegate 


Pennsylvania 
Robert Dechert, 


Fulto 


Packard Bldg., 
First 


Philadelphia 2 
National Bank Bldg., 


1 B. Flick, 
gh Ze 

rson B. Fordham, University of Pennsylvania 
aw School 


seph W 


Philadelphia 4 
Henderson, Packard Bldg., Philadel- 

ley MeWill 
ia 2 


David I 


Package Bldg., Philadel- 


Maxwell, Packard Bldg., Philadelphia 2 
John 
phia 
Charles B. Nutting, ( 
versity of Pittsburgh, 
Bernard G.§ P 
A.C 


(Vacancy 


Dashiell Myers, 1420 Walnut St., Philadel- 
sthedral of Learning, Uni- 
Pittsburgh 13 

ackard Bldg., Philadelphia 2 
Sir n, City Hall, Philadelphia 7 


srSOr 


Puerto Rico 
Francisco Ponsa-Feliu, Federal Court, San Juan 
A. Cecil Snyder, Box 2392, San Juan 
Rhode Island 
Henry C. Hart, Hospital Trust Bldg., Providence 3 
James L. Taft, 171 Westminster St., Providence 3 
South Carolina; 
Walton J. McLeod, Jr., Walterboro 
Wesley M. Walker, Box 874, Greenvillk 
South Dakota 
Dwight Campbell, Milwaukee Station Bldg., Aber- 
deen 
Roy E. Willy, 
Falls 
‘Tennessee 
Walter P 
Memphi 
Walter Chandler, 
Memphis 
John C 
Chattanooga 2 
Texas; 
William N 
Cecil E 
John E 


Security National Bank Bldg., Sioux 


Armstrong, Jr., Commerce Title Bldg., 


First National Bank Bldg., 


Hamilton National Bank Bldg., 


Croins, 


Bonner, Commerce Bldg., Houston 2 
Burney, Driscoll Bldg., Corpus Christi 
Hickman, Supreme Court, Austin 
W. Carloss Morris, Jr., 1302 Rusk Ave., Houston 2 
G. W. Parker, Jr., Fort Worth National Bank Bld 
Fort Worth 2 
Ben H. Powell, Box 63, Austin 61 
Jas. L. Shepherd, Jr., Esperson Bldg., Houston 2 
Robert G. Storey, Republic Bank Bldg., Dallas 1 
Hatton W. Sumners, Southwestern Legal Center, 
Dallas 5 
J. Cleo Thomp 
Utah 
Leland M. Cumming 
City 1 
Franklin Rit 
nont 
Osmer C 
J. Boone 
Virginia 
Robert 7 
Stuart B 
Thomas B. Ga 
Thomas H. W 
Bldg., Norf 
Washington 
Joseph H. Gor 
Tacoma 
Tracy E. Griffin, Ar 
Frank E. Hol 


Kirby Bldg 


, Dallas 1 


State Capitol, Salt Lak« 


r, Kearns Bldg., Salt Lake City 1 
Ver 
Fitts, 16 High St., Br 
Wilson, 178 Main St., Burlington 


ittleboro 


, Mutual Bldg., Richmond 19 
, Wythevillk 
vy, Electric Bl 
illeox, National 
Ik 1 


npbell 
, Richmond 12 
Bank of Commerce 


Puget Sound Bank Bidg., 
verican Bldg., Seattle 4 
an, Hoge Bldg., Seattle 4 


Richard S. Munter, I 
Alfred J. Schweppe, ¢ 
West Virginia 
Frank C 
State Capitol, Charle 
Thomas yn, Kanawha Valley Bldg., Charles 
ton | 


mpire State Bldg., Spokane | 
‘olman Bldg., Seattle 4. 


Supreme 
ton 5 


Court of Appeals, 


Pitts-_ 


Representative capacity 


Association of Life Insurance Counsel 
American Patent Law Association 


Section of municipal Jaw 


Former president, American Bar Asso- 
ciation 


Pennsylvania Bar Association 


‘hairman, house of delegates 
and State delegate (1953). 
Section of patent, trade-mark, and 

copyright law 
President, Association of 
Law Schools 
Philadelphia Bar Association 
Pennsylvania Bar Association 
The Allegheny County Bar Associa- 


(1954) 


American 


State delegate 
Puerto Rican Bar Association 


State delegate 
Rhode Island Bar Association 


State delegate 
South Carolina Bar Association 


The State bar of South Dakota 


Former chairman, house of delegates 
1953) and State delegate (1954). 


Assembly delegate 
State delegate 


Bar Association of Tennessee 


Section of mineral law 

State bar of Texas 
Conference of Chief Justices 
Assembly delegate 

State bar of ‘Texas 


do 
State delegate 
President, American Bar Association 
Assembly delegate 


Dallas Bar Association 


Utah State bar 
State delegate 


do 
Vermont Bar Association 


Assembly delegate 
Che Virginia State 
State delegate 
Virginia State bar 


Bar Association 


Washington State Bar Association_ 


Seattle Bar Association 

Former president, American Bar As- 
sociation 

State delegate 

Assembly delegate 


State delegate_.- prin ds 


The West Virginia State Bar 
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| Term 


Name of delegate } Representative capacity | expires 


rald P. Hayes, 735 North Water St., Milwaukee 2. | State delegate 
Albert B. Houghton, 152 West Wisconsin Ave., Mil- | Milwaukee Bar Association 
waukee 3. 
Carl B. Rix, Wells Bldg., Milwaukee 2 Former president, American Bar As- 
sociation 
Vacancy “ Wisconsin Bar Association 
Vacancy do 


‘Glenn Kinsley, First National Bank Bldg., | State delegate 


Sheridan 
Vacancy) . Wyoming State Bar 


ASSEMBLY DELEGATES 


t T. Barton, Jr., Mutual Bldg., Richmond 19, Va 
1). Fellers, First National Bldg., Oklahoma City 2, Okla 
eson, Electric Bldg., Billings, Mont 
W. Sumners, Southwestern Legal Center, Dallas 5, Tex 
las Hudson, Marble Bldg., Fort Scott, Kans 
loss Morris, Jr., 1302 Rusk Ave., Houston 2, Tex 
Schweppe, Colman Bldg., Seattle 4, Wash 
4. Sutherland, First National Bank Bldg., Atlanta 3, Ga. (Also: Ring Bldg., Washington 6. 
t W. Upton, 14 Park St., Concord, N. H 
r P. Armstrong, Jr., Commerce Title Bldg., Memphis 3, Tenn 
H. Burton, Munsey Bldg., Washington 4, D. C 
Stanley, First National Bank Bldg., Wichita 2, 
E. Thompson, 1] South LaSalle St., Chicago 3, 
Vright, 111 West Seventh Street, Los Angeles 14, Calif 


Mr. Hotman. This roster will show, Mr. Chairman, that the house 
of delegates of the American Bar Association is a representative body, 
representing all the bar associations of the State bars throughout the 
country, and representing the larger city bars throughout the country. 
The house of delegates is the official policy body of the American Bar 
Association. It outranks the board of governors. It of course out- 
ranks all sections and committees. No one is permitted to come down 
here and make representations to a committee of Congress on any 
matter as expressing the official action of the American Bar Associa 
tion unless the house of delegates has acted. 

While the paid membership of the American Bar Association is- 
the last. figure I think was 44,000—there are something like 160,000 
lawyers in the United States, but these delegates, as this roster will 
show, are in the case of State bars elected by the State bar. So that 
delegate, by representation, represents the State bar. 

The same is true of the city bar. So by and through representation, 
just as you gentlemen down here are elected to the Senate or the House 
of Representatives, the house of delegates has, through its rep- 
resentative capacity, the right to say that it represents the bar of the 
United States. 

Now, Mr. Perlman will well remember that this section, or the coun- 
cil, vigorously opposed the action of the house in Feburary 1952, 
where the house of delegates after more than 2 years of study, passe 
a resolution for the need of a constitutional amendment and adopted 
a text for such amendment, which is before you gentlemen. 

Again, in September last year, at San Francisco, the house of dele- 
gates also after official debate lasting a considerable time, passed a res 
olution for the need of including executive agreements and passed a 
recommended text for that, and Mr. Perlman’s section opposed that. 
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Those votes were by an overwhelming major ity. There was no actual] 
head vote taken, but I talked mg both the secret: iy and assis Stant 
secretary in ¢ hicago the other day and he is ready to come here an d 
testify under oath if necessary to te ell you ge ntlemen that the vote was 
ove rwhe Iming in each instance. 

Now, at Chicago the other day this small group—there having been 
no meeting of the section whatever on this matter, as it was admitted, 
and this report here having been drawn up in longhand on a Sunday 
and presented to Mr. Sweppe in longhand, was then mimeographed 
and presented to the house. 

Now, the house of delegates as a matter of courtesy, unless there js 
something scurrilous in it, will receive a report from any section, but 
if it is a report that is antagonistic to the oflicial position of the house, 
then they put on this proviso or reservation that nothing therein con- 
tained sh: ll be construed as be ‘ing the action of the house. 

So that is the situation today, gentlemen. The house of delegates 
of the American Bar Association was represented by some two-hun- 
dred-and-fifty-odd lawyers who were there in a representative capacity. 

If I may say so, John Hagerty of the Canadian bar paid us a com- 
pliment last year at San Francisco that we were one of the great delib- 
erative bodies of the world because we always had a fixed agenda. 
No man, even the president, is allowed to talk more than 10 minutes 
on a matter unless he has unanimous consent. Therefore, there can 
be no filibustering, matters are thrashed out in debate, with both sides 
being fully heard. The section was fully heard. The committee’s 
report was fully heard and the vote was overwhelming. 

When this came on before the house in Chicago last week, with this 
reservation on it, it was carried, I would say —wouldn’t you, Charlie— 
by at least 85 percent, there was a mere scattering of nays and those 
were the only votes you could construe as having had in mind any 
approval whatever of this criticism which Mr. Perlman has given 
here. 

Now, of course it would be unthinkable even in the Congress of the 
United States or Senate or anywhere else that you could have a unani- 
mous vote on any question, but the votes of the house on all these 
questions have been overwhelming in favor of the committee on peace 
ani law and against the section, whether it was the council section 
or section report as such. 

Senator Dirksen. I have great respect for Mr. Perlman and for his 
legal attainments, and I did not want to be invidious in raising the 
question, but I remember the example of the group of tailors on Tooley 
Street who addressed a petition to the Queen which began, “We, the 
people of England.” I thi nk from time to time when it 1s said we rep- 
resent this group or that group, the committee should as a matter of 
course make inquiries to see whose opinion it does represent. 

Mr. Periman. That is right, Senator, you are entirely right. I 
have here a statement that was prepared by Mr. Benjamin V. Cohen, 
who had been connected with our delegation to the United yom 
many years. He made this statement to an informal group of Sen: 
tors, and I asked him if I might have permission to submit it here ve 
put it in your record. 

The Cramman. Certainly. 

Mr. Peruman. It is a very interesting and very scholarly presenta- 
tion of the point. 
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Che material referred to follows:) 


\RKS OF BENJAMIN V. COHEN TO INFORMAL GROUP OF SENATORS AT DINNER 
CONTINENTAL Hover, Fesruary 9, 1953, ON THE Proposep BricKer AMEND- 
rs TO THE CONSTITUTION 


st year 5S Senators joined in sponsoring a constitutional amendment pro- 
| by Senator Bricker which would impose substantial limitations on the 
er of the President and Senate to make treaties and agreements with foreign 
s. This year 62 Senators have joined in sponsoring a slightly revised 
of the proposed Bricker amendment. 
ight of the fact that we are living in an increasingly interdependent world 
which we cannot isolate ourselves, we should most seriously inquire into 
reasons Why it should be proposed at this time to deprive the Government of 
United States of the powers with which the Founding Fathers deemed it wise 
ndow it. The Bricker amendment strikes not only at the constitutional 
ers of the President, but the constitutional powers of the Senate. 

Fearing that these powers may be improvidently exercised, the Bricker amend- 

ent seeks to impose limitations on the treaty power, which would prevent the 
President with the advice and consent of the Senate making treaties which in 

r considered judgment were necessary to promote the safety and welfare 
he Nation. 

earing the future, the Bricker amendment would deprive the Federal Govern- 

nt the power which the Founding Fathers gave it to deal with the future. In 
ts fears for the future of our democracy, the Bricker ainendment evinces a pro- 

nd distrust of the democratic process and of the competence of future Senates 
letermine what treaties will advance the freedom and welfare of the Nation. 

\ historic review of the treaty provisions of the Constitution revea:s: 

The Founding Fathers gave careful consideration to the treaty provisions 

f the Constitution. They considered it necessary to give to the Federal Gov- 

nment broad treaty powers, subject only to the concurrence of two-thirds of 

the Senate. They believed that treaties once ratified should become the law 
of the land and should override all State laws to the contrary. 

2. Unti! the present controversy regarding the Bricker amendment arose, the 

ajor criticisms directed against the treaty provisions of the Constitution have 
been that the two-thirds of the Senate requirement makes the ratification of 
treaties too difficult and, at times has enabled a small minority to thwart the 
clear national will. The Congress in many important instances has in fact 
chosen to authorize—by the exercise of its legislative powers—important agree- 

ents with foreign governments, rather than to follow the more difficult and 
ess flexible treaty-making procedure. 

Che reciprocal trade agreements, the lend-lease agreements, the Greek-Turkish 
aid agreements, the European aid or Marshall plan agreements, the agreements 
establishing the International Bank and Monetary Fund were all authorized by 
the Congress acting under its legislative powers. 

3. There is no evidence whatsoever that the treaty-making power of the 
Senate has been improvidently or too lightly exercised. 

!. There has been considerable controversy as to the appropriate limits of the 
power of the President to make executive agreements without prior approval 
of the Congress. Few, if any, have denied the power absolutely and uncon 
ditionally and probably no one has been able to offer a satisfactory definition of 
the power. 

On balance the exercise of the power from the Louisiana Purchase to the 
exchange of destroyers and bases has served the national interest. Executive 
agreements not authorized or confirmed by the Congress are neither treaties 
nor laws within the meaning of the supremacy clause. Except insofar as they 

re in fact executed and carried out, they probably impose no obligation on the 
Congress to honor them by appropriations or otherwise. The unavoidable risks 
Which they involve relate not to their future or executory promises but to a 
change in the situation created by their execution which cannot be undone 

Congress, for example, was under no obligation to appropriate money to build 
the bases on the sites which we obtained under the exchange of destroyers 
and bases agreement, but Congress could not recover the destroyers actually 
delivered. 

For over 160 vears we have lived under the Constitution with its existing 
treaty provisions There is nothing in the record of the past which would 
call for a drastic revision such as is proposed by the Bricker amendment 
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The proponents of the Bricker amendment are motivated by their fears of 
the future—not by any record of past abuses. Their anxiety centers about 
measures which have been discussed in the United Nations, relating to human 
rights. They are unwilling to wait and debate these measures on their merits 
as, and if, these measures ever come before the Senate in treaty form for 
ratification. They urge the adoption of a constitutional amendment which would 
make it virtually impossible for present and any future Senate to consider the 
ratification of any convention relating to human rights in any form, even though 
it does no more than commit us to uphold our own constitutional principles. 

The proponents of the Bricker amendment have been particularly concerned 
about three measures under discussion in the United Nations, only one of which 
has come before the Senate for ratification. That is the genocide convention, 
Genocide has been recognized as a crime under international law by the Nurem. 
berg judgments and by the resolutions of the General Assembly. There may 
be a question whether the genocide convention adds significantly to what is 
already international law. Were it not for the fact that the United States ac- 
tively participated in drafting the convention as a part of its struggle against 
this most horrible of international crimes and its failure to ratify might be 
misunderstood, one might question the wisdom of pressing for ratification in 
view of the unreasoning fears expressed by the opponents of the convention, 

But whether the genocide convention is or is not pressed for ratification in 
the immediate future, the United States in view of its world leadership should 
not incapacitate itself from ever joining in a convention which would commit 
us to prosecute under our own laws those guilty of the crime of genocide, when- 
ever the President and two-thirds of the Senate conceive such action to be 
in our national interest. 

The other two measures which have provoked anxiety among the proponents 
of the Bricker amendment have not even come before the Senate. 

The United States originally hoped to increase freedom of information in the 
world through the drafting of treaty. In the discussions in the United Nations 
it developed that many of the other nations were not willing to go far enough 
io make the effort to secure a treaty on the freedom of information worthwhile 
and the United States announced that it could not support the draft under con- 
sideration. The proponents of the Bricker amendment need not be concerned 
about this treaty on the freedom of information which the executive branch of 
the United States Government has rejected. Because we have failed on our 
first attempt to get a good treaty is no reason why we should put ourselves in a 
position that we could not join in a good treaty if and when one could be 
obtained. 

The other measure which causes the proponents of the Bricker amendment 
the gravest anxiety is the Covenant on Human Rights. But this covenant is 
still in the drafting stage. The discussions have revealed serious differences 
even among friendly states. There is serious question whether efforts to com 
promise our differences will provide the basis for a satisfactory covenant. There 
is serious question whether a covenant of compromises will not obscure the 
great principles of the Declaration of Human Rights, which the Assembly unani 
mously ado; ted—not as binding law but as guiding principle. 

The executive branch of the Government will undoubtedly review the whole 
subject before any covenant is submitted to the Senate for ratification. If a 
covenant is submitted which is not satisfactory, it is not likely to be ratified b) 
the Senate s$ut we cannot say to the world that we abandon our interest in 
human rights and our willingness ever to join in any convention which will 
insure the observance of human rights. 

The fear that in subscribing to a Covenant of Human Rights we would aban 
don our own constitutional rights as guaranteed by the Bill of Rights is without 
foundation. The Supreme Court has repeatedly stated that a treaty cannot 
authorize what the Constitution forbids (Geofroy v. Riggs, 133 U. S. 258, 267) 
Even the present draft of the Covenant of Human Rights, which the proponents 
of the Bricker amendment find unsatisfactory provides expressly that “nothing 
in this covenant may be interpreted as limiting or derogating from any of the 
rights and freedoms which may be guaranteed under the laws of any contracting 
state.” 


let us not forget that the fivst suggestion for a Commission on Human Rights 
and Fundamental Freedoms was made by the Honorable John W. Davis in a 
radio address on February 4, 1945, prior to the San Francisco Conference. In 
that address Mr. Davis said: 
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Che proposal I have just read to you urges the setting up of a Commission 
en Human Rights and Fundamental Freedoms. * * * It is a necessary part of 
permanent peace, for there can be no such thing as lasting peace that is not 
founded on the decent treatment of human beings.” As General Marshall stated 
the General Assembly in Paris in 1948: “Systematic and deliberate denial 
basic human rights lies at the root of most of our problems and threatens 


ol 


the work of the United Nations. 

The Bricker amendment is not necessary to protect constitutional rights guar- 
anteed by our Bill of Rights by treaty or otherwise. A textual examination of 
the Bricker amendment reveals that it would deprive the Nation of the treaty 
powers to secure the recognition and extension of such rights in other countries 

nd thereby seriously handicap the United States in its struggle for world peace 
nd freedom. 

“SecTiIon 1. A provision of a treaty which denies or abridges any right enumer- 
ated in this Constitution shall not be of any force and effect.” 

If this provision is intended merely to prevent doing by treaty what the Con- 
stitution forbids in the Bill of Rights or elsewhere, it is not necessary. The 
Supreme Court has repeatedly stated that a treaty cannot authorize what the 
Constitution forbids. But the provision is at least susceptible of a broader 

nterpretation. It refers to any right enumerated in the Constitution. If this 
refers to the reserved rights of the States, it would seriously affect the power 
if the Federal Government to enter into the ordinary treaties of friendship and 
ommerce guaranteeing commercial rights to aliens, which override the laws of 
the States. The language of the proposed text is dangerously loose and vague. 

“Secr1ion 2. No treaty shall authorize or permit any foreign power or inter- 
national organization to supervise, control, or adjudicate rights of citizens of the 
United States, within the United States enumerated in this Constitution or any 
ther matter essentially within the domesic jurisdiction of the United States.” 

In this increasingly interdependent world, this provision, intentionally or not, 
vould raise artificial barriers to the natural and necessary growth and develop- 
ment of international law. International law is based on the customs and 
treaties of nations. Most matters not covered by existing customary interna- 
tional practices and treaties are considered matters of domestic concern. But 
when States, in the exercise of their sovereign powers, deal with a matter by 
treaty it is, at least to the extent covered by the treaty, no longer considered 
a matter of domestic jurisdiction but of international concern. But the Bricker 
imendment would put a stop to this development of international treaty law. 

\t a time when the Government of the United States is urging European 
states to enter into treaties with far-reaching consequences to their internal 
economic and political life, the Bricker amendment would take from the Presi- 
dent and the Senate the power to determine what matters should in this atomic 
age be regulated by treaty. 

If the Bricker amendment should be passed, the President and two-thirds of 
the Senate would be without power to enter into any effective treaty for guaran 
teed disarmament. Effective international inspection and supervision of dis 
armament would certainly infringe on matters heretofore regarded as essen 
tially within the domestic jurisdiction of the United States. 

The representatives of the United States and of other western countries in the 
Disarmament Commission have seriously objected to the contentions of the 
Soviet Union that inspection must not extend to any interference in internal 
affairs. The United States has taken the position that if we are to have effective 
control of atomic energy to insure its use for peaceful purposes only, no obstacles 
must be raised to the international inspection necessary to insure that the control 
scheme is being observed. 

Neither the Baruch plan nor any other plan of disarmament involving effective 
international inspection as a safeguard could be put into operation if the Bricker 
amendment were adopted. Not only would any such plan involve matters here- 
tofore considered essentially of domestic jurisdiction, but it would give an 
international control agency power to inspect and, in that sense, to supervise 
rights of American citizens within the United States * * * rights enumerated in 
our Constitution. The present Narcotic Control Convention, which imposes on 
the United States the obligation to regulate—not only international traffic in 
narcotic drugs—but the internal manufacture of such drugs is another case in 
point. We have even passed legislation in support of this convention, which re- 
quires a Federal license for the growing of opium poppies. 


enkxre no 9 
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Such a convention clearly involves matters which, in its absence, would be 
regarded as essentially domestic. Should it be possible to supplement such a con 
vention with a protocol providing international inspection to insure that other 
countries controlled the narcotic traffic as effectively as we do, the Bricker 
amendment, if adopted, would stand in the way, not only because of its word 
as to domestic jurisdiction, but because the protocol would give an internationa| 
agency inspection powers which, it could be argued, relate to rights of Americay, 
citizens in the United States * * * rights enumerated in the United States 
Constitution. 

Of course, if without the Bricker amendment, we could secure such a protocol, 
our courts under our Constitution would continue to protect the constitutional 
rights of our citizens against action, by treaty, which the Constitution forbids 
But that would not deter, as the Bricker amendment would deter, the interna 
tional agency from reporting whether the law was being enforced in the United 
States, as well as in other countries from which drugs are illicitly exported into 
the United States. Obviously we cannot secure treaties from other countries 
unless the provisions of the treaties are applicable to us as well as to them. 

In the peace treaties with Hungary, Rumania, and Bulgaria, we obtained 
undertakings that they would secure the human rights and freedom of their 
citizens. The Soviet satellite countries refused to set up arbitration commis- 
sions to decide whether they were fulfilling their obligations under the treaties 
on the ground that they related to matters of domestic jurisdiction. The Court 
of International Justice decided that they were under a duty to arbitrate 
Obviously our moral position would be greatly injured when we, in the interest of 
world peace, are trying to insure by treaty that other countries respect human 
rights, if we adopted a constitutional amendment which in effect declares that 
human rights should not be regarded as a matter of international concern. 

In our first treaty—the treaty of 17883—we promised Great Britain that no 
former Tory should suffer any future loss or damage, either in his person, lib- 
erty, or property. But we might not—under the language of the Bricker amend- 
ment—be able to accept such a clause because the rights of the former Tories 
would be rights of American citizens enumerated in the Constitution and an 
international arbitration commission might be asked to make a finding as to 
whether those rights were being respected. 

In the present dangerous conditions of world affairs we cannot afford to get 
into a position where we support the proposition that states cannot and should 
not enter into international engagements to observe the very rights which their 
constitutions are supposed to safeguard, 

This section 2 of the Bricker amendment would deprive us of any leadership 
in the struggle to make human rights internationally secure. If we say that 
rights enumerated in our constitutions cannot be a matter of international con- 
cern, we encourage the totalitarian states to use human rights clauses of their 
constitutions as a bar to prevent inquiry into their flagrant violation and disre- 
gard of the laws of nature and Nature’s God. 

“Sec. 3. A treaty shall become effective as internal law in the United States 
onlv through the enactment of appropriate legislation by the Congress.” 

There has been much misunderstanding regarding the time when treaties 
become effective internationally and internally. 

Internationally all states become bound by treaties in accordance with their 
terms as soon as they are duly ratified. In international law, no state is re- 
lieved or absolved from its international treaty obligations by its failure to 
pass the internal legislation required to fulfill its international obligations. 

In most states, a treaty is ratified by a process substantially the same as the 
normal legislative process required to enact an internal law, and in most states 
at the very same time a treaty is ratified, the internal legislation required to 
give it effect is enacted. While it is frequently said that in most states treaties 
are not self-executing but must be enacted into internal law by legislation, the 
practice in most states is as stated—to ratify a treaty and to enact the necessary 
legislation to make it effective as internal law at the same time and as a part of 
2 single procedure. 

In the United States a treaty is ratified by a process auite different from the 
normal lawmaking process. The concurrence of two-thirds of the Senate is 
required and no action on the part of the House of Representatives is required. 
Under the supremacy clause of the Constitution, a treaty becomes a part of the 
law of the land. The founding fathers were insistent that a treaty, once ratified, 
should become the law of the land, anything in the Constitution or laws of any 
State to the contrary notwithstanding, because they wished to insure that the 
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dged word of the United States in any treaty would be strictly observed and 

ot broken by the defaults of the several States. 

if treaties under our Constitution were subject to ratification by a majority 

f both Houses of Congress, there would be little objection to the proposed sec 
3 of the Bricker amendment, assuming that we followed the practice of 

r States of enacting the necessary internal legislation at the same time and 

a part of the ratifying procedure. But under our present constitutional 

em, it would be highly objectionable for us to bind ourselves internationally 

a treaty is ratified by two-thirds of the Senate and to find ourselves in 
fault on our international obligations because of the prolonged delay or failure 

Congress to enact the necessary legislation to carry out our international 
bligations by internal law, overriding the conflicting law of the several States. 
Section 3 of the Bricker amendment would introduce needless confusion as to 
e effectiveness of treaty ratification by the Senate and cast unnecessary and 
irmful doubt on our ability to carry out our treaty obligations. 

There is no reason why a treaty solemnly ratified by two-thirds of the Senate 
uuld not become the law of the land in accordance with its terms. Of course, 

t is not intended that a treaty should be self-executing, that intention can 
» made clear by its terms or necessary implications, or if need be by Senate 
reservations, and the courts would not treat it as self-executing. Moreover, if 
Congress finds that the treaty has made unexpected or objectionable changes in 
nternal law, the law can be changed by a subsequent law of the Congress, even 

ugh it involves a breaking of the treaty. 

Section 3 of the Bricker amendment introduced dangerous confusion as to 
the effectiveness of treaties duly ratified by the United States and is wholly 

nnecessary to enable the Congress to correct unintended changes in our internal 
iW 

Srecrion 4. All executive or other agreements between the President and any 
international organization, foreign power, or official thereof, shall be made only 
n the manner and to the extend prescribed by law. Such agreements shall be 
subject to the limitations imposed on treaties, or the making of treaties by this 
article.” 

Most of the agreements now made by the President with any international 
organization or foreign country are made as prescribed and authorized by 
Congress. There is no objection or obstacle to Congress regulating by law the 
making of agreements by the President in foreseeable situations and foreseeable 
circumstances. The difficulty is that unforeseeable situations and unforeseeable 
circumstances may arise in this dangerous world, in this thermonuclear age, 
when emergency action must be taken promptly in the national interest. It is 
really unthinkable that the President should be deprived of all power to act to 
preserve the Republic in a grave national emergency because Congress has failed 
to prescribe how the President should act in a situation which Congress did not 
ind could not foresee. 

It has been pointed out that executive agreements which are not authorized 
or confirmed by law do not, under the supremacy clause of the Constitution, be 

ome part of the law of the land. The Congress is not bound to make appropria- 
tions and the Senate is not bound to ratify treaties to carry out executive agree- 
ments of the President. For practical purposes, executive agreements of the 
President are irrevocably binding only insofar as they are executed, only insofar 
is there has been a change in the situation created by their execution which 
cannot be undone. These are the irreducible and unavoidable risks which must 
be taken unless the Nation is to be deprived of all power to act in an unfore- 
seeable emergency. 

In the dangerous world we live in, it cannot be said that no action—in a grave 
national emergency—is better than any action. Even improvident action may be 
better than no action. 

At the hearings on the Bricker amendment last year a witness was questioned 
concerning the agreement to allow the Soviet Union to accept the surrender of 
Japanese troops north of the 38th parallel. The witness did not know whether 
a better agreement might or might not have been made, but he had been told by a 
friend who was with General Hodge’s army in Korea that had there been no 
agreement the Soviet armies would have occupied the whole of Korea. 

There is no justification in our history or experience for making the radical 
changes in our Constitution proposed by the Bricker amendment. Under our 
present Constitution the Supreme Court has adequate power to protect the 
rights guaranteed under the Bill of Rights from infringement by treaty or-other- 
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wise. The powers of the President to make executive agreements are strict}, 
limited and two-thirds of the Senate can and should be trusted in a democracy 
not to make improvident use of the treaty power. 


Mr. Smrrney. Senator, I submit for the record a statement of the 
Americans for Democratic Action which has been furnished to the 
committee and ask that it be received as part of the record. 

The CHamman. That may be done. 

(The material referred to follows:) 


STATEMENT OF AMERICANS FOR DEMOCRATIC ACTION TO THE SENATE JUDICIARY 


COMMITTEE ON SENATE JOINT RESOLUTION 1 (THE BRICKER RESOLUTION), Marcu 
4, 1953 


Americans for Democratic Action believes that the adoption of Senate Joint 
Resolution 1 (the Bricker resolution) and the constitutional amendment which 
it proposes would gravely handicap the United States in its dealings with other 
nations, would make its leadership less effective in combating actual or threat 
ened Soviet aggression and in building a free and secure world, and would be a 
departure .rom our own constitutional traditions in favor of certain concepts of 
sovereignty hitherto advanced most strongly by the Soviet Union. 

The framers of the Constitution considered most carefully its treaty provisions 
They deemed it necessary to equip the Federal Government, through the Presi 
dent, with full treaty powers, subject only to the concurrence of two-thirds of the 
Senate. They believed that, once treaties were thus ratified, they should become 
the law of the land and should override all contlicting portions of State laws. 
Only thus, they felt, could the United States effectively order its relations with 
foreign nations 

From tiie to time during the past 165 years, the treaty provisions of the Con- 
stitution have been criticized as too restrictive, since they have made it possible 
ior a ininority of Senators to obstruct what appeared to be the clear national 
will. Until the present time, they have not been attacked as too liberal—indeed, 
Congress has on many important occasions authorized agreements with foreign 
nations under its legislative power, rather than to attempt the more difficult 
treaty procedure. 

Likewise, Presidents have exercised their power to make Executive agreements 
without prior approval of the Congress. The Louisiana Purchase was an execu 
tive agreement which laid the territorial foundations for the present greatness 
of this Nation. Such agreements have often been made since that time. There 
has been discussion as to the limits of Presidential power in this respect, but 
few have gone so far as to deny its existence. 

The constitutional amendment proposed in Senate Joint Resolution 1 impairs 
the powers both of the President and of the Senate in the field of foreign affairs, 
as an analysis of its first four sections clearly shows: 

Section 1 declares that “a provision of a treaty which denies or abridges any 
righ: enumerated in this Constitution shall not be of any force or effect.” 

If this refers to the possible infringement of the Bill of Rights, it is un 
necessary, Since the Supreme Court has time and again declared that a treaty 
cannot authorize what the Constitution forbids. If it refers to the reserved 
rights of the States, it would seriously affect the power of the Federal Govern 
ment to enter into commercial treaties with friendly states, which ordinaril) 
seek to secure for American citizens the right to carry on business abroad, and 
to insure to the citizens of the other country concerned similar rights in the 
United States, State laws notwithstanding 

Section 2, declaring that “no treaty shall authorize or permit any foreign 
power or any international organization to supervise, control, or adjudicate 
rights of citizens of the United States, within the United States” would, in effect, 
adopt for the United States the same obstructive position that the Soviet Union 
has taken with respect to disarmament, and particularly the control of atomic 
weapons. 

Tue representatives of the United States in the Disarmament Commission 
have objected to the contentions of the Soviet delegates that inspection and supe 
vision of disarmament must not extend to any interference in internal affairs, and 
have always maintained that, if control of atomic weapons is to be effective, 
no obstacles must be raised to international inspection. The Bricker amendment 
would torpedo the Baruch plan which the United States itself offered. 
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Section 3, declaring that treaties “shall become effective as internal law in the 
United States only through the enactment of appropriate legislation by Congress” 
would put the United States in the indefensible position of being bound inter- 

itionally by a treaty entered into by the President with the consent of two- 
hirds of the Senate, but being unable to fulfill its obligations because of a pos- 
sible prolonged delay or failure of Congress to enact the necessary legislation 
to carry out our international obligations by internal law. 

rhe framers of the Constitution deliberately chose the Senate as the branch 
of Congress sharing responsibility with the President in the treatymaking pro- 
cedure, because of its greater degree of continuity in membership. Section 3 
vould take away from the Senate its exclusive role in this respect, and divide 

with the House of Representatives. 

Section 4 seeks to limit the President’s power to enter into executive agree- 
ments. It might be practicable in an 18th century world. But in the present 
vorld unforeseeable circumstances may arise, in which delay while waiting for 

gressional discussion and authorization might expose our Nation to the 
cravest danger. It is unthinkable that the President should be deprived of all 
nower to act to preserve the Republic in a grave international emergency because 
Congress has failed to prescribe how the President should act in a situation 
which Congress did not and could not foresee. 

The analysis of these substantive sections of the resolution strongly reinforces 
our conviction that the Founding Fathers acted with wisdom and foresight in 
framing the present procedures regulating our relations with foreign nations. 
‘he Bricker amendment, in our view, represents a rash departure from our 
laws, traditions, and experience, and we urge that Senate Joint Resolution 1 
ve rejected. 

The CuatrMan. Mr. Smithey, will you read the names of the wit- 
nesses who will testify this afternoon ? 

Mr. Smirney. This afternoon the committee is scheduled to hear 
the representatives of the Chamber of Commerce of the United States. 
In addition, Mr. F. C. McKee, chairman of the Committee on National 
Affairs, of New York City, is scheduled to be heard, and also possibly 
Mr. William O’Neil, of the National Association of Attorneys 
General. 

The Cuamman. What I would like to do is to have you find out if 
any of these gentlemen want to leave town this afternoon and arrange 
to have them testify first. 

Mr. Smiruey. I will do that. 

Mr. Peruman. Thank you very much, Senator. 

1e CHAIRMAN. The committee will be in recess until 2:3 Lis 

The CuarrMan. Tl mmitt vill | r til 2:30 t] 

afternoon. 


(Whereupon, at 12:30 p. m., a recess was taken until 2:30 p. m.) 
AFTERNOON SESSION 


The CHAIRMAN. The committee will come to order. 
I understand that Mr. Hawes has to leave early this afternoon, so I 
will now call upon Mr. Hawes to make his statement. 


STATEMENT OF L. ROY HAWES, SECRETARY OF THE EXECUTIVE 
COMMITTEE OF THE NATIONAL GRANGE, ON BEHALF OF THE 
CHAMBER OF COMMERCE OF THE UNITED STATES 


Mr. Hawes. This is probably a bit unfortunate because my testi- 
mony was really written to supplement Mr. McGrath’s. But I do not 
believe it will make too much difference. 

My name is L. Roy Hawes, and I live in Sudbury, Mass. I ama 
dairy farmer by occupation, and am secretary of the executive com- 
mittee of the National Grange. I served as agricultural adviser to 
the employer delegate at the International Labor Conference in Gen- 
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eva in 1950 and 1951, and also served in the same capacity at the 
conference of American states members of ILO at Rio de Janeiro in 
1952. Iam testifying on this occasion for the Chamber of Commerce 
of the United States. 

As a result of these experiences, I am gravely concerned with the 
type of conventions which come out of international labor conferences, 
The realization that some of them might, at a future time, become the 
law of our land is unthinkable. Should this happen the framers of 
our Constitution would rise from their graves, point the finger of 
scorn at us, and rightfully call us traitors. Even though the members 
of our employer delegations to these conferences do their best to avoid 
this result, they are at times helpless in the face of the demands of the 
other member nations. 

I firmly and wholeheartedly believe in the ILO as one of the United 
Nations’ specialized agencies. The public relations value of an ILO 
meeting, the exchange of ideas and the tearing down of social and 
economic barriers is of inestimable worth. It is a ray of hope to the 
underdeveloped countries, and provides a goal toward which they can 
work. The more advanced countries are happy to share their methods, 
techniques, and experiences but are thwarted in their effort due to the 
statutory enforcement nature of the instrument. 

The countries which need assistance the most have little or no volun 
tary labor-management relations and depend entirely upon Govern 
ment regulation for improving the lot of the worker. This is a direct 
violation of our concept that Government should exert its influence 
only when voluntary efforts have failed. 

It is also true that agriculture has lagged far behind industry in 
improving standards of employment. This is quite natural as the 
diversified nature of the undertaking makes it very difficult to regu- 
late. Asa matter of fact, this is the basic reason why our experience 
at ILO conferences has been so frustrating. 

Unfortunately, many of the countries represented at ILO have not 
been adequ: ately staffed in any of the tripartite divisions. Since the 
questions relating to industry appeared relatively more important in 
their eyes than the questions relating to agriculture, we found in the 
agricultural group many who were not expert in the field. The ten- 
dency of the person without an agricultural background or of the 
untrained person is to apply regulations which have worked success- 
fully in industry to agriculture. This presents a hopeless situation 
because the two are as far apart as the poles. 

Conventions adopted in the past 3 years concern minimum wage 
fixing machinery in agriculture and holidays with pay in agriculture. 
This choice of subjects was most shortsighted and is like putting the 
cart before the horse. With such basic needs as “land distribution” 
and “land classification” to be decided, it seemed ironical to spend 
time determining just how many holidays a worker should have with 
pay when a great many of them work only 4 months out of the year 
and need, first of all, a job and not a holiday. 

When the convention on holidays with pay in agriculture came up 
for final debate in 1952, the Indian Government pointed out the utter 
impracticability of the proposal in India. That nation’s Government 
representative at the Conference stated that what the Indian farmer 
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needs is not vacations with pay in agriculture, but more work. He 
emphasized that there are millions of farmworkers in his country 
who worked only 150 to 200 days per year. 

The United States Government representative on this occasion 

ined with our employer representative, moreover, in emphasizing 
the undesirability of this convention. Our Government representa- 
{ive pointed out ‘that holidays (i. e. vacations) with pay were an ac- 

epted practice in the United States industry and commerce and to 

me extent even in agriculture. It was emphasized, however, that 
this practice had developed, not through legislation, but through col- 
lective bargaining and individual arr rangements between employers 
and employees. It was explained to the “Conference e, moreover, that 
there would be great difficulty in the United States in adopting and 
implementing such a convention on vacations with pay. 

But what did the Conference do? It voted 124 to 16, with 51 ab- 
stentions, in favor of adopting a convention together with a supple- 
mental recommendation. 

Hence, we have this draft treaty in international circulation with 
the official sanction of ILO as a United Nations’ agency. It may come 
before us to plague us at any time. 

In 1951, when I attended the Conference as one of the United States 

meg. ers delegation, we similarly objected to the convention on mini- 

mum wage fixing machinery in agriculture. This convention was 
nevertheless adopted, our United States Government and Worker Dele- 
gates combining against the United States employer to vote in favor 
of it. Even though the wages of agricultural labor have traditionally 
not been viewed as a Federal matter in our country, we find our Federal 
Government’s representatitve voting in favor of this convention or 
draft treaty on the subject. This document, too, may come back to 
lag e us sume day 

The only possible way that this Nation can give its best to the ILO 
is for its representatives to be relieved of the apprehension that some 
day, either by oversight or carelessness or by a plain trend toward 
socialism, some of these ILO conventions which are so contrary to our 
thinking and way of life, could be easily ratified and become the law 
of the land. 

I, therefore, strongly endorse the Bricker resolution, Senate Joint 
Resolution 1, as the simplest, surest, and safest means of protecting 
our laws against indiscriminate treaty ratification. 

The CHamman, Might I ask you what position you hold with the 
National Grange? 

Mr. Hiwes. [ am secretary of the executive committee. 

The Cnatrm.n. Of the National Grange? 

Mr. Hawes. That is right. 

The Cuamman. Where do you live? 

Mr. Hawes. In Sudbury, Mass. Iam a dairy farmer there. 

The Cuarman. How long have you been secretary ? 

Mr. Hawes. I was just elected for my second 4-year term. I have 
been secretary now going on to the fifth year. 

The Cuatrman. Thank you, Mr. Hawes. 

Mr. Hawes. Thank you, Mr. Chairman. 
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STATEMENT OF W. L. McGRATH, PRESIDENT, THE WILLIAMSON 
HEATER CO., CINCINNATI, OHIO, ON BEHALF OF THE CHAMBER 
OF COMMERCE OF THE UNITED STATES 


The Crarrman. I will call Mr. McGrath as the next witness. 

Mr. McGratn. Mr. Chairman and members of the committee, | 
want to take this opportunity to thank you and the members of this 
committee for giving me the opportunity to give testimony in connec. 
tion with the Bricker resolution known as Senate Joint Resolution 1, 

The CuarrMan. Would you identify yourself for the record ? 

Mr. McGraru. My name is William L. McGrath, president of the 
Williamson Heater Co., of Cincinnati, Ohio. I was born in Cincin- 
nati, got a job in my company 82 years ago, and I have been there ever 
since. Our company makes warm-air furnaces. Right now we are 
also fabricating armor plate and jet engine containers. We employ 
about 750 people. 

I am here testifying for myself and the United States Chamber of 
Commerce. 

The Cuatrman. They a ized you to come here ? 

Mr. McGraru. Yes, si 

The Crarrman. Did the *y pass a resolution ? 

Mr. McGraru. Now I am not quite certain as to just what action 
was taken, but I was requested by those whom I consider the appro- 
priate officials of the United States Chamber of Commerce, I would 
say from the president of the United States Chamber of Commerce, 
to put in an appearance here. 

The CHarrMan. Please go ahead. 

Senator Dirksen. Before Mr. McGrath proceeds, I think it will be 
helpful if we can have just a word about ILO and how you are desig- 
nated and how many nations sit in ILO so that we can follow along a 
little bit better. 

Mr. McGratu. Senator, if you will just permit me to move along, 
L have built the picture in just that way in sixth-grade English because 
it is the only kind I know how to use. I never was fortunate enough 
to have the benefit of too much education. So, with your permission, 
if you will, I think I can unfold the story in a way that will give you 
the whole background of ILO and our relations thereto. 

Senator Dirksen. Good enough. 

Mr. McGrarn. My discussion will deal primarily with matters 
essentially within the domestic jurisdiction of the United States which 
are serious ly affected or jeopardized by so-called treaty law. 

For the last 4 years I have served as a member and vice chairman of 
the United States employer delegation to the annual conference of the 
International Labor Organization. I was nominated for this service 
by the United States Chamber of Commerce and the National Asso- 
ciation of Manufacturers. 

During the first three conferences, and part of the fourth, I sat on 
its committee on the application of conventions, which reviews the 
extent to which nations which are members of the ILO have actually 
put into effect the ILO international laws which they have ratified as 
treaties. This last summer I spent part of my time sitting on a 
conference committee engaged in drafting a new proposed interna- 
tional law, which I shall later describe to you, dealing with pregnancy 
and maternity. This experience has given me a rather thorough 
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sight into the nature and intent of the ILO. And I can assure you 
that we need go no further than the ILO to illustrate the growing 
threat of the use of treaties as a means of transferring legislative 

ithority over our domestic affairs from our own law-making bodies 
to an international agency. 

Senator Dirksen. Were those sessions in Geneva ? 

Mr. McGratn. In Geneva, Switzerland; yes, sir. 

lhe International Labor Organization, now affiliated with the 
United Nations, has been in existence for 35 years. During that 
time it has passed 108 conventions—which are, in effect, drafts of 

nternational laws, and which, when ratified by member nations, 

and as a treaty among the nations which ratify them. 

The United States ‘has already ratified 10 of these conventions. 
Nine of these dealt with maritime matters. The other represented 
loption of a revised ILO constitution. That leaves 93 conventions 
that is, proposed international treaties—to be considered by our Fed- 
eral or State Governments. 

I would like to introduce this book as exhibit 1. 

The CHAIRMAN. What is the name of it? 

Mr. McGraru. The title is “Conventions and Recommendations, 
919-49,” published by the International Labor Office. This book 
ontains 98 of the 103 conventions, draft treaties enacted and ap- 
proved at ILO conferences between the period 1919 and 1949. Also, 
t contains 87 recommendations similarly approved during the same 
period. This book might be referred to as the Blackstone of interna- 
tional law dealing with labor, social, and cultural legislation for the 
nember nations of ILO, each convention being drafted into complete 
legislative text by this so-called world parliament. 

The Cuarrman. Mr. McGrath, it is very nice to put in this book, 
but, you see, you will have to send one to each members of this sub- 
committee, or five, because you readily understand more than one 
person has to read this record. 

Mr. McGrarn. I think it would be worth making that contribu- 
tion. I would be delighted to get five copies and see that they are 
sent to the respective members of the subcommittee because this book, 
Iam sure, W ill be most revealing when they begin to examine the text. 

The Cuatrman. Mr. Smithey will give you the names and addresses. 

Mr. McGrarn. I shall be very gl: vd, Mr. Smithey, to do this. 

(The book referred to, entitled “Conventions and ‘Recommendat ions, 
1919-49,” was received as an exhibit and filed with the committee.) 

Senator Dirksen. Mr. McGrath. at this point you have told us now 
you are an employer delegate to ILO, nominated by the Chamber of 
Commerce ¢ 

Mr. McGraru. Yes, sir. My nomination came from the United 
States Chamber of Commerce. 

Senator Dirksen. Tell us who are the other representatives who 
serve with ILO. There is a Government representative from the 
United States, one or more? 

Mr. McGraru. I have a list of the last delegation. You see, I have 
been going over for the last 4 years, Senator, and each year there are 
generally changes in the ietesatiees makeup. Now I happen = have 
the members of the delegation who went over during the year 1952. 
Would you like to have me introduce that, sir? 
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Senator Dirksen. You can insert that when you have it, but just 
for our purpose now, tell us what other representatives or delegates 
there are. If there is an employer delegate or more, then surely there 
are employee delegates. 

Mr. McGraru. The setup is this. The United States Government 
has two official delegates. One of these delegates usually comes from 
the Senate of the United States. 

Senator Dirksen. From the Senate? 

Mr. McGrarn. From the Senate of the United States; yes, sir, 
The other is usually the Assistant Secretary of Labor. But during 
the 4 years I have been going, the Secretary of Labor arrives some 
time during the conference, but during his absence he is always rep- 
resented there by the Assistant Secretary of Labor. 

The Cuamman. The Senators are Herbert O’Conor and Murray of 
Montana. 

Mr. McGrarn. During the year 1949 and 1950 Senator Herbert R. 
O’Conor of Maryland was one of the two Government representatives, 
During the years of 1951 and 1952, Senator James Murray of Mon- 
tana and Phil Kaizer, Assistant Secretary of Labor, was the other 
Government represe ntative. 

Now that takes care of the Government delegation. 

We move on now to the labor delegation. The labor delegate dur- 
ing the period of time I have been going there has been Mr. Phillip 
Delaney, who is the international representative of the American 
Federation of Labor in attending these conferences. Along with Mr. 
Delaney, as well as along with the Government people, there are usually 
6 or 7 advisers that comprise each respective section’s part of the 
delegation. 

In other words, the Government delegation has its representatives 
or advisers, the labor delegate, Mr. Delaney, will have usually 6 or 7 
international presidents of various AFL unions during the first 2 
vears, and then during the latter 2 years there was a combination of 
AFL and CIO in the last 2 years. 

Senator Dirksen. Who designates the employer delegate ! 

Mr. McGrarnu. The employer delegate is usually nominated by the 
United States Chamber of Commerce and the National Association of 
Manufacturers. It is my understanding that they divide the nomi- 
nations. 

Senator Dirksen. You do not mean the employee delegate? 

Mr. McGrarn. No. You asked —_ the employer delegate. The 
employer delegate is named jointly | the two associations. The 
advisers are usually named, perhaps 3 by the National Association 
of Manufacturers and 3 by the United States Chamber of Commerce. 
I understand my nomination came from the United States Chamber of 
Commerce. 

Senator Dirksen. Who nominates the employee delegate? 

Mr. McGrarnu. I understand those are nominated by the Depart- 
ment of Labor. 

Senator Dirksen. Now who votes out of this group? You vote 
over there? 

Mr. McGrarnu. The Government has two votes. Only the dele- 
gates have the power to vote. But they also have the power to desig- 
nate whom they will select to vote for them in their absence. 

Senator Dirksen. So we have two votes? 
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(he CuarrMAN. How many votes are there all together? 

Mr. McGrarn. Four all together. 

(he CuHarrMAN. I mean in the entire conference. 

Mr. McGraru. There are only four votes that really count. When- 
ever an employer representative votes, he votes in the name of the 
employer delegate. 

(he Cuarrman. You did not get my question. With all the coun- 

ries combined how man votes are there ? 

Mr. MGGrarn. There are between 60 and 65 nations, and each has 4 
otes. So we have, we will say, one-sixtieth of the total votes. That 
s, the United States delegation has one-sixtieth of the total votes. 

Does that answer the question ? 

The Cuarrman. That is the question. Thank you very much. 

Senator Dirksen. So nations large and small each have four votes? 

Mr. McGratn. Yes, sir. 

The CHarrMan. Does that apply to the United States and all its 
lerritories? You vote for Puerto Rico and Alaska and Hawaii? 

Mr. MoGrarnu. I do not recall. I have a list of all the countries 
that are there. I have never heard of Hawaii. I think the United 
States Government represents Hawaii and all the Territories. 

The Cuatrrman. Would you mind filing that list if you can find it? 

Mr. McGrarn. I have it right with me. These four copies I have 

ntain a complete list of all the countries represented and the dele- 
gates named. 

Senator Drrxsen. I think that should be filed for the record. 

The CuHarrmMan. Yes, it should be filed. 

The material referred to is as follows :) 


MEMBERS OF ILO 


Afghanistan El Salvador Mexico 
Albania Ethiopia Netherlands 
Argentina Finland New Zealand 
Australia France Norway 
Austria Germany Pakistan 
Belgium Greece Panama 
Bolivia yuatemala Peru 

Brazil Haiti Philippines 
Bulgaria Hungary Poland 

Burma Iceland Portugal 
Canada India Sweden 
Ceylon Indonesia Switzerland 
Chile Iran Syria 

China Iraq Thailand 
Colombia Ireland Turkey 

Costa Rica Israel Union of South Africa 
Cuba Italy United Kingdom 
Czechoslovakia Japan United States 
Denmark Lebanon Uruguay 
lbominican Republic Liberia Venezuela 
Heuador Libya Vietnam 
Egypt Luxembourg Yugoslavia 


Total: 66. 


The Cuarrman. How many votes does Russia and all the satellite 
countries have ? 

Mr. McGrartu. I would like to qualify that statement. Russia 
is not represented as a member nation. However, Czechoslovakia 
and Poland are there, and we assume that they are the listening posts 
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and the mouthpiece of Russia. But Russia as a nation is not repre 
sented. In fact, about the only two countries behind the Iron Curtain 
that are represented there would be Czechoslovakia and Poland, and 
if you would consider Austria as being one of the countries behind 
the Iron Curtain, they are also represented there. 

But we consider as a general rule that these three countries represent 
Russia, and they are behind the Iron Curtain. 

The Cuatrrman. Thank you very much. 

Mr. McGrartu. In 1934, when the United States first became a mem- 
ber of the ILO, the United States was not bound by convention pro- 
cedure, and joined the ILO on the basis that any proposal of the ILO 
would serve merely as a recommendation in the United States. | 
think that is very important. 

The joint resolution of the House and the Senate ratifying United 
States membership, passed in 1934, contained this paragraph: 

Whereas special provision has been made in the constitution, of the Interna 
tional Labor Organization by which membership of the United States would not 
impose or be deemed to impose any obligation or agreement upon the United 
States to accept the proposals of that body as involving anything more than 
recommendations for its consideration * * * 

Now I think you will have a difficult time trying to locate that 
particular paragraph. It seems to be out of print. I believe we found 
that on the wall of the International Labor Office here in Washington, 
but that is something that has been forgotten. 

The Senate and the House when they ratified our membership in 
ILO in 1934 took the precaution to see to it that our Government 
or our country would not be affected by these conventions. They 
recognize their dangers. 

The CuarrmMan. That would be printed in the Congressional Record 
of that day? 

Mr. Mctirarn. That should be. I do not know that. That should 
be in the Congressional Record. 

But the Senate at that time and the House took the precaution, 
recognizing the danger, to incorporate this exception that conventions 
would be treated as recommendations. Now recommendations are 
not international treaties. So, some very wise thinking was done at 
that time. Now let us follow on from there and see what happened. 

But when, in 1948, we approved the present ILO constitution, this 
act put us on the same basis as other federal countries with respect 
to ILO conventions. 

Under the ILO constitution, once a convention has been passed by 
the ILO each member country is supposed to submit it to its own 
treaty-ratifying authority. There are therefore now pending 93 pro- 
posed ILO treaties, which under ILO procedure could be submitted 
to our Senate, or to the States, for ratification or implementation. 
In fact, several of these conventions were, as you know, submitted to 
the Senate by ex-President Truman. Conceivably any or all the 
rest of them could be submitted at any time. 

What is the subject matter of these proposed treaties? I shall not 
attempt to go through the whole list, but will merely cite, for purposes 
of illustration, some of those covering matters which I would cer- 
tainly consider to be “essentially within the domestic jurisdiction of 
the United States,” and that is what I understand the Bricker resolu- 
tion is supposed to provide for. 
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[here are now in existence ILO conventions—that is, draft trea 
ties—ready for submission, dealing with the following subjects: 

Safety provisions in the building industry. 

Gathering of statistics on wages and hours in mining, manufactur- 

buil ling , and agriculture. 

‘Government regulation of written contracts of employment of 
ndigenous workers. It took me a long time to find out what an 
‘indigenous worker” was. 

Government regulation of hours of work and rest periods of bus 
ind truck drivers. 

Medical examination of children employed in industry. 

Freedom of association of employees and protection in the right 
to organize. Take a good look at that one. 

The setting up of a federal employment service. 

Regulation of night work of women employed in industry. 

Labor clauses in public contracts. 

Regulation of methods of payment of wages. 

Government regulation of employment agencies. Take a good look 
at that one, also. 

Minimum wages in agriculture. 

Equal pay for men and women for equal work. 

Holidays with pay in agriculture. 

Social security. 

Government benefits for maternity. 

Among the ILO conventions submitted by Mr. Truman and tiow 
pending before the Senate Foreign Relations Committee are: Con- 
vention 63, concerning statistics of wages and hours of work in the 

incipal mining and manufacturing industries, including building 
and construction and in agriculture, Convention 87, concerning free- 
dom of association and protection of the right to organize, and Con- 
vention 80, concerning the organization of the employment service. 

Now those are sleepers. We have been conditioned. We have 
passed 10 conventions. So why should we not pass some more of 
hem? They are harmless, according to what we are told. 

It may be hard to realize, gentlemen, that the International Labor 
Organization, with delegates from some 60 nations, debates, for a 
whole month each year, the actual nature and wording of proposed 
standard international laws covering subjects of this sort, which we 
in our country would consider, in many cases, even more appropriate 
for State than for Federal action. But such is the case. 

Furthermore, a great many countries of the world, especially the 
socialistically inclined nations, take these ILO conventions very 
seriously, put many of them into effect by implementing legislation, 
and then ratify the conventions by their ratifying authorities. These 
[LO conventions in fact set the pattern for a great deal of domestic 
legislation in countries all over the world. 

This situation is alarming because of the change in the political 
complexion of the ILO which has occurred chiefly during the last 
decade. 

In its earlier years the ILO devoted its efforts to matters dealing 
directly with labor and did excellent constructive work. Its objective 
was that of endeavoring to raise living standards of employees all 
over the world, get them better working conditions, fuller recognition 
of their rights, ete. 
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However, as state socialism came into the ascendancy in Europe 
and the concept of the planned economy gained broad political ac 
ceptance, the ILO stepped beyond the field of labor proper into the 
field of government itself; and under the pretext of “helping the 
workingman,” has put forward a whole series of proposals, which, 
if adopted and implemented in member countries, would of necessity 
force their governments into a socialistic mold. 

The ILO is today, in my opinion, almost completely in the hands 
of a socialistic government-labor coalition, which apparently has as 
its objective the enactment of socialistic legislation, standardized 
along ILO lines, in the largest possible number of countries in the 
world. Their interest is to get these laws on the statute books, 
Whether or not they are actually made effective today is apparently 
secondary. Once a law is passed, the pattern is set. The rest can 
come later. 

Senator Dirksen. When a draft convention goes before the ILO 
body and all the delegates are there, they vote by majority vote? 

Mr. McGrarn. It takes a two-thirds majority vote to carry. But 
T would like to remind you that the breakdown is 2 votes for Govern- 
ment, 1 vote for labor, and they vote together practically all the time. 
So that you have a 75-25 coalition coalition. So we get licked all 
the time. We very seldom win a victory. The only way we win a 
victory is to threaten to walk out of the place, and we have done that 
on one occasion. 

Senator Dirksen. But it would appear from the general member 
ship and the concept that prevails in so many countries that our con 
servative attitude is almost always outvoted, I take it ? 

Mr. McGrarn. Unfortunately our Government delegate will prac 
tically always vote with the other countries of the world, and our 
labor delegate votes with the other countries of the world. So the 
other countries of the world believe, as a result of that expression, 
that the United States Government is in total and complete accord 
with what has been proposed, and we are just the antisocial, dis 
gruntled employers of the world. 

As I said before, we get licked all the time, but we finally developed 
a sort of leatherlike constitution which enables us to take our beating 
and come back and ask them for more, and use their Socialist soapbox 
to try to preach freedom of America and the private-enterprise system 
and the benefits it has given to this country that is supporting the 
rest of the world. 

That is heresy when you talk like that, when you talk there about 
government being the servant of the people and the people being the 
masters, why, you are speaking disrespectfully, and you should speak 
in a low voice, because you are certainly not speaking in accord with 
the beliefs of most of the rest of the nations of the world, and you 
feel very much alone. 

As you meet with these nations vear after year you see that they 
do not understand at all about America. Our Government has not 
been telling those people the story of America. They have been telling 
those people over there that we are completely socialistic over here, 
that we are in favor of all these things. I will get to that a little later. 

To illustrate the Socialist nature of these proposed international 
laws I want to go into detail as briefly as I can with respect to some 
of the most recent ILO conventions. 
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At last June’s Conference the ILO passed a convention entitled 
“Minimum Standards of Social Security.” This was a draft of an 

ternational law providing “government benefits” for practically “all 
the ills the flesh is heir to.” Under this proposal, government would 
pay people money for the following: 

Any condition requiring medical care of preventive or curative 

iture, including pregnancy, and any “morbid condition, whatever 
ts cause.” This would include hospitalization, medicines, and so 
forth. 

Loss of earnings due to sickness of any sort. 

Unemployment. 

Survival beyond a prescribed age. 

Employment injuries, including medical care, hospitalization, and 
medicines. 

Babies: Government pays you for having them. The more you 

ive the more money you get. 

Childbirth, including medical care, hospitalization if necessary, and 
in allowance for suspension of earnings. 

Invalidity, which is defined as “inability to engage in any gainful 
activity.” 

Death benefits, that is, life insurance. 

Realizing, apparently, that full compliance with all the provisions 
of this Convention would break the financial back of any country 
which attempted it, it was voted that any member country could 
ratify the Convention by adopting any three or more of the above 

ategory of benefits. By this political device a country could get 
credit among its voters for having “adopted the Social-Security Con- 
vention” without the obligation of fulfilling more than a fraction of 
its terms. 

When this proposal was first considered in 1951 it contained a pro- 
vision to the effect that insurance should be compulsory and subsidized 
by government, and that no insurance would be legal unless govern 
ment paid at least one-fourth of the cost of the premiums. 

This would put government in the insurance business and very 
shortly put private companies out of it. 

Mr. Edward Stark, a member of the workers delegation from 
Austria, said to Mr. A. D. Marshall, a member of our United States 
employer delegation, that—and I quote- 
the proposed convention did not provide for the immediate destruction of the 
voluntary system of insurance, but would prevent its further extension. 

He was referring to the system which we have in the United States. 

As a result of the violent opposition to this proposal by the em- 
ployers serving on this committee, this particular article was omitted 
from the 1952 draft of the convention which was passed by the ILO 
last June. I cite it as an example of the intentions of the government- 
labor socialistic bloc in control of the ILO. These intentions do not 
change. Sooner or later they will try it again. 

I will deviate from my text a moment to let you know why they 
were persuaded, why these planners were persuaded to omit that par- 
ticular section. 

When we came back from the 1951 conference we got in touch with 

few of the insurance companies here in America and asked, “What 
are you fellows doing about this situation? Are you going to let this 
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condition continue? You had better take a good look at this thing 
or these world planners are going to take over and nationalize the 
insurance companies.” 

On the basis of that suggestion, and there was considerably more 
persuasion, Mr. Robert Hogg, executive vice president of the Ameri- 
can Life Convention, that I think represents many of the insurance 
companies of America, went to Geneva as an observer, and he threy 
fear and consternation into the hearts of the planners, I know, because 
the Director General called me up to his office and said, “Will, what 
sthemeaning’ Whoisthis man who is here?” 

1 thought it would be an interesting thing to give him a little light, 
that at long last the American insurance companies were taking a 
look at this thing, and they were sending over one of their representa 
tives. And Mr. Hogg wrote a very illuminating report on the mat- 
ter. As a result of that pressure, that particular section of the con- 
vention was omitted. 

So we can thank Mr. Hogg for at least that part. 

The CuatrmMan. Can we havea copy of that? 

(The report appears at the conclusion of Mr. McGrath’s remarks. ) 

Mr. MeGrarn. With his permission—I am quite sure he would be 
willing to give it—I would be glad to submit it in evidence. That is 
lis report as to his observation. 

Senator Dirksen. Is Mr. David Morse still the Director General ? 

Mr. McGrarn. Yes, sir. 

Senator Dirksen. Is he not from here ? 

Mr. McGratrn. From the United States. 

Senator Dirksen. That is what I mean. 

Mr. McGrarn. Yes, sir, he is from the United States. 

Senator Dirksen. I think at one time he was in the Department of 
Labor, as Lrecall. 

Mr. McGraru. That is right, I believe he was under the Secretary 
of Labor or something in that capacity. I think he had a choice of 
becoming the Secretary of Labor or taking the job of Director Gen- 
eral of ILO, and he chose the latter because, and it might interest you 
to know, that job is one of the most lucrative jobs in the world. It 
pays $20,000 a year, $10,000 expense account, and you do not pay a 
dime’s worth of taxes. In other words, all of these masterminds who 
plan the welfare of the world are free of taxes. That is one of the 
things they see to. 

The CuatrmMan. That is true of the entire United Nations person- 
nel in this country. 

Mr. McGrarn. That is right. 

Mr. Smrruery. Is Mr. Morse the individual who stated, as Director 
General, “Today the role of the organization,” referring to the ILO, 
“as an international parliament has been generally accepted”? 

Mr. McGrartu. Yes, sir. That is why I used that quote in submit- 
ting this book. He was quoted in that respect by Judge Florence 
Allen of the sixth circuit. I will come to that later. 

The Socialist bloc, however, succeeded in 1952 in writing socialized 
medicine into this Convention on Minimum Standards of Social 
Security. The medical provisions of the convention, scattered 
throughout the document with respect to its various branches add up 
to a complete program of what we in this country call socialized 
medicine. 
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One of our United States employer delegates, Leonard Calhoun, 
Washington atorney and social-security expert, tried to have incor- 
ted in this document a statement of the principle of voluntary 
sociation between physician and patient, in accordance with the 
of rights” of the World Medical Association. He was voted 
You get the doctor and the hospital the Government allots to 
nd like it. 

952 the ILO passed a convention providing for maternity pro- 

Its main terms were these: 

\ employed woman should be given at least 12 weeks off to have 

iby, with free medical care and hospitalization if need be. 

During this period she would receive from the Government in cash, 

nount equal to two-thirds of her pay. 

{ woman cannot be discharged while on maternity leave. 

Interruptions from work for nursing the baby “in cases where the 

(ter is governed by or in accordance with laws and regulations” are 

counted as working hours, and paid for by the company. 

Accompanying the convention is a recommendation which defines 

the Socialists think government really ought to do for pregnant 
yvomen. 

The recommendation provides for 14 weeks of maternity leave at 
full pay, instead of the 12 weeks provided in the convention, extend- 
ing the leave “if it seems necesssary”; and nursing breaks totaling at 
least 2 half-hour periods per day on employer’s time. 

lhe recommendation provides for every conceivable medical bene- 

dental care, midwives, nursing, drugs, and care furnished by such 
r professions as may be recognized to furnish services associated 
with maternity care. 

The CHatrMan. That is what England has today, is it not? That 
s essentially what the Labor Government put into effect in England ? 

Mr. McGraru. England did not participate in this particular con- 
ference last year because they took the position that their provisions 
for such emergencies were so broad that they did not feel it was neces- 
- for them to be there. In other words, they were doing in effect 
what was proposed here. But I think England also had in mind that 
he did not want to dignify this particular discussion by her presence. 
I think the subject was so obnoxious as an international treaty that 
they were not represented. 

(he CuarrMan. As a matter of fact, England for years and years 

d years, long before the Labor Government, gave maternity leave 
toemployees. A woman who gets pregnant in England gets 77 days’ 
eave, 

Mr. McGrarn. Senator, that is their contention. They took the 
position there was no reason why England should participate in this 
particular convention because of the liberal allowances that they had 
ilready provided for. 

further provides for further benefits in kind or in cash, such as 
layettes, milk, or nursing allowances. There is no distinction between 
legitimacy and illegitimacy (delicately defined as “without benefit of 
marriage”). 

When I got into that subject, to me “legitimacy” and “illegitimacy” 
were good “Anglo- Saxon words, and we could not understand what 
they meant. We could not understand why they wanted to put these 
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other words in. They said the wording “without benefit of marriag, 


ry 
{ 
- 


has less connotation of an evil act. We voted against it, but we 
licked, as we always do. 

An unmarried girl need not worry about having a baby. Gover. 
ment will provide. 

I sat on the committee discussing the maternity protection. At 
times I could not believe my ears. 

One morning an incredible argument developed as to whether ay 
employer might be allowed to supply any maternity benefits. Th 
majority answer was emphatically “No.” 

The Government representative from the United States serving on 
this committee was most emphatic on this point. She followed con. 
sistently the United States Government stand on this issue. In its 
official communique to the ILO office, our United States Government 
referred to “the undesirable practice now in effect in some countries 
whereby the employer pays maternity benefits directly out of his own 
funds to women workers in his employ.” 

Senator Dirksen. What agency issued that kind of statement 
directive ? 

Mr. McGrarn. That comes out of the Department of Labor. 

Senator Dirksen. You say that is an official statement addressed 
by our Government to the ILO Convention ? 

Mr. McGraru. Yes, sir, the individual representing our Govern- 
ment stated that that was the authorized position of the United States, 
That is why I quoted it. 

Following the lead of the United States Government representative, 
the majority Socialists agreed heartily with this point of view. It 
would never do for an employer to do anything for a pregnant woman. 
That might give rise to the impression that an employer had some 
concern as to the welfare of a pregnant woman. It seems that con- 
cern over pregnancy must be confined only to government. Em- 
ployers must be taxed to take care of pregnant women, but the care 
and the money must be provided not by employers but by gov- 
ernment, with a few well chosen words as to how kind government 
is to the working girl. 

Senator Dirksen. When you say “by government,” that obviously 
would have to be translated through the efforts of a social worker in 
government employ ? 

Mr. McGraru. Yes, sir. 

The government delegates from India and Pakistan pointed out 
that in their countries, government could not finance such benefits, 
but that some employers were willing to set up such a plan. They 
asked, could not some exception be made for such a situation? Indeed 
not, said the committee. 

They wrote into the maternity protection convention the clause: 
In no case shall the employer be individually liable for the cost of such benefits 
due to women employed by him— 
which would even outlaw arrangements made through collective bar- 
vaining. 

Now over here on a voluntary basis in negotiating contracts we 
have hospitalization. That is contributed to jointly, sometimes en- 
tirely, by the employer; but if this particular convention were ever 
to go into effect over here, the chances are it might outlaw the volun- 
tary system of contribution that is now in effect. 
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Under Socialist philosophy, human considerations are not allowed 
the employer. They are permitted only to government. 

For one whole afternoon government, labor, and employer dele- 

ites, from nations all over ‘the world, debated the question as to 
whether a woman nursing her baby, on time paid for by the em- 
ployer, should do so ina single period of 1 hour per day, or 2 periods 
of one-half hour each. I recall that Israel held out for 1 hour and 
France was strong for 2 half-hour periods. On this great interna- 
tional point the representative of the United States Government ap- 
neared neutral. 

Senator Dirksen. I do not suppose the baby was ever consulted 
ibout that 

Mr. McGrarn. And yet, you know the thing is not funny, the 
thing is just so tragic that you are just appalled by it all. 

Senator Dimxsen. I think this is almost. world-shaking. 

Mr. McGrarn. It certainly gave me the jitters and frustrations. 

| know what it did to the delegate of the employers. He had a 

heart attack and they finally brought him back last year. Then the 
est of the delegation went on down to take over for him again. That 
is Charles P. Mi C ormic *k, of McCormick & Co., Baltimore. He lived 
with this thing for 3 years and finally capitulated on the fourth year. 
But he isa great citizen; he did a good job. 

Senator Dirksen. Being a father and having only a modest notion 

bout all this, it seems to me that the baby is a party in interest in this 
feeding matter. 

Mr. McGratn. They come to the baby later. 

Senator Dirksen. Good. 

Mr. McGrartu. I know I was challenged as to the unsympathetic 
attitude that I had so far as motherhood was concerned. 

The CuatmrmMan. Mr. McGrath, if I might interrupt, with profit I 
think you could read the debate on the Senate floor when the greater 
conservatives in our Senate, men whom you esteem and members of 
your organization, voted in favor of maternity leave and said that our 
Government should pay for the care of the babies. Every important 
doctor in Washington, except the doctors for the Army and Navy, 
came in and testified before our committee that that baby needed that 
care 4 weeks before the baby was born and 4 weeks afterward. It is 
nothing new here in our Senate. You would be amazed at the Sena- 
tors who supported it from the conservative standpoint. 

[am not talking about any of these fellows who are called radicals. 
I am talking about the leaders, men who have been supporting the 
National Manufacturers Associ: ition, who gave speeches on the floor 
in behalf of it. 

It isa big question. Of course, the point is that it is the care of the 
baby that is involved. 

Senator Dirksen. The point that McGrath makes is this: That the 
employer must evidently keep his allegedly profane hands off. He 
is not supposed to have any interest in this at all; he might contaminate 
the situation. 

Mr. McGraru. That is exactly correct. 

Another thing they use is this argument: That if the employer had 
anything to do with it, it might prejudice his attitude toward pregnant 
women. So we must keep pregnant women out of the unscrupulous 
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hands of the employers because they might take the position that the 
employer would discharge the woman. 

The Cuamman. Mr. McGrath, you carinot name me a civilized 
country—and I include Japan and Germany—a single country as side 
from the United States, where the Federal Government does not give 
a leave of absence to women employees, married or unmarried, 
who are going to have a baby. I have we, sewn that thing. You 
will find a record in the Congressional Record ; we are the only country 
in the entire world that does not take care of lanes women, married or 
unmarried. 

Senator Dimxsen. Mr. McGrath’s point is that the employer has 
some interest in this, too, and wants to provide some benefits, but here 
is a convention that says, “You are out in the cold; no matter what you 
want to do for the baby and the mother, you are not supposed to have 
any interest in it. 

Mr. McGratn. This is the ve ry thing that labor unions are nego- 
tiating upon, and under the voluntary plan the employer assumes all 
the cost of hospitalization, provisions are now being made, but under 
a voluntary plan, and it 1s negotiated. But under this setup the 
employer must. be kept out of the picture completely. There can be 
no negotiation. 

One morning there was a long debate on the subject of whether the 
Government should or should not furnish layettes. 

Another technical point was this. If a mother was unable to fur- 
nish her own milk for her own baby she would have to buy it. There- 
fore the Government should buy it for her. But if the Government 
bought cow’s milk for one mother, was that fair to the mother who was 
able to furnish her own milk? This led to the conclusion that a 
mother who could furnish her own milk should likewise be paid by 
the Government for doing so, and while dispensing it she would also be 
paid an hourly rate by her employer, and then there was some facetious 
discussion about time and a half. 

I want you to bear in mind that these were matters solemnly dis- 
cussed for inclusion in the terms of an international treaty—and 
then consider the words of paragraph 2, article VI of the Constitution 
of the United States which says that— 
all treaties made or which shall be made under the authority of the United States 
shalt be the supreme law of the land. 

Were the men who wrote that paragraph in our Constitution 
thinking of layettes or mother’s milk ? 

Gentlemen, in the days when that paragraph was written, nobody 
could have dreamed that proposed international treaties could ever be 
devised which would include subject matter such as is now included 
in ILO conventions. We need a new provision in our Constitution 
because a situation has developed of which its original drafters never 
could have conceived. 

At this point I would like to introduce for the record exhibit 2. 
I wish to introduce issue No. 25, dated June 24, 1952, of the Provi- 
sional Record, which I suppose they think of over there as the counter- 
part of the Congressional Record, of the International Labor 
Conference, 35th session, which contains the report of the Committee 
on Maternity Protection and which incorporates the text of the conven- 
tion, draft treaty, and the recommendation, both of which were 
approved at the 35th conference of the ILO. 
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e CuarrMAN. Do you want to put this in the record ? 

McGratn. Yes, sir. That is exhibit 2. 

e document referred to, issue No. 95 of the Provisional Record, 
eceived as an exhibit and filed with the committee. ) 

McGratrn. At the 1951 conference the ILO passed a recom- 
lation which contained two significant prov isions. It stated, first, 
under certain circumstances legislation should be enacted to 

vovernments to “negotiate, conclude, rev ise, and renew collec- 
ore ments,” and, second: 

ppropriate, having regarding to established co nllect i ve bargaining prac 


ieasures, to be determined by national laws or regulations and suited to 
itions of each country, should be taken to onan the application of all 
1 stipulations of a collective agreement to all the employers and workers 

| within the industrial and territorial scope of the agreement 
efly summed up, what this means is that government should be 
wered to take over collective bargaining and if it chose to do so to 
id it by arbitrary decree, to establishments not covered by an 
nent. They VOT industry) ide bargaining cleverly concealed 
vords, and you have to sweat to find out what they are really 
rng about. ‘ : 
o in the 1951 agenda and carried over into 1952 was a proposal 
uerading under the innocuous title, “Cooperation Between Public 

orities and Employers and Workers’ Organizations.” 

While the purposes of this proposal were cleverly concealed in the 

al text submitted to the conference, some of the workers made it 
that it was designed as a step in the direction of management of 
ndustry by joint committees of workers and management. In short, 
he objective seemed to me the equivalent of what we in this country 
call codetermination, and in Germany today they call mitbestim- 
mungsrecht. 

The plan, according to its original outline, would be established in 
three successive steps—namely, at the company level, the industry 
level, and finally, the national level. 

The obvious intent of the Socialists was to enforce cooperation by 
statute and then inject government into the cooperation machinery, 
especially at the national level. This would enable government, in 
case of disagreement, to decide the issue. The end results would be 

1) the immediate assumption by unions of a share in management, 
and (6)ultimate government direction of industry. 

And that objection reached this point. We went to the Director 
General, and we said it was agreed previously that subjects of this 
sort would not come up any more. “Now we are saying to you, Mr. 
Director General, that if that is not changed, at least the employer 
delegation of the United States is going home.” 

Senator Burier. Is my friend Charles McCormick the head of that 
delegation ? 

Mr. McGrartu. Charles McCormick is one of my dear friends. He 
was flat on his back as a result of his experience. Are you from Mary- 
land, sir? 

Senator Burier. Yes. 

Mr. McGrarn. Is this Senator Butler? 

Senator Burier. Yes. 

Mr. McGrarn. I am glad to meet you, sir. 
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Charlie McCormick, if there ever was a tragic figure, when I say 
him in June of 1925 it was Charlie McCormick, and he was on hjs 
back because he is a pretty sensitive sort of individual, and he just 
could not stand the beating that we were taking over there for the last 
t years, and he developed a heart attack. Fortunately, he has beep 
able to work out. of it, but he would be down here, I can assure you, 
and he would be occupying this seat if it was not for his physical 
condition. 

The CHarrmMan. What is his business? 

Mr. McGrarn. He is president of McCormick & Co., teas, spices, 
condiments. They do an international business that also ties in with 
Schilling of San Francisco. It is a very fine business. 

Charlie McCormick is a great citizen, and I think, sir, you will 
vouch for me in that respect. 

Senator Butrier. I most certainly will. 

Mr. McGraru. At the 1952 conference, owing chiefly to the stren 
uous objections of employer delegates, this whole proposal was limited 
to the plant level and softened to a brief recommendation saying, in 
effect that “cooperation is a good thing and should be encouraged.” 
No convention or proposed international treaty ~~ involved. But 
again I cite this as evidence of the basic intent of the socialist gov 
ernment-labor bloc in the ILO. 

Now I want to go back to the 1950 conference. I am picking out 
certain things, in an effort to give you the overall pattern which be 
comes only too plain to anyone who ‘like myself has attended ILO con 
ferences for 4 successive years. 

In 1950 the ILO passed what it called a resolution on action against 
unemployment. This was certainly a harmless title. Presumably 
everybody should be in favor of anything that would reduce unem 
ployment. But I want to read you some ‘paragraphs from this reso- 
lution, and ask you to consider them carefully, and think between 
the lines. 

1, All countries should establish as rapidly as possible systems of unemploy 
ment benefits adequate to enable involuntarily unemployed workers to maintain 
at least a socially acceptable minimum standard of living; 

2. All governments should insure that their economic information services 
and their administrative machinery are adequate and, in particular, sufficiently 


flexible, to enable them to develop and to implement effective full employment 


policies * * #:; 
3. In seeking to maintain, by domestic measures, a level of aggregate demand 
appropriate to the maintenance of full employment, governments should pay 


particular attention to 


(a) the importance of achieving at the same time such basic social ob 
jectives as continuous economic growth, steady advance in standards of 
living and social progress, the promotion of which requires in particular 
efficient and flexible production, an equitable distribution of incomes, and a 
balance of investment, consumption and leisure adapted to the requirements 
of the particular community ; 

(bd) the need for prompt compensatory action to offset fluctuations as 
they occur—either measures directed at particular sections of the economy, 
such as measures to maintain agricultural incomes, stockpiling, public 
works and measures to stimulate activity in particular industries, or meas 
ures designed to increase demand generally, such as lower taxes, consumer 
subsidies, and liberalization of credit facilities. 


There is much more of it, but that is enough to tell the story. 
Speaking in opposition to this resolution, William B. Barton, man- 
ager of the labor-relations department of the United States Chamber 
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vee rece and a member of the United States employer delegation, 

before the plenary session of the [LO—and incidentally Mr. 

n took an awful beating on that oceasion. I happened to be his 
nate. This is what he said: 


t 


us be specific and take a few examples of what this document really 
Subparagraph 3 (@) tells us, among other things, that governments 
d pay particular attention to achieving a balance of investment, consump- 
nd leisure, adapted to the requirements of the particular community. What 
that provision mean? Nobody knows. It may mean one thing to one person 
n this audience and quite another thing to other persons. How then will 
irpose set forth be achieved? The answer is easy. It is a language that 
sional economic planners just love. They would set up a bureau or a 
nent agency and it would decide what these words mean. The planners 
ng it would be the judges. The writers of the resolution were not satis- 
th the language directed to investment and consumption but they are 
g out to the control also of leisure time I do not want government 
s controlling, or even suggesting, how I am to use my leisure time. I 
think you want it either. There may be some justification for such a 
re in time of war, but God deliver us from all that in time of peace. In 
graph 8 (c) they are also going to take jurisdiction over our social 
nships. I do not want government planners laying out my social life 
»not believe you want them planning it for you at all. 
Qn this occasion the ILO planners did not have the effrontery to 
‘e their proposal as a convention. The resolution, however, made 
ear their purpose—to achieve a government-dominated economy— 
their past conduct shows that they will not hesitate to present 
matter as a convention when they think the time is ripe. 

Now suppose you add up, and put together, the convention on mini- 
standards of social security, the maternity protection conven- 

the collective-bargaining ‘recommendations, and the resolution 

employment, all of which I have cited. What do you get? 

ou get a picture of the Socialist scheme for tomorrow. 

In those golden days, government runs everything. 
vernment regulates production, distr ibution, and prices. 
vernment tells men where and how they must work. 

Government takes over collective bargaining and makes it a fune- 

of the state. 

\nd, most important of all, government takes over the function 
e family. 

\pparently, in the ideal socialistic state practically all women are 
sed to work. Their babies, legitimate and illegitimate alike, are 
ed by government benefits; and in due course they bring them 

ork with them, placing them in government-run nurseries and 
ng their machines or typewriters, to nurse them on company time. 

Now, you would be perfectly amazed at the extent to which through- 

Europe that practice is in effect. You see, the whole plan over 
re—and they are not in sympathy with what we are proposing— 
jist use women because they can be hired at a cheaper rate. Even 
employers go along with the government; they can hire them for 
55 percent less than they hire men. So, consequently the women 
bear babies, and therefore it is assumed that the government 

t es eee 
e place of the father in the scheme of things is reduced purely 

e fune ‘tion of paternity. 

senator Dir KSEN,. He i s just a biological necessity, I suppose. 
Mr. McGrarn. Exactly. 


‘ 
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The state provides against a multitude of contingencies for wh 
in a free society, the husband and the father as head of the family 
supposed to provide. : 

Under such circumstances, what becomes of the family? W 
becom of the home / What is the object of the institution of ma 
riage’ What happens to the children, starting life in gove1 
or industrial nurseries? What are the people, save wards OT t} 
state 

Such a picture as an objective of human progress is to me a con 
that is shocking. It violates every principle upon which I ya 
brought up asa citize nof our United States. 

But bear in mind it does not in the least shock the thought leade 
and prime movers in the government-labor Socialist bloc dominating 

ILO. 

Ne ther does it shock the delewates from the so-called underdeve 
oped countries who, I am sorry to report, have been sold by wi 
Pocli s on the idea that the United States is re: ally a backw: ard ; 

ary Nation, and that modern Socialist concepts ramet nt 
on behalf of progress for tomorrow. 

At the 1951 conference Charles P. McCormick, the United Stat 
employ r delegate, delivered before the conference an address 
which he tried to explain the American system. He emphasized c 
petition as the main factor which in the long run advances the stat 
ard of living. He talked about quantity production and the desira 
bility of having better things for more people at lower cost. 

But in the ILO our philosophy of living and doing business 
brushed off as somet] ing obvion isly on its wi ay out, lingering appal 
ently only by accident, and not entitled to serious consideration. Fo: 
eX: unple, In reply to Mr. McCormick’s explanation of our free col 
petitive system, Mr. Leon Jouhaux, the workers’ delegate fro: 
France, said to the conference, “I would like to say a few words 
reply to Mr. McCormick, who strove to give to economic liberalism a 
place which it perhaps held in the past but which it no longer holds 
today. 

By this time, gentlemen, you may have in your mind an imaginary 
picture of an ILO delegation from the United States of America 
standing together on behalf of our free competitive system, in oppos 
tion to the Socialist majority. I must report, however, that such 
not the case. 

The fact is that at the four conferences that I attended the tw 
voting delegates representing the United States of America have 
voted on practically every issue with the Socialist majority. The 
have voted in favor of every proposal which was contrary to the basi 
philosophy of the United States. They have voted in favor of ever) 
yroposed treaty which would subject the domestic affairs of the 
U Jnited States to international Socialist laws drafted by the ILO. 

In the critical statement that I have made concerning the conduct 
of the two United States voting delegates, I wish to exclude from such 
reference former Senator Herbert R. O’Conor, of Maryland, who was 
one of the two United States Government delegates. Senator O’Conor 
only attended the 1949 and the 1950 conferences. During the limited 
time that Senator O’Conor was able to remain in attendance at ea 
of the conferences and prior to each time that he was called back 
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W ngton on important business of the Senate, his presence at the 
ference as well as his advice and guidance to all members of the 
d States delegation was constructive and helpful. 
= too bad that more men of his type and caliber are not sent on 
ons of this sort. I think I am safe in saying that if Senator 
nor had not interceded in our behalf, our task would have be 
so burdensome at the end of 1949 and again at the end of 1950 
plover delegation would have just gone home. But he stepped 
d vot some of these planners of our own Government told pretty 
ly to the point he was even objectionable over there. They did 
vant him around there. He was not the kind of influence that 
ilong with their type of thinking. So they had to arrange it 
t him out and let his alternate take his place. 

| realize these are pretty serious statements, and I am prepared to 

kK them up. You see, we have 7 or 8 members that went along, 

they are all back here. They can still talk. 

Senator Dirksen. I was going to remark, Mr. McGrath, that they 

regard our social concept as a little antiquated, but the largesse 
f the United States Treasury is still gratefully received over 
s it not? 
Mr. McGratu. If it was not for that, they would like to have us 
home. They are sick and tired of us. The only thing they like 
t us is Our money. 

Now when you pin them down to this plan, “How are you going to 

ince this?” well, the way you are going to finance is for America to 
idvance $40 billion to $50 billion. Now that is to be a revolving fund, 
and if you relieve poverty in the world, you will have peace. So that 
all that America has to do now in addition to what we have done is to 

| over there $40 billion to $50 billion, and then they will manage that 
mey for us and relieve the suffering of the world. It is just that 
ple, and they believe it. 
Che Cuarrman. May LI ask you a question ¢ 
Mr. McGratru. Yes, sir. 
The Cuarrman. When the United Nations Charter was up in the 
cress, did the United States Chamber of Commerce register one 
gle protest against its adoption ? 
Mr. McGratn. I think I can understand that, Senator. You know, 
nessmen and a lot of other citizens sometimes are too careful. They 
were particularly careful during the last 20 years as to whom you 
offended. I was not so careful, and I have made some enemies in 
wes that certainly make things uncomfortable for me on occasions, 
iat is all right; 1 am pretty close to 60, and maybe I have only about 
or 6 more years to go. But I am not afraid, because why should we 
ve, when we consider what is at stake ? 

In other words, what will I amount to? So I have taken something 
of a chance. 

The Cuatrman. Mr. McGrath, can you name a single large news- 
paper, aside from the Chicago Tribune—and heaven knows that the 
Government tried to get them indicted, as you know—can you name a 
single large newspaper that, if we may use the rough term, had the 
cuts to get out and fight the United Nations? 

Mr. McGraru. Well, Senator, that is certainly asking me a question. 
| don’t think I am well enough informed to say. I know of one other 
paper, of which I happen to be a director, and that is the Cincinnati 


hy) 
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Inquirer of Cincinnati. And I think that the Cincinnati Inquirer has 
had the courage to take a rather definite and positive position on the 
United Nations and every other issue. 

The Caiman. A small group of us looked around in vain. 

Mr. McGrarn. I know you were very lonesome. 

The Cruatrman. We looked around for another newspaper aside 
from the Chicago Tribune and could not find one. I am talking aboy; 
the larger newspapers. 

Senator Dirksen. Of course, Mr. McGrath, what the chairman 
says, I think, gives special point to the case you are making here jp 
this prepared statement, to this effect: The United Nations Charte 
was a treaty, and it was ratified, as all other treaties are ratified, by th 
Senate. There was a great propaganda effort on that subject. It 
would endeavor to put in a bad light anybody who had the fortitude to 
resist it. 

Now, you have recited here many conventions that are waiting to be 
submitted, to this country and other countries, and some that have 
already been submitted, and it is fair to assume that group interests 
and group pressure will develop in order to popularize them, to push 
them over. After all, this is only a human body, where Members try 
to get reelected to public office if they can. And without reflecting 
for a moment upon either the integrity or the courage of any Member 
of this Senate, I have been in public life for 25 years, and 20 years of 
it here in Washington, and I know a little something about the pres- 
sures that are exercised. 

Now, when you get pressures going, on things like this, two things 
happen. Sometimes those people in public life say, “Well, if that is 
what they want, they can have it.” Then it comes up on your blind 
side. You cannot always spell out all the words, as you know, in 
some of these things. And pretty soon you have an impairment of 
certain rights of citizens within the United States of America. That 
is the thing we are dealing with here, in the Bricker resolution. 

Mr. McGratu. Yes, sir. I agree with you heartily, Senator. And 
I think we have got to take a rather charitable viewpoint toward the 
feelings of people in relation to the United Nations. 

I know I was one of those who went along and thought that the 
United Nations had a very great and definite objective; and I still 
believe that it has a place and it has a purpose. So at that same 
time, without having read the fine print, and going along with the 
mob thinking on the subject, and not listening to the remnant—you 
know, the remnant is the pretty small group that sometimes has a 
lot. of courage, and they are the crowd that sort of keep us on the 
track. Of course, they are just completely out of step with the think- 
ing of everybody. And the thinking was definitely that, at that time, 
because they had been sold a bill of goods and they knew not what they 
bought. 

The Cuarrman. With 11 million soldiers out of the country. 

Mr. McGrarn. Yes, sir. 

The Cuarrman. But you were here this morning when the witness 
testified ahead of you? 

Mr. McGrarnu. I have been here all day, sir. 

The Cramman. You heard this man testify ahead of you this 
morning ? 
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Mr. McGratn. You mean this preacher, Reverend Boss, I think? 

The Cuaraman. Reverend Boss. 

Mr. McGratn. Yes. 

The Cuarrman. Now, you noticed how repeatedly, time and again, 
the Senate had to work with the Executive, and there had to be very 
fine cooperation and all that sort of thing. 

Che point that is left out there, is the very thing Senator Dirksen 
mentioned. That is this great wave of propaganda that affects the 

.ators when there is a treaty in which certain groups are interested, 
when they get out and issue the propaganda to the newspapers, and 
over the radio. It is bound to affect a Senator. I do not see how it 

uld help but affect him. You agree with me on that, do you not, 
nator ¢ 

Senator Dirksen. I do. 

The Cuarman. It makes it difficult. 

Mr. McGratn. Well, I think any Senator that would dare to hazard 

ising his voice in opposition to the United Nations in particular 
would lose for himself quite a few votes, even today. Because the 
people don’t understand. And I think it would be a very hazardous 
position for any Senator, I don’t care how popular he is, to say, “I am 

n’ the United Nations.” 

The Cuairman. You are absolutely right. Now, take as an ex- 
ame my State, last year. Our State is unusually well educated in 
polities, too. Yet last year, they managed to have over 1,000 women 
who were engaged in making flags of the United Nations. 

Senator Dirksen. Well, I become intrigued now and then by the 
references that we have heard at this committee table to the Founding 
Fathers. Well, you know, the Founding Fathers had some notion 
about pressure. Because while the Constitution was in process of 
preparation, they wrote into it a provision that the Congress shall have 
exclusive jurisdiction over the seat of government. We have a District 
of Columbia Committee in the Senate and the House that is the law- 
making body for the seat of government. And the reason for it is that 
the Continental Congress was under pressure, and they wanted, inso- 
far as possible, to avoid it by making sure that the Congress itself 
would have authority over the seat of government. And so they knew 
a little something about it. 

Now, we have a situation that ideally, I think, lends itself to the 
exertion of pressure, and certainly it is my contention that you do not 
want to leave so important a thing as the inalienable rights in the hands 
of the people, when you can nail it down in the organic law of the 
country, where you know it is going to beget some respect, and where 
it can be cited when those rights are in controversy and have to be 
arbitrated in the courts. 

Mr. MoGrartu. I agree with you, Senator, that we just don’t dare to 
take any chances. Because there are a lot of people today that will 
tell you that those men that wrote that Constitution back there 175 
years ago represented a line of thought that is outmoded. Of course, 
we have greater intellectual giants tod: ay, that can better deal with these 
cultural and social problems of the world, and therefore, what those 
men thought of in that day is passed. Weare inanewage. We don’t 
need any restriction. 

Why, it is the same thing when you hear some of them talking about 
the Bible. We ought to throw that out the window and write another 
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one, you see. And I think there are a lot of people in this country 
hat believe that we ought to take this Constitution of ours and throw 
t out the window. 

But when you see the manner in which that was conceived and 
written, and the blood and sweat and the tears that those men put into 
that Constitution, and the undivided effort that they gave, such as men 
‘ouldn’t give today, in the turmoil of things as they are today—I don't 
think you could find a group of men that would be willing to dedicat 
themselves as those men did. 

The CHairman. When you see a group like the American Bar 
Association sitting here, that will be here over a month, do you not 
think that is a pretty fine example of American patriotism ¢ 

Mr. McGraru. I would like to say a word. ‘The inspiration and the 
knowledge that I wot out of this whole thing, the thing that alarmed 

ne—I wasn’t thinking so much about the U. N. [heard about the U.N. 
sut all at once I heard a voice out here in the wilderness, and _ 
voice was making rma about 5 or 6 years ago. And all « 
sudden I got a copy of a speech that was made by Frank Holwa an. 
Then I got a letter from an attorney by the name of Bowen, and he 
happel ed to be i delevate toan ady iser of the ILOC onte srence, and he 
began to send me material that was originating from Frank Holman. 
what he was saying on this subject. Well. you know, | never met 
Frank Holman, never heard of him, until then. And that voice was 
crying in the w Testi I just said, “Well, here is an affiliate of U.N, 
Why can’t the same thing apply right over here? The only thing is 
that this one has been going for 35 years, and they have worked out 
their mechanics of operation. They have a finesse. They have 
master minds, trained pe ople, 100 of the mM. 

But it was out of the inspiration of thought that came from Frank 
Holman that I was caused to question as to whether or not this same 
thing he was talking about, on UN and genocide, wasn’t the same thing 
that would hit us back in the teeth some day out of ILO. And, of 
ourse, I believe that ILO will be living maybe perhaps long after 
UN has been forgotten, if they don’t change their w: LYS, you see. 

Senator Dirksen. Well, ILO has now been definitely integrated 
into UN. It is,as you say, an affiliate or a subsidiary. 

Mr. McGrarn. I was speaking to the Director General on that sub- 
ject, and he is very apprehensive about the relationship. He is very 
careful now to say that it is an affiliate, you see. I think they are tied 
n pretty close. 

But, nevertheless, from what I read about the situation, I am con- 
vinced that ILO is definitely a part of UN. I think that they have 
hound themselves together on the basis of understanding, and that 
when you think of UN you think of ILO. 

But I think ultim: ately, unless UN changes its ways, it is intended 
that ILO shall take over this particular Bureau that was headed up 
by Mrs. Roosevelt, on economic, social, and cultural phases. I think 
we will ultimately see that move over to ILO. 

Senator Dirksen. You know, Mr. McGrarn, I have a habit of look- 
ing over all the material that comes to my office, and blue pencilling 
and so I save out a few things. This came to my desk: “Guide to the 
United States and the United Nations.” It contains a chronology 
going back to 1941. And then on page 18, it says: 


Background material on UN and other international organizations. 
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en it recites the various subsidiaries and one thing and another. 

\nd on page 21, it gives the same space, without qu alification, to ILO, 

ut it - ‘s to WHO, meaning World Health Organization, the Inter- 

tional Civil Aviation Organization, the International Bank for 
Reconstruction and Development, the International Monetary Fund, 

e World Postal Union, WPU, the Intergovernmental Maritime Con 

iltative Organization. It makes no distinction here. It is included 
isa commission or a specialized agency in UN. 

Mr. McGrar. Yes, sir, And I believe very definitely that they are 

|a part of UN, and I believe they have been integrated and merged, 
hy agreement. 

‘May I go on, sir? 

fhe Cuamrman. Yes, indeed. Go right ahead. And just inter- 
polate at any time you feel like it. 

Mr. McGrarn. Is that agreeable, sir? I hope you do not feel I 
im getting too much off the track. 

The CHAIRMAN, No. Take all the time you want. 

Senator Dirksen. Mr. McGrath, just a moment. Senator Butler 
thought we ought to identify the publication a little more. This is 

e Department of State publication 4653, “International Organiza- 
tion and Conference Series,” III, 84, released September 1952. 

McGraru. Very good. 

lhe United States Labor delegate to the ILO likewise voted in favor 
of practically every proposed international socialistic law. 

The only people from the United States who steadfastly opposed 
such proposals were the members of the United States employer dele- 
vation. You might have thought that the State Department would 
ave been on hand to do something where international treaties were 
concerned. They were there, however, only as observers, and took 
no active part. 

Chat, to me, was one of the most terrible things, that here were a 
bunch of rank amateurs. Now, consider me, a furnace manufacturer, 
voing over to Europe to negotiate an international treaty, without ever 
having a legal background. And yet today, in the parlance of the in- 
ternational people, I am an expert, you see. Yes, I am an expert. I 
am qualified to really sit in there and help them amend these laws 
ind write these laws. 

lhe thing that was so appalling to me, as I would say to these State 
Department people when I would run into them: “For God’s sake, 
when are you going to get in this? Are the labor people and these 
people all over the world going to write our United States laws for us?” 

Senator Dirksen. By the way, how large is the staff of the United 
States and the U. N. at Geneva ¢ 

Mr. MeGratu. Five or six hundred. 

Senator Dirksen. As I understand, their annual budget is around 
6 million. 

Mr. McoGraru. Five and a half million. 

Senator Dirksen. Five and a half million, of which we contribute 
“6 percent. Now, do we have any experts on the staff who give 
guidance ? 

Mr. MoGraru. Oh, yes. Well, there are experts from every country 
in the world, you see. 

Senator Dirksen. I am speaking particularly of expert guidance 
with respect to international treaties, since you say the State Depart- 
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nent people : ire only observers who do not give you any assists nce, 

Mr. McGrarn. Well, these people are all experts. They all claim 
to be experts. They are the ones that do the masterminding. They are 
the ones that prepare the draft treaties. And, if course, the Conference 
itself confines itself to amendments. 

You would have thought that the United States Department of 
Commerce would have taken a hand in a situation in which employers 
as well as employees were concerned. They finally sent a representa- 
tive over last year—but he, too, only observed. 

Since, in ILO voting, Government has 2 votes, labor has 1 vote, 
and employers 1 vote; employers were always voted down 38 to . 
On almost all of these proposed international socialistic laws, the 
United States delegation as a body voted 3 in favor as compared to 1 
against. 

Now, I think that I would like to introduce at this time exhibit 3 
Kach year since 1949, following my return from each ILO Confer- 
ence, I immediately prepared a personal report, in which I set forth 
a résumé of my observations and the highlights of some of the most 
outstanding experiences. I wish to submit as exhibit 3 my four yearly 
reports, W hich give a more ¢ omprehensive picture of what transpired 

there than I am able to do in my brief statement presented today. 

The Cuairman. That can be filed. Will you file that? 

Mr. McGrarn. I also wish to submit, as exhibit 4, the official reports 
of the entire United States employer delegation to ILO, issued as a 
joint publication by the United States Chamber of Commerce and the 
National Association of Manufacturers, in which are set forth the 
general views and observations of all members of the employer delega- 
tion. These reports have been issued each year since the 1949 Con- 
ference, and in my opinion deserve careful reading and consideration. 

These reports will give you in detail the names of those who partic- 
ipated, the subjects that were on the agenda, and I think it is one of 
the most constructive jobs that these two business organizations have 
done for business generally. Because here is an effort of the two or- 
ganizations working together and presenting a joint viewpoint on an 
important subject. The contents of these reports were prepared by 
consulting with the various adviser members of the delegation, and the 
delegate himself. 

So these are my personal reports. These are the official reports of 
the delegation. 

The Cuarrman. Let the record show that they are filed. 

Mr. McGrarn. The general impression, therefore, given to the 60 
nations present, was that the United States of America, as a whole, 
was entirely in favor of the socialistic state of tomorrow, constructed 
along the lines of proposed international laws drafted by the ILO. 
The opposition of the United States employer delegates was com- 
pletely disregarded as representing what the Socialists called the 
traditional antilabor attitude of employers. 

The CHarrman. Were you joined in your opposition by the em- 
ployers from other countries ? 

Mr. McGrarn. That is a very interesting question, Senator. The 
amazing thing to me is that the poor downtrodden employers for the 
rest of the world are in a situation where they have exactly the same 
problems. They have lost their freedom,though. Yousee? Here in 
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rica we employers still have the right to complain. And, you 
w, 1 marveled at the courage of these businessmen from all over the 
wo! Id, and the manner in which they sort of stuck together, sort of 
oping that America would take the lead and get us out of this pre- 
licament. Because, you know, businessmen are pretty good mission- 
; around the world. They can do the world a lot of good, if you 

‘t restrict them too much. 
But in direct answer to your question, you would be amazed at the 
arity of viewpoint and the sympathic understanding that busi- 
nessmen the world over have for the problems of one another; and the 
| front, under the leadership of this great Britisher—I differ with 

m greatly—Sir John Forbes Watson. He died’ this last year, from 
pressure. But under his leadership, as a British employer, all of these 
employers were held together. And it is a pretty thin fabric. It 
took a lot of courage. Because I know when a lot of those employers 

nt back to their respective homes, they were pretty roughly treated, 

ips, as a result of the stand that they took on certain issues when 
ey voted alone on issues and voted for issues. 

(he CuarrmMan. When you meet there, is there any limitation on 
ebate ¢ 

Mr. McGrarn. They have restrictions sometimes in the plenary ses- 
sion. Now, that is bk when you gentlemen meet out here on the 
oor of Congress. T don’t know whether you are restricted, but they 

etimes have a 15-minute rule; that they will let you talk 15 
ites. 

lor most of our work, for the 3 to 4 weeks that we are here, we meet 

committee. We meet just as if we were gathered around this table. 
Chis group here, this center table, would be the government, the em- 
ployers would be over there, the labor people here, with the ¢ -hairman 
residing. Now, those debates would go on endlessly. You see, we 
ould take 3 weeks until we get out of the maze of detail there. And 

it is where most of the work of the conference was handled. 

hen, finally, at the end of the conference, we would begin, at the end 
{ 3 weeks, to crystallize these conventions, and then we would have 
he debates on the floor of the world parliament. 

Does that answer the questions ? 

The CHarrMan. It does. Thank you very much. 

Mr. McGratu. This is another important reason why action should 
be taken in this country along the lines proposed by the resolution 
troduced by Senator Bricker. 

‘he delegates from the various nations attending the ILO are im- 
ortant p eople i in their various countries. They have taken home to 
heir constituents the impression that the United States of America is 
ompletely in favor of socialism, and that it is only a question of time 
ntil we in this country go Socialist as they have already gone 
Socialist, or are planning to do so, in the near future. 

In this connection, it is hard to realize what a small place the 
United States of America occupies in the thinking of the people who 
re planning the Socialist world of tomorrow. In their eyes the world 
today is engaged in a great struggle between socialism and commu- 

sm. In this struggle the American competitive system simply 
loesn’t count. All we do is supply the money. 
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At last June’s conference, we asked the United States Governme; 
delegates flatly why they followed the policy they did. Their firs 
answer was that their policy was dictated from Washington. 

When pressed further, they indicated, in a general but not very ii 
formative fashion, that the idea was that the United States shoul 

play up to the Socialists because the Socialists would help us contain 
Hy Communists. In other words, internationally speaking, we should 
be hypocrites. We should pretend to support measures which wi 
know our people would never approve of, in the hope that Europea 
Socialists would in turn be more sympathetic to our programs with 
respect to Russia. 

My own personal point of view is that hypocrisy is no proper fou 
dation for international relations. I think that the behavior of our 
United States delegates in voting in favor of Socialist international 
laws which are contrary to the principles on which our freedom and 
our economy have been founded is unforgivable. I do not think we 
can defend ourselves against communism by pretending sympathy 
for a system which is equally repugnant to the basic principles of 
the Constitution of the United States. 

I do not question the extent and importance of the Socialist blo 
which our United States delegates to the ILO have attempted to 
appease. There is held each year a convention of what is called th 
Socialist Internationale. Many of the delegates to the ILO stay 
over to attend this convention. A phrase often overheard in the 
corridors of the Palace of the United Nations, where the ILO con 
ferences are held, is the phrase “international solidarity.” 

These Socialists want to impose their ideas on every country they 
can, and in particular they want to impose them on the United States. 

They are well aware that they cannot do it here by direct legis. 
lative means. But they are fully alert to the possibility that they 
might be able to achieve their ends by sneaking in through the back 
door. They may not be able to get socialism by legislation—but w 
less the loophole i in our Constitution is plugged, they might be able 
to get socialism by treaty. 

T have also heard it said that there is little need to worry about ILO 
conventions because, under the ILO Constitution, a country with a 
federal system such as ours may, if the subject is deemed appropriate 
for state rather than federal decision, simply refer the matter to the 
several states for such action as they may see fit to take. What this 
means is simply that the United States Government can dodge the 
issue by passing the buck to the states. 

Now, you might be interested in this. The committee I served o1 
for 3 years is a committee called the Committee for Ratification of 
Recommendations. That is supposed to be the auditing committee 
and the conscience of ILO. That is the committee that audits all 
the nations of the world, all these participating members, who have 
ratified treaties, and yet who have not implemented them by legis- 
lation. ; 

Mr. Srrnry. Is this the embryo of an enforcement agency ? 

Mr. McGrarn. This is a persuasive agency. And you persuade by 
means of embarrassing the participants of ILO. 

So they are brought into this room. And, of course, there are rep- 
resentatives on this committee, labor, industry, and government. (y 
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urse, L saw the record of our own Government. At that time, I 
nk we had voted for five of these conventions. And I saw other 
nations of the world being dragged before this particular committee. 
It is a sort of inquisitorial body. And if you want to see these boys 
from the nations of the world, just see them come in and try 
to vastify why they have voted for something that they haven’t im- 
mented. 

So I became a great annoyance to the United States Government rep 
esentatives, because, when they would bring in these other nations of 
the world, I would take the position and say, “Well, now, you voted 
for that convention. Why haven’t you done something about it? 
Don’t you believe in it?” And the answers were amazing. I wish 
sometime we could just go over the record of what took place. 

But after having qu: ified myself, then I looked around at this great 
United States Government of ours. And when they came in, I began 

take the position, which I thought was a pretty good way to put them 
on a spot, of saying, “You voted for these conventions, didn’t you 4 
Now, what action has the Senate of the United States taken on these 
onventions ?¢” 

And that left our representatives quite embarrassed. I said, “I 
think it is very much out of order for us to critize all these other na 
tions of the world, when our own Government representatives come 
over here and vote for things that they know they can’t put into effect, 
ind then give no accounting as toto why. Now, let’s get the issue on 
the table.” 

Well, they finally invented something. You see, up to 1948 they 
didn’t have to account, because the Senate took the precaution that 
that protected us. You remember that little clause I read to you 4 

Senator Dirksen. Yes, sir. 

Mr. McGraru. But when they got to 1949, they had to give an ac- 
counting of all these. I think there are some forty-two since the incep- 
tion of the thing that we voted for over there. And they were fn a 
mess, 

Mr. Hotman. You mean they had to account to your committee as 
to why they didn’t do something about it ? 

Mr. McGraru. They had to account to this committee. Now, Char- 
lie McCormack wanted me to serve on that committee, because he 
thought I could doa pretty good job. I just did a lot of questioning of 
these boys. And so when they got down to 1949, they got into a new 
period. You see, then the House and the Senate had ratified this new 
constitution. And I will bet there is not a Member of the Congress 
that remembers that he voted for the ratification of the new constitu 
tion of ILO. Well, under the new constitution of the ILO, our Gov- 
ernment here, has to give an accounting to this conscience of ILO. 
And so, in 1949, I began to demand that our Government give an ac 
counting. The ‘situation was terrific ‘ally embarrassing, and they were 
putting pressure on me to sort of let up. Isaid,“I won’t let up. You 
fellows quit voting for things that are absolutely un-American, and 
then you won’t have to explain in an international conference why 
you voted for things and agreed to things in the world that you know 
we can’t live up to. And I am just going to keep on embarrassing 
you.” Of course, I was told I wasn’t much of an international rep- 
resentative, that in some respects I was a great discredit to my country. 
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I made it clear to them that I didn’t represent the Government of the 

United States. I just represented the poor downtrodden employers 
in the United States, anid I was speaking my own piece as a citizen of 
he United States, and I was going to keep on asking questions. 

Well, then they finally sent over a very smart individual from 
the Department of Labor, and a very able man. His name is John 
Bobet. John Bobet is a good lawyer. And I think it was with John’s 
help that they invented this idea that, “We will send all this stuff 
back to the States. We will send it out to the States, because we don’t 
dare to turn it over to the Senate. We would just raise an awful 
smell if we tried to dump all these conventions we have voted for, 
We have to give an accounting. So now let’s dump them back on 
to the States.” 

Mr. Hotman. You mean the several States of the Union? 

Mr. McGratn. The several States of the Union. So I come back 
the next year, and I say, “I would like to hear what the several States 
of the Union have done on all these conventions.” And the 
was that it was just pathetic, you see. 

Well, that seemed to be a logic al answer. They had sort of run 
me down the street on that one. But Istill kept saying, “You shouldn't 
vote. You shouldn’t vote for conventions here that you can’t get 
enacted.” I said, “You know you can’t get them enacted, even back 
in the State legislatures. The chances 
possibility of it.” 

So the next year ft hey bi ing in this huge bale of records. The secre- 
taries of state from the several States would report that no action was 
taken. It was the funniest, most amusing thing you ever saw in your 
life. But bales of paper were involved. And I ‘think if you go over 
to the Labor Department today, you will find they are t: aking these 
conventions and, in order to get them out of your hair so the at you 
won’t know anything about it, they are dumping them into the hair 
of the secretary of each State. Now, those poor boys don’t know what 
to do with those things anv more than you would know what to do with 
them, other than to vote “No,” I suppose. 

Senator Dixsen. I am surprised, Mr. McGrath, they did not make 
a more heroic effort to take you over, over there. Because you being 
a furnace manufacturer, they figured maybe you knew how to turn 
on the heat. 

Mr. McGratnu. Well, of course, they spoke of heat in terms of hot 
air when I cut loose. Then I would go back to my favorite slogan, 
“Well, in our business many are called but few are frozen.” 

Senator Dirksen. Well, as a furnace maker, you have turned out to 
be a pretty good international lawyer. 

Mr. McGrarnu. Nobody thinks so. That is the only time I have 
heard it. Iam just a source of annoyance. 

Now, let’s see here. 

You are going to get some witnesses, I feel sure, that are going to 
come in with this sort of an expl: ination, you see, as to the reference 

back to the States. And that is going to be a hard one to get around. 

But it may not be as simple as all that. Remember, the President 
or the Senate itself may decide as to whether a convention is, or is not, 
appropriate for Federal action. Suppose a convention arises which 


result 


are there might be even less 
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with matters now handled largely by the individual States. Is 
re anything to prevent the President or the Senate arbitrarily 
ing the stand that some matter has now become one for Federal 
on? In that case, the Senate could ratify a convention.and by 
« doing override large numbers of the existing State statutes and 
bstitute instead a pattern of conformity to Federal law. 
Now, the reason that I threw that in there is this: There are now 
ding, among a lot of other of these conventions, in the Foreign Re- 
tions Committee, one convention that has to do with the right to or- 
ze and bargain collectively. That is convention No. 87. And you 
cht to take a good look at that one. And then there is convention 
No. 98, which practically says the same thing. But when this con- 
tion 87 was written, they sold the employers at San Francisco— 
it Conference was held at San Francisco—that they wouldn’t agree 
to the fact that a man should have the right not to belong, you see. 
es as the right to belong or the right not to belong, and then the 
ght t to bargain collec tively or the right to bargain individually. And 
t was agreed that the other paragraphs would be incorporated. 
But the office in Geneva forgot to include the other paragraphs. 
Now, that particular convention is still standing. And I say to 
u—and I am no lawyer—that if that convention should someday 
me before the Senate, and I think it was very deliberately moved in 
ere, if they have too much trouble on the Taft-Hartley Act, they 
ld come in through the back door with that one, and that would 
ve you the closed shop in America, by an international treaty. I 
nk you ought to take a good look at that convention No. 87 and 
vention No. 98. 
There are a couple of other conventions that have to do with em- 
loyment agencies. 
Senator Dirksen. Let me pause a moment. Mr. Chairman, I think 
t would be interesting to insert the text of that at this point in the 





























eres, 
The Cuatrrman,. Both of 87 and 98? 
We will put them both in. 

(The material referred to follows:) 














87: Freedom of Associations and Protection of the Right to Organise Convention, 1948] 
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Turrtry-First 








(San Francisco, 17 June—10 July 1948) 












CONVENTION ST—CONVENTION CONCERNING FREEDOM OF ASSOCIATION AND 
ProrectiIon or Ricur to OrGANIsE 













The General Conference of the International Labour Organization, 

Having been convened at San Francisco by the Governing Body of the Inter- 
national Labour Office, and having met in its Thirty-First Session on 17 June 
1948 ; 

Having decided to adopt, in the form of a Convention, certain proposals con- 
cerning freedom of association and protection of the right to organise, which 
is the seventh item on the agenda of the session ; 

Considering that the Preamble to the Constitution of the International Labour 
Organization declares “recognition of the principle of freedom of association” 
to be a means of improving conditions of labour and of establishing peace; 

Considering that the Declaration of Philadelphia reaffirms that “Freedom of 
expression and of association are essential to sustained progress” ; 

Considering that the International Labour Conference, at its Thirtieth Session, 
unanimously adopted the principles which should form the basis for international] 
regulation ; 
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Considering that the General Assembly of the United Nations, at its Secong 
Session, endorsed these principles and requested the International Labour 
Organization to continue every effort in order that it may be possible to adopt 


one or several international Conventions ; 
Adopts this ninth day of July 






of the year one thousand nine hundred ana 










forty-eight the following Convention, which may be cited as the Freedom of 
Association and Protection of the Right to Organize Convention 19438: 












PART I FREEDOM OF ASSOCIATION 





Article 


1 













Bach member of the International Labour Organization for which this Co, 


vention is in force undertakes to give effect to the following provisions : 






irticle 2 








Workers and employers, without distinction whatsoever, shall have the right 
te establish and, subject only to the rules of the Organization concerned, to join 
organizations of their own choosing without previous authorization. 






irticle 3 


1. Workers ’and employers’ organizations shall have the right to draw up their 
constitutions and rules, to elect their representatives in full freedom, to organiz 
their administration and activities, and to formulate their programmes. 

2. The public authorities shall refrain from any interference which wonld 
restrict this right or impede the lawful exercise thereof. 












Article 4 












Workers’ and employers’ organizations shall not be liable to be dissolved or 
suspended by administrative authority. 






Article 5 


Workers’ and employers’ organizations shall have the right to establish and 
join federations and confederations and any such organization, federation, or 
confederation shall have the right to affiliate with international organizations 
of workers and employers. 













Article 6 


The provisions of Articles 2, 3, and 4 hereof apply to federations and confedera 
tions of workers’ and employers’ organizations. 






Article 7 


The acquisition of legal personality by workers’ and employers’ organizations, 
federations, and confederations shall not be made subject to conditions of such 
character as to restrict the application of the provisions of Articels 2, 
4 hereof. 


irticle 8 


3, and 






1. In exercising the rights provided for in this Convention workers and em 
ployers and their respective organizations, like other persons or organized co 
lectivities, shall respect the law of the land. 

2, The law of the land shall not be such as to impair, nor shall it be so applied 
as to impair, the guarantees provided for in this Convention. 












Article 9 


1. The extent to which the guarantees provided for in this Convention shal! 
apply to the armed forces and the police shall be determined by national laws 
or regulations. 

2. In accordance with the principle set forth in paragraph 8 of Article 19 of the 
Constitution of the International Labour Organization the ratification of this 
Convention by any Member shall not be deemed to affect any existing law, award, 
custom, or agreement in virtue of which members of the armed forces or the 
police enjoy any right guaranteed by this Convention, 
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Article 10 





this Convention the term “organisation” means any organisation of workers 
employers for furthering and defending the interests of workers or of 










oyers. 





} 


rO ORGANISE 





THE RIGHT 





PROTECTION OF 





II 





PART 








irticle 11 














this Con- 





h Member of the International Labour Organisation for which 
on is in force undertakes to take all necessary and appropriate measures to 
» that workers and employers may exercise freely the right to organise. 












PART III MISCELLANEOUS PROVISIONS 








irticle 12 








In respect of the territories referred to in Article 35 of the Constitution of 
International Labour Organisation as amended by the Constitution of the 
rnational Labour Organisation Instrument of Amendment, 1946, other than 

» territories referred to in paragraphs 4 and 5 of the said Article as so amended, 
h Member of the Organisation which ratifies this Convention shall com 
nicate to the Director-General of the International Labour Office with or as 

nas possible after its ratification a declaration stating 










(a) the territories in respect of which it undertakes that the provisions 
of the Convention shall be applied without modification ; 

(b) the territories in respect of which it undertakes that the provisions 
of the Convention shall be applied subject to modifications together with 
details of the said modifications ; 

(c) the territories in respect of which the Convention is inapplicable and 
in such cases the grounds on which it is inapplicable; 

(d) the territories in respect of which it reserves its decision. 












The undertakings referred to in subparagraphs (a) and (b) of paragraph 
this Article shall be deemed to be an integral part of the ratification and 
have the force of ratification. 

Any Member may at any time by a subsequent declaration cancel in whole 
part any reservations made in its original declaration in virtue of sub- 

graphs (b), (¢c), or (d) of paragraph 1 of this Article 

Any Member may, at any time at which this Convention is subject to denun- 

ation in accordance with the provisions of Article 16, communicate to the 

ector-General a declaration modifying in any other respect the terms of any 

mer declaration and stating the present position in respect of such territories 



















may specify. 


Article 13 





Where the subject matter of this Convention is within the self-governing 
vers of any nonmetropolitan territory, the Member responsible for the Inter 








nal relations of that territory may, in agreement with the government of 
he territory, communicate to he Direcor-General of the International Labour 
fice a declaration accepting on, behalf of the territory the obligations of this 
vention. 






2. A declaration accepting the obligations of this Convention may be commu- 
ted to the Director-General of the International Labour Office 





(a) by two or more Members of the Organisation in respect of any terri- 


tory which is under their joint authority ; or 
(b) by any international authority responsible for the administration of 


any territory, in virtue of the Charter of the United Nations or otherwise, 
in respect of any such territory. 











’. Declarations communicated to the Director-General of the International 
Labour Office in accordance with the preceding paragraphs of this Article shall 
ndicate whether the provisions of the Convention will be applied in the territory 

mncerned without modification or subject to modifications ; when the declaration 
ndicates that the provisions of the Convention will be applied subject to modifica- 

ms it shall give details of the said modifications, 

1. The Member, Members, or international authority concerned may at any time 
by a subsequent declaration renounce in whole or in part the right to have 
recourse to any modification indicated in any former declaration. 
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5. The Member, Members, or international authority concerned may, at any 
time at which this Convention is subject to denunciation in accordance with th 
provisions of Article 16, communicate to the Director-General of the Interna 
tional Labour Office a declaration modifying in any respect the terms of any 
former declaration and stating the present position in respect of the applicatio 
of the Convention. 









PART IV.—FINAL PROVISIONS 














Article 14 








The formal ratifications of this Convention shall be communicated to thé 
Director-General of the International Labour Office for registration. 


Article 15 


1. This Convention shall be binding only upon those Members of the Int 
national Labour Organisation whose ratifications have been registered with th 
Director-General. 

2. It shall come into force twelve months after the date on which the ratifica 
tions of two Members have been registered with the Director-General. 

3. Thereafter, this Convention shall come into force for any Member twelve 
months after the date on which its ratification has been registered. 


Article 16 


1. A Member which has ratified this Convention may denounce it after the 
expiration of ten years from the date on which the Convention first comes int 
force, by an act communicated to the Director-General of the Internationa] 
Labour Office for registration. Such denunciation shall not take effect until one 
year after the date on which it is registered. 

2. Each Member which has ratified this Convention and which does not, within 
the year following the expiration of the period of ten years mentioned in the 
preceding paragraph, exercise the right of denunciation provided for in this 
Article, will be bound for another period of ten years and, thereafter, may 
denounce this Convention at the expiration of each period of ten years under the 
terms provided for in this Article. 













Article 17 


1. The Director-General of the International Labour Office shall notify all 
members of the International Labour Organisation of the registration of all 
ratifications, declarations, and denounciations communicated to him by the 
Members of the Organisation. 

2. When notifying the Members of the Organisation of the registration of the 
second ratification communicated to him, the Director-General shall draw the 
attention of the Members of the Organisation to the date upon which the Con 
vention will come into force. 





















Article 18 





The Director-General of the International Labour Office shall communicate 
to the Secretary-General of the United Nations for registration in accordance 
with Article 102 of the Charter of the United Nations full particulars of all 
ratifications, declarations and acts of denunciation registered by him in accord 
ance with the provisions of the preceding articles. 


Article 19 


At the expiration of each period of ten years after the coming into force of 
this Convention, the Governing Body of the International Labour Office shall 
present to the General Conference a report on the working of this Convention 
and shall consider the desirability of placing on the agenda of the Conference 
the question of its revision in whole or in part. 


Article 20 


1. Should the Conference adopt a new Convention revising this Convention in 
whole or in part, then, unless the new Convention otherwise provides, 


(a) the ratification by a Member of the new revising Convention shall 
ipso jure involve the immediate denunciation of this Convention, notwith- 
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standing the provisions of Article 16 above, if and when the new revising 
Convention shall have come into force ; 

(b) as from the date when the new revising Convention comes into force 
this Convention shall cease to be open to ratification by the Members. 






® This Convention shall in any case remain in force in its actual form and 
ontent for those Members which have ratified it but have not ratified the re- 
ng Convention. 










Article 21 









The English and French versions of the text of this Convention are equally 


authoritative 












CONVENTION YS—CONVENTION CONCERNING THE APPLICATION OF THE PRINCIPLES 
OF THE RIGHT TO ORGANISE AND TO BARGAIN COLLECTIVELY 







The General Conference of the International Labour Organisation, 
Having been convened at Geneva by the Governing Body of the International 
Labour Office, and having met in its Thirty-second Session on & June 1949, and 
Having decided upon the adoption of certain proposals concerning the applica- 
on of the principles of the right to organise and to bargain collectively, which 
s the fourth item on the agenda of the session, and 
Having determined that these proposals shall take the form of an international 
Convention, 
Adopts this first day of July of the year one thousand nine hundred and 
forty-nine the following Convention, which may be cited as the Right to Organise 
| Collective Bargaining Convention, 1949: 












Article 1 










1. Workers shall enjoy adequate protection against acts of antiunion discrimi- 
nation in respect of their employment. 
2. Such protection shall apply more particularly in respect of acts calculated 













(a) make the employment of a worker subject to the condition that he 
shall not join a union or shal! relinquish trade-union membership ; 

(b) cause the dismissal of or otherwise prejudice a worker by reason of 
union membership or because of participation in union activities outside 
working hours or, with the consent of the employer, within working hours. 







Article 2 








1. Workers’ and employers’ organisations shall enjoy adequate protection 
against any acts of interference by each other or each other's agents or members 
in their éstablishment, functioning, or administration. 

2. In particular, acts which are designed to promote the establishment of 
workers’ organisations under the domination of employers or employers’ organ- 
isations, or to support workers’ organisations by financial or other means, with 
the object of placing such organisations under the control of employers or 
employers’ organisations, shall be deemed to constitute acts of interference 


within the meaning of this Article. 











irticle 8 







Machinery appropriate to national conditions shall be established, where neces- 
sary, for the purpose of ensuring respect for the right to organise as defined 
in the preceding articles. 









irticle 4 










Measures appropriate to national conditions shall be taken, where necessary, 
to encourage and promote the full development and utilisation of machinery for 
voluntary negotiation between employers or employers’ organisations and work- 
ers’ organisations with a view to the regulation of terms and conditions of 


employment by means of collective agreements. 







Article 5 











1. The extent to which the guarantees provided for in this Convention shall 
apply to the armed forces and the police shall be determined by national laws 


or regulations. 
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In accordance with the principle set forth in paragraph 8 of Article 19 of the 
Constitution of the International Labour Organisation the ratification of this 
Convention by any Member shall not be deemed to affect any existing law, award, 
custom or agreement in virtue of which members of the armed forces or 
police enjoy any right guaranteed by this Convention 










the 


irticle 6 


his ¢ nvention does not leal 





with the position of public servants engaged ip 
the administration of the State, nor shall it be construed as prejudicing their 
rights or status in any way. 






irticle 7 














The formal ratifications of this Convention shall be communicated to ¢} 
Director-General of the International Labour Office for registration. 











irticle 8 












1. This Convention shall be binding only upon those Members of the Interna- 


tional Labour Organisation whose ratifications have been registered with the 
Director-General. 






2. It shall come into force twelve months after the date on which the ratifica 
tions of two Members have been registered with the Director-General. 
o. Thereafter, this Convention shall come into force for any Member twelve 
ratification has been registered. 









months after the date on which its 








irticle 9 














lL. Declarations communicated to the Director-General of the International 
Labour Office in accordance with 


of the International 





paragraph 2 of Article 35 of the Constitutior 
Organisation shall indicate 





Labour 














(a) the territories in respect of which the Member concerned undertakes 
that the provisions of the Convention shall be applied without modification ; 

(b) the territories in respect of which it undertakes that the provisions 
of the Convention shall be applied subject to modifications, together with 
details of the said modifications : 









(c) the territories in respect of which the Convention is inapplicable and 
in such cases the grounds on which it is inapplicable: 


(d) the territories ll respec 







t of which it reserves its decision pendi 
further consideration of the position. 





2. The undertakings referred to in 








2 subparagraphs (a) and (b) of paragraph 1 
of this Article shall be deemed to be an integral part of the ratification and 


shall have the force of ratification. 






3. Any Member may at any time by a subsequent declaration cancel in whole 
or in part ar reservation made in its original declaration in virtue of sub 
paragraph (b), (c), or (d) of paragraph 1 of this Article 

1. Any Member may, at any time 






ut which the Convention is subject to denun 
ciation in accordance with thte provisions of Article 11, communicate to the 
Director-General a declaration modifying in any other respect the terms of any 


former declaration and stating the present position in 







respect of such territories 





as it may specily 








irticle 10 





















1. Declarations communicated to the Director-General of the International 
Labour Office in accordance with paragraphs 4 or 5 of Article 35 of the Constitu- 
tion of the International Labour Organisation shall indicate whether the pro- 
prosions of the Convention will be applied in the territory concerned without 
modification or subject to modifications; when the declaration indicates that 
the provisions of the Convention will be applied subject to modifications, it shall 
give details of the said modifications. 

2 The Member, Members, or international authority concerned may at any 
time by a subsequent declaration renounce in whole or in part the right to have 
recourse to any modification indicated in any former declaration. 

8. The Member, Members, or international authority concerned may, at any 
time at which this Convention is subject to denunciation in accordance with the 
provisions of Article 11, communicate to the Director-General a declaration 
modifying in any other respect the terms of any former declaration and stating 
the present position in respect of the application of the Convention. 





























( 
fol 
I 


the Seeretary-General of the United Nations for regi 
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11 





Artick 


A Member which has ratified this Convention may denounce it after the 
ration of ten years from the date on which the Convention first comes into 
ce, by an act communicated to the Director-General of the International 
pour Office for registration. Such denunciation shall not take effect until one 
ifter the date on which it is registered. 
Each Member which has ratified this Conventio 
» year following the expiration of the period of ten years, 
ding paragraph, exercise the right of denunciation provided for in this 
n years and, thereafter, may «de 


l 
ch period of ten years under the 


7 





n and which does not, withir 
mentioned in the 






e, Will be bound for another period of te 
nce this Convention at the expiration of ea 
; provided for in this Article. 










Article 12 














notify all 





Labour Office shall 





1. The Director-General of the International 











mbers of the International Labour Organisation of the registration of all 
cations, declarations, and denunciations communicated to him by the 
Members of the Organisation 
When notifying the Members of the Organisation of the registration of the 
ond ratification communicated to him, the Director-General shall draw the 
ention of the Members of the Organisation to the date upon which the Conven 






will come into force. 









Article 13 













lice shall communicate to 








ral of the International La 





The Director-Gene 





stration in accordance witl 





Article 102 of the Charter of the United Nations full particulars of all ratifica- 
declarations and acts of denunciation registered by him in accordance with 






e provisions of the preceding articles. 








Article 14 


At the expiration of each period of ten years after the coming into force of this 
Convention, the Governing Body of the International Labour Office shall present 
to the General Conference a report on the working of this Convention and shall 
consider the desirability of placing on the agenda of the Conference the question 
of its revision in whole or in part. 














15 





Articlk 





1. Should the Conference adopt a new Convention revising this Convention 
in whole or in part, then, unless the new Convention otherwise provides— 


(a) the ratification by a Member of the new revising Convention shall 
ipso jure involve the immediate denunciation of this Convention, notwith- 
standing the provisions of Article 11 above, if and when the new revising 
Convention shall have come into force; 

(b) as from the date when the new revising Convention comes into force 
this Convention shall cease to be open to ratification by the Members. 











2. This Convention shall in any case remain in force in its actual form and 
content for those Members which have ratified it but have not ratified the revising 
Convention. 








Article 16 






The English and French versions of the text of this Convention are equally 
authoritative. 

Mr. McGratn. Because I think some lawyers ought to take a look at 
those two conventions. Because if you ratified those conventions, I 
think you would have the closed shop in America. 

Now, then, there is another one that has to do with fee-charging em- 
ployment agencies. And there were two conventions. I think one was 
a recommendation. Under that setup, the Government would have 
the right to supervise. 
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Now, if I recall correctly, the supervision and authority of t 
United States Government was taken away from the State employ 
ment agencies, and they are now all remanded back to the States. | 
say to you that there are two conventions, one of which is now in the 
Foreign Relations Committee, that, if passed, would give the Federal 
Government superv ision ag rain over the employ ment agenc ies 

Those are the two sleepers that are in there. And, of course, they 
mix them in with a lot of maritime conventions, so that they get you 
in the habit of voting for these things. You see, you have voted for 10 
of them now. And they say they are harmless maritime conventions. 
But fortunately someone was smart enough in the Senate, when the 
last four were ratified, to insert a reservation. You see, the other five 
went through. And when these maritime conventions went through, 
they put a reservation in there that it did not apply to the inland 
waterways of the United States. Now, whether that will hold or not, 
I don’t know. But you see, the general idea there is that they know 
that your average businessman is not going to complain too much 
about maritime commerce, you see. They can put those into effect. 
And apparently you are not going to get too many businessmen coming 
down here and complaining about maritime conventions. 


There is an 
easier way to get around that. 


You can change the registry of your 
ships to Panama or Colombia, and then Panama and Colombia, are 
not members of the International Labor Organization, and you can 
avoid any restrictive practices that might be objectionable. 

One of these conventions, No. 55, I think has already gone to the 
Supre me Court. And I bet there are very few people that know about 
it. That was convention No. 55. It is a maritime convention that was 
ratified. The circumstances are these: 

There was a sailor on one of our ships, and he got off the ship and 
walked up on top of a mountain to a tavern and got drunk and fell 
off the cliff and was injured. Well, of course, heretofore the practice 
was if the man was injured while on board ship, in other words, if he 
was out on a social expedition in the town, I don’t think the shipper 
would have been responsible. But I think if you will check into that 
case, that went to the Supreme Court on convention 55. I don’t know 
how the Supreme Court evaded the thing in some way, but in any event 
the employer paid in that partic ‘ular instance. But you see, they are 
just getting you conditiond. They have 10 of those through. But 
the sleepers are now in the Foreign Relations Committee. 

Senator Dirksen. I might say, as a footnote, that the States very 
graciously yielded their employment services on telegr: aphie requests 
to the President of the United States during wartime. But it took us 
t years and more—and I had some part in it in the House of Represen- 
tatives—in getting them back into the hands of the States. But it 
was not without an awful fight. 

Mr. McGratn. They will never thank you for because that 
was a great blow. 

Senator Dirksen. But once it is lodged here, to get it back in proper 
hands is almost a lifetime job. 

Mr. McGrarn. Don’t you see how devious these people plan, how 
they move into the back door if they can’t deal with you at the front 
door? They go around to the back door, And that is dangerous. 
Hlow can you men keep alert fo all of these things that are taking 
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ce? I mean, you have enough trouble watching your front door 
your visitors coming in. 
rhe issue cannot be dismissed by saying casvally that of course 
ven a bare quorum of the Senate could not conceivably ratify any- 
ng ths at would not be in conformity with the Constitution. We are 
rt talking about just today. We are concerned with the entire future 
tory of the United States. 
My basic concern in this whole situation is that there exists in 
neva an international organization which is presuming to write 
ws covering domestic matters for every country in the world. I 
e been there myself, and I have seen it operate. By simply calling 


eve erything “international,” the ILO, supposed in theory to confine 


tself to matters concerning labor, is now arrogating unto itself the 
eht to prescribe domestic legislation, on any subject it selects, for 
itions the world over 
Now, on that book that I gave you, if you will look on the back page 
will see that the International Labor Organization is an associa- 
of nations, not a labor organization. They are very careful. It 
not a labor organization. It is an association of nations, you see. 
lt is no more a labor organization than it is an employers’ organiza- 
tion. And they put that right on there, so then you don’t have any 
ouble. They have come to the point where they think they can 
t away with that. 
In this connection, Judge Florence Allen, of the United States Court 
Appeals for the Sixth Cireuit—and that, incidentally, sits in Cin- 
nnati part of the time—says in her recent book entitled, “The 
reaty as an Instrument of Legislation :” 





Does the fact that the ILO, in its Philadelphia declaration, stated broad hu 
an objectives make it the legislative agent of the nations of the world in 
problems other than those affecting labor? That the ILO think so was clearly 

dent in the 1949 Report of the Director, who said in his report: ‘Today the 

e of the organization as an international parliament has become generally 

cepted, 

I think that makes it pretty definite. 

Who is going to write the domestic laws for the United States of 
\merica? An international organization sitting in Geneva or the 
Senate and House of Representatives of the United States, sitting in 
Washington? That, gentlemen, is the basic question I put before you 
today in connection with your consideration of Senate Joint Resolu- 
tion No. 1. 

And I certainly thank you, and if you have any questions I shall be 
rlad to answer them. 

The Cuatrman. Thank you very much, indeed. 

I might say to you that if there is anything else that occurs to you 

hat you would like to file with this committee before the 14th d: Ly 
if March, we would like to have you do so, 

Mr. McGraru. Since this meeting, there are some other documents 
that I would like to send in. 

The Cramman. We would be delighted to have them. If any of 
vour friends or associates wish to file them before the 14th day of 
March, every opportunity will be given to you. 

Mr. MoGraru. Thank you, Mr. Chairman, and thank you, Senator 
Dirksen and Senator Butler. I am very grateful to you for your 


courteous treatment. 

























566 TREATIES AND EXECUTIVE AGREEMENTS 


(The information referred to follows :) 
Report oF Roserr L. Hoee, Executive Vick PRESIDENT 


E AMERICAN LIFE CONVENTION, TO THE EXECUTIVI 
CAN LIFE CONVENTION RELATIVE 


AND GENERAL COUNSEL 0; 
COMMITTEE OF THE AMERI 
rO THE 1952 INTERNATIONAL LAROR CONFER 


I 


N¢ 
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A brief description of the Internation 


il Labor Organization, will facilitate 
report of my attendance upon its 


1952 conference in Geneva, Switzerland. TT) 
organization referred to as the ILO, and originally organized in 1919 as an a 
junct to the League of Nations, has current participation by 66 countries. ¢ 





cident with the ual dissolution of the League of Nations, it became an ir 
mentality of the United Nations and consequently has attained great pr g 
The United States became a member in 1934 by a joint resolution of Con 
Kach country has a tripartite representation delegates representing govern 
ment, 1 representing employers, and 1 representing employees. ‘To each class 
representatives, there a accredited advisers. The United States group, 
cluding delegates and advisers attending the 1952 conference numbered about 5 

Administrative operation is conducted through what is called the Internation 
Labor Office rhe staff is currently headed by Hon. David A. Morse, an Amer 
ean, with the title of Director General Parenthetically, the late Hon. John G 
Winant at one time held this same position. The staff is representative of a 
the 66 part 


cipating countries and of course is a 


governments and ideologies. 


cross section of all forms of 
Consequently, in ILO matters we cannot assume, 
assume, that the basic day-to-day operations of the ILO are 
sympathetic, either to our form of government or our economy. 
are to be found some who do subscribe to them. 
minority 


“as Wwe are apt to 


Of course, thers 
These are probably in the 


Member countries meet annually in Geneva in the International Labor Con- 
ference which functions much the same as any legislative body and there is 
great similarity with some of the procedures of our Congress. There are com- 
mittees on all important subjects. As practically all these committees meet 
simultaneously, obviously the delegates themselves must be represented at these 
meetings by advisers 

Tripartite Committees are made up of an employer, an employee and a govern- 
ment representative from each country. For each tripartite committee, each 
of the above participating groups has its own special committee. Tripartite 
committees traditionally function under chairmanship of a government repre 
sentative. 

Since the conference is held only once a year, interim direction is entrusted to 
the governing body which corresponds to an executive committee of commercial 
organizations. The governing body meets three or four times ecah year. Its 
jurisdiction is limited to such things as the agenda of the International Labor 
Conference and the operations of the International Labor Office. 

Since the basic purpose of the International Labor Organization is to procure 
international cooperative action, this can be accomplished only at the annual 
eonferences. Action can take the form of a resolution, a recommendation, or a 
convention. A resolution is merely a declaration of policy. A recommendation 
is substantially the same coupled with a strong advisory flavor. A convention 
on the other hand is very positive action, in that it is a draft of a treaty which 
each of the participating countries, under the constitution of the ILO is expected 
to ratify. It is of such importance in the ILO setup that a country not ratifying 
one of these conventions after its adoption by the conference, is called upon at 
periodic intervals to explain the failure of ratification. The conference has 
adopted 99 conventions of which the United States has ratified only a few dealing 
primarily with maritime matters. 

Since its inception, the International Labor Organization has concerned itself 
with social security in a comprehensive way. At various times during its history, 
the annual conferences have approved treaties and made recommendations on 
the various phases of social security. Flowing from this consideration of social 
security on an item by item basis, was a 1951 proposal whereby all phases of 
social security which be consolidated into one instrument. This approach was 
was we may call a package deal, covering nine branches of social security. The 
objective was to establish minimum standards for social security throughout the 
world. This proposal for minmium standards was not, of itself, of momentous 
importance to our country. The method of measuring compliance with the 
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iards however, was of great concern. In determining whether the people 
a particular country enjoyed these minimum standards of social security 
er this proposal, no account could be taken of voluntary insurance unless 
h insurance was subsidized by government at least to the extent of 25 percent. 
in effect, meant that the United States, where the combined voluntary 
rance and government social-security coverage places our people in the 
front of all countries, so far as social security is concerned, would nonetheless 
1 retarded country because, in determining whether our people had this world 
um of social security, no account could be taken of the insurance coverage 
private companies. The effect of such a convention would be an interna- 
condemnation of private voluntary insurance coverage. 
Mr. William McGrath, president of the Williamson Heater Co., of Cincinnati, 
o, was an adviser to the employer delegate, Mr. Charles McCormick, of 
imore, at the 1951 conference. In the report which he made on his return 
his country, he drew attention to this new ILO objective for minimuns 
lards for social security. Excerpts from his report were printed in an 
e of our newsletter. The reaction of member companies was quick. All 
them wanted to know what could be done to slow down such an international 
ement. Mr. A. D. Marshall, an officer of the General Electric Co., was also 
employer adviser. He, too, on various occasions, directed the public’s atten- 
to IL© trends in this field of social security. When the proposed minimum 
indards convention was under discussion in a plenary session of the conference, 
emphasized what such a proposed convention would do to private insurance. 
etheless, the United States Government and the labor representatives were 
mg the majority who voted approval of the proposal, not in the form of a 
ecommendation, but in the form of a convention to come up for a second and 
action at the 1952 conference. Prior to the McGrath and Marshall reports 
apparently little attention had been paid to the ILO by life-insurance people. 

rhe reaction to the 1951 conference approval of the minimum-standards con 

ention was such that the International Labor Office recanvassed member coun- 

ries, With the result that the Government-subsidy provision was taken from the 
proposal. Incidentally, this action was taken only a few days before the United 
States delegates were to depart for the 1952 conference. 

Aithough I had no official status—lI did not desire it—I enjoyed excellent facil 

es for an observer. I lived at the Beau Rivage Hotel, where most of the United 
States employer representatives, as well as representatives of many of the other 

untries, were quartered. This made possible many informal conversations with 
people attending the conference from all over the world. I followed most of the 
proceedings of the plenary sessions of the conference on the conference floor, 
where I listened to many interesting discussions. In addition to attending prac- 
tically all of the meetings of the employer social-security committee, I also at- 
tend several meetings of the conference tripartite social-security committee. 

The delegates and advisers from all the countries face a heavy program 
through the entire conference. There is not one single moment of idleness. From 
the very moment that the president of the conference delivers his customary 
address, until the closing moment, there is not a gap in activity. 

At 9 o’clock each morning, in a special committee room, there is a general 
meeting of the delegates of each of the three groups. For example, all of the 
employer delegates from the various countries will meet together, as will also the 
delegates of the other two groups. Generally, questions of policy are discussed 
at these meetings. For example, directions may be given at this meeting as to 
the position which the employer delegates shall take at a meeting of the con- 
ference tripartite social-security committee. 

Although the day is completely taken up from 9 o’clock until adjournment 
about 5 in the evening, with routine meetings and conferences, time must also be 
found outside these hours for further conferences by each of the 3 groups from 
each of the participating countries. For example: The employee delegate from 
each country, along with his advisers, must have an opportunity to confer on 
broad matters of policy. The same situation prevails as to Government and 
employer delegates. 

Since this proposed convention for minimum social-security standards was 
almost the sole object of my interest, I followed only casually other items on the 
conference agenda. The final form of the minimum-standard instrument was first 
discussed. The initial question was, “Should it be a recommendation or a con 
ention?” The 1951 conference of course approved the instrument as a conven 
tion and notwithstanding vigorous efforts on behalf of most employer representa- 
tives, the 1952 conference reaffirmed the action of the 1951 conference, and again, 








568 TREATIES AND EXECUTIVE AGREEMENTS 


this time finally, determined that the instrument should be a conventio lt 

might be noted that the United States Government delegates preferred the inst; 
ment to be in the form of a recommendation. They were not aggressive on this 
point at all, and while some of their committee actions reflected their preference 
for a recommendation, they nonetheless voted in the plenary session for the adop 
tion of the instrument in convention form. 

With the exception of the last-minute deletion (prior to the convening of the 
conference) of the Government-subsidy provision, the instrument was considered 
at the 1952 conference substantially in the same form as it had been approved yy 
the 1951 conference. I shall not detail the provisions of the instrument, furthe; 
than to say that it covers nine specific branches of social security, including 
socialized medicine, and about everything else that might be contemplated ly 
an ingenious social-minded planner. This 1952 action is final, and the instrument 
may be expected to be submitted to the United States Senate in due course fo: 
ratification. 

As a part of this report, a few general observations are pertinent. 

(1) The ILO in several areas is engaged in extremely worthwhile activities 
I mention this lest the comments contained in this memorandum be construed 
as an overall condemnation of the organization. 

As just one example of what the ILO can do in a constructive sort of way, I 
refer to the last report of the secretary-general, wherein is analyzed the inte 
national aspects of inflation. Similar examples of constructive work may be 
cited. With a realization of the potential of the ILO in worthwhile fields, my 
critical comments are offered for a constructive purpose. 

(2) Before L went to Geneva I had a different concept of the attitude of the 
nations of the world toward us as a country, and our unique economy. At a 
distance, one senses lack of sympathy and understanding of our country. The 
day-to-day foreign news irks us very frequently. We develop a feeling that we 
are envied and distrusted. After meeting personally several of the foreign repre- 
sentatives and advisers, and listening to the discussions of varions ILO confe: 
ence committees and the conference debates, I came to the conclusion that the 
envy and distrust were not as great as I had thought and that they were the 
result of a lack of knowledge of our economy and our Government. 

In casual discussions with people from other countries, I found few who had 
even a fair concept of life insurance and the part it plays in our economy. One 
asks, “What are we going to do about it?” I have no suggestions. It would be 
a wonderful thing if this lack of information could give way to some light. 

(3) As I have previously pointed ont. I had no official status at the confer- 
ence. Delegations from each participating country are composed of 2 gov- 
ernment delegates, 1 employer delegate, and 1 employee delegate. This is not a 
homogenous group, although there is considerable solidarity between employee 
representatives and representatives of government. This is true, not only in 
the case of the United States, but of all participating countries. 

The life-insurance business, with 80 million policyholders spread throughout 
all segments of the population, does not aline itself with any one of the 3 classes 
of participation. If somebody connected with the life-insurance business were 
to become so alined, it would be very difficult for us to maintain a position of 
objectivity. Anyone connected with the life-insurance business should be in 
the position of viewing the ILO from the viewpoint of the insurance business. 

(4) The ILO staff advises participating countries in many areas. Most, if not 
all of them are basically social. There is a great solicitude for what are referred 
to as “undeveloped” countries. The permanent staff, in furtherance of ILO 
policy, sends technical advisers to these countries in connection with its social 
problems. While the ILO occupies itself in giving its social guidance to these 
undeveloped countries, the United States also, on a very practical basis, is aiding 
many, if not all of these same countries. Our country comes in contact with 
so-called undeveloped countries through membership in the ILO, and incidentally 
we contribute about 25 percent of the budget. We also come in contact with many 
of the same countries through our direct relief to them. There is reason to 
believe that many representatives of the ILO who go to these countries advocate 
principles and policies that do not reflect the policies of this country. This is a 
rather anomalous situation. The United States, on one hand, is directly selling 
its economy in undeveloped areas, and at the same time this salesmanship may be 
neutralized by an international instrumentality which our country supports. 

(5) Too much emotion is bound up in the consideration of social security 
Our Federal social security was inaugurated under the catchy slogan “Get Rid 
of the Poorhouse.” We built up statistics on the basis of need, and assumed that 






























TREATIES AND EXECUTIVE AGREEMENTS 


only government could fulfill it. We proceeded on the theery that only govern 
ment will respond to individual need so we now ignore the feeling of responsi- 
pility from one individual toward another. 

About the same sort of atmosphere prevails at the international level. I was 

jd that on the occasion of a visit by an ILO representative to Calcutta, India, 

witnessed a rather unusual scene of a womanworker stepping from work on 

dder, giving birth to a child in the street unattended, and then resuming 
her work. This gave great impetus to dealing with maternity on an international 
basis, Great concern is expressed over the plight of the agricultural workers in 
oriental countries, and so, by international fiat, we'll adjust his compensation. 

Emotion and practically are not generally characteristics of the same person. 
One familiar with the ILO says that too many objectives stem from emotions, 

then the technician gets the almost impossible task of applying the practical 
the ideal. 

(6) It is desirable to establish greater liaison between the participating groups 
of each country. I make this observation solely from the standpoint of observ- 
ing the operations of the delegates from the three groups from the United States. 
As soon as I learned I was going to be in Geneva, I wanted to know who the 
government delegates and advisers were to be. After several futile phone calls 
over several days, I did get a list of the government delegates and advisers a day 
or two before I left for Geneva. It was marked “restricted.” I raise the question 
why this should be restricted. It should be public information long in advance 
of the meeting. Isn’t the public also entitled to know what position its govern- 
ment delegates are going to take on various items on the agenda? Information 
on this point also was lacking. 

Government delegates, employee delegates, and employer delegates apparently 
left for the International Labor Conference as separate entities with no collabo 
ration. Isn’t it desirable, a reasonable length of time in advance of the annual 
conference, for the participating groups of this country to have their representa- 
tive sat least go through the motions of some collaboration, rather than leave 
this country on a foreign mission as complete strangers? Isn’t is possible to 
allocate the responsibilities for determining what position will be taken by gov- 
ernment representatives? If these people at an international conference are 
to formulate an international treaty which this country is supposed to ratify, 
isn’t it desirable to formalize their authority so that the policy to guide these 
delegates will be fixed at the highest possible level and then publicized before 
they attend such a conference? 

(7) Although the ILO is a tripartite setup, practically, it has taken on the 
characteristic of a government-employee front versus employer front. The 
government delegates and employee delegates, on all important questions, vote 
with the greatest of solidarity. In reality, the employer groups are consistently 
in the minority. This does not mean that they are completely ineffective. No 
doubt that do tone down many things which might otherwise be extreme. 

‘rom the standpoint of the United States, however, it is difficult to develop 
complete international solidarity, even at the employer level. The employer 
delegates from the various countries will meet in conference and discuss the 
obvious things dealing with employer-employee relations. There is complete 
agreement among all employer delegates on such subjects as hours of labor, 
safety devices, women in industry, and the like, but when this area is left, and 
the discussion gets into economic fields, divisions within the employer ranks are 
immediate. Differences are basic. 

For example, in a discussion between Sir John Forbes-Watson, the British 
employer’s delegate since 1919 (incidentally he died a few days ago) and one 
of our United States employer group, there was the greatest cordiality in the 
discussion of ILO problems, until the question of competition arose. Our British 
friend asked that the subject not be discussed because his view was fixed and 
irrevocable. He said that in the British viewpoint, it is unconscionable for a 
man in business to seek to destroy a competitor in the same business. He de- 
scribed the competitive processes as unethical, immoral, and “law of the jungle.” 
Here, therefore, we have a situation in the employer area where our employers, 
believers in a competitive economy, must meet on an international level employers 
whose business ideals and operations are completely at variance with our own. 

Query : Are we, in the furtherance of international collaboration, to surrender 
our competitive economy? The answer is obvious. Yet, how can we entertain 
one ideal at a domestic level and not follow through with the same ideal on the 
international level? 





570 TREATIES AND EXECUTIVE AGREEMENTS 


The magnitude of the ILO operations is not generally recognized in the United 
States. It is appreciated by other countries, notably the British. The British 
accredit competent employer, employee, and government representatives to the 
ILO with the greatest of regularity. The delegates and their advisers are wel] 
informed As previously indicated, the former British employer delegate, Sir 
John Forbes-Watson has never missed an ILO conference. There is continuity, 
‘The same continuity does not prevail in this country’s participation. 

I feel that future employer participation by the United States demands more 
adequate participation and greater continuity in representation. Probably the 
Government and employee delegates are adequately prepared. I understand that 
the Government, through the Department of Labor, and probably the State De- 
partment does have adequate ILO staffing. I understand this also applies to 
employee representation to a lesser degree. On the employer side, what repre- 
sentation this country has had, has been outstanding, but it has been limited 
The ILO disseminates volumes of material. It is an impossibility for any one 
man to keep informed as to all of it. The ILO can’t be a one-man show. 

The generosity of some few employers has made employer participation pos- 
sible. These men have given a stupendous amount of their time to the United 
Stites employer side of the picture. They cannot be expected to continue at 
such great personal sacrifice. As an unofficial observer, I cannot overemphasize 
this situatior There should be some permanent staffing in order to follow ILO 
12 months out of the year on behalf of employers. This staff should be equipped 
so as to do on the spot work for the employer delegate and advisers. To be 
specific, it would seem that the National Association of Manufacturers or the 
United States Chamber of Commerce, or both jointly, should take over this 
staffing responsibility. 

Briefly, participation by this country’s employers should be adequate and 
effective or none at all. No longer is it fair to expect a few people with an ap- 
preciation of what the ILO should and should not do, to be called upon to share 
all of this responsibility. 

(9) It appears the overall social security movement in this country reflects 
social-security thinking at the international level. An examination of ILO 
material on minimum standards is almost silent as to the views of our own 
Government. Many other participating countries, all of the large ones with 
the exception of the United States, forwarded to the ILO various comments and 
suggestions. Comments and suggestions from our own Government are almost 
entirely lacking. We may properly infer that those interested in the promotion 
of social security in our own Government may be entirely satisfied with this 
international program as an overall goal for this country. We cannot ignore the 
fact that if this is the case, then we may anticipate pressure for social-security 
expansion along the ILO pattern. It is also significant that, whereas social 
security, at its inception in this country, was directed to the employer-employee 
relationship, now social security is directed to the entire population of the 
country. 

This is an ILO philosophy on the international level, and it is not contem 
plated that there shall be any minimum standards for contributions to finance 
the plan. For example, in Switzerland and probably most other countries, the 
social-security program is financed by payroll taxes without any ceiling. It is 
this same philosophy that prompts an increase in the basis of social-security 
taxes in this country. From $3,000 it has already gone to $3,600. Consistent 
pressure is for a tax base of $6,000. If this international concept prevails, there 
will be no limit for the basis of contributions. It would seem that the ILO 
is to continue, more and more, as the fountainhead for universal social-Security 
planning. 

Conceding the importance of the ILO program of social security, just what is 
to be done about it? It seems obvious that international pressure is for a social- 
security program whieh would not be acceptable to most of the people in this 
country. It is true that the conference itself recognized that all parts of these 
minimum standards might not be adaptable to the economy of every country. 
While this concession might appear generous on its face, I still feel that pressure 
for expansion of social security would, nonetheless, include parts of the inter- 
national program to which we could not subscribe. 

It may be suggested that since a minimum standards convention has already 
been approved in final form and awaits ratification by the United States Senate, 
social security, so far as the ILO is concerned, is a closed book, and whatever is 
to be done must be in the way of opposition to ratification. Our business will 
seasonably register its opposition to ratification of this proposed convention, 
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wrimal notice probably will be given to the Senate Committee on Foreign 
of our desire to be heard, when the proposed treaty is considered, From 
ictical standpoint, the ratification of this covenant or treaty is not an 
diate threat 
le 2, part I, requires compliance with part I and “at least three of parts 
1, 1V, V, VI, VII, VIIL, LX, and X,” in addition to certain irrelevant portions 
onvention. There is no question of compliance by any nation with part 
country presently, however, cannot comply with the necessary three of 
II to X, inclusive. As widespread as our unemployment-compensation 
m is, we still cannot meet the requirements of the convention because 
Federal-State setup. The Federal Government really has no unemploy- 
mpensation program of the kind contemplated by the convention. In 
he same way, our country could not meet the compliance requirements 
kmen’s compensation and certain other fields. The only thing that counts 
practical standpoint is Federal compulsory action In view of this 
mn, this country seems not to be in a position to ratify the convention at 
e 
t think that ILO looks upon social security as a field wherein the 
te has been Attained. At the 1951 ILO conference there was a dis 
n of proposed advance standards for social security to follow, from point 
the adoption of minimum standards The 1952 conference, however, 
red consideration of these advance standards, 
security will always be a major subject for discussion at this annual 
nce and continuing study by the International Labor Office Whether 
we can do anything to channel ultimate conclusions in the direction we 
ike to have them, there is much to be said for following these ILO 
es as a matter of extreme interest to the business. Probably we should 
k off and leave the international forum, merely because we may not be 
»in coping with the ideas which we challenge. 


CrHatrMan. Will you call the next witness? 
Smirney. Mr. Charles Rhyne. 


STATEMENT OF CHARLES S. RHYNE, LAWYER, WASHINGTON, D. C., 
APPEARING ON BEHALF OF THE CHAMBER OF COMMERCE OF 
THE UNITED STATES 
Mr. Riryne. Mr. Chairman and members of the committee, my 

is Charles S. Rhyne. I am a lawyer practicing here in Wash 
ton, D. C., and I have been requested by the Chamber of Com- 

e of the United States to present to you their official declaration 
wlicy adopted by the chamber, which relates specifically to the 
ect matter covered by Senate Joint Resolution 1 and Senate Joint 
solution 48. 

The CratrMan. Now, are you testifying as a member, or as their 

torney ¢ 

Mr. Ruyner. As their authorized attorney in this matter. 

Che Carman. You get paid by them, of course? 
Mr. Ruyne. No; I am appearing here as a public servant, without 


The Cuarrman. That is what I want to know. You are appearing 
. patriotic American citizen. 


After the above report was made, Mr. Robert J. Meyers, Chief Actuary of the Social 
rity Administration and one of the Government advisers at the 1952 International 
r Conference, wrote an article which appeared in the October 1952 issue of the Social 
‘itv Bulletin in which he said: “it appears highly probable that part of the Convention 
Minimum Standards of Social Security deals with matters appropriate for action by the 
veral States. Furthermore, considering existing programs that are on the Federal level, 
t would appear that at this time only two branches—old-age and survivor benefits—meet 
requirements for ratification, whereas the convention requires three branches Accord 
ratification would not be appropriate without legislative acticn by both Houses of 

ress on one of the other branches.” 
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Mr. Ruyne. That is right, Senator. And I am also here to present 
to you some of the reasons why they adopted this policy. 

The Cuatrman. Go ahead. Take all the time you want to. There 
is no hurry at all. 

Mr. Hotman. I might say that Mr. Rhyne very kindly said he 
would not accept any fee. He has been active in the American bar, 
interested in this general subject, and when the chairman asked me 
if I could suggest a lawyer with background, I suggested Mr. Rhyne, 
but he told them he would not appear for any fee. 

The Cuamman. Thank you, Mr. Holman. 

Proceed, Mr. Rhyne. 

Mr. Ruyne. Mr. Chairman, the declaration I referred to is as 
follows: 








































rREATIES AND DOMESTIC LAW 


No provision of a treaty or of an executive agreement that alters or abridges 
the Constitution of the United States should become effective unless such altera 


tion or change is embodied in a constitutional amendment adopted and ratified 


in the manner provided in the Constitution for its amendment. 


The Cuamoman. Mr. Holman, is this the Watkins substitute ? 

Mr. Hotman. That is correct. 

The CuarrmMan. Your committee is trying to arrive at some com 
promise ? 

Mr. Horman, Oh, yes. I think we will arrive at it. We have prac- 
tically arrived at it already. 

The Cuarrman. I wonder when we could file that ? 

Mr. Hotman. Well, that is up to Senator Bricker. It is his reso- 
lution, and he could advise you on that. 

The Cuatrrman. Pardon me for interrupting you. 

Mr. Ruyne (reading) : 
























































No provision of a treaty or of an executive agreement that alters or abridges 
the rights protected by the laws of the United States or the constitutions or 
laws of the several States should become effective unless and then only to the 
extent that Congress shall so provide. 














That, of course, is the official authorization under which Mr. Hawes 
and Mr. McGrath have both appeared before this committee. 

This declaration was adopted unanimously by the 40th annual meet- 
ing of the United States Chamber of Commerce on April 30, 1952. 
That annual meeting was attended by representatives of 3,500 cham- 
bers of commerce and trade associations with a membership of ap- 
proximately 1,374,000 businessmen. I am a member of the Board of 
Trade of the District of Columbia, which is one of the organizations 
represented in the chamber’s membership. 

The unanimous action of the chamber’s 40th annual meeting in 
adopting the above-quoted declaration of policy was taken upon the 
report and recommendation of a special committee which had been 
appointed by the chamber to study the effects of the treaty process on 
domestic law. Attached to this statement and marked as exhibit A 
is a list of the members of that special committee. 

I note that it is not attached, but I do submit it for the record, here. 
It is called Special Committee To Study the Effects of the Treaty 
Process on Domestic Laws. I wonder if that can be incorporated into 
the record at this point? 

The Cuatrman. It may be filed. 







































































TREATIES AND EXECUTIVE AGREEMENTS 


Che material referred to follows:) 


4, COMMITTEE To Srupy THE EFFECTS OF THE TREATY PROCESS ON DOMESTIC 
LAWS 


y Fowler, Esq., chairms in, Fowler, White, Gillen, Yancey & Humkey, Citizens 


iilding, Tampa 2, Fla. 
Carroll, director, Economic Research, Sharp & Dohme, Inc., 640 North 


ad Street, Philadelphia 1, Pa 
Edward S. Corwin, Princeton University, Old Stone House, Stockton Road, 


neeton, N. J. 

William S. Culbertson, Culbertson Briggs & Pendleton, Stoneleigh Court, 
25 Connecticut Avenue, Washington 6, D. C. 

, Dean, vice president, General Motors Corp., General Motors Building, De- 
it, Mich, 

H. Glover, vice president and general counsel, Anaconda Copper Mining Co., 

» Broadway, New York 4, N. Y. / 

john N. Hazard, professor of public law, the Russian Institute, Columbia 
versity, 431 West 117th Street, New York 27, N. Y. 
m A. Hanley, vice president and director, Eli Lilly & Co., Post Office Box 
iS, Indianapolis 6, Ind. 
nk E. Holman, Esq., Holman, Mickelwait, Marion, Prince & Black, Hoge 
lding, Seattle 4, Wash. 
Marshall, assistant secretary, General Electric Co., 1 River Road, Schenec- 
5, N.Y. 
Y. Milam, Esq., Milam, McIlvaine, Carroll & Wattles, Post Office Box 58, 
ksonville 1, Fla. 
Mullendore, president, Southern California Edison Co., Edison Building, 

Los Angeles 53, Calif. 

Dr. Leo Pasvolsky, director, International Studies Group, The Brookings Insti- 

tution, 722 Jackson Place NW., Washington 6, D. C. 

Sylvester ©, Smith, Jr., general counsel, Prudential Insurance Co. of America, 

763 Broad Street, Newark, N. J. 

uel C. Waugh, president, The First Trust Co. of Lincoln, Nebr., Lincoln, 

Nebr. 

Mr. Ruywne. It will be noted that most of these members are na 
tionally recognized experts in the field of international law. I think 
you will find that it is composed of about 4 businessmen, 4 experts 
in the field of international law, and 4 lawyers. 

In reviewing the reasons why the members of the United States 
Chamber of Commerce adopted the above quoted declaration of policy 
I report the following: 

The members of the United States Chamber of Commerce have 
watched with pride the great scientific achievements of recent years 
such as the airplane, r adio, and television—which have conquered the 
problems of distance and in a literal sense shrunk nations to neighbor 
hoods. Coupled with their pride in these scientific achievements, how 
ver, these members have experienced a growing alarm over the devel- 
opment, chiefly under the sponsorship of the United Nations and its 
specialized agencies of the idea that the distinction between domestic 
and international affairs has been wiped out. This alarm grew tre- 
mendously when nationwide attention was called to an official state 
ment by the Department of State in 1950 that “there is no longer any 
real distinction between domestic and foreign affairs.” (State De- 
partment Publication 3972, Foreign Affairs Polic y Series 26.) 

The great effusion of treaties ‘designed to solve many of our un- 
solved domestic problems—as well as to offer new solutions to those 
for which solutions have been devised domestically—has gradu: ally 
brought home to the businessmen of the United States that while the) 
have in the past looked for regulatory law relating to their businesses 
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in local ordinances, State statutes, and Federal statutes, they now must 
focus their attention upon a fourth many-chambered legislative body, 
which is busy grinding out proposed “treaty” law. W hen our trip le. 
layer governmental system has added to it this fourth branch the ro. 
sults can be startling in impact. 

The CuatrmMan. Now, are you referring there to ILO, or to t] 
United Nations? 

Mr. Ruyne. I am referringto the U. N. and its specialized agencies 
which would include the ILO, the World Health Organization. a) 
the other organizations which I mentioned a few pages on, Senator, 

Businessmen who have found difficulty in learning just what Fed- 
eral regulations affect their business are even more baffled in tryi; 
to discover the provisions applicable to their business in the vast and 
uncharted field of treaty law. 

I understand that the approximately 100 conventions of the Inter 
national Labor Organization will be described in other testimor y 
which is to be presented to this committee. Those treaties or conven 
tions cover a vast multitude of domestic subjects of vital concern to 
businessmen, such as wages and hours, labor clauses in public co: 
tracts, safety provisions in the building industry, social security, com 
pulsory health insurance, and almost every other conceivable interest 
of busin 

Time permitting I could vO into many other fields of vital concel 
to industry to point out things which alarm businessmen, but I will 
mention only two in the fields of aviation and copyright law. I believe 
they illustrate the dangers inherent in giving effect to treaties which 
override domestic law. 

The International Civil Aviation Organization which has its head 
quarters in Montreal is busy developing new conventions and in re- 
writing certain existing conventions which have domestic as well : 
international effect in the field of air transportation, and, of course, 
most of these relate solely to and are essential to foreign air com- 
merce. But some have drastic domestic effects. I cite as examples 
the Warsaw Convention which limits recovery for death or personal 
injury caused by an airplane crash. In the case of the Warsaw Con- 
vention a person can board an airplane in Los Angeles bound for Lon- 
don along with 50 other persons who are going to New York and if 
the plane crashes, the 49 domestic passengers may recover an unlim 
ited amount for negligent injury or their survivors an unlimited 
amount for their death, but the person bound for London—even 
though the crash occurs through the negligence of the airline as the 
plane takes off from the Los Angeles Airport—e annot recover more 
than the $8,291.87 for injury nor may his survivors recover more than 
that amount for his death. They can recover more by achieving the 
almost impossible task of proving “willful misconduct.” 

I may say there, Senator, I have tried some of these Warsaw Con- 
vention cases. It is impossible for a jury to understand the instruc- 
tions of nothing, $8,200 if the airline is negligent, and an unlimited 
amount if willful misconduct is proved. I tried one of those down 
here a week or so before the late Justice Goldsborough, and the jury 
got all fouled up. When they came in with a compromise amount, 
that was set aside immediately, and they settled it. But the thing 
about it is that I know of 4,000 claims that have been filed under that 
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vention, and only 2 in which you have received more than $8,200. 
ppene .d to have something to do with those 2 cases. 
‘he Supreme Court of the United States has refused to disturb a 
on holding this convention is self-executing and in full o_o 
s domestic law. Lee v. Pan American Airways (300 N. Y. 761, 
KE. (2d) 258; Cert. Den. 339 U. S. 920). 
lhe proposed Rome Convention provides that damage to persons 
property on the earth’s surface from crashes of airplanes on 
national flights would be limited drastically to limits ranging 

33,000 to $800,000, depending upon the weight of the aircraft. 
se smbanea are So negligib le as to be entirely unreasonable when 

considers the possible total damage such an airplane could do. 

e cities owning air ports are up in arms against this proposed con 
tion. They have airport buildings worth millions which are ex 

d to destruction by these aircraft, and $33,000 would not be 

a meager start toward their reconstruction. Should such an air 

e destroy a large factory or even a private home it is obvious 

the limit is too low. ‘True it is that the United States repre- 

itives have not yet signed this convention but the convention is 
plete and it is argued that the liability limits are high enough in 
en nations and the United States should not stand in the way of 
oress” just because our standards of living and values are higher 
in other countries. 
[here is in the works a proposed Universal International Copyright 
nvention which may vitally affect copyrights in this country. Some 
‘ve it could destroy copyright rights created under our Federal 
by relegating them to a subordinate status. There are basic dif- 
s in the protection accorded copyrights under the govern- 
systems of other nations and our own laws on this subject. I 
y, there, Senator, it is chiefly this right of automatic copyright 
vod secure under the Berne Convention, which you don’t secure 
r our conventions here unless you file and give notice. 
(his work is being done by a committee under the sponsorship of 
nited Nations’ Educational, Scientific, and Cultural Organization 
ch is carrying on broad studies in the fields of education, science, 

d culture. 

\nd I would also like to say, since there has been some reference 
here to the possibility of protecting our domestic rights by reserva- 
tions, that the official text of this Universal Copyright Convention, 
which was signed, I am informed, by our United States Convention 

December, in article 20, contains the most startling language J] 
ive ever seen in any international convention, and I have examined 
any of them. It is this: “Reservations to this convention shall not 

» permitted.” 

I don’t think that there is another convention in existence where 
that particular language has ever been inserted, and of course, with 
that language there, all the talk about protecting ourselves through 
reservations goes out the window, because it is absolutely impossible. 

The Cuarrman. Would you make reference to that in the record, 
just where it can be found ? 

Mr. Ruyne. I would be very glad to present this copy for the rec- 
ord, because I think it is a rather unique document in that regard. 

The CHarrMan. Very well. 


] 
I 
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(The material referred to follows :) 
UNIVERSAL COPYRIGHT CONVENTION 


The Contracting States, 


Moved by the desire to assure in all countries copyright protection of liter. 
acy, scientific and artistic works, 

Convinced that a system of copyright protection appropriate to all nations 
of the world and expressed in a universal convention, additional to, and 
without impairing international systems already in force, will ensure res. 
pect for the rights of the individual and encourage the development of litera 
ture, the sciences and the arts, 

Persuaded that such a universal copyright system will facilitate a wider 
dissemination of works of the human mind and increase international under. 
standing, 


Have agreed as follows: 
ARTICLE I 


Each Contracting State undertakes to provide for the adequate and effectiv 
protection of the rights of authors and other copyright proprietors in literary, 
fic and artistic works, including writings, musical, dramatic and cine 
matographie works, and paintings, engravings and sculture. 


ARTICLE II 


1. Published works of nationals of any Contracting State and works first pub 
lished in that State shall enjoy in each other Contracting State the same pro 
tection as that other State accords to works of its nationals first published in its 
own territory. 

2. Uupublished works of nationals of each Contracting State shall enjoy in 
each other Contracting State the same protection as that other State accords 
to unpublished works of its own nationals. 

3. For the purpose of this Convention any Contracting State may, by domes 

rislation, assimilate to its own nationals any person domiciled in that State 


ARTICLE ITI 


1. Any Contracting State which, under its domestic law, requires as a condi- 
tion of copyright, compliance with formalities such as deposit, registration, 
notice, notarial certificates, payment of fees or manufacture or publication in 
that Contracting State, shall regard these requirements as satisfied with respect 
to all works protected in accordance with this Convention and first published 
outside its territory and the author of which is not one of its nationals, if from 
the time of the first publication all the copies of the work published with the 
authority of the author or other copyright proprietor bear the symbol © ac- 
companied by the name of the copyright proprietor and the year of first publica- 
tion placed in such manner and location as to give reasonable notice of claim 
of copyright. 

2. The provisions of paragraph 1 of this article shall not preclude any Con- 
tracting State from requiring formalities or other conditions for the acquisition 
and enjoyment of copyright in respect of works first published in its territory or 
works of its nationals wherever published. 

3. The provisions of paragraph 1 of this article shall not preclude any Con- 
tracting State from providing that a person seeking judicial relief must, in 
bringing the action, comply with procedural requirements, such as that the 
complainant must appear through domestic counsel.or that the complainant 
must deposit with the court or an administrative office, or both, a copy of the 
work involved in the litigation; provided that failure to comply with such re- 
quirements shall not affect the validity of the copyright, nor shall any such 
requirement be imposed upon a national of another Contracting State if such 
requirement is not imposed on nationals of the State in which protection is 
claimed 

4. In each Contracting State there shall be legal means of protecting without 
formalities the unpublished works of nationals of other Contracting States. 

5. If a Contracting State grants protection for more than one term of copy- 
right and the first term is for a period longer than one of the minimum periods 
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bed in article IV, such State shall not be required to comply with the 
sions of paragraph 1 of this article III in respect of the second or any 
quent term of copyright. 


ARTICLE IV 


he duration of protection of a work shall be governed, in accordance with 
isions of article II and this article, by the law of the Contracting State 
h protection is claimed, 
The term of protection for works protected under this Convention shall not 
than the life of the author and 25 years after his death. 
ever, any Contracting State which, on the effective date of this Convention 
State, has limited this term for certain classes of works to a period 
ited from the first publication of the work, shall be entitled to maintain 
ceptions and to extend them to other classes of works. For all these 
the term of protection shall not be less than 25 years from the date of 
iblication, 
Contracting State which, upon the effective date of this Convention in 
State, does not compute the term of protection upon the basis of the life 
iuthor, shall be entitled to compute the term of protection from the date 
first publication of the work or from its registration prior to publication, 
case may be, provided the term of protection shall not be less than 25 
from the date of first publication or from its registration prior to publica- 
the case may be. 
» legislation of a Contracting State grants two or more successive terms 
tection, the duration of the first term shall not be less than one of the 
n periods specified above, 
he provisions of paragraph 2 of this article shall not apply to photographie 
or to works of applied art; provided, however, that the term of protec- 
those Contracting States which protect photographic works, or works of 
art in so far as they are protected as artistic works, shall not be less 
en years for each of said classes of works. 


No Contracting State shall be obliged to grant protection to a work for a 
i longer than that fixed for the class of works to which the work in ques- 


belongs, in the case of unpublished works by the law of the Contracting 
vhich the author is a national, and in the case of published works by 
of the Contracting State in which the work has been first published. 
the purposes of the application of the preceding provision, if the law of 
Contracting State grants two or more successive terms of protection, the 
of protection of that State shall be considered to be the aggregate of 
terms. However, if a specified work is not protected by such State during 
second or any subsequent term for any reason, the other Contracting States 
not be obliged to protect it during the second or any subsequent term 
‘or the purposes of the application of paragraph 4 of this article, the work 
itional of a Contracting State, first published in a non-Contracting State, 
be treated as though first published in the Contracting State of which the 
ris a national. 
lor the purposes of the application of paragraph 4 of this article, in case 
simultaneous publication in two or more Contracting States, the work shall 
eated as though first published in the State which affords the shortest term ; 
ork published in two or more Contracting States within thirty days of its 
publication shall be considered as having been published simultaneously 
id Contracting States. 


ARTICLE V 


Copyright shall include the exclusive right of the author to make, publish, 
uthorize the making and publication of translations of works protected 

der this Convention. 
However, any Contracting State may, by its domestic legislation, restrict 
he right of translation of writings, but only subject to the following provisions: 
If, after the expiration of a period of seven years from the date of the first 
cation of a writing, a translation of such writing has not been published in 
» national language or languages, as the case may be, of the Contracting State, 
the owner of the right of translation or with his authorization, any national 
such Contracting State may obtain a non-exclusive license from the com- 
etent authority thereof to translate the work and publish the work so trans- 
ited in any of the national languages in which it has not been published; 
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provided that such national, in accordance with the procedure of the Staj, 
concerned, establishes either that he has requested, and been denied, authoriz; 
tion by the proprietor of the right to make and publish the translation, or tha, 
due diligence on his part, he was unable to find the owner of the rig}; 
ense may also be granted on the same conditions if all previous editions 
a translation in such language are out of print. 

If the owner of the right of translation cannot be found, then the applicant f 
a license shall send copies of his application to the publisher whose name ap 
pears on the work and, if the nationality of the owner of the right of translatio, 

cnown, to the diplomat or consular representative of the State of which suct 
owner is a national, or to the organization which may have been designated 
the government of that State. The license shall not be granted before the« 
piration of a period of two months from the date of the dispatch of the co 
of the application 

Due provision shall be made by domestic legislation to assure to the own 
of the right of translation a compensation which is just and conforms to int 
national standards to assure payment and transmittal of such compensatio) 
and to assure a correct translation of the work. 

The original title and the name of the author of the work shall be printed 0; 
all copies of the published translation. The license shall be valid only for » 
lication of the translation in the territory of the Contracting State where it | 
been applied for. Copies so published may be imported and sold in another Co; 
tracting State if one of the national languages of such other State is the sa 
language as that into lich the work has been so translated, and if the domes 
law in ich other . vision for such licences and does not prohil 
such importation and sale regoing conditions do not exist, the 
portation and sale of such copies in a Contracting State shall be governed by 


domestic law and its agreements. The licence shall not be transferred by 


} 
license 
The licenss all not be granted when the author has withdrawn from eir 


lation all copies of the work 


“Publication”, as used in this Convention, means the reproduction in tang 


form and the general distribution to the public of copies of a work from 
it can be read or otherwise visually perceived. 


ARTICLE VII 


‘his Convention shall not apply to works or rights in works which, at 
effective date of the Convention in a Contracting State where protection 
claimed, are permanently in the public domain in the said Contracting Stat 


ARTICLE VIII 


1. This Convention, which shall bear the date of September 6, 1952, shall b 
deposited with the Director-General of the United Nations Educational, Scier 
tific and Cultural Organization and shall remain open for signature by all States 
for a period of 120 days after that date. It shall be subject to ratification 
acceptance by the signatory States. 

2. Any State which has not signed this Convention may acede hereto. 

3. Ratification, acceptance or accession shall be effected by the deposit of 
instrument to that effect with the Director-General of the United Nations Edn 
cational, Scientific and Cultural Organization. 


ARTICLE IX 


1. This Convention shall come into force three months after the deposit of 
twelve instruments of ratification, acceptance or accession, among which there 
shall be those of four States which are not members of the International Union 
for the Protection of Literary and Artistic Works 

2. Subsequently, this Convention shall come into force in respect of each State 
three months after that State has deposited its instrument of ratification, a 


ceptance or accession 
ARTICLE X 
1. Each State party to this Convention undertakes to adopt, in accordance 


with its Constitution, such measures as are necessary to ensure the application 
of this Convention. 
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» It is understood, however, that at the time an instrument of ratification, 
eptance or accession is deposited on behalf of any State, such State must be 
, position under its domestic law to give effect to the terms of this Convention 


ARTICLE XI 
Intergovernmental Committee is hereby established with the following 


a) to study the problems concerning the application and operation of this 
Convention; 

4h) to make preparation for periodic revisions of this Convention; 

c) to study any other problems concerning the international protection of 
opyright, in co-operation with the various interested international organi- 
itions, such as the United Nations Educational, Scientific and Cultural 
Organization, the International Union for the Protection of Literary and 
Artistic Works and the Organization of American States; 

d) to inform the Contracting States as to its activities. 

rhe Committee shall consist of the representatives of twelve Contracting 

to be selected with due consideration to fair geographical representation 
n conformity with the Resolution relating to this article, annexed to this 
vention. 

e Director-General of the United Nations Educational, Scientific and Cult- 
Organization, the Director of the Bureau of the International Union for 
Protection of Literary and Artistic Works and the Secretary-General of the 
inization of American States, or their representatives, may attend meetings 
e Committee in an advisory capacity. 


ARTICLE XII 


he Intergovernmental Committee shall convene a conference for revision of 
(Convention whenever it deems necessary, or at the request of at least ten 
acting States, or of a majority of the Contracting States if there are less 
twenty Contracting States. 


ARTICLE XIII 


Contracting State may, at the time of deposit of its instrument of ratifica- 

ieceptance or accession, or at any time thereafter, declare by notification 

dressed to the Director-General of the United Nations Educational, Scien 

and Cultural Organization that this Convention shall apply to all or any 

f the countries or territories for the international relations of which it is 

nsible and this Convention shall thereupon apply to the countries or terri- 

s named in such notification after the expiration of the term of three months 

vided for in article TX. In the absence of such notification, this Convention 
not apply to any such country or territory. 


ARTICLE XIV 


1 


Any Contracting State may denounce this Convention in its own name or on 
behalf of all or any of the countries or territories as to which a notification has 
een given under article XIII. The denunciation shall be made by notification 
uldressed to the Director-General of the United Nations Educational, Scientific 
nd Cultural Organization. 

2. Such denunciation shall operate only in respect of the State or of the 
ountry or territory on whose behalf it was made and shall not take effect until 
twelve months after the date of receipt of the notification. 


ARTICLE XV 


\ dispute between two or more Contracting States concerning the interpre- 
tation or application of this Convention, not settled by negotiation, shall, unless 
the States concerned agree on some other method of settlement, be brought before 
the Internatitonal Court of Justice for determination by it. 


ARTICLE XVI 


1. This Convention shall be established in English, French and Spanish. The 
three texts shall be signed and shall be equally authoritative. 
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2. Official texts of this Convention shall 
and Portuguese. 

Any Contracting State or 
have established by 


be established in German, Italia; 
group of Contracting States shall be entitled 
the Director-General of the United Nations Education 
and Cultural Organization other texts in the language of its ce} 

ent with the Director-General. 


Al, 


O1CE 


texts shall be annexed to the signed texts of this Convention 


ARTICLE XVII 

1. This Convention shall not in any way affect the provisions of the Ber 
Convention for the Protection of Literary and Artistic Works or membership ir 
the Union created by that Convention 


2. In application of the foregoing paragraph, a Declaration has been annexed 
to the present article. This Declaration is an integral part of this Conve 
for the States bound by the Berne Convention on January 1, 1951, or which have 
or may become bound to it at a later date. The signature of this Convent 
by such St also constitute signature of the said Declaration, and rat 


tates shall 
fication, acceptance or accession by such States shall include the Declaration 
well as the Convention. 


ARTICLE XVIII 


This convention shall not abrogate multilaterial or biiaterial copyright « 
ventions or arrangements that are or may be in effect exclusively between twi 
or more American Republics. In the event of any difference either between t 
provisions of such existing conventions or arrangements and the provisions of 
this Convention, or between the provisions of this Convention and those of 
new convention or arrangement which may be formulated between two or mors 
American Republics aft 


r this Convention comes into force, the convention or 
ently formulated shall prevail between the parties theret: 
s in works acquired in any Contracting State under existing convent 


rungements before the date this Convention comes into force in Such State 
| not be affected. 


anv 


ngement most re 


ns 


ARTICLE XIX 


Convention shall not abrogate multilateral or bilateral 


arrangements in effect between two or more Contracting States. In the event 
of any difference between the provisions of such existing conventions or arrange 
ments and the provisions of this Convention, the provisions of this Convention 
shall prevail. Rights in works acquired in any Contracting State under exist- 
ing conventions or arrangements before the date on which this Convention 
comes into force in such State shall not be affected. Nothing in this article shall 
affect the provisions of articles XVII and XVIII of this Convention. 


conventions 


ARTICLE XX 


Reservations to this Convention shall not be permitted. 


ARTICLE XXI 


The Director-General of the United Nations Educational, Scientific and Cul- 
tural Organization shall send duly certified copies of this Convention to the 
States interested, to the Swiss Federal Council and to the Secretary-General of 
the United Nations for registration by him. 


He shall also inform all interested States of the ratifications, acceptances and 
accessions which have been deposited, the date on which this Convention comes 


into force, the notifications under Article XIII of this Convention, and denun- 
ciations under Article XIV. 


APPENDIX DECLARATION 


relating to Article XVII 


The States which are members of the International Union for the Protection 
of Literary and Artistic Works, and which are signatories to the Universal 
Copyright Convention, 


Desiring to reinforce their mutua 


relations on the basis of the said Union 
and to avoid any conflict which might result from the co-existence of the Con 
vention of Berne and the Universal Convention, 
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Have, by common agreement, accepted the terms of the following declara- 
. > 






tion: 
a) Works which, according to the Berne Convention, have as their coun- 

try of origin a country which has withdrawh from the International Union 
created by the said Convention, after January 1, 1951, shall not be protected 

by the Universal Copyright Convention in the countries of the Berne Union; 

b) The Universal Copyright Convention shall not be applicable to the 
relationships among countries of the, Berne Union insofar as it relates to 
the protection of works having as their country of origin, within the mean- 
ng of the Berne Convention, a country of the International Union created 
by the said Convention, 






















RESOLUTION CONCERNING ARTICLE XI 





The Intergovernmental Copyright Conference 






Having considered the problems relating to the Intergovernmental Com- 
mittee provided for in Article XI of the Universal Copyright Convention 










( 





8 








1. The first members of the Committee shall be representatives of the follow- 
ing twelve States, each of those States designating one representative and an 
rnate: Argentine, Brazil, France, Germany, India, Italy, Japan, Mexico, 

Switzerland, United Kingdom, and United States of America. 
”. The Committee shall be constituted as soon as the Convention comes into 
force in accordance with article XI of this Convention; 
The Committee shall elect its Chairman and one Vice-Chairman. It shall 
lish its rules of procedure having regard to the following principles: 








tHe 







a) the normal duration of the term of office of the representatives shall 
be six years; with one third retiring every two years; 

b) before the expiration of the term of office of any members, the Com- 
mittee shall decide which States shall cease to be represented on it and 
which States shall be called upon to designate representatives; the repre- 
tatives of those States which have not ratified, accepted or acceded shall 







be the first to retire; 
c) the different parts of the world shall be fairly represented ; 






and expresses the wish 






that the United Nations Educational, Scientific, and Cultural Organization pro- 





vide its Secretariat. 
In faith whereof the undersigned, having deposited their respective full 


powers, have signed this Convention. 














Dong at Geneva, this sixth day of September, 1952 in a single copy. 












PROTOCOL 1 ANNEXED TO THE UNIVERSAL CoPpyRIGHT CONVENTION CONCERNING THE 
\PPLICATION OF ‘THAT CONVENTION TO THE WORKS OF STATELESS PERSONS ANP 















REFUGEES 





The States parties hereto, being also parties to the Universal Copyright Con- 
vention (hereinafter referred to as the “Convention”) have accepted the follow- 






ing provisions: 





1. Stateless persons and refugees who have their habitual residence in a State 
party to this Protocol shall, for the purposes of the Convention, be assimilated 
to the nationals of that State. 

2. (a) This Protocol shall be signed and shall be subject to ratification or ac- 
ceptance, or may be acceded to, as if the provisions of article VIII of the Con- 
vention applied hereto. 

b) This Protocol shall enter into force in respect of each State, on the 
date of deposit of the instrument of ratification, acceptance or accession of the 
State concerned or on the date of entry into force of the Convention with respect 
to such State, whichever is the later. 













In faith whereof the undersigned, being duly authorised thereto, have signed 
this Protocol. 
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Done at Geneva this sixth day of September, 1952, in the English, French and 
Spanish languages, the three texts being equally authoritative, in a single copy 
which shall be deposited with the Director-General of Unesco. The Director. 
General shall send certified copies to the signatory States, to the Swiss Federal] 
Council and to the Secretary-General of the United Nations for registration 


Proroco.t 2 ANNEXED TO THE UNIVERSAL COPYRIGHT CONVENTION, CONCERNING TH! 
APPLICATION OF THAT CONVENTION OF THE WORKS OF CERTAIN INTERNATIONA] 
ORGANISATIONS 


The State parties hereto, being also parties to the Universal Copyright Co 
vention (hereinafter referred to as the “Convention” ), 
Have accepted the following provisions: 


1. (a) The protection provided for in article II (1) of the Convention sha 
apply to works published for the first time by the United Nations, by the Special 
zed Agencies in relationship therewith, or by the Organisations of American 
states 

(b) Similarly, article 2) of the Convention shall apply to the said 
organisation or agencies e 

2. (a) This Protocol shall be signed and shall be subject to ratification or 
acceptance, or may be acceded to, as if the provisions of article VIII of the Con 
vention applied hereto 

(b) This Protocol shall enter into force for each State on the date of de 
posit of the instrument of ratification, acceptance or accession of the State con- 
cerned or on the date of entry into force of the Convention with respect to such 
State, whichever is the later. 


In faith whereof the undersigned, being duly authorised thereto, have signed 
this Protocol. 

Done at Geneva, this sixth day of September, 1952, in the English, French and 
Spanish languages, the three texts being equally authoritative, in a single copy 
which shall be deposited with the Director-General of the Unesco. 


rhe Director-General shall send certificated copies to the signatory States, to 


the Swiss Federal Council, and to the Secretary-General of the United Nations 
for registration 


PROTOCOL 3 ANNEXED To THE UNIVERSAL COPYRIGHT CONVENTION CONCERNING THE 
EFFECTIVE DATE OF INSTRUMENTS OF RATIFICATION OR ACCEPTANCE OF OR A¢ 
CESSION To THatT CONVENTION 


States part ies ‘hereto, 


Recognizing that the application of the Universal Copyright Convention 
(hereinafter referred to as the “Convention”’) to States participating in all 
the international copyright systems already in force will contribute greatly 
to the value of the Convention ; 


Have agreed as follows: 


1. Any State party hereto may, on depositing its instrument of ratification or 
acceptance of or accession to the Convention, notify the Director-General of the 
United Nations Educational, Scientific and Cultural Organisation (hereinafter 
referred to as “Director-General”) that that instrument shall not take effect 
for the purposes of Article IX of the Convention until any other State named 
in such notification shall have deposited its instrument. 

2. The notification referred to in paragraph 1 above shall accompany the in- 
strument to which it relates. 

3. The Director-General shall inform all States signatory or which have then 
acceded to the Convention of any notifications received in accordance with this 
Protocol. 

4. This Protocol shall bear the same date and shali remain open for signature 
for the same period as the Convention. 

5. It shall be subject to ratification or acceptance by the signatory States. 
Any State which has not signed this Protocol may accede thereto. 

6. a) Ratification or acceptance or accession shall be effected by the deposit 

of an instrument to that effect with the Director-General. 
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») This Protocol shall enter into force on the date of deposit of not less 
four instruments of ratification or acceptance or accession. The Director- 
General shall inform all interested States of this date. Instruments deposited 
fter such date shall take effect on the date of their deposit. 
faith whereof the undersigned, being duly authorised thereto, have signed 
Protocol. 
DoNE at Geneva, the sixth day of September 1952, in the English, French and 
Spanish languages, the three texts being equally authoritative, in a single 
which shall be annexed to the original copy of the Convention. The Direc 
rGeneral shall send certified copies to the signatory States to the Swiss Fed- 
Council, and to the Secretary-General of United Nations for registration 

Mr. Houtman. That is the device to prevent reservations, to slip 
omething in so that they can’t have reservations. That is the new 
rick they have developed. 

Mr. Ruyne. My point was that never in any international conven- 
tion have they provided that you cannot have reservations, and I 
thought that rather destroyed the idea that through reservations in 

me of these conventions we could protect ourselves. 

These few illustrations demonstrate beyond question that business 

a vital need for protection against domestic effects of “treaty” 
law. And when one adds to these illustrations the subjects being 
covered by all the other treaties now being proposed or considered, 
the size of the problem becomes tremendous in scope from the view- 
point of businessmen. With so many committees, commissions, and 
groups working in this field it is relatively impossible to get an ac- 
curate picture of all the things that may be thought up for incorpora 
tion in international agreements which may directly or indirectly af- 
fect business. 


he CHArrMan. Mr. Rhyne, in the fourth line on page 5, you say: 


here are basic differences in the protection accorded copyrights under the 
governmental systems of other nations and our own laws on this subject. 

Would you briefly state what those are ? 

Mr. Ruyne. Yes. Most of the European nations are parties to the 

called Berne Convention, and under that Convention any author 
uitomatically has a copyright for 50 years, and his heirs, if he dies, 
for that full 50-year period, without any notice of copyright, or 

ything else. Unpublished works are also protected. That means 
that those books could come into this country without any notice of 
copyright, and particularly our movie people and others might use 
parts of it and not know that they are copyrighted, but they are 
under that particular Convention. Of course, under our laws you 
must file copies with the copyright office, pay a fee, and publish a 
notice of your copyright and the name of the copyright owner. 

Now, it is true that in this new Universal Copyright Convention 
they provide that in the future all the countries that adhere to that 
will put a “C” and the name of the copyright owner on there to indi 
cate copyright. But that is not to affect all the books that have been 
published. 

The CuarrMan. In the new law, or under the proposed treaty, how 
long will the proposed copyright run ? 

Mr. Ruyne. Under the proposed treaty, I believe it would last for 
26 years, with possible renewal for 26 years. The period I am not 
too sure about, Senator, but it is stated in the copy which I presented 
here, 
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There are other differences, but the so-called right of automatic 
copyright is the main one and the one that causes the most diffic sulty 
here. Because our business people think they ought to know who 
owns the copyright, so that they can go and buy it if they want to 

ise it. And, of course, you can’t do it where the Government has no 
" ice in those countries where you file them or anything else, to find 
out anything about them. 

A major problem for the businessmen of America is how to keep 
watch over the United Nations and that Organization’s specialized 
agencies which are taking action or planning action on matters affect- 
ing private industry in our Nation. I understand that the proposed 
Convenant on Human Rights has been thoroughly discussed by other 
witnesses. The social and economic 1 ights there proposed to be guar- 
anteed to the peoples of the world would, if made effective in our 
Nation, destroy in many respects vital parts of our free enterprise 
system. Even the most avid supporters of the human rights program 
concede that it should not cover economic and social rights. 

That covenant is under the sponsorship of the United Nations’ So- 
cial and Economic Council. The United Nations also has many other 
committees and commissions hard at work on other economic and 
social problems of the world. Further, there are many more spe- 
cialized agencies, which are independently established international 
organizations afliliated with the United Nations, not yet mentioned 
such as the International Refugee Organization, the World Health 
Organization, the Food and Agriculture Organization, the Interna- 
tional Monetary Fund, the International Bank for Reconstruction 
and Development, the Intergovernmental Maritime Consultative Or 
ganization, the International Trade Organization. I may say, of 
course, that the International Trade Organization has never gone into 
effect. There was such an uproar about its charter. I know that 
hearings were held before the Senate Finance Committee some years 
ago, but it was never officially presented to the Senate for action. 

Mr. Hotman. That was known as the Havana Charter. 

Mr. Ruyne. Of 1946. 

Also, the International Telecommunications Union, the Universal 
Postal Union, and the United Nations’ Educational, Scientific and 
Cultural Organization. In addition, many of them create their own 
special agencies and committees. By merely glancing at the names 
of these organizations it is possible to get an idea of the unlimited 
activities they carry on which are of interest to businessmen. 

It is certainly true that these organizations may do much of great 
benefit to business but they can also do tremendous harm. Harm that 
is often accomplished before it is discovered. And this great expan- 
sion of treaty sponsoring groups when coupled with the idea that there 
is no longer any difference between international and domestic affairs, 
and the idea that simply by calling any domestic subject “interna- 
tional” it can be put into a treaty and made the “supreme law” of our 
land under our Constitution, is startling to say the least. But there 
can be no doubt but that the basic idea back of these conventions is 
the building up of a vast body of “treaty” law of vital effect upon the 
businessmen of our Nation. It has been estimated that there are some 
200 treaties affecting businessmen in one way or another now either 
proposed or under active consideration by the United Nations and its 
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lized agencies. It is also estimated that last year the United 
tes was represented at more than 3,000 international conferences, 
mittee meetings and discussions. Since these meetings and con- 
es are held all over the world under circumstances and arrange- 
ts which are not too well known to businessmen, it is obvious that 
creation of an effective “watchdog” in this field is an almost im- 
ble task. ‘This means that many of these conventions will be 
g full-blown upon us without business interests being afforded 
Dp pportunity to oppose, in the drafting stage, any provisions be- 
ed to be injurious to or destructive of any part of our free enter- 
e system. 

There are but a few of the reasons which have been called to my 
ntion indicating the great interest of businessmen in the proposed 
titutional amendments now pending before this committee. These 

| similar reasons motivated the adoption of the policy plank of the 
ted States Chamber of Commerce quoted at the outset of this 

ement. 

It seems that we have now reached a point in our history where 
rreat Increase in ray treaties and the broad scope pro- 
d for them makes it wise to pause and consider whether our 

y aang machinery is adequate to cope with the problems 
te od | yy this acceler ated use of that type of legislation. It is this 
jlutionary change in the concepts and functions of treaties and the 
t increase in proposals to deleggte domestic matters to inter- 

itional organizations which indicate that the treaty provisions of 
Constitution which have served well in the past are not adequate 
our present situation. Such thinking was the reasoning back of 
United States Chamber of Commerce policy planks quoted above. 

There is no question but that up until recent years treaties have 
erned themselves with external or foreign affairs in the tradi- 

nal concept of those terms. An occasional unusual instance can 

be dug up to the contrary but basically the traditional idea was fol- 
wed. In the past there was no great body of “treaty” law suddenly 
ng urged upon us covering almost every conceivable domestic prob- 

Now we have the idea that there is no longer any real difference 

etween domestic and foreign affairs being urged. And when that 
dea is coupled with the statement of the Honorable John Foster 
Dulles i in his speech to the American Bar Associ: ition in April 1952, 
that a “* * * treaty can override the Constitution” and his further 
statement in that address to the effect that “* * * treaties can cut 
cross the rights given the people by the constitutional Bill of Rights,” 

seems that we have now reached a point in our history where we 
should reexamine the treaty-making area and the agency which rep- 
resents us in performing that function to determine whether that 
gency affords the people of our Nation the basic Pisco which 
hey are inherently entitled to under our system of government. 

We all know that the treaty-making agency of our country is the 

President plus two-thirds of the Senate, present and voting. U Pp 
ntil this time in the history of our Nation perhaps it is arguable 
that this treaty-making ee has been adequate for our needs. But 
the “international age” in which we now live with its great em- 
phasis upon international sabacican and the great new volume of 
“treaty” law already referred to pressing upon us for consideration, 
seems appropriate to reexamine the adequacy of that agency in the 
light of the current circumstances. 
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In reexamining the adequacy of our treaty-making agency it seems 
appropriate to return to some basic pr inc iples of our system of govern 
ment. When that is done, we find that our Constitution was deliber 
ately and carefully designed to assure our people of the protectioy 
and retention of certain inalienable and inherent rights which they 
have as against the Congress, the President, and all other Govern 
ment officials. Under our system no Government official is trusted 
with unlimited powers. Our people have confidence in constitutional] 
restraints above all confidence in individuals. Ours was, in fact, the 
first nation in all history ever founded upon the principle that the 
people as individuals are endowed with these certain inherent and 
inalienable rights as to life, liberty, and property, including the right 
to local self-government. Therefore, in the history of the world, 
kings and governments had granted freedom to their individual citi 
zens only when forced to do so. Power flowed down by grace of the 
king or the gvovernment to the people. Ours is the reverse of that 
system as all power under our Constitution is inherently in and flows 
from the peop ‘le to government. It has been well said that in e arly 
history one reads a lot about the divine rights of kings but not until 
our Constitution did we have a government founded on the divine 
rights of the people. 

The idea that the people are the reservoir of power is a basic test of 
our Government. The people in our country have delegated certair 
of their powers to the Federal Government, to State governments and 
to their local governments. But the people can take those powers 
back or change and adjust them to new circumstances, and this they 
have done time and time again. In fact, 22 amendments have been 
adopted to our Federal Constitution. 

In the beginning our Federal Government was in the main cor 
cerned with foreign affairs and national defense. The State gover 
ments were primarily concerned with legislative action enabling local 
government to function rather than the administrative aspects o7 
government. Local government was essentially the level of gover 
ment which levied most of the taxes, collected most of the revenue, 
and carried eut most of the administrative functions of government 
Governmental problems were few in number and simple in character. 
Economic and social life was organized largely on a local basis and 
the functions of self-government were of local interest only. It is 
obvious that these conditions have long since passed, and there has 
been a necessary reconstruction of the machinery of government al! 
along the line. There has been agitation against expansion of State 
government and State usurpation of local governmental functions. 

Home rule for local government is a theme song in many States to 
day. There has also been much concern at the great swallowing up of 
State and local functions by our Federal Government on the ground, 
among others, that this removes the solution of State and local prob 
lems a long ways off to Washington. But now the problem is one of 
transportation of those problems to new and often strange interna 
tional forums which generally meet in far distant places, overseas. 
The problem must be studied in the light of the governmental changes 
which have moved the solving of problems from local to State and now 
to Federal agencies. Changes which have gradually but surely cen 
tralized government in Washington. Are we on the threshold of 
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era when the solution of our domestic problems will be moved to an 
nternational body? One can agree that in the present state of the 
world there is greater need for international agreements, but what is 
vrong with reevaluating and reconstructing our treaty-making 
izency so as to afford our people the greatest possible protections un- 
ler these circumstances. Under our system of government the people 
possess all individual rights and these rights are protected against 
vovernmental action by our constitutional Bill of Rights. It has been 
egested that while under the first amendment the whole “Congress 
may make no law” which abridges the “freedom of speech or of the 
ress,” or freedom to exercise religious views our treaty-making 
wency consisting of the President plus two-thirds of the Senate, pres 
ent and voting, could by treaty create a law doing exactly that. In 
pport of this idea it is said that the first amendment of the Consti 
tion runs against the Congress and not against our treaty-making 
ney. 
has also been pointed out that no treaty has ever been held to be 
onstitutional and that the Constitution contains no express limi- 
tion on the treaty power. And while there are some who say a 
ity violating the Bill of Rights would be held unconstitutional, it 
seems well to end any dispute by closing this possible loophole now 
ther than taking a chance on the outcome of that dispute. With 
e new and greatly expanded concepts of subjects appropriate for 
eaty making this loophole through which our peoples’ basic rights 
cht be destroyed by our treaty-making agency should be closed. 
e best way to do that is by a constitutional amendment as recom 
ded under the first part of the chamber’s policy plank here pre 
ted to the committee. 
lo render treaties non-self-executing as domestic law as the cham 
rs policy plank proposes would not tie the hands of our State De 
rtment. That Department could make as many treaties on as many 
ff rent subjects as it believes our Nation requires. But under this 
ink those treaties could not create or destroy domestic rights unless 
d until Congress so provided by express legislation. In this way 
will know when and how treaties affect domestic rights. At pres 
t, because of lack of clarity of court interpretations on the subject. 
e cannot be sure which treaties are self-executing, or which parts of 
treaties are self-executing, and thus domestic law from the time of 
ratification. 
lo the historical trends mentioned, one must add our legal history 
to achieve a proper perspective. There one finds that since the opin- 
on in Missouri v. Holland (252 U.S. 416) was announced in 1920 a 
great debate had raged over the decision then made that the Presi 
lent and two-thirds of the Senate could by treaty add to the consti- 
tutional powers of the Federal Government at the expense of the 
States. Up until the present world situation the debate has been 
largely academic, because treaties have in the main been confined to 
our traditional concept of the treaty power. But with that concept 
no longer accepted in certain quarters and the idea so well expressed 
by the Honorable John Foster Dulles that “treaties can override the 
Constitution,” we have the problem of preventing such overriding 
except where the people want the Constitution amended. And the 
only sure way of knowing that the people understand and approve a 
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constitutional amendment is by following the amendment provisions 
of article V of the Constitution rather than have the President and 
two-thirds of the Senate do the amending in the guise of a treaty, 
A treaty is to many a mysterious and little unde rstood document but 
all can come to a knowledge and underst: inding of a constitutional 
amendment. A proposed constitutional amendment not only travels 
through both Houses of the Congress but also to all of the State 
legislatures. This means widespread ne wspaper and other coverage 
not only of the hearings and debates in Congress but also of the hear- 
ings and debates in State legislatures. Such widespread attention and 
publicity is not generally given to treaties before Senate ratification. 

Presumably the statement of the Honorable John Foster Dulles 
about treaties “overriding the Cons sa wall was premised upon the 
statement of Mr. Justice Holmes in Missouri v. Holland (p. 433) 
that— 

Acts of Congress are the supreme law of the land only when made in pur- 
suance of the Constitution: treaties are declared to be so when made under the 
authority of the United States. 

Obviously “under the authority of the United States” means the 
President and two-thirds of the Senate, present and voting. If we 
are going to have our Constitution overridden, it seems only logical 
that the people of the Nation should be alerted to that fact by havin 
the action taken under the amendment procedure provided in artic i 
V of the Constitution. True, the amending procedure is purposely 
made slow and difficult, but that was to provide added and adequate 
protection for the people. Such ee do not surround our 
present treatymaking agency. And, as already stated, a treaty can 
become the supreme law of the land 1 now without any or very little 
publicity so that the people hardly understand that it is under con- 
sideration, while constitutional amendments receive nationwide pub- 
licity and attention. It is doubtful that anyone can logically argue 
that a treaty which overrides the Constitution would or could receive 
the same notice and understanding of our people as a constitutional 
amendment. 

It should also be pointed out that while under our Constitution all 
treaties are the “supreme law of the land,” in no other major nation 
of the world does a treaty become domestic law without legislative 
action expressly making it domestic law. In Great Britain, for ex- 
ample, ratification of a treaty gives it effect only as external law. To 
give a treaty domestic or internal effect requires express adoption of 
a legislative act by the Parliament so providing. 

The obvious advantage to businessmen from placing our Nation on 
a par with other nations is quite apparent. Mention has been made of 
the estimated 200 pending or proposed treaties and the estimated 3,000 
meetings and conferences on international matters last year. It is a 
virtually impossible task to protect the interests of the businessmen of 
America by adequate representation on or before the multitudes of 
commissions, committees, and conventions presently dr Pee 
treaties and executive agreements. But = businessmen of our Natic 
can be assured of consideration of their views if their domestic ieker 
ests can only be affected by action of the Congress. It is also quite 
certain that the requirement of such congressional action protects 
against unintentional alteration of the legal rights of our peopl 
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igh treaty language not completely thought out in hurried inter- 
onal conferences, or based upon information which is incomplete 

se the business or other viewpoints of our people were not ade- 
tely presented or considered. 

ited the statement by Mr. McGrath about no lawyers being there 
n they were drafting these ILO conventions. 1, in fact, checked 
the State Department about 2 years ago to find out just how many 

yers they had in their Solicitor’s oflice, and found that out of the 
0 employees they then had, the Solicitor only had 60, So he didn’t 
. people to send to these international conventions to do that draft- 
r , work. 
should be frankly stated further- 
Phe CuarrMan. Did you say 6 or 604 
Mr. Ruyne. Sixty. And I may say I was then arguing that more 
ntion should be given to the international phases of these confer- 
and that they should have more lawyers. 
he CuarrMan. The Congress has increased the appropriation for 
State Department by millions and millions of dollars in the last 
years. 
Mr. Ruyne. And they have 21,000 employees. 
The CuairnmMan. They have plenty of money, I would say, to hire all 
lawyers they need. 
ie. Ruyne. But the truth of it is that the legal phases of it have 
ply been neglected by the Sti ie Department. 
it should be frankly stated further that the legal principles appli- 
le to treaty law have not been completely settled by our courts. 
as eony pointed out, our Constitution contains no express 
lefinitions of or limitations on the treaty power to aid the courts 
unsettled questions. The principle of Missouri vy. Holland is 
enough insofar as it upholds the overriding of State law by 
ities covering matters previously within the domestic jurisdiction 
the States. But the law on executive agreements is largely dictum 
ed upon statements in United States v. Curtiss-Wright Kaport Cor- 
ition (299 U.S. 304), and other cases to the effect that such power 
sexist. While the express nullification of State policy and law by 
xecutive agreement was upheld in United States v. Pink (315 U. 

), the nature and extent of the power to make such agreements ae 
ver been fully explored by the courts. The use of executive agree- 
nts to bypass the tre aty power is dangerous as it leads to one-man 

government. And the tremendous increase in the use of this type of 
greement when coupled with the dispute over its nature and permis- 
ble use is again reason for aflirmative action to end the uncertainties. 
nay say there I am sorry Senator McCarran is not here, because I had 
‘honor of working with him to some extent when he introduced a 
solution, about 1945 or 1946, against the so-called Bermuda agree- 
ent, in which, in the aviation field, our representatives gave up, at 
east in part, on our principle of competition in the international field 
of aviation. And I think the Senator’s resolution saying that that 
pe of agreement should be submitted as a treaty was adopted by this 
ommittee, I believe, 17 to 1, but never was acted upon by the Senate. 
While no informed person accepts the extreme view urged by some 
hat executive agreements and treaties are interchangeable, the mere 
ssertion of this erroneous idea plus the hazy state of the law in this 
‘Id makes a constitutional amendment most desirable. 
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Because the present world situation requires an increased use of 
international agreements and because the subject matter of such agree- 
ments has been tremendously broadened to cover almost all 
and economic problems of our times, our Nation has reached a time 
in its history when our constitutional provisions governing the mak. 
ing of treaty law requires extensive overhauling to meet current 
needs. Businessmen of the Nation are greatly concerned at the floo 
of agreements vitally affecting domestic rights and property which 
pouring out of the United Nations and its specialized agencies in a 
ever-increasing stream. ‘They know it is virtually impossible to cover 
all of the hundreds of conferences held each year all over the wor) 
and there to effectively protect their interests. They believe that t 
best answer to these problems is in adoption of a constitutional amend 
ment which prevents treaties from overriding the Constitution and 
which provides that treaties will not become domestic law—to either 
create or destroy rights and property interests—until and unless a 
only to the extent that the Congress incorporates them into domest 
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law. The policy here recommended will leave the treatymaking 
power in full force and ee as to all matters genuinely within the 
sphe re of international agreements. ‘This policy will not affect the 


United Nations sdindtere security efforts which everyone applauds 
But it will stop the unwitting, or intentional change or destruction of 
domestic rights in the great outpouring of new proposed treaties, by 
virtue of our Constitution’s “supremacy clause. A constitutional 
amendment will achieve an immediately effective result by ending all 
the uncertainties in this field created by differing views, unclear court 
decisions, and absence of authoritative court decisions on important 
questions. Only in this way will our system of free enterprise, the 
keystone which makes ours the greatest Nation on earth, be adequatel; 
protected in a world where peace or war depends upon our system 
keeping us the strongest nation on earth. 

If I may say, Senator, | greatly appreciate your staying and hea 
ing this statement at this late hour. 

The Cuairman. Thank you. 

Have you any extré a copies of | vour statement here / 

Mr. Sur HEY. I have them, Senator, on file here. 

The Cuarrman. Will you send 3 or 4 down to my office / 

Th: a cae very, very much indéed. 

Mr. Riryne. Senator, I have here some biographical data. I don’t 
know whether it is of interest to the committee, but I though I would 
submit. it. 

The Cuarrman. We will be very glad to incorporate that. 

(The material referred to follows:) 




















CHARLES S. RHYN# 









Member of District of Columbia bar. 
Member of District of Columbia and American Bar Associations 
Member, house of delegates of American Bar Association (1944-54) 
chairman, committee on draft of that house. 
Chairman, aeronautical law committee, American Bar 
Former national chairman, Junior Bar Conference, American Bar Association 
Former secretary, vice chairman and chairman of the section of internationa 
and comparative law of the American Bar Association and presently a member 
of council. 


Former chairman committee on United Nations and member of 
mittees of the section 







and 






Association. 









Various con 
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Member, committee on scope and correlation of work of the American Bar 
ation 

Delegate of American Bar Association to International Bar Association organ- 
n convention in New York and London convention of 1951. 

Member, American Society of International Law. 
1irman and member of various other committees of the District of Colum- 
d American Bar Associations. 
or of various articles on international law subjects published in Amer- 
sar Association Journal and Law Reviews. 


Suiruky. Mr. F.C. McKee. 


STATEMENT OF FREDERICK C. McKEE, PITTSBURGH, PA., ON 
BEHALF OF THE COMMITTEE ON NATIONAL AFFAIRS OF NEW 
YORK CITY 


Vir. McKer. Mr. Chairman, I will make this very brief. 

Phe Carman. We have all the time in the world. We are very 

nis to get this thing clearly before the subcommittee. 

Mr. McKrr. My name is Frederick C. McKee. I am a Pittsburgh 

essman. 

e CHatmRMAN. What kind of a businessman / 

r. McKer. A Pittsburgh businessman of Pittsburgh, Pa., speak- 
behalf of the Committee on National Affairs of New York City, 
ich Lam chairman. I, and a number of the members of these 

nizations, have been active in various ways working for the de- 
of the United States, such as the old Stimson committee for an 

go on scrap iron and oil to Japan, the Committee to Defend 
erica by Aiding the Allies, of which I was treasurer and, more re- 
tly, over the past 4 years, the Committee to Defend America by 
ng Anti-Communist China, of which I am chairman. 

In looking at our foreign relations history, I think we are impressed 

the fact that there have been three types of mistakes: doing the 

¢ thing, doing the right thing too late, and doing nothing. And 

e there have been some cases of bad mistakes, such as Yalta, I think 

on balance the errors of omission have been much more ser- 

than the errors of commission. 

| believe that this amendment would increase those errors of omis- 

on. I believe that the language of section 2 is so broad that there 
uld be many things that we would like to do and have done for 

ur mutual protection which might, by court decision, be rendered 
possible. 

For example, all of us are very much concerned today that there 

ill be a tight embargo on strategic materials going to the Com- 

unists. Any arrangement on embargoes or any other type of mutual 
lefense has to be reciprocal. And I can see conditions where we might 
rant to enter into certain pacts on those restrictions, which might be 
onsidered some infringement of certain property rights here. 

Che same thing is true of bases. I think everybody will agree on 
he wisdom of a ring of bases around Russia, because of the danger 
that at any time they might attack us with what atom bombs they 
ave. And yet such an arrangement has to be mutual. We might 
ave to permit joint use of bases. We might have to permit Cana- 
lian troops to go through to help us in the defense of Alaska, and 
here may be certain questions raised that might be considered as 
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affecting certain minor domestic rights, which would prevent th 
action. 

The same is true in a larger sense in the United Nations in NATO 

I think that the effect of this amendment in its present form wou 
be somewhat similar to the effect of the Neutrality Act which w 
passed in 1935, which, in the opinion of many people, somewhat gay; 
a green light to Hitler. It is significant that very shortly after t] 
he marched into the Rhineland and began his piece-by-piece 
quisition of territory. Because he felt that this country cacegs 

enter into any worthwhile cooperative agreement with the rest of 
world: that we would not even furnish munitions to those who we) 
attacked. 

And I think that it is very significant that there was a second gre 
light that occurred, when, I believe, on the 10th of July 1939, t] 
Senate Foreign Relations Committee, by a 12 to 11 vote, refused t 
report out a resolution to remove the arms embargo. That, to Hitle 
indicated that with the lead he had in aircraft, and the inability 
the English and French to secure aircraft in this country, he c 
then wage war. We know that 3 weeks later he made his deal 
Stalin, and 6 weeks later he was in Poland. 

I think that the third provision, which requires action by the Hor 
as well as the two-thirds of the Senate, is again a further complic: 
tion to this difficult problem of making treaties and making the 
promptly enough to meet these very dangerous conditions in whi 
we live. 

As to No. 4, executive agreements, I realize that there have been cases 
where that has been improper. Executive agreements have been ma 
but on balance I think in the main they have been very necessary. 

I think it is very much like the chief executive of a corporatio 
You cannot have bylaws that make it necessary for him to take ever 
action to the board of directors. If it is necessary that these restric 
tions be placed on executive agreements, it is going to throw more to 
the Senate, which is already overburdened with work, because I kno 
how hard all of you people work—or the thing will not be acted uy 
at all. 

I think that basically we have to look at these problems as a matt 
of relative risk; that if you tie the hands of your Chief Executive a1 
Congress to the point where they are unable to take action for mutu: 
cooperation agaihst aggressors to protect yourself, it is much w: 
than to permit them to continue with the powers that were given nde 
the Constitution to the President and the Senate to make such treaties 
as may be necessary. 

I think that if we read the debates over the constitutional conventio 
we will see that those people recognized the impotence of the confed- 
eration to deal properly with certain of these problems. And the 
world in which they lived was an even less dangerous world than the 
one in which we live. At that time it took 40 or 50 days to cross thi 
ocean. Today it is done in 8 or 9 hours. We had no atom bomb. Th: 
problem of action, of prompt action, was so much less urgent tha 
it is today. 

I would like to, in closing, read two sentences from an editorial fron 
the New York Herald Tribune of February 21, 1953. 

The Cuatrman. Why not put in the entire editorial. 

(The editorial referred to follows :) 
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[New York Herald Tribune, February 21, 
THE TREATYMAKING POWER 


ng on behalf of the New York City Bar Association, Mr. Dana Converse 
made a strong, practical argument before the Senate Judiciary Committee 
the proposed Bricker amendment to the constitutional provisions on 
ymaking. Asserting that this amendment “would put serious barriers in 
if conducting our foreign affairs,” Mr. Backus added: “In these danget 
nes when obliteration can d ( fre the sky without warning and 
here is greater need than ever to obtain agreements with other nations 


m those agreements, our uuntry cannot afford the risk of such 


nendment is directed primarily at the alled supremacy 
t m, Which gives treaties the status » “supreme law 
The intent of this cla as to insure that treaty provisio! 


detied, after ratification ' various State and local govern 
ght be affected eCAUS f tl importance this gave to tr 


eaties, 

by two-thirds of the Senate was required In practice the Senate 

usly upheld its participation treatym: , scrutinizing treaties care 
nd debating them at lengt 

| Senator Bricker and more ) Senators agree with him) 

pie may elect a President 

freedoms, at a time when 

a document He, there 

he United States 

r joint resolution of 

ng the fundamentals of 

it ratification formula, it is 

btained for it in Congress 

however, t operatio ordinary treaties, dealing with urgent 

ational s ‘ity, would | vravely hampered by setting up an 

nent for detailed terpretation of the documents 

also proposes che 3 oO xecutive agreements It is a fact, 

ch agreements resorted to in part because of the 

ratifying formal treaties; if the latter process is made even 

ne, Presidents may be tempted to evasions of the whole spirit 

in order to procure international action when time is of the 

vords, while ’ afeguard coming generations against 

: Senator Bx y be folly, his amendment handicaps the 

and raises the prospect ite evils. It is an attempt to do what 

erican Founding Fathers w ly avoided, and what the drafters of foreign 


titutions have sometimes done to their nations’ disadvantage: to place the 


in a straitjacket and to lay down detailed rules for every possible 
rency. 
The CHarrMAN. Read the sentences, anyway. 
ir. McKer. Thank you, Senator. I would just like to finish with 
etwo sentences: 
other words, while trying to safeguard coming generations against what 
seem to Senator Bricker to be folly, his amendment handicaps the present 
iises the prospect of greater evils. It is an attemp to do what the American 
nding Fathers wisely avoided, and what the drafters of foreign constitutions 


sometimes done to their nations’ disadvantage: to place the future in a 
acket and to lay down detailed rules for every possible contingency. 
Thank you very much, Senator. 
Che CHarrMan, Thank you. 
Now, when is our next meeting of this committee ? 
Mr. Smriruey. Senator, there is no meeting scheduled at this time. 
I think the subcommittee might recess subject to the call of the Chair. 
Che CuarrmMan. All right. We will recess subject to the call of the 
Cnair. 
(Whereupon, at 5:10 p. m., a recess was taken to the call of the 
Chair.) 
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TUESDAY, MARCH 10, 1953 


Unirep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington. D.C. 
he subeommittee met at 10 a. m.. pursuant to recess, In room 157, 
ite Office Building, Hon. William Langer (chairman of the com 
tee) presiding. 
Present: Senator Langer. 
Present also: Wayne H. Smithey, subcommittee counsel. 
The Coarrnman. The committee will come to order. 
‘ill you call your first witness ? 
r. Smrrury. The first witness this morning is from the American 
ociation of University Women, but before we proceed with the 
ony of this witness the subcommittee has received a statement 
t 


i the Congress of Industrial Organizations, which I submit, sir, 


k that it be included in the record. 
The CuarrMan. It will be filed. 


Che statement referred to is as follows:) 


CONGRESS OF INDUSTRIAL ORGANIZATIONS, 
Washington, D. C., March 6, 1958 
WILLIAM LANGER, 
Chairman, Senate Judiciary Committee, Senate Office Building, 
Washington, D.C. 

Dear Senaror LANGER: The Congress of Industrial Organizations wishes to 

ster its opposition to 8. J. Res. 1, known as the Bricker amendment. 

We believe that it seriously hamstrings American efforts in the conduct of our 

n affairs; that it will negate the role of the United States within the 

ed Nations and its specialized agencies, and through international negotia 

ns to increase the security, the material well-being and the rights of indi 
duals throughout the world. 

Che first section of the proposed amendment states that “a provision of a 

which denies or abridges any right enumerated in this Constitution shall 

t be of any force or effect.’ In our opinion, this provision is entirely unneces 

iry for the Supreme Court of the United States has clearly indicated that no 

reaty can authorize what the Constitution forbids. 

The second section would prevent the United States from making various 

eaties and international arrangements through the United Nations which this 

untry, in the past, considered highly advantageous to make. Here, too, the 
existing constitutional machinery provides adequate restraints against the mak 
can refuse to sign it. If he does sign it, its ratification can be killed by one-third 
of the Senate plus one. The Senate, moreover, can consent to a limited ratifi 
cation and reject those parts considered undesirable. 

The third and fourth sections which deal with the enactment of legislation to 
make treaties effective in internal law, and with executive agreements, would 
seriously hamper our foreign relations during a time of peace and divide us from 
our allies in wartime. 

We feel that these amendments would not only render the President and Senate 
incapable of protecting American interests, but provisions of these proposed 
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amendments would hamper effective American participation in the United Na- 
tions. At its last constitutional convention held in Atlantic City in December 
1952, the CLO reaffirmed its support of the United Nations and the various specia 
ized agencies such as ILO, UNESCO, and FAO and declared that “the United 
Nations is growing into a cohesive international community organization which 
the free world requires.” If the Bricker amendment were adopted, the United 
States could not continue to secure the benefits of participation in internatior 
agreements or organizations concerned with rights of labor, communicat 
nservation, agriculture, health, banking, international crime, and other 


where international cooperation is essential to successful action. 


The Bricker amendment, taken as a whole, would turn the clock back to ; 
period \ n the United States was a much less significant force in the work 


} 
¥ iit 


In the present t » of crisis and instability, United States leadership is vi 
needed to h forge effective international instruments that will provide yx. 


and security in freedom for the peoples of the world. The proposed cons 
{ 


tional amendme! while giving no protection that is not already written 

t law firmly and supported through long practice, would sti 

ich needed leadership. Its adoption would give comfort and 
hn powers directed by the Soviet Union, 


he CIO opposes S. J. Res. 1. 


Jacosp S. Pororsxy, 

Chairman, CIO International Affairs Committees 
NATHAN E. COWAN, 

Director, CIO Legislative Department. 


y. | have also the statement of the National Association 
Permission was received for inclusion on February 


\IRMAN. That will be filed. 
(The statement referred to is as follows:) 


NATIONAL ASSOCIATION OF MANUFACTURERS, 
Washington 6, D. C., March 4, 19538 
Hon. WILLIAM LANGI 
Chairm Nenate Committee on the Judiciary, 
Senate Office Building, Washington 25, D. C. 


Dear SENA ANGER: In accordance with the invitation transmitted with 
vour letter of February 26, 1953, I am submitting herewith on behalf of the 
National Associa n of Manufacturers statement regarding Senate Joint Reso- 
lution 1 now pe ng before your committee. 

It is my understanding that this can be included as a part of the record of 
your committee’s hearings on this measure Additional copies are being sup- 
plied to the other me ers of the Judiciary Committee. 

We appreciate very much your courtesy in this matter and trust that you will 
find the views expressed herein helpful to your committee in its consideration of 
this very import 

Very tru \ Vi 
LAMBERT H. MILLER, General Counsel. 


DEPARTMENT, NATIONAL ASSOCIATION OF MANUFACTURERS, 
NATE COMMITTEE ON THE JUDICIARY ON SENATE JOINT RESO- 
PROPOSING A CONSTITUTIONAL AMENDMENT LIMITING THE TREATY 


tatement is directed to Senate Joint Resolution 1, proposing an amend 
ment to the United States Constitution limiting the making and effect of treaies 
ind executive agreements. It is filed on behalf of the National Association of 
lanufacturers, a voluntary organization composed of more than 19,000 members, 
the greater percentage of which fall within the category commonly referred to as 
small business. The membership of this association is located throughout all of 
the 48 States of the United States. They are concerned with the recent and 
growing trend toward the promulgation by various international organizations 
in which the United States maintains membership, of international covenants 
and conventions which, upon ratification by the Senate, would have the force and 


effect of treaties. 


‘ 
\ 
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y of these proposed international covenants and conventions deal with 
rs essentially within the domestic jurisdiction of the United States and the 
es thereof. Consequently, upon ratification, they would become a part of 
preme law of the land” under article VI of the United States Constitution 
us would supersede all prior Federal law on the subject and all the statutes, 
tutions, and judicial decisions of the States of the United States. Because 
enants and conventions could have a direct impact upon domestic and 
law in the United States, we agree with former Chief Justice Hughes 
stated, in effect, before the annual meeting of the American Society of 
tional Law in 1929, that when any attempt is made to use the treaty- 
g power to deal with matters which do not pertain to our external rela- 
nd to control matters normally and appropriately within the local juris- 
ns of the States, it must be resisted and grounds found for effectively 
g the treatymaking powers to matters relating to foreign affairs. 
ssociation has gone on record as being opposed to the formulation of 
onal conventions which would have the effect of domestic legislation. 
ne 27, 1952, statement adopted by its board of directors, the NAM stated: 
principle of universal application it must be said that it is manifestly 
and impossible for an international group to formulate conventions 
the dignity and effect of domestic legislation and which affect the rela- 
f an individual to his government and his political, social, and economic 
ent, that are adaptable to the requirements of countries offering an 
variety of political, social, and economic structures 
particular reference to the United States, it must be stated that this 
loes violence to our constitutional system of enactment of law. It by- 
ie House of Representatives by depriving it of its constitutional role in 
ictment of domestic legislation. Furthermore, such Senate ratification 
result in the enactment of laws binding on individual States without the 
edge or consent of the legislatures of those States and may result in nulli- 
State laws or even provisions of the Constitution of the United States. 
igh this process people are deprived of the opportunity to be heard and to 
pate in the formulation of legislation affecting domestic affairs and lose 
rds which flow out of public hearings at which under our constitutional 
uur citizens may give their representatives considering proposed legis- 
benefit of their judgment and counsel. Such conventions are in prin- 
pposed to the tenet of representative government, and the United States 
ent should not be a party to this procedure 
ordingly, the NAM endorses the general principle and the objectives sought 


hed by the proposals pending before this committee to limit the 


! We also feel that Senator Bricker and other sponsors of 

esolution should be commended for their efforts to “plug this constitutional 

designed to prevent treaties and other international covenants and 

ns from nullifying an indeterminable amout of Federal and State legis- 
hout full consideration by the Congress. 

uitset, we wish to make it clear that we are not in favor of any proposal 

ns thereof which would remove the authority of the President or his 

sers from entering into treaties or other international agreements dealing 

th strictly external international relations between this Nation and other 

gen nations. It is recognized that there are many matters which can prop 

be the subject of international compact. They should, however, deal with 

lationship of a national or his government to foreign citizens or their 

nt, such as for example, aviation, patents, and copyrights, shipping, or 

or communication matters. Nevertheless, we believe the treatymaking 
should be limited for the following reasons. 


Ratified treaties and international conventions may result in domestic law 


Che extent to which the Government of the United States is participating in 


d affairs necessarily involves resort to treaties and international agreements 
purposes and in situations not contemplated by the framers of our Consti- 
on when they drafted article VI. Under the provisions of that article, treaties 

nd other international agreements or conventions of like scope acquire the status 

' the “supreme law of the land” upon ratification by the Senate, provided two- 

s of the Senators present concur. It may be added parenthetically that the 
ted States appears to be one of the few it not the only Government in the 
rid where treaties become the supreme law of a nation without the approval 


+3 


he whole national legislative body. 
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Under our constitutional system, the rule is that ratified treaties and 
national covenants or conventions may supersede a prior act of Congress, 
possibly affecting domestic law, and an act of Congress may supersede a p 
treaty (The Cherokee Tobacco, 11 Wall. 621; Ward v. Race Horse, 163 | 
504; Thomas vy. Gay, 169 U. S. 264) The rule with respect to State laws 
essentially the same as the case of a Federal statute. Thus, a treaty will sup 
sede and render nugatory all conflicting provisions of prior State laws or § 
constitutions, “and the judges in every State shall be bound thereby 
applies whether the State statute or constitutional provisions were enacted 
adopted prior or subsequently to the ratification of the treaty. U 
Belmont, 301 U. 8S. 324; Asakura v. Seattle, 265 U. S. 332; Missouri v. H 
252 U. S. 41 
It will thus be seen that treaties and other international covenants and 
ventions may override a substantial amount of domestic legislation whi 
deemed or found tf be in conflict with such international agreements 
thereb)\ in lawmaking by treaty 
Our col n in this matters stems in part from a number of multilate 
internationa conventio adopted by the International Labor Organizat 
Several of ch con ion f also been submitted to the Senate for rat 
tion or roappropri ‘ i t is generally conceded that such “con 
tions, tifie the are “treaties” within the meaning of 
work i istitu nal See U.S. v. Belmont, supra; Bocardi Co 
An examination of some of these conventions 
the Senate could raise serious questions of 
isting Federal and State labor legislation 
ith freedom of association and protection of 
convention contains many ambiguities which 
with the Labor-Management Relations Act, and a 
tes and constitutional provisions on labor relat 
Vides that public authoritie wll refrain 


would restrict emplovee ‘ganizations, activities, or prog 


awful exercise thereof.” In article 8S it is also 


respect the law of the land” which, however, “sl! 
the guaranties provided for in this conventi« 

ot improbable that labor organizations would cor 
ng or punishing mass picketing or coercive conduct 
ration of the guaranties of the “treaty” and theref 
irisdiction over it It could also be contended that 


hich might “impair” the guaranties of that convent 


of ILO Convention No, 87 ‘ 
to elect their representatives withot 
s. Here again it might be contended 
provisions of LMRA would constitute such an inte 
ction of the Federal statute had been su 


vour attention to ILO Convention No. 98, entitled “Appl 
of the Right to Organize and to Bargain Collectivel 
the United States employer delegation on the ground t] 
international document quite similar in principle to 
our own country and allowing full leeway in the internatior 
to use of the closed shop in opposition to the rule under our own Taft 
Hartley Act.” The employer delegation objected to the refusal of the ILO 
protect employees in their “right to refrain” from concerted activities as provide 
in section 7 of LMRA 
Also, with respect to this convention, it could be contended that its failure t 
impose any responsibilities upon labor organizati would have the effec 
superseding, and thus nullifying, part or perhaps all of the union unfair lal 
practices embodied in section 8 (b) of the Taft-Hartley Act. If such a conten 
tion was upheld by the courts, existing statutory protections against lahbor-union 
coercion of employees and against secondary boycotts, as well as the requirement 
that unions bargain in good faith, might be superseded or seriously restricted 
Moreover, none of the terms used in convention No. 98 are defined. Consequently 
it is practically impossible to foretell what meaning could or would be given to 
such phrases as “acts of antiunion discrimination,” “cause the dismissal of or 
otherwise prejudice a worker,” “adequate protection against acts of interfer 
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This uncertainty could only lead to an untold amount of endless 

on in the courts 
e endeavoring not to burden the committee, we feel that one other ILO 
on should be briefly brought to your attention. That is ILO Convention 
dealing with labor clauses in public contracts, which would seem to con 
e an international Walsh-Healey Act. However, many of the provisions 
mvention go far beyond the contract stipulation provisions of our Fed 
tute. Thus, article 2 of this convention provides that contracts of “public 
(which could include Federal, State, and local contracting agencies ) 
nelude clauses “ensuring to the workers concerned wages (including 
s), hours of work, and other conditions of labor’ which are not less 
e than those established for work of the same character in the trade or 
and in the district where the work is carried on, as have heen established 
e-bargaining agreement in the industry, by arbitration award, or by 
aw or regulation. Thus, the convention would require public contracts 
tain not only the most favorable clauses regarding wages, hours, and other 
ns of employment that a labor organization could obtain from practically 
ce, but another article of that same convention authorizes the “competent 
to “take adequate measures to ensure fair and reasonable conditions 
safety, and welfare of the workers concerned.” [Emphasis added.] 
{ open up a whole field of public-welfare grants to workers, far beyond 

in this country 
he scope and nature of the conventions of the ILO clearly 
their ratification could lead to remaking internal law in the 
through the treaty process. In so doing, these conventions would 
le and nullify a considerable part of Federal and State labor legislation 
the conventions were in conflict with such laws However, as pointed 
because of the broad and ambiguous language used in these conven 
the many questions as to possible conflict would necessitate endless litiga 
through the courts. 

er of Federal Government would be extended over matters essentially 


». the domestic jurisdiction of the States 


subject matters over which Congress has power to legislate under its 
utional delegated powers are set out in section 8 of article I of the Con 
mn Federal legislation within those powers is, under article VI, the 
reme law of the land,” and obviously any conflicting State legislation must 
In those fields Congress must be the judge of the necessity and extent 
Kederal action. When it has acted in detail, the States are foreclosed from 
her legislation with respect to such matters. In that regard Congress has 
npted the field from State action. 
vever, congressional preemption may also arise in another way, as indi 
ed by the decision of the Supreme Court in Missouri v. Holland (252 U. 8S. 416 
)) In that case, it will be recalled, Congress had passed a statute regu 
ng the shooting of migratory birds. Lower Federal courts held this act 
ustitutional as not within the powers delegated to Congress. Thereupon a 
ty with Canada was entered into, after which Congress passed another 
ite on migratory birds. When Missouri sought to enjoin enforcement of the 
e, the Supreme Court held that the statute being an implementation of a 
treaty was valid under the “necessary and proper” clause of the Con- 
ition. The opinion by Mr. Justice Holmes stated: 
* * Acts of Congress are the supreme law of the land only when made in 
ance of the Constitution, while treaties are declared to be so when made 
ler the authority of the United States. It is open to question whether the 
hority of the United States means more than the formal acts prescribed to 
ke the convention. We do not mean to imply that there are no qualifications 
the treaty-making power; but they must be ascertained in a different way. It 
bvious that there may be matters of the sharpest exigency for the national 
l-being that an act of Congress could not deal with, but a treaty followed by 
1 an act could, and it is not lightly to be assumed that, in matters requiring 
tional action, ‘a power which must belong to and somewhere reside in every 
ilized government’ is not to be found.” 
his decision in effect opened the door for the extension of Federal authority 
er matters that had been reserved to the States by proclaiming that Congress, 
i addition to its delegated powers, could legislate under the treaty power. Ac 
rdingly, it follows that the ratification of the ILO conventions noted above, 
nany others pending before the Senate or proposed but not yet submitted 


} 
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for ratification, could extend the power of Congress to legislate on many sub 
not now considered within its delegated powers. An examination of the lis; 
of ILO conventions that have been adopted (and there are more than 100) woul 
show that this international quasi-legislative organization has drafted many co; 
ventions on subjects not within the jurisdiction of Congress. For example, ther; 
are ILO conventions on such subjects as private employment agencies, vocation; 
guidance and training, rest periods, annual holidays with pay, maternity 
tection, pension insurance, etc, 

It will be seen that ratification of many of this type of international covenants 
(which are considered treaties under our law), with implementing legislation }) 
Congress, would leave little for the States to pass upon. 


3. Domestic lawmaking by treaty bypasses the House of Representatives in th 
le gi slative process 


Under our constitutional system, the treatymaking power is vested in the Pres 
dent, with the advice and consent of two-thirds of the Senators present \ 
ticle II, section 2.) This procedure has seemingly worked well in the field 
foreign relations for the United States 

However, with the extension of the treatymaking power to matters esse! 
tially within the domestic jurisdiction of the United States and the States, 
noted previously, it follows that this pseudo-lawmaking by treaty disenf: 
chises 435 of the elected representatives of the people who were chosen specifi 
cally to participate in the legislative process. Insofar as such treaties supersed 
State statutes and constitutions, it also follows that the legislative activity of 
such State legislatures ig invalidated. 


4. Many proposed treaties and international covenants contain provisions wi 
could abridge rights enumerated in the Constitution 

Whether or not a provision of a treaty could supersede our Constitution t 
been vigorously argued on both sides by numerous constitutional lawyers a 
writers. The Supreme Court in the case of Asakura v. Neattle, supra, has stat 
that the treatymaking power does not extend “so far as to authorize what the 
Constitution forbids.” In the Missouri v. Holland decision, the Court indicated 
that there was no limit to the treatymaking power unless it is prohibited by t 
Constitution. Nevertheless, no provision of a treaty has ever been declared 
constitutional, Because there is a conflict in views on this question, it wou 
seem appropriate for the Congress to provide some Clarification on this point 

This is deemed necessary because of the provisions of certain internatio 
covenants that have been promulgated by the United Nations. One of thess 
is the so-called Genocide Convention which is presently before the Senate fo 
ratification. Others are the draft covenant on human rights, which has now be« 
divided into two separate covenants, namely, the draft covenant on civil an 
political rights and the draft covenant on economics, social, and cultural rights 

The Genocide Convention and the covenants on human rights have been thi 
subject of extended discussion in numerous articles in law reviews and the 
Journal of the American Bar Association and by witnesses before this co 
mittee both during your present hearings and those of last year on Senate 
Joint Resolution 130 (see, for example, 37 A. B. A. J. 739; 38 A. B. A. J. 425 and 
467; 14 Univ. of Pittsburgh Law Review 199). These articles and the testimony 
given raise serious questions as to the possibility that some provisions of those 
documents might constitute an abridgment or deprivation of constitutional rights 
Other critics have maintained that these international agreements would furthe 
extend the power of the Federal Government over rights which by the ninth ar 
tenth amendments were retained or reserved “to the States respectively, or to the 
people.” Because these international covenants might endanger our constitu 
tional system, it would seem appropriate for the Congress in considering res 
lutions on limiting the treatymaking power to include provisions making certailr 
that no provision of a treaty should or could abridge or deny any of the rights 
or powers enumerated in our Constitution. 

The National Association of Manufacturers, therefore, supports in principle the 
objectives sought in the various proposals pending before this committee an 
urges the Congress to take appropriate steps to limit the treatymaking powe! 
so that it will not be used to enact internal or domestic law in the United States 
or by indirection extend the power of the Federal Government. 


Mr. Smrrney. I also have the statement of the Women’s Inter 
national League for Peace and Freedom to be submitted for the record. 
The Cuarrman. Very well. That may be included. 
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Che statement referred to is as follows:) 


EMENT SUBMITTED BY THE WOMEN’S INTERNATIONAL LEAGUE FOR PEACE AND 
FREEDOM TO SUBCOMMITTEE No. 1 OF THE SENATE JUDICIARY COMMITTEE ON 
arncH 4, 1953 


Women’s International League for Peace and Freedom stands opposed to 
e Joint Resolution 1 and similar resolutions in both Houses of Congress 
proposed amendment to the Constitution raises questions of both law and 
ple; the dangers inherent in the changes advanced by this proposed consti 
al amendment are not only to the whole legal framework of this Govern 
is such, but to the very basic rights of individuals, whether they be per- 
or property rights, as they are guaranteed in our Constitution and as they 
developed through the legal processes over the years. Neither can its 
ble effects on our international relations be estimated, nor the psychological 
vell as practical effects it would have, nor the threat it could easily pose 
ichievemnent of world peace. 
re by no means legal experts; therefore our objections to this resolution 
be based on our knowledge of how its passage would effect our own aim 
ertainly the aim of the United States and of the world—that of promoting, 
ing, and maintaining a lasting peace and guaranteed freedoms by 
nternational law. The legal aspects of what is involved in this reso 
have been dealt with very ably by the New York City Bar Association; 
minittee has its report. We aypreciate very much what this group has 
ind wish to raise these additional points for consideration of this com 


of the foremost dangers of the proposed amendment lies in its reference 
rbidding “any foreign power or international organization to supervise, 
or adjudicate rights of citizens. * * * or any other matter essentially 
the domestic jurisdiction of the United States.” One very vital part of 
d States foreign policy has been in the form of efforts to find an acceptable 
for limitation of armaments, with the eventual goal in mind of total, world 
nament. This was evidenced first by the Baruch proposal for control of 
© weapons and later in more specific proposals for limitation of arma 
; with satisfactory safeguards for inspection. President Eisenhower, during 
unpaign and later in his inaugural address, again reaffirmed this as an 
ial part of our foreign policy. It is obvious, as reflected in such proposals 
in inspection system would be necessary to the operation of any acceptable 
along these lines. If, however, the proposed amendment were passed, the 
ited States would be in no position to even discuss limitation on armaments; 
eu. of inspection would be out of the question because it would entail 
sentatives of other nations, or of a neutral body, or of the United Nations 
ever the inspectors would be—to become involved in a matter which is 
mized as essentially domestic in nature 
e question at hand is not whether we are going to disarm tomorrow, or even 
ether disarmament is wise or unwise in the light of present day circumstances, 
rather, it is whether we are going to leave the way open for the United 
tes to continue this policy of working on this question, and whether, if any 
eement is reached among nations, the United States will be in a position 
illy to cooperate. It would seem very unwise for the United States at this 
‘int to nullify any efforts made in this direction already, and to automatically 
e the door to further discussion of it. 
Secondly, we would point out that the psychological repercussions from pas 
of this amendment would be far reaching. There would undoubtedly be a 
k of confidence, if not complete loss of confidence, in international agreements 
into which the United States entered. Very basically, one of the main objectives 
treatymaking is the protection of American citizens abroad. Yet this resolu- 
tion would, although it goes on that assumption, not be reciprocal in this respect ; 
foreign nationals in this country would not be assured of their rights. 
\greements in which the United States was involved affecting economies and 
netary standards would be entered into fearfully, distrustfully, and surely less 
equentiy by other nations. Economic insecurity could easily result, affecting 
e United States as well as other nations, a condition which, as widely recog- 
zed, must be avoided in the present day world struggle. 
To go further, sections 3 and 4 of the resolution necessitates enabling acts by 
Congress of all treaties and executive agreements, a provision which would very 
definitely hamper the powers of both the executive and legislative branches 
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The fine balance between these two, as established in the Constitution, would he 
upset unnecessarily; the executive still maintains the right to withhold signa 
ture, and the Senate maintains the right to make reservations or decline pas. 
sage. This process is a slow one, and time for real consideration is adequat, 
A rechecking, then, could endanger not only the whole organizational process byt 
the specific question at hand. In some instances, particularly with executive 
agreements, almost immediate action is necessary. The time lapse between 
ratification of treaties and executive agreements, and the passage of enabling 
laws could create serious difficulties; during this period, the treaty would be 
internally ineffective, and our relationship to other participating nations would 
be unstable 

It is well to point out the political overtones evident in this provision. Resent 
ment or objection to one or two unsatisfactory executive agreements must hy 
weighed against the many others of a noncontroversial nature which have been 
and still are completely satisfactory to the Congress and the American peopl 
There is a risk involved, certainly, but that is the risk of the democratic process 
if government, and it, similarly, must be weighed against the desirability of 
changing one of the very bases of our system of government. 

Provisions for such a rechecking of treaties and executive agreements by 
Congress might very well indicate a lack of confidence among the various branches 
of our Government, and might therefore instill a lack of confidence on the part 
of other nations. Above all, our international policies must be made in such a 
manner that they will command the respect of our friends, and, hopefully 
that of all nations 

Finally, we would point out the bearing this resolution, if passed, would have 

n United States participation in the United Nations. The United States is an 
integral part of a world community, and as such, has assumed certain inter 
national responsibilities. Just as we have been one of the leading nations draft- 
ing the United Nations Covenant on Human Rights, a document which rein 
forces our own Bill of Rights, so must we fulfill our obligation by ratificatior 
in order to extend these same rights to the peoples of the world. We may view 
this document and others of a similar nature with constructive criticism, both 
during the drafting procedure and at the time of ratification, but we cannot 
afford, by reason of fear, to present a blanket refusal of them, or even con 
sideration of them. And yet, Senate Joint Resolution 1 would force us to do 
just that 

But our responsibility is not the only issue at stake here. This Nation's 
security, as indeed the security of the whole world, is vitally dependent on th: 
United Nations. It, as an international organization, presents to all nations 
of the world their best hope for peace today. For the United States to establis} 
limitations on its relations to and acceptance of United Nations action, is t 
jeopardize our chances for real security, and for a lasting peace. 


The CHamman. You may proceed. 


STATEMENT OF MRS. LOUELLA MILLER BERG, LEGISLATIVE ASSO- 
CIATE FOR THE AMERICAN ASSOCIATION OF UNIVERSITY 
WOMEN, ON BEHALF OF THE INTERNATIONAL RELATIONS 
COMMITTEE AND THE LEGISLATIVE PROGRAM COMMITTEE, 
AAUW 


Mrs. Bere. Thank you, Mr. Chairman. My name is Mrs. Louella 
serg, legislative associate for the American Association of University 

Women. We had hoped that Dr. Hallie Farmer, who is the chairmar 
of our legislative program committee, would be able to be here this 
morning to testify on this matter. In her absence I will do my best 
and try to answer any questions you might have. 

This is a statement in opposition to Senate Joint Resolution 1. The 
biennial national convention of the American Association of Univer 
sity Women in April of 1951 voted to support as a legislative item on 
their legislative program the following item: 
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, constructive foreign policy which would endeavor to develop conditions favor- 
to democracy and economic well being throughout the world as prerequisites 
national and international peace and security. 

Now, in the light of this legislative item the international relations 
ommittee and the legislative program committee of the American 
Association of University Women have studied Senate Joint Resolu- 
tion 1, the so-called Bricker amendment, and respectfully request the 
opportunity to testify in opposition to this proposed amendment. We 
do so for the following reasons: 

First, that the implementation of a constructive a policy will 
be endangered if the Constitution is amended as is, proposed. The 
Executive will be h: ampered (a) by restriction upon iis power to make 
agreements, major and minor, with foreign powers; and (6) by the 
virtual incorporation of the House of Representatives in the treaty- 
making process where such treaties require internal law to become 
effective. 

We submit that the United States would be taking a step backward 
in the adoption of the proposed amendment which would make more 

imbersome the process of treaty making and virtually paralyze the 
making of executive agreements at a time ‘when the need for flexibility 

{ foreign policy is at a premium and prompt dynamic leadership is of 
vital necessity. 

Our second contention is that the proposed amendment is unneces- 
sary. This proposed amendment to the Constitution is designed, 
among other things, to defeat international convenants of the U nited 
Nations. A constitutional amendment to defeat such international 
covenants is wholly unnecessary because such covenants must, under 
existing constitutional provisions, be submitted by the Executive to the 
Senate and confirmed by two-thirds of the Senators present in order 
for the treaty to be ratified. The Senate, we submit, has ample power 
to defeat any treaty which it considers to be objectionable. 

Action on this proposed amendment has been urged on the basis of 
a fear that the treatymaking power would be used to impose upon the 
United States, United Nations covenants which would interfere with 
the rights of individuals within the United States. We submit that 
such drastic action as amending the Constitution to prevent ratifica- 
tion of United Nations covenants, not yet reported out of United Na- 
tions commissions, much less submitted by the Executive to the Sen- 
ate, would be as ill-advised as amputating a leg because gangrene 
might set in at some future time. 

The responsibility of the Senate for vigilant review of the treaties 
proposed by the Executive is a very real one, but limiting the ma- 
terial subject to treaty negotiation will not help the Senate to meet 
that responsibility. 

There is no reason, we submit, to envisage that the Supreme Court 
would ever hold a treaty superior to the Constitution. The Supreme 
Court hi 1s expressed itself on this point in the case of Geofroy v. Riggs 

(133 S. 258), decided in 1890. In that case, the Supreme Court, 
Ns referring to the power of a treaty, stated: “It would not be con- 
tended that it extends so far as to authorize what the Constitution 
forbids.” Inasmuch as a treaty cannot supersede express prohibitions 
‘ontained in the Constitution, section 1 of the proposed amendment 
is merely declaration of existing law and therefore unnecessary. And, 
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as has been pointed out in these hearings before, it would open i 
door to interpretation of what the meaning of section 1 would | 

if it is declaratory. 

We affirm our confidence in the combined judgment and discretio 
of the Executive and Senate. If there have been abuses in the past, 
we suggest that the way to prevent abuses of this necessary power js 
through choice of responsible leaders, not through constitutional) 
amendment which makes Executive agreements and treaties difficult, 
if not impossible. We believe that the power of the President to make 
Executive agreements must be retained and that the treatymaking 
power remain unrestricted. 

Our third point is that the proposed amendment will not protect 
us against situations such as we have faced since the Potsdam and 
Yalta agreements. ‘Testimony before the committee at this session 
of Congress and before the 82d Congress in connection with Senate 
Joint Resolution 130 argues that the amendment is designed to pre- 
vent future Yalta and Potsdam agreements. We believe that this 
is fallacious. The flaw in these accords lay not in formal instruments 
covering the decision, but in the failure of one party to live up to the 
obligations incurred under the agreements. Such a failure could not 
have been prevented even if the instrument had been in the form of 
a treaty subject to two-thirds vote of the Senate, nor even if it re- 
quired concurring ratification by the House of Representatives. It 
is fruitless at this point to conjecture whether the Senate would have 
accepted such agreements in 1945. It is, however, important to recall 
the circumstances under which these agreements were made, and the 
handicap under which the Executive would have operated had sena 
torial consent been required. 

Our fourth point is that the Senate, through its power to pass 
required supporting legislation and to make ¢ appropriations, can and 
does exercise a review on Executive agreements. It may be that 
despite this check Executive agreements have been abused and too 
frequently used, but the cure, we submit, is in legislative action not 
in a constitutional amendment. The remedy lies in the judgment and 
discretion of the Executive and the legislative, not in the total elimi- 
nation of the power for quick and flexible action when necessary. 

Our fifth point is that the acceptance of the Bricker amendment 
would expose the United States to a charge of hypocrisy abroad. Such 
a charge could then be well documented. Section 2 of the proposed 
amendment would read as follows: 

No treaty shall authorize or permit any foreign power or international 01 
ganization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States enumerated in this Constitution or any other 
matter essentially within the domestic jurisdiction of the United States. 

This means that the United States would be prohibited from relin 
quishing any of its sovereignty at any time in the future. However, 
since World War IT it has been the United States policy, bipartisan 
in concept and farealie ation, to encourage movements toward European 
federation which would require member states to make sacrifices of 
sovereignty on an almost unprecedented scale. 

The OEEC, Organization for European Economic Cooperation, 
North Atlantic Treaty, the Schumann plan, and the European De- 
fense Committee come at once to mind. 
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Secretary Dulles has spoken of the way in which such movements 
“appealed to the imagination of the United States” and has 
hrown the full weight of the United States influence in favor of such 
gional arrangements. 
aking the Shumann plan as an example, it is important to note 
that if any of the member states, France, Germany, The Netherlands, 
Belgium, Luxembourg, Italy, had in effect a provision such as here 
proposed, such country would be prohibited from participating in any 
such regional arrangement. We submit that the United States would 
be guilty of the most flagrant hypocricy were it to continue to attempt 
to persuade other nations to sacrifice some degree of sovereignty while 
it the same time we adopt an amendment to our Constitution abso- 

tely prohibiting a sacrifice of sovereignty, which we have no occa- 
sion even to contemplate. For the United States to announce to the 
world that the judgment of the Executive and two-thirds of the Senate 
is no longer adequate to protect United States rights and interests 
would be an affront to those nations facing sacrifices of sovereignty 
at our encouragement. 

We have only two remaining points: The adoption of the proposed 
amendment would place an unnecessary burden on the Senate and 
House of Representatives in the day-to-day conduct of foreign affairs. 
lhe last. point is that we would most strongly urge clarification of the 
language in sections 2 and 4, particularly, of the proposed amend- 
ment before it is reported out of this committee, if it is. 

The CHarrMan. Do you have any questions, Mr. Smithey ? 

Mr. Smrruey. Yes, sir. Right at that point, Mrs. Berg, what 
clarification do you have in mind on section 4? I understood your 
points with respect to section 2, but is it not clear what section 4 would 
do! 

Mrs. Brera. Section 4 gives a blanket authority to the House and 
the Senate to make any executive agreements subject to any limitations 
it would choose. Now, we doubt that that is what is meant by this. 
If that is what is meant, leaving an open door to any restriction on 
executive agreements, you could virtually eliminate them. 

Mr. Smrrney. Is it ambiguous? That is the point I get to. Is 
it not clear that what section 4 would do would be to place executive 
agreements under the control of the Congress ? 

Mrs. Bere. The Constitution, as it is presently written, generally 
speaking now, does not give a blanket euiiemite to amend and change 
certain things. That is, if you wish to control executive agreements, 
if that is your purpose, if you feel that they have been abused 

Mr. Smrrurey. You mean if that is Senator Bricker’s purpose. 

Mrs. Bere. Yes, Senator Bricker’s purpose. 

Then we suggest that the proper way would be by legislation, not 
by an amendment to the Constitution. This is an omnibus amend- 
ment. That is one of our objections to it. 

Mr. Smrruey. Do you feel that under the present Constitution that 
the House of Representatives and the Senate could pass a statute which 
would completely bring under congressional control the subject of 
executive agreements? Is that what you are saying? 

Mrs. Bere. That it could control it, certainly, it could put its limi- 
tations on it. I think there have been such proposals in the past. 

Mr. Smrruey. Have you ever seen any of them adopted ? 
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Mrs. Bere. Well, no; but I do not think that the adoption of this 
as an amendment to the Constitution would take the place of the 
failure of the House of Representatives and the Senate to adopt any 
proposal in the past. I do not think that that is a proper answer, 
{ mean, it would be rather to push the legislation, would it not? 

Mr. Smiruey. I am not sure that it is fair to be asking you these 
questions. I do not understand that you are a lawyer. 

Mrs. Bere. I am, yes, but a garden-type variety, sir, not an inter. 
national lawyer. 

Mr. Smiruey. Let me pursue the matter. When it comes to the 
powers of the President as Commander in (¢ thief , do you think, under 
the Constitution as it now exists, that the Congress would have the 
authority to regulate his actions through executive agreements ? 

Mrs. Bera. I do not believe that this proposed amendment to the 
Constitution would do that either. 

Mr. Smrruey. Well, that is not the question I asked you really. | 
asked you if they can do it. If you will address yourself to that ques- 
tion and answer that question, then we will proceed to the next 
question. 

Mrs. Bere. Can they do it now? 

Mr. Smirury. Yes, that is the question. 

Mrs. Bere. There is no provision at the present time, to my knowl. 
edge. 

Mr. Smiruey. In other words, you are doubtful that they could do 
it ? 

Mrs. Bere. That they could control executive agreements, 

Mr. Smiruey. That he might exercise by virtue of his powers as 
Commander in Chief. 

Mrs. Bere. Yes. 

Mr. Smirney. You doubt that they could do that under the present 
Constitution ¢ 

Mrs. Berea. I do not get your question. Is it that they could control 
an agreement he might make ? 

Mr. Srrury. As I understood your testimony a moment ago it was 
to the effect that this did not add anything that could not just as well 
be done by statutory enactment, that it was not necessary that it be 
placed in the Constitution, and along that line I am cad you if you 
feel that the Congress could, under the present provisions of the 
Constitution, prescribe certain regulations which the President of 
the United States would be compelled to follow if he were to make 
executive agreements in the exercise of his powers as Commander in 
Chief. 

Mrs. Bere. Now, when you put that on his exercising his powers 
as Commander in Chief, I would question whether that could be done. 
I think there is under the Constitution, an inherent power as Com- 
mander in Chief to exercise his discretion. It is absolutely necessary, 
J would think. 

Mr. Smiruey. Do you think that certain agreements like Yalta and 
Potsdam might have been made by virtue of the President’s authority 
as Commander in Chief, that he might have argued that they were 
permitted by virtue of his powers as Commander in Chief? 

Mrs. Bera. I think he could argue anything. 

Mr. Smituey. My question is: Do you think they would have been 
permitted, that they would be constitutional ? 
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Mrs. Bere. I am uncertain. I am not sure about that. 

Mr. Smrtury. What about the President’s authority at the present 
time as the initiator of the conduct of foreign affairs? Could the 
Congress at the present time, by act of the Congress, regulate the 
making of executive agreements with the present powers of the 
President as the initiator of the conduct of foreign affairs? 

Mrs. Bere. Let me ask a question. Perhaps I am not quite clear 
on this. Is this section 4 designed to require that any executive agree- 
ment be submitted to the House of Representatives and to the Senate? 

Mr. Smrruey. Well, I think that question would be better addressed 
to the sponsor, but let me tell you what I think that means: It simply 
means that before an executive agreement can be made, or any other 
kind of agreement short of a treaty can be made, the Congress would 
have to provide authority, blanket authority, general authority for 
that type of executive agreement. It would also provide, by refer- 

ce to the limitations imposed on treaties, or the making of treaties, 
that there be a subsequent look at the executive agreement insofar as 
ts effect on domestic law is concerned, to see whether that executive 
agreement was proper so far as our domestic law is concerned. It 
would require specific implementation. Do you follow that? 

Mrs. Bere. Yes. 

Mr. Smirney. That is my interpretation of it alone. As I say, 
| think your question would have been better addressed to the sponsor, 
Senator Bricker, or one of the other cosponsors of the resolution. 

Mrs. Bere. Essentially, for all practical purposes, that could re- 
move the executive agreement categorically and completely, so that 
you would put a very unnecessary burden on the House of Repre- 
sentatives and on the Senate. 

Mr. SmirHey. Well, you are presuming, of course, that neither 
House of Congress wants executive agreements in their most in- 
nocuous form, for example, the exchange of letters, perhaps. 

Mrs. Bere. Then is this designed to open the door so that the Con- 
gress can pass laws outlining precisely what the President may and 
may not do in the realm of executive agreements? That is, he may 
send letters, but he may not do other things. Is that the purpose of 
this? 

Mr. Smirney. You are asking me what the purpose of the sponsor 
is, and I cannot answer that with any degree of authority, but I say 
to you that it is my interpretation that this would vest all power 
in the Congress so far as the making of executive agreements con- 
cerned, and the Congress may then say to the President with blanket 
authority, “You may enter into executive agreements with Great 
Britain with respect to the receipt of an ambassador by Great Britain 
or with respect to bases from which the Armed Forces may operate.” 

Mrs. Bere. Well, in that case, I would simply say, why don’t you 
do that by statute then instead of doing it this way. That would be 
perfectly all right. 

Mr. Smiruery. That is the point I am trying to get from you. Do 
you really believe that this can be accomplished by statutory enact- 
ment, absent any provision in the Constitution ? 

Mrs. Bera. I would believe so. But, as I say, I am just an ordinary 
lawyer, I am not an international lawyer, and I am sure that you 
have devoted a good deal of attention to this problem. 
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Mr. Smrruey. That is one reason why I prefaced my remarks some 
time ago with the question as to whether you were or were not 4 
lawyer. I did not mean to put you on the spot or in any wise em. 
barrass you. 

Now, Mrs. Berg, just how effective do you think this power of the 
Congress to provide appropriations, insofar as executive agreements 
are concerned, is? When the Congress is presented with a fait ac 
compli, and the President might have already put certain funds into 
a project, is it correct to say that the Congress has a real power there 
to change that executive agreement by refusing to appropriate money? 

Mrs. Bera. I say clearly that they have a right to refuse to appro- 
priate funds. I certainly would say clearly they do. I do not think 
there is any question about it. They have only to say they will not 
do it. 

The Cuarrman. Do you think it would be justified today in refus. 
ing to appropriate money for the boys in Korea? 

Mrs. Bere. No, of course not. I don’t believe that was the result 
of an executive agreement. I do not believe it was. I mean, that the 
action in Korea is not the result of an executive agreement. 

Mr. Smrrney. Did the Senate make any agreement ? 

Mrs. Bere. To what? 

Mr. Smirney. To send the troops to Korea. 

Mrs. Bera. They did not make any agreement, but we entered into 
a United Nations treaty, and the Security Council voted on that action. 
Inasmuch as we were committed to that we therefore became involved 
in the action. That is as I understand it. 

Now, I would like, if I may, to get a point of clarification here. | 
have been unable to determine from reading this proposed amendment 
how this would affect a future Korea action. What part of the United 
Nations Charter would be invalidated by this proposed amendment! 
I haven’t the answer to that. 

It seems to me that we have only two choices on the effect of this 
on the United Nations Charter: one, that we should never engage 
in collective security—I do not know whether you believe we should 
or should not—or, two, that the United States representative on the 
Security Council should consult with the House and Senate as well 
as with the Executive. I think it must be one of the two things. So, 
I do not know, and I think it would be very helpful to our associa- 
tion and possibly to the people here to know what effect Senate Joint 
Resolution 1 would have on the United Nations. 

Mr. Smirney. Switching to another point on the subject of treaties, 
you several times, at least twice that I recall during the course of your 
testimony, made reference to the fact that we would subject our- 
selves to a charge of hypocrisy if the Bricker amendment were to be 
adopted as a part of the Constitution. 

Mrs. Bere. That is right. 

Mr. Smirney. Now, let me ask you if you know that the Nether- 
lands has just recently adopted a constitutional amendment which 
would permit its participation in the European defense community ? 
Are you aware of that? 

Mrs. Bera. No, I wasn’t, of that particular point. 

Mr. Smiruxy. Would you advocate that the United States partici- 
pate in such an organization by treaty rather than by constitutional 
amendment ? 
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Mrs. Bere. I would not at this point advocate—and I speak for my- 
self now because this is a question that was not discussed by the com- 
mittees—that we or ipate in any one of these plans that I men- 
tioned. I would say, however, that the United States Constitution is 
di esigned to bea ial manent document. We do not know when if eve ?, 

e future it might be necessary to have collective security when, for 
instance, Canada ‘and the United States and Mexico might need to. 
[ do not say that they do now, but why positively prohibit it? If this 
s enacted and becomes an amendment to the Constitution then it 
en be necessary, before we could take this action, to amend the 

stitution. We have no way of anticipating whether it would or 

is {not happen. If it did, then we would be faced with one of two 
th ngs, either ignoring the Constitution, which we could not do, or we 
would have to amend the Constitution to take this out: 

Mr. Smrruey. Which is what Holland did. 

Mrs. Bere. I think that is very cumbersome and very dangerous. 

Mr. Smrrny. Apparently the Dutch did not think so because they 

dit. But aside from that—— 

Mrs. Bere. Why add something to the Constitution ? 

Mr. Smiruey. The point I am getting at is you are eventually ad- 
vocating, are you not, that if we get into some kind of a scrape here, 
now unforeseen and undescribed, eventually we accomplish these 

things, joining in a European defense community or pooling our 
sovereignty of becoming a part of a collective armed effort, that we do 
by treaty. Is that not what you are advocating ? 

Mrs. Bere. Well, I do not know how else it could be accomplished. 

Mr. Smirney. By constitutional amendment, the same way Holland 
did it. 

Mrs. Bere. Mr. Smithey, if I may, excuse me. This is a point about 
vhich I feel rather strongly. 

Certainly, I do not think that we should be meddling around with 
the Constitution, that is, passing an amendment to the Constitution, 
with full knowledge that at some future date we would want to amend 

_Ote rwise, we would have a document that would be pages and 

ges and pages longer than it is. Under that argument you could 
say, use a constitutional amendment every time you wanted any kind 
f a law passed. 

Mr. Smrruey. Let me ask you this, then: Do you think that we could 
nder the present Constitution, go into a defense community such as 
he European defense community without the enactment of a constitu- 

tional amendment ? 

Mrs. Bera. I think we could by treaty, could we not? 

Mr. Smrruey. That is what I am asking you. Do you think we 

Id? 

Mrs. Bere. Yes, I think we could. 

Would you like to enlighten me further? 

Mr. Smrruey. I do not propose the questions for the purpose of 

lightening you. I just want to get your ideas on the record. 

Mrs. Bera. I would, for the record, like to make it clear that any 

atters of policy, in support or opposition to any = as set forth here, 


are not the ideas of the two committees concerned. I delivered a state- 


ent for them. It is my purpose, as the result of my work in this and 
th this, to attempt to answer or to c¢ ‘larify, however I might do it. 
Mr. Smirney. In other words, you do not pledge the organization 
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which you here represent that it is their idea that this could be and 
should be at some future time the subject of a treaty, that is, the j join 
ing of a E uropean defense community or some simil: ar organization! 

Mrs. Bere. That is perfectly correct, thank you. 

Mr. Smirury. Mrs. Berg, | want to revert for just a moment for a 
couple of questions to the subject of executive agreements to see what 
you think. What power do you think the Congress had after the 
Y alts 1 and Potsdam agreements had been made toc ‘hange the provi- 
sions of those executive agreements so far as they affecte d the C urzon 
Line in Poland or the cession of part of Sakhalin Island off Japan? 

Mrs. Bere. It is my understanding that the decisions as to bound. 
aries were to await final peace treaties. 

Mr. Smiruey. Do you think that now, short of war, we could oust 
Russia from those territories? 

Mrs. Bere. As I stated in my prepared statement—and here I speak 
for the association—the criticism of the Yalta and Potsdam agree- 
ments is in the failure to live up to the agreements, not in the agree- 
ments themselves. And this would not be changed even if it had 
been passed by the Senate and the House of Representatives. 

Mr. Smiruery. The point at which we differ, I think, is that I doubt 
if the Senate of the United States would have approved the drawing 
of the boundary at the point at which it was drawn, or the cession of 
Sakhalin Island. I think Senator Dirksen has so indicated in previ- 
ous questioning before the committee. 

Mrs. Bera. I see nothing in this that would affect purely external 
treaties. Is that correct? 

Mr. Smrrury. We are speaking now of executive agreements. | 
think section 4 very definitely affects the external aspects of executive 
agreements. 

Mrs. Bera. It says “shall be subject to the limitations imposed on 
treaties.” The limitation imposed on treaties by this article is on the 
internal aspect, not on the external. 

Mr. Surruery. I think you have ignored the first sentence, which 
is the sentence I have reference to. 

Mrs. Bere. Well, we do not know in what manner and to what ex- 
tent they might be prescribed by law. I think that is pure specula- 
tion. It is not spelled out here. 

Mr. Smiruey. It certainly confers the full power on the Congress 
to determine in what manner they shall be made. 

Mrs. Bere. That is right, but your statement is not necessarily 
correct. 

Mr. Smirney. So that it is perfectly possible for the Congress, then, 
to prescribe the lengths to which the President may go in executive 
agreements, so far as external affairs are concerned. 

Mrs. Bere. Then we get back to our basic disagreement, I would 
say, that is, that under your interpretation of this resolution, or under 
your interpretation here, the executive power to make executive agree- 
ments would be virtually tied or could be completely nullified. You 
would be putting an extra burden on Congress by that very act. But 
I repeat, we cannot tell from section 4 what kind of restrictions would 
be put on it. It isa blanket authority to put any kind of restriction 
on, but we do not know what kind of restrictions those would be. 
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Mr. Smrruey. I do not think that I have ever indicated that we 
knew what kind of restrictions there would be. My question went 
to the point which you apparently did not see originally, that the Con- 
eress could, under this first sentence of section 4, limit the power of 


fas President to make executive agreements with respect to external 
La 


What 
r the 
TOV]- 


ITZ n 


airs. 

Mrs. Bera. Then I misunderstood you because it was my opinion 

it you were stating that the Congress would not have approved 

e boundaries. Then it was a misunderstanding. 

| am going to feel like an international lawver before I get out 

re, 

Mr. Smrriey. I do not mean to embarrass you at all. 1 do want to 

vour ideas, and the ideas of your organization on the record, if I 

\ 

With respect to treaties, section 3, I think you will find, provides 

it the treaty shall become internal law in the United States only 

ough the enactment of appropriate legislation by the Congress. 
Now, is your organization against that section of the amendment? 

Mrs. Bere. At this point, 1 would be forced to speculate on what the 

wiation policy decision would be on this. My thought would be 
that in view of extradition, for instance, where it might be necessary 
for the United States, in order to gain protection for its citizens 
ibroad, to give protection to their citizens within the United States. 

Mr. Surrey. That would not really prohibit that sort of a treaty, 

ld it? Would you read it again? 

Mr. Bere. I guess I was referring to section 2. I had a note on this. 

Mr. Smiruey. So far as you are aware, your organization has taken 
0 position with respect to section 3, then, has it? 

Mrs. Bere. I would be forced to check that, but I would be happy 
to let you know. May I dothat? 

Mr. Smiruey. Certainly, we would be glad to have you do so. 

Mrs. Bere. I will make a note of it. Perhaps if it were not in this 

re context they might take a different view. Iam not sure about 

A 

(The material referred to appears at the end of Mrs. Berg’s testi- 
Mr. Smrrnery. The point that I was leading up to ultimately was, 
Mi erg, do you think that we ought to be in any respect different 
from other federal states such as Canada, whose laws provide that a 

ity shall not become effective as domestic law or internal law until 
such time as the legislature of Canada sees fit to enact law in further- 

ce of those treaties ? 

Mrs. Bera. I believe that this.is a point that was brought out in 
the hearings on Senate Joint Resolution 130, and if I recall correctly, 
a distinction was made between the forms of government; that is, 
whereas we have a separation of power, it is not proper to compare 
it to Great Britain and France, where the executive and legislature 
are, for all intents and purposes, one and the same, that is, they do not 
have the same separation of power that we have. 

Mr. Smrruey. Do you think it is wrong to compare it with Canada, 
which is a federal state relationship as we are here? 

Mrs. Bera. Would the committee indulge me just one moment? 

The CHarrMan. Yes. 
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Mrs. Bere. I have just consulted with our international associat, 
She is not a member of the International Relations Committee of thp 
AAUW, but inasmuch as we have two purposes here, to be helpfy! 
as well as to oppose, I think that it would be not a service to this 
committee for me to speculate on what our answers might be. 

It is the opinion of our international associate that it 1s not relevant 
to compare our Government with our governments, that it has nothing 
to do with this particular provision which is our point at this moment, 

Mr. Smitury. All right, Mrs. Berg. 

Mr. Chairman, I have no further questions to ask Mrs. Berg. 

The Cuarmman. Could you not get more on this last answer? It 
does not make sense to me. I would like to have her answer it more 
completely. 

Mrs. Bere. Would the committee permit me to ask Miss Bornholdt 
to speak to this particular point, just to this one point? She is ow 
international associate. 

The Cuarrman. It isnot that important. That will be all right 

Mrs. Bero. Thank you very much, senator. 

The CuatrmMan. Thank you, Mrs. Berg. We appreciate your a 
pearing here today. 

(The matter referred to is as follows :) 


SUPPLEMENTAL STATEMENT BY THE LAEGISLITIVE PROGRAM COMMITTEE AND TH} 
INTERNATIONAL RELATIONS COMMITTEE OF THE AMERICAN ASSOCIATION 0P 
UNIVERSITY WOMEN, MarcH 12, 1953 


Section 3 of Senate Joint Resolution 1 reads as follows: 

“SectTion 3. A treaty shall become effective as internal law in the United 
States only through the enactment of: appropriate legislation by the Congress.” 

We are opposed to this section as a Constitutional Amendment whether or not 
included as a portion of Senate Joint Resolution 1 on the ground that it is up 
necessary. Under existing law, a treaty may be either self-executing or non-self- 
executing. If it seems desirable to make a treaty non-self-executing, a provision 
to that effect can be incorporated into any treaty. In 165 years of experience 
there has been no evidence of abuse of this discretionary power. We believe 
it is important to retain this freedom of choice in the treaty-making process. 

Mr. Smrruey. Is the representative of the Students for Democratic 
Action here? 

(There was no response.) 

Mr. Smiruey. Mr. Fred Nielsen? 

(There was no response.) 

Mr. Smrruey. Is a representative of the Queens County Bar Asso- 
clation present / 

(There was no response.) 

The CuarrMan. Who else is going to testify, and when? 

Mr. Smiruey. Senator, we have scheduled tentatively a hearing for 
Friday with certain governmental witnesses. Their appearance has 
not been confirmed, so I suggest we not announce them at this time. 
There is a hearing scheduled for Monday, the 16th, at 2:00 p.m. The 
organization which is to appear on the 16th indicated that that would 
probably be the best date for the appearance, and the hearing was so 
scheduled. 

The CuatrMAn. We will have it on the 16th. Now, my understand- 
ing is there will be no more witnesses allowed to testify after the 16th? 
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Mr. Smirney. After the 17th, I think that is the date you set, 
itor. 

(he CuarrMan. Then the reporter will have copies ready to give to 

ery member of the subcommittee to take that up a week later, the 
owing Monday. 

Mr. Smirney. Very well, Senator. 

The CHamRMAN. We want to get action on this the Monday after 


at. ‘ 
lhe committee is recessed, subject to the call of the Chair. 
(Whereupon, at 10:45 a. m., the committee was recessed, subject to 
the call of the chairman.) 
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MONDAY, MARCH 16, 1953 


Unrrep Srares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met, pursuant to call, at 2 p. m., in room 424, 
Senate Office Building, Senator William Langer (chairman) pre- 
siding. 
Present: Senators Langer (presiding), Dirksen, and Kefauver. 
Present also: Senator Symington. 
Present also: Wayne H. Smithey, subcommittee counsel. 
The Cuarrman. The meeting will come to order. 
We will call the first witness. 
Mr. Smiruey. Mr. Harrison Tweed. 


STATEMENT OF HARRISON TWEED, ATTORNEY AT LAW, 
NEW YORK CITY, N. Y. 


The Cuatrman. You may proceed. Go right ahead. 


Mr. Tweep. I am a citizen of the United States, a member of the 
New York bar, and of the firm of Milbank, Tweed, Hope & Hadley, 15 
sroad Street. Iam also president of the American Law Institute, 
ind sit as its representative in the house of delegates of the American 
Bar Association. I was a member of last year’s New York State Bar 
Association committee on amendments to the Federal Constitution, 
f which William D. Mitchell was chairman and John W. Davis a 
member. It reported against the Bricker amendment. However, de- 
spite all this recital, I am here as an individual and not in any 
representative capacity. 

In considering Senate Joint Resolution 1, what bothers me is the 
difficulties which it will create in a broad way in the conduct of foreign 
relations. I think it is the larger aspects, rather than the technical 
details, which might be called the minutiae, that have been raised 
here and there, for and against. 

For example, the provisions of section 2, as I read them, would pre- 
vent the United States from joining in any plans of international 
inspection. 

The CHamman. You are referring to the atom bomb, now, are you? 

Mr. Twerp. It would prevent the atomic-bomb inspection plan, 
something like the Baruch plan, and it may very well be that some 
thing like the Baruch plan for international inspection is the only 
thing that is going to save us from another war or worse. 

Then section 4 seems to require both prior and subsequent con- 
gressional approval of every agreement made by the President and 
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presumably by anyone acting under him in the field of foreign affairs, 
I do not pretend to be an expert in Government affairs. I have never 
worked for the Government, but I have seen enough of large corpo 

rations to know that you have to leave discretion in the executive 

head of any enterprise. You cannot tie his hands. It is one thing 
to have checks and balances, but quite another thing to hamstring the 
head who is to be the leader. To write into the Constitution a pro 
vision requiring this double congressional approval of everything 
the Executive does is certainly to hamstring him. 

It does not seem to me that there is any use to change the Const 
tution because of a fear of things that have not happened and that 
in all probability never will happen. Timidity is no virtue, nor fear 
a good guide. 

No amendment is needed, as far as I can see, for it is clearly the law 
of the land that Congress may amend or repeal a treaty and set aside 
an executive agreement so far as domestic effect is concerned. So 
there is complete soutaelion in the Congress to prevent the sort of 
thing which the Bricker amendment and its successors are intended 
to accomplish. 

This resolution and its predecessors do not have the support of all 
or anything like all the members of the bar. Many individual law 
yers and judges are opposed to it. I ran into three Federal court of 
appeals judges in one day, all of whom were definitely against it. 
Several bar association committees have studied the general subject 
and reported against such an amendment. 

There is substantial opposition even within the ranks of the Amer- 
ican Bar Association. The section of international and comparative 
law submitted a report to the house of delegates in February, a copy 
of which has been filed with this committee, which concludes that 
while Senate Joint Resolution 1 is an improvement over Senate Joint 
Resolution 130 and its predecessors, it does not meet the fundamental 
objections to the general line of procedure. 

It seems to me that the whole question is one which requires a care 
ful and considered approach lest in a panic of fear we so restrict the 
executive as to prevent our effective participation in plans for world 
peace. How are we going to lead the way with a hobbled leader? 

The congressional provisions dealing with the treaty-making power 
have served us well for a long time, and there is no reason why we 
should be in any hurry to change them. On the contrary, what we 
need is confidence in our Constitution and in the elected representa- 
tives in the White House and the Senate. 

The Cuarrman. Any questions, Mr. Smithey? 

Mr. Surruey. Mr. Tweed, you have stated that you were a member 
of the committee on amendments to the Federal Constitution of the 
New York State Bar Association, is that correct? 

Mr. Tween. Yes, sir. I called it last year’s committee because, as 
far as I know, that committee has not been reconstituted or reap- 
pointed under the new president. 

Mr Soirney. In that report—I have what is here purported to be 
a copy of that report. Would you care to examine it? 

Mr. Twrep. No. Iam sure it is. 

Mr. Sorrnery. There is a statement relating to the Federal-State 
clause, with which you are probably familiar. Earlier in the hear- 
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os there was some dispute as to just how effective this Federal State 
clause Was in the covenant on human rights. At the end of this re- 
port there is an asterisk and at the foot of the page it indicates that 
‘ were not in entire agreement with certain of the conclusions 
reached. It did not state there, though, that you were not in accord 
the conclusion reached on page 9 with respect to the Federal- 
State clause in the covenant on human rights, and I want at this time 
}ask you whether you de concur in that statement, or not ? 
Mr. Tween. I had better make sure that I know just what statement 
vou refer to. 
' Mr. Smiruey. Suppose I read it into the record at this time, Sena- 
if that is agreeable to you. 

The CHarrmMan. Yes. 

Mr. SmitHey. Under topic 2, “The Covenant on Human Rights,” 
following statement appears, about the third paragraph down: 

In any view, becoming a party of the covenant would make us a target for 
rges and complaints by nations which are looking for a chance to make trouble 
United States. 

These difficulties cannot be overcome by inserting in the covenant any clause 

applicable to federal states such as has been proposed by our State Department. 
t clause is as follows: 


Then it states the clause. It goes on to say: 


If such a treaty as the covenant on human rights is within the treaty making 
er, then under our Constitution and the decisions of our Supreme Court the 
ct of our becoming a party to the covenant would be to give the Congress 
the United States full power to enact legislation effective within the States to 

it the covenant into effect. That obviously would be accomplished in accord- 
e with the constitutional processes of the United States. It would be a result 
sistent with our Constitution, as already determined in Missouri v. Iolland. 

nsequently Congress would in acccordance with our constitutional processes, 
» full power, and subdivision (b) dealing with favorable recommendations 
the States would be inoperative. If we want to put a clause in the covenant 
is subject, it would have to go further and provide that the Federal Govern- 
nt assumes no obligation to enact legislation which it could not constitutionally 
act, in the absence of the treaty. This would relieve the Federal Government 

m an obligation to enact Federal legislation, but even then it might be held 

it under the rule in Missouri vy. Holland, Congress would gain power to fully 

implement the covenant although under no international obligation to do so. 


Do yoy agree with that statement, sir? 
Mr. Twerrp. I am afraid I am going to have to say I do not either 
gree or disagree. I did not then as a member of the committee studv 
ihe covenant on human rights to the extent that some of the others did. 
\s you will se on page 18 of this report, I said I do not agree with 
onclusion No, 2, which was to the effect that the form of the covenant 
| human rights should be altered, 


rst because I do not think it is within our jurisdiction. 


meaning the jurisdiction of the committee, 


nd, second, because I think that the present status of the covenant on human 
rights is too indefinite and inconclusive to warrant the flat position that it should 
take the form of recommendations only. I would rather postpone my judgment 
ind the judgment of the committee until the covenant is in final form for sub- 
ssion to the Senate. 


I think that is still my frame of mind. I do not think the covenant 
has made very much progress in recent months, and I personally be- 
lieve that what you do with the covenant and what you do in defending 
the Constitution are two completely separate things. 
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Mr. Smiruey. Mr. Chairman, now that this has been identified by 
the witness, I ask that pages 3 through 19 of the report from which | 
read, which is applicable to the subject under discussion, be included 
as a part of the record. 

The Cuairman. All right, it may be included. 

Mr. Tween. I wonder if it would be appropriate to suggest that the 
whole thing go in. 

Mr. Smituey. The remaining pages that I did not offer for inclusion 
in the record were copies of the resolution and the covenants, most of 
which have already been inserted in the record, sir. 

The Cuarrman. Thank you very much, Mr. Tweed. 

‘That may be included in the record. 

(The excerpt from the report referred to follows :) 


REPORT ON PROPOSED CONSTITUTIONAL AMENDMENTS RELATING TO THE MAKING oF 
TREATIES AND THEIR EFFEC! 


Article Il, relating to the powers of the President, provides that: 

“He shall have Power, by and with the Advice and Consent of the Senate, t 
make Treaties, provided two-thirds of the Senators present concur.” 

And Article VI provides: 

“This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 

The American Bar Association has recently proposed amendments relating to 
treaties and their effect, and on February 7th Senator Bricker, of Ohio, joined 
by other Senators, introduced in the Senate 8S. J. Res. 130, proposing amendments 
on the same subject. 

The agitation on this subjéct has its source in the decision of the Supreme 
Court in Missouri v. Holland, 252 U. 8. 416. By the Act of March 4, 1913 (37 
Stat. 847) Congress had attempted to exercise a protective control over migratory 
wild fowl. That Act was held unconstitutional in two District Court cases de 
cided in 1914, on the ground that the regulation of shooting wild fowl was exclu- 
sively a function of the states. United States v. Shauver, 214 Fed. 154; United 
States v. McCullagh, 221 Fed. 288. Thereafter, in 1916, the United States and 
Great Britain made a treaty providing for the protection, by closed seasons and 
in other ways, of migratory birds in the United States and Canada and binding 
each power to take the necessary legislative measures for carrying it out. The 
Act of July 3, 1918 (40 Stat. 755) prohibiting killing of the migratory birds, 
except as permitted by regulations made by the Secretary of Agriculture, was 
the measure enacted by Congress to implement the treaty. 

The question of the validity of that statute reached the Supreme Court in 
Vissouri v. Holland, 252 U.S. 416. The Act was sustained (Justices VanDevanter 
and Pitney dissenting). The Court held that the protection of migratory wild 
fowl, transitorially in Canada and in the U. 8S. A., is an appropriate subject of 
international agreement and that the treaty is valid, and that the statute imple- 
menting the treaty is valid because of the provision in Article I, Section &, of 
the Constitution that 

“The Congress shall have power * * * to make all Laws which shall be neces- 
sary and proper for carrying into Execution the foregoing Powers, and all other 
Powers vested by this Constitution in the Government of the United States, or ir 
any Department or Officer thereof.” 

That case thus established the principle that when the United States makes 
a treaty on a subject within the treaty power, the Congress can enact legislation 
to implement the treaty which it might not have power to enact in the absence 
of a treaty, and thus enter a field normally reserved to the states. 

That principle has been accepted without serious opposition for over thirty 
years, but has now given rise to controversy in the United States because of 
proposed treaties that are under negotiation in the United Nations, particularly 
the so-called Covenant on Human Rights. That is in form a multi-partite treaty 
by which the United Nations agree to establish each for its own people a multitude 
of freedoms and so-called human rights. It is not yet in final form and has not 
yet been signed on behalf of the United States or any other nation. 
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\nother document which to less degree involves the same problems is the 
reaty on Genocide, which has been signed on behalf of the United States and is 
now pending in the Senate awaiting approval or disapproval by that body. 

Some of the “human rights” to be guaranteed to its people by each nation, a 

rty to the Covenant on Human Rights, are matters which under our Constitu- 

n would not normally be within the legislative power of the Congress but are 

hin the legislative power of the several states. If the Covenant on Human 
s deals “with an appropriate subject of international agreement” and is 
within the treaty power, the rule announced in Missouri v. Holland would 
erate to give the Congress power to implement the treaty by legislation which 
could not enact in the absence of a treaty and thus enter a tield heretofore 
erved to the states. It is that feature of the situation which has aroused bitter 
position to the Covenant on Human Rights, and has resulted in proposals to 
nd the constitutional provisions relating to treaties. 

The American Bar Association has two committees working on this subject. 

One is a Standing Committee on Peace and Law Through United Nations. The 
is a Special Committee of the Section on International Law, called the 
imittee on Constitutional Aspects of International Agreements. The Stand 
Committee has recommended the adoption of a constitutional amendment, 
eading as follows: 
A provision of a treaty which conflicts with any provision of the Constitution 
shall not be of any force or effect. A treaty shall become effective as internal 
iw in the United States only through legislation by Congress which it could 
enact under its delegated powers in the absence of such treaty.” 

The Special Committee on Constitutional Aspects of International Agreements 
does not approve a move at this time for a constitutional amendment. It is not 
onvinced that under the constitution as it is today any treaty conflicting with 
any provision of the constitution is of any force, or that the first sentence in the 

wove amendment is necessary. It prefers an effort to convert the Covenant on 
Human Rights into a recommendation instead of a compact to enact legislation. 
Chere is a serious question also as to whether an agreement among the nations as 
to how they shall treat their own people is “an appropriate subject of inter 
national agreement” and thus within the treaty power provided for by our 
onstitution. 

Copies of the Bricker resolution and of the Genocide Treaty and of one of the 
preliminary drafts of the Covenant on Human Rights are in the appendix of this 
eport. 

1. THE GENOCIDE CONVENTION 


We think the doctrine of Missouri v. Holland is not really involved in the case 
of the Genocide Convention, for the reason that under the Constitution the 
Congress already, without any treaty, has power to enact legislation condemning 
genocide and the ratification of the Genocide Convention would not operate to 
enlarge the power of Congress. Section 8 of Article I of the Constitution already 

ives Congress power “To define and punish * * * Offenses against the Law of 
Nations.” The Nuremberg trials and their results, in which the United States 
took a leading part, have gone a long way in establishing genocide as an offense 
against the law of nations. The Genocide Treaty would convincingly mark 
enocide as condemned by the law of nations: Under these conditions, to ratify 
the Genocide Treaty would not operate to enlarge the power of Congress at the 
expense of the states. 

It would be unfortunate, and detrimental to our relations with other nations, 
if the United States should now refuse to ratify that treaty and there is no good 
reason Why it should refuse. The ratification, however, should contain a state- 
ment of our understanding that the treaty is not self-executing and requires 
legislation to implement it. 

Article V of the Treaty reads as follows: 

“The Contracting Parties undertake to enact, in accordance with their respec- 
tive Constitutions, the necessary legislation to give effect to the provisions of 
the present Convention and, in particular, to provide effective penalties for 
persons guilty of genocide or of any of the other acts enumerated in Article ITI.” 

The treaty is therefore fairly susceptible of the interpretation that it is not 
self-exeeutig and the expression that it is ratified with that understanding 
would not be a “reservation” in the sense of an alteration of its terms, but no 
doubt should be left as to whether it is self-executing, because of a need for clari- 
fication of the definition of genocide, which could then be embodied in the imple 
menting legislation. 
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There seems to be no disagreement about the proposition that the expressed 
intent of the parties will be controlling as to whether a treaty is self-executing 
or requires legislation to implement it. 

The ratification by the Senate should also contain a statement of our under- 
standing as to what is “genocide.’”’ The definition of genocide contained in the 
treaty is not entirely satisfactory. Originally the definition clearly compre 
hended only “mass” destruction or attempts at it. The insertion of the words 
“in part” in the definition now opens the door to claims that the destruction of a 
small part of a group is in itself within the definition. 

Article II of the Treaty is: 

“In the present Convention, genocide means any of the following acts com 
mitted with intent to destroy, in whole or in part, a national, ethnical, racial, or 
religious group, as such: 

“(a) Killing members of the group; 

“(b) Causing serious bodily or mental harm to members of the group; 

“(c) Deliberately inflicting on the group conditions of life calculated to bring 
about its physical destruction in whole or in part; 

“(d) Imposing measures intended to prevent births within the group; 

“(e) Forcibly transferring children of the group to another group.” 

That definition of genocide is also fairly susceptible of the interpretation that 
it includes only attempts at “mass” destruction as the term is generally under- 
stood. The expression of the International Court of Justice in the recent case 
involving the effect of reservations shows that the Court has this conception of the 
definition in the treaty. There is other authority to the same effect supporting 
the view that the words “in part” in the treaty were not intended to include in 
the definition isolated destruction or damage to a part of the group, unless pur- 
suant to a plan or movement to inflict mass destruction. See statement by 
Raphael Lemkin (said to be the “father” of the Genocide Treaty), New York 
Hera!d Tribune, Sunday, December 16, 1951 

Article VI of the Genocide Convention about the trial of accused persons by 
“such international penal tribunal as may have jurisdiction with respect to those 
Contracting Parties which shall have accepted its jurisdiction” should not be the 
cause of any worry to the United States. Our Constitution requires that persons 
charged with crime committed in the United States be tried in the district in 
which the offense is committed, and it is inconceivable that the United States 
would send any person abroad for trial who has committed an offense within 
the United States, and if it attempted to do so such action would be unlawful 
and prevented by our courts. Neither is the clause in Article VII of the treaty 
pledging the parties to grant extradition a source of anxiety. Our extradition 
treaties, without exception, deal only with extradition of persons committing 
crimes abroad and who, as fugitives from justice, have sought asylum here. 

We think, therefore, that the Association should favor the ratification of the 
Genocide Treaty, with the understanding suggested above. At least it should 
insist that the Senate refrain from assenting to the Genocide Treaty unless the 
resolution of ratification embody these two statements of our “understandings.” 


2. Tk COVENANT ON HUMAN RIGHTS 


This proposal presents entirely different problems than does the Genocide 
Convention. 

If it is within the treaty power and would be valid as a treaty, then under the 
rule of Alissouri v. Holland the power of Congress to enact legislation on the 
subject of civil rights would be substantially enlarged and such limits on that 
power as now exist would disappear. Such a result would cause serious dissen- 
sion within the United States between the advocates of states rights and those 
who desire increase in the centralized power of the federal government. We 
would gain nothing by the Human Rights Convention which justifies us in pre- 
cipitating such dissension in the United States. Measures in support of civil 
rights are already more fully developed in the United States than in any other 
nation, unless it be in the British Commonwealth of Nations. 

On the other hand, many of the other nations involved have not reached a stage 
of political or social development where it is practical for them at one stroke to 
put into effect all the utopian measures specified in the Covenant on Human 
Rights. In many cases, to do so would require fundamental changes in their 
forms of government. In any view, becoming a party to the Covenant would make 
us a target for charges and complaints by nations which are looking for a chance 
to make trouble for United States. 
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rhese difficulties cannot be overcome by inserting in the Covenant any clause 
icable to Federal States such as has been proposed by our State Department. 
it clause (Article 483 on Federal States) is as follows: 

“(a) With respect to any articles of this Covenant which are determined in 
ordance with the constitutional processes of that State to be appropriate in 
je or in part for federal action, the obligations of the federal government 
\| to this extent be the same as those of parties which are not Federal States; 

b) With respect to articles which are determined in accordance with the 
stitutional processes of that State to be appropriate in whole or in part for 
tion by the constituent states, provinces or cantons, the federal government 
| bring such articles, with favorable recommendation, to the notice of the 

opriate authorities of the states, provinces, or cantons at the earliest 
ssible moment.” 

If such a treaty as the Covenant on Human Rights is within the treaty making 
ver, then under our Constitution and the decisions of our Supreme Court the 

effect of our becoming a party to the Covenant would be to give the Congress of 

e United States full power to enact legislation effective within the states to 

nut the Covenant into effect. That obviously would be accomplished “in accord- 

nee with the constitutional processes” of the United States. It would be a 

esult consistent with our Constitution, as already determined in Missouri v. 
lland. Consequently Congress would in accordance with our constitutional 
srocesses, have full power, and subdivision (b) dealing with favorable recom- 
mendations to the states would be inoperative. If we want to put a clause in the 
Covenant on this subject, it would have to go further and provide that the Federal 
lovernment assumes no obligation to enact legislation which it could not con- 
tutionally enact, in the absence of the treaty. This would relieve the Federal 
overnment from an obligation to enact federal legislation, but even then it 
cht be held that under the rule in Missouri v. Holland Congress would gain 
ower to fully implement the Covenant although under no international obliga- 
1 to do so. 
It would also be unwise to attempt to hide behind our federal system as an 
xeuse for limitation on our obligations, which would not avail a non-federal state, 
th all legislative power resting in its national government. Why sign a treaty 
ve do not approve, and then hamstring our power to enforce its terms? 


3. THE PROPOSALS FOR A CONSTITUTIONAL AMENDMENT 


‘here is no reason at this time for trying to obtain any constitutional amend- 
ent directed at prohibiting our government from making such a treaty as the 
Covenant on Human Rights, or directed at altering the effect of treaties. 

The present constitutional provision is Clause 2 of Article VI, as follows: 

“This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the 
\uthority of the United States, shall be the supreme Law of the Land; and the 
ludges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 

In Article II, Section 2, relating to the powers of the President, it is said: 

“He shall have Power, by and with the Advice and Consent of the Senate to 
ake Treaties, provided two-thirds of the Senators present concur.” 

Several suggestions for constitutional amendments have been made. One is 
o amend Clause 2 of Article VI, by adding the following: “provided that no pro- 
ision of a treaty which violates any express or implied provision of the Con- 
stitution, or which is inconsistent with the nature of the Government of the 
United States, or the relation between the states and the United States, shall be 
f any foree or effect; and provided further that no treaty, although it deals 
vith a proper subject of negotiation between the United States and another Na- 
tion or Nations, which abridges the rights and powers of the states or which 
indertakes to impose civil or criminal liability for acts of a citizen of the United 
States or provides that legislation shall be enacted imposing such a civil or 
riminal liability, or which affects rights of, or imposes duties on, citizens of the 
United States or provides that legislation shall be enacted affecting such a right 
r imposing such a duty, shall become law in the United States unless, and 
then only to the extent that, Congress shall implement it by legislation which 
it could have enacted under its constitutional grant of legislative powers in the 
absence of such treaty.” 

Another suggestion is as follows: 

‘Amend Paragraph 2 of Article VI to read as follows: 
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“*This Constitution, and the laws of the United States which shall be mac 
in pursuance thereof shall be the supreme law of the land; and the judges 
every state shall be bound thereby, anything in the Constitution or laws of any 
state to the contrary notwithstanding.’ F 

“The deleted portion reads as follows: ‘; and all treaties made, or which sha}! 
be made under the authority of the United States,’. 

“Amend the first clause of Paragraph 2, Section 2, Article II, to read as follows 

““He shall have power, by and with the advice and consent of the Senate, t 
make treaties, provided two-thirds of the Senators present concur ; 

‘A treaty shall not become internal law in the United States unless, and 
then only to the extent that, Congress shall implement it by legislation which it 
could have enacted under its Constitutional grant of legislative powers in the 
absence of such treaty.’ ”’ 

A later proposal (made by the American Bar Association Committee on Peace 
and Law) is to amend the Constitution by adding the following: 

“A provision of a treaty which conflicts with any provision of this Constitu 
tion shall not be of any force or effect. A treaty shall become effective as internal 
law in the United States only through legislation by Congress which it could 
enact under its delegated power in the absence of such treaty.” 

The first sentence in this last proposal is based on the assumption that under 
the Constitution as it now stands a treaty may be valid, although it violates the 
Constitution. There is no substantial basis for that assumption. The second 
sentence of the proposal would abolish the rule established in Missouri \ 
Holland, The result would be that even if a treaty deals within an appropriate 
subject of international agreement the Congress would have no power to impik 
ment it or make it effective in the United States, unless the subject matter were 
one on which Congress could legislate in absence of a treaty. Such a treaty as 
that with Canada relating to migratory birds would have no effect in states 
which did not pass legislation in accord with the treaty. Treaties giving aliens 
the right to do business or own or inherit land, with reciprocal rights for our 
citizens abroad, could be put into effect in any state only by state legislation 
The effectiveness here of treaties on many other subjects plainly appropriate 
subjects of international agreements would depend entirely on approval by state 
legislation. The President and Senate would be left with power to make 
treaties on proper subjects of international agreement, but the Congress would 
be shorn of power to enact legislation to discharge our international obligations 
Nothing in our past experience justifies such drastic measures. 

A primary difficulty in obtaining the adoption of these proposais is that they 
would operate to limit the power of the Senate in the field of treatymaking. 
They are based on the assumption that the present Senate and future Senators 
cannot be trusted to reject treaties like the Covenant on Human Rights. Except 
Where a constitutional convention is held, submission of amendments must be 
approved by both House and Senate. A move to induce the Senate to submit 
any of these proposals on the ground that the Senate cannot be trusted and its 
hands must be tied seems unrealistic. If the Senate believe that such- “new 
type” treaties as that on Human Rights are unwise, it would be much easier 
to persuade the Senate to refuse to approve them than it would to persuade 
the Senate to bar such treaties by tying its own hands. Furthermore, the present 
provision which allows a treaty to become domestic law has served a usefu 
purpose in the past. 

The theory that under paragraph 2 of Article VI a treaty may be supreme 
over the Constitution or that a treaty which violates any provision of the Con 
stitution can be of any effect is without any basis in reason or in any adjudi 
eated case. ‘Treaties and statutes are on the same level and the Constitution 
is supreme over both. It will be noted that in paragraph 2 of Article VI it is 
stated that this Constitution and the laws of the United Staes which shall be 
made in Pursuance thereof; and all Treaties made or which shall be mace 
under authority of the United States, shall be the Supreme Law of the land. 
The fact that in mentioning treaties it is not said treaties made in pursuance o/ 
the Constitution has been seized upon to support the argument that iaws must 
be consistent with the Constitution, but treaties may be effective even though 
they violate the Constitution. It seems absurd to contend that a law enacted 
by the House, plus the Senate, plus the President, must conform to Constitution, 
but that a treaty made only by the Senate and the President is valid even if it 
conflicts with the Constitution. This slight variation in paragraph 2 of Article 
VI leads to no such result and is hopelessly inadequate as a reason for attempt 
ing a constitutional amendment. 
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again, the difficulties in framing a constitutional amendment on this subject 
» made plain by the proposals above described. A Bar Association, by favor- 
x an amendment which forbids making treaties violating the Constitution, 
iedly endorses the proposition that a treaty which violates the Constitution 
be of force or effect under the Constitution as it stands. 
Back of all this discussion is whether a proposal like the Covenant on Human 
ehts is within the treaty power and would have any validity. 
has often been said that the treaty power includes only matters which are 
propriate for subjects of international agreements.” In Geofroy v. Riggs, 
U.S. 258, Justice Field said (p. 266) : 


“That the treaty power of the United States extends to all proper subjects 
f negotiation between our government and the governments of other na- 
tions, is clear. It is also clear that the protection which should be afforded 
to the citizens of one country owning property in another, and the manner 
n which that property may be transferred, devised, or inherited, are fitting 
subjects for such negotiation and of regulation by mutual stipulation be- 
tween the two countries, * * * It would not be contended that it extends so 
far as to authorize what the Constitution forbids, or a change in the char- 
acter of the government or in that of one of the States or a cession of any 
portion of the territory of the latter, * * *. But with these exceptions, it is 
not perceived that there is any limit to the questions which can be adjusted 
touching any matter which is properly the subject of negotiation with a 
foreign country.” (Italics supplied.) 


In an address delivered in 1929, Charles Evans Hughes said: 


“(The United States] is a sovereign nation; from my point of view the 
nation has the power to make any agreement whatever in a constitutional 
manner that relates to the conduct of our international relations unless 
there can be found some express prohibition in the constitution * * *. 
But if we attempted to use the treatymaking power to deal with matters 
which did not pertain to our external relations but to control matters which 
normally and appropriately were within the local jurisdiction of the states, 
then I again say that there might be ground for implying a limitation upon 
the treatymaking power that it is intended for the purpose of having treaties 
made relating to foreign affairs and not to make laws for the people of the 
United States in their local concerns. * * *” 


‘ 


(he phrase “appropriate subject of international agreement” has not been 

early defined, but we can find more than an inkling of its meaning in the 
historical exercise of the treatry making power. Every treaty we have made up 
to the time of the activity of the United Nations has related to subjects of mutual 

nterest to the participating nations. We have made treaties relating to our 

mmercial relations with other nations; treaties relating to fisheries in which 
we and the other treaty nations have been interested; treaties relating to the 

chts aliens may enjoy in the United States and our citizens may enjoy abroad ; 
treaties relating to the right of aliens to own or inherit property. In fact, 
every pre United Nations treaty we have made has related to the people or prop- 
erty or business or activities of foreign nations. ‘Treaties merely prescribing 
how we shall treat our own citizens have been unknown. 

The proposed Covenant on Hnman Rights contains a pledge as to the manner 

which we shall treat all individuals within the United States. It is broad 
enough to affect our treatment of aliens resulting here, but its principal impact 

on our own citizens. Each signatory power pledges a certain course of treat- 
ment of its own people. In that respect it differs radically from treaties made 
prior to the organization of the United Nations. Just what concern have other 
ations in the manner in which we treat our citizens, and is that subject an 
“appropriate matter for international agreement?” 

An argument can be made that if people are well treated by their own govern- 
ments and are contented they are not inclined to be disorderly or break out into 
hostilities with other nations, and that the treatment by each nation of its own 
citizens is thus of interest to all and is therefore an appropriate subject of inter- 
national agreement. If most of the United Nations member nations take that 
view and sign such a treaty, and our own Chief Executive with the assent of 
the Senate does likewise. it would place a heavy strain on the Supreme Court to 
hold that the treaty is invalid. It is possible that the Court would sustain the 
validity of the treaty, although that is far from certain. Considering the effect 
of such a treaty on the powers of Congress and that under the rule in Missouri 
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v. Holland the federal Congress, if we join in such a treaty, would have unlimited 
power to enact legislation on the subject effective within the states, and thus upset 
the normal division of power between our state and national governments, it 
may well be that our courts would hesitate to hold that such a treaty is within 
the treaty power, and it is to be hoped that the Supreme Court would hold that 
the Covenant on Human Rights in not within the treaty power. 

It would be unfortunate, if we sign such a treaty, to have our courts hold 
that so far as the United States is concerned the treaty is void. It would be 
more unfortunate if the courts should sustain the treaty, with the result that 
the Congress of the United States could then take over the entire field of human 
rights and thus completely upset the normal division of power between nation 
and states. We should not become a party to a treaty which purports to bind 
this nation to enact legislation applicable to our own citizens to establish within 
its borders the principles dealt with in the Covenant on Human Rights. 

Treaties such as the Covenant on Human Rights outside the normal field of in 
ternational agreements and which can be used as a device to enlarge the powers 
of the federal government and diminish those of the states should be opposed 
as not within the treaty power. In the address quoted above Charles Evans 
Hughes said: 

“* * * if we attempted to use the treaty making power to deal with matters 
which did not pertain to our external relations but to control matters which 
normally and appropriately were within the local jurisdiction of the states, the: 
I say again that there might be ground for implying a limitation on the treaty 
making power that it is intended for the purpose of having treaties made relating 
to foreign affairs and not to make law for the people of the United States i: 
their local concerns.” 

The principle announced in Missouri v. Holland has a logical ground and is 
based on express constitutional provisions. As applied to treaties normally 
within the treaty power it is satisfactory enough, but if it is to be applied to 
such pacts as the Covenant on Human Rights it would be destructive of the exist- 
ing division of authority between states and nation. In that case, to enlarge 
federal power, all that would be necessary would be for us to find some foreign 
nation willing to make an agreement with us as to how we would treat our own 
people. Such a distortion of the treaty power should be condemned as a mere 
device to enlarge federal power at the expense of the states and not within the 
treaty power. 

Our representatives in the United Nations ought not to have gone as far as 
they have in the negotiation for such a treaty. They should now direct their 
efforts to converting the Covenant on Human Rights from a treaty pledging 
legislation for immediate adoption of all its provisions into a document which 
amounts to no more than a declaration of approved principles, in the form of 
recommendations to the several nations. That is what has been called the ILO 
approach. 

4. THE BRICKER RESOLUTION 


All that has been said above against proposals for constitutional amendments 
applies to the Bricker resolution. There are additional objections obvious on 
the face of the resolution. It also injects into the proposals the subject of what 
are “executive agreements” not needing Senate ratification as distinguished from 
“treaties” which do. That is a controversial subject by itself and should be dealt 
with separately. 

We concur in the conclusions of the Association of the Bar of the City of New 
York in opposition to the Bricker proposal. 

The conclusion should be: 

1. That the New York State Bar Association should favor the ratification of 
the Genocide Treaty, the ratification to contain a statement by he United States 
that it understands the treaty is not self-executing but requires legislation to 
implement it, and also to contain a proper definition of genocide as outlined 
above. 

2. That the Association should favor altering the form of the Covenant on 
Human Rights according to what has been described as the ILO method, so 
that it takes the form of recommendations to the United Nations rather than 
a binding obligation to enact legislation. 

That the executive branch of the government should be asked to bring about 
this alteration in form, and should refrain from signing the Covenant unless that 
change is made. 
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Phat if the Human Rights Covenant is not so altered, the Covenant should be 
rejected by the Senate, and the association should urge such rejection. 
3. That proposals, including the Bricker resolution, for amending the consti- 
tutional provisions as to treaties be laid aside for the time being and the efforts 
the Association directed, as above outlined, at preventing the acceptance or 
tification of the Covenant on Human Rights in its present form. 
june 6, 1952. 
WILLIAM D. MircHe.y., Chairman, 
JoHN W. Davis, 
Lewis R. GULICK, 
JOHN J. MACKRELL, 
*HARRISON TWEED. 


*Mr. Tweed asks to be recorded as follows: 
“| am in full agreement with the paragraph on page 17 which says: 

‘We concur in the conclusions of the Association of the Bar of the City of New 
York in opposition to the Bricker proposal. 

I also agree wholeheartedly with conclusion 1, although I do not believe that 

s necessary for our Committee to say anything on the subject of the Genocide 
Treaty. 

I do not agree with conclusion 2, first, because I do not think it is within our 
jurisdiction ; and, second, because I think that the present status of the Covenant 
on Human Rights is too indefinite and inconclusive to warrant the flat position 
that it should take the form of recommendations only. I would rather postpone 
my judgment and the judgment of the Committee until the Covenant is in final 
form for submission to the Senate. 

“I do not agree with conclusion 3*because I think that the Bricker resolution 
should be rejected now on its own demerits without tying it up with what may 
happen to the Covenant.” 


The CuHarmrMan. Mr. Sanders. 
You may proceed, Mr. Sanders. 


STATEMENT OF J. T. SANDERS, LEGISLATIVE COUNSEL, 
THE NATIONAL GRANGE 


Mr. Sanvers. Mr. Chairman, I appear today as legislative counsel 
of the National Gr: ange, and I speak on behalf of the Gr ange on Senate 
Joint Resolution No. 1 

The CuarrMan. Give your name and place of residence, piease. 

Mr. Sanpers. I live here in Washington, D. C., and my offices are 
in the National Grange headquarters here in W ashington. 

The National Grange attached transcendent importance to the ob- 
jectives of Senate Joint Resolution No. 1. 

Its purposes are and should be the preservation of the basic prin- 
ciples on which this Nation was founded and has grown to be the 
grandest example, throughout all time, of sound government and the 
preservation of human liberties. 

At our recent annual session the National Grange took the follow- 
ing formal position with regard to this matter : 

Since in the past several years through both the acts of the Chief Executive 
and through treaties ratified by the Senate, powers have been assumed that are 
of a highly doubtful constitutionality, the Grange is unalterably opposed to such 
unwarranted assumption of powers by the executive department of the Govern- 
ment through international agreements or otherwise. 

We are opposed to superseding American legislation by treaty when such legis- 
lation deals with internal affairs. Such nullification of our laws imposes the 
will of foreign governments upon our people beyond the field of international 
relations. 

Involved in this problem in Senate Joint Resolution 1 is two poles 
of the philosophy of what a good government is, or should be: 
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One pole is that government arises from and must constantly be 
subject to the will of the governed; 

The other is that wise and sound government is paternalistic and 
must be handed down from the few, the governing groups, to the 
THASSeS, 

The one is founded ont he worth of the individual and the wisdom of 
maintenance of maximum individual welfare and liberty: the other, 
on the supremacy of the state and the overriding wisdom and social 
goodwill of the few. 

No occupation inspires and generates love of liberty and democracy 
more than agriculture does. The farmer functions as a laborer, 4 
manager, and a capitalist. His duties place him alone with a God- 
given conscience in the midst of nature and his own thoughts. He 
thinks, acts, and works in an independent capacity and is thus at 
heart an individualist that loves liberty and wants all mankind to 
enjoy it likewise. 

That is ~ reason Why the National Grange throughout its 86 years 
- existence has consistently opposed monopoly in business, tyr anny 

1 high p ct es, overconcentration and centralization of government, 
pet has stood strongly on the side of free enterprise and democracy, 

We have always held that the Federal Constitution was soundly 
conceived as the basic law of the land because only delegated powers 
were given to the Federal Government and because all other powers 
and rights were reserved for the States, subdivisions of States, and 
for individual citizens. 

We have held that these rights and powers should not and could 
not be abridged or impaired without the consent of the people. 

One of the most certain ways of insuring that the U. N. will fall 
into disrepute is to permit it to reverse this process and hand down 
edicts to the national members that interfere with functions of govern- 
ment that should be reserved for domestic determination only. 

We wish to make it clear that our stand is not in opposition to a 
proper and strong development of the U. N. as an agency to promote 
world peace. We recognize that as our economy and life expands, it 
becomes moré and more complex, demanding higher and higher levels 
or broader areas of delegation of government authority, and we are 
consequently convinced that we cannot have peace in the world except 
peace under international law with its adequate interpretation and 
entorcement. 

This means that as an organization we strongly favor strengthening 
the U. N. in any possible sound and practical way, and have by formal 
resolution stated that we favor 

* * * increasing the effectiveness of the U. N. by promoting cooperation 
among its members in preventing conflict * * * stopping aggression * * * es- 
tablishing the police force provided in the Charter * * * securing a limitation 
of eee eens complete inspection * * * broadening and strength- 
ening the specialized agencies and special commissions— 
and finally by— 

Striving to develop a world public opinion which will brand aggressive warfare 
a crime against mankind. 

I quote this official stand of the National Grange to guard against 
misinterpretation of our position on Senate Joint Resolution No. 1, 
and on the U. N. 
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Ve believe that equally important in the process of strengthening 

. U.N. is the guarding against overexpanding its power as well as 
ng it sufficient necessary power to promote peace. 

[In other words, it is extremely important to delegate to it only 
minimum powers necessary to enable it to serve as an effective 
cy in the maintenance of peace. This is the best means of giving 
U. N. the sound, steady growth that will insure it against setbacks 

d repudiation. Nothing could destroy the possibility of its becom- 

gy an agency of peace any more than giving it power that rightfully 
belongs at the national or lower levels of government. 

We believe that article VI of the Constitution that says a treaty 
negotiated by the State Department and approved by two-thirds of 
the Senate becomes : 
the supreme law of the land, and the judges in every State shall be bound 
thereby, anything in the Constitution or laws of any State to the contrary not- 

vithstanding 
to quote the Constitution—means exactly what it says, and is, there 
fore, a grave and potential danger to the many rights and powers 
right fully reserved from the Federal Government and reserved to the 
States or to the people by our Constitution. 

To us this danger simply means that a treaty hastily and unwisely 
conceived and approved by undeliberate action of two-thirds of the 
Senate, could in a very brief time completely supersede some of these 
creat and wisely reserved rights of individuals that are the very basic 
safeguards of our liberties. Thus we believe not only our own 
liberties and freedom are at stake, but those of the entire world. If 
we were to lose or yield our freedom that of peoples everywhere would 
be in grave danger. 

We believe one of the most important parts of the Constitution is 
article X of the Bill of Rights adopted in 1791, soon after the original 
Constitution was adopted. This article reads: 

The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively or to the people. 

There is incorporated in this article one of the most important pro- 
visions of the Constitution for preserving individual liberty and free- 
dom. It incorporates, to our way of thinking, the safe principles for 
expanding the U. N. and international law and moving in a practical 
route toward peace under law—namely, by careful painstaking specific 
delegation of limited powers to higher levels of authority and my non- 
impairment of all undelegated powers which are reserved for the 
people. Such delegation of powers to higher levels is not in the strict- 
est sense a delegation and giving up of n: 1ational sov ereignty. Rather, 
it is establishing authority in a field above national authority and sov- 
ereignty where heretofore there had been no sovereignty, but only 
lawlessness. Such authority should be delegated to the U. N. only in 
those matters that cannot be handled at the national or lower levels. 

When the Constitution was submitted to the States for ratification, 
was seen by many that the wording of article VI, which makes a 

eaty that has been ratified the supreme law of the land, might con- 
ade the seeds of future trouble. Fears were expressed that under a 
strict interpretation of this provision the Constitution might be 
changed or amended through the adoption of a treaty containing some 
commitment running counter to the rights, privileges, and immunities 
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guaranteed to the people by our fundamental law. To say the very 
least, such a development would be most embarrassing. At its worst, 
it would operate to deprive the people of their most sacred rights. 

If the Constitution is to be amended or changed in any particular, 
it should be done openly according to the plan prescribed by that 
instrument itself, and not through an abuse of the treatymaking 
power. 

Our own preference, as to the form of the amendment to be submit- 
ted based on logic and not on legal knowledge, is for the wording sug- 
vested by the Peace and Law Committee of the American Bar Associa- 
tion, as follows: 

A provision of a treaty which conflicts with any provision of the Constitution 
shall not be of any force or effect. A treaty shall become effective as internal law 
in the United States only through legislation which would be valid in the absence 
of the treaty. Executive agreements shall be subject to regulation by the Con 
gress and to the limitations on treaties by this article. 

Although we favor this form we are aware that there is a difference 
of opinion as to the exact wording that should be employed in draft- 
ing the proposed amendment. This is a matter which we are willing 
to leave to the wisdom and discretion of this committee, and to the 
Congress asa whole. We realize that this is a task which calls for the 
most mature deliberation, but we are confident that Congress will prove 
equal to the task of framing a sound and workable amendment. 

The Cuarrman. Thank you very much, Mr. Sanders. That is a very 
fine statement. 

Any questions? 

Senator Dirksen. I wanted to ask Mr. Sanders, Does your organi- 
zation endorse in general the principle incorporated in the Bricker 
resolution ? 

Mr. Sanpers. If we understand the objectives; yes, sir; we cer- 
tainly do. 

Senator Desxonw. What I was getting at is, Has there been a formal 
endorsement of it by the Grange ¢ 

Mr. Sanvers. Not the Bricker amendment as such. 

Senator Dirksen. I mean the principle that is involved. 

Mr. Sanpers. I believe, Senator, before you came in I read our for- 
malaction. I could read it again, if you would like. 

Senator Dirksen. You can just refresh me on it without reading it. 

Mr. Sanpers. This is the wording of the formal action, which is 
rather short: 

Since in the past several years through both the acts of the Chief Executive and 
through treaties ratified by the Senate, powers have heen assumed that are of a 
highly doubtful constitutionality, the Grange is unalterably opposed to such un- 
warranted assumption of powers by the executive department of the Government 
through international agreements or otherwise. 

We are opposed to superseding American legislation by treaty when such legis- 
lation deals with internal affairs. Such nullification of our laws imposes the 
will of foreign governments upon our people beyond the field of international 
relations 

Senator Dirksen. That is good. 

Mr. Sanpers. That is the formal action. You see, we did not en- 
dorse the Bricker amendment as such, but only opposed legislating by 
treaty in internal matters. 

Senator Dirksen. I think that is all, Mr. Chairman. 

The Cnuarrman. Thank you, Mr. Sanders. 
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STATEMENT OF JACOB LASHLEY, FORMER PRESIDENT OF THE 
AMERICAN BAR ASSOCIATION 


Senator Symrineton. May I say a word, Mr. Chairman ? 
The CHATRMAN, Yes. 
Senator Symineron. I would like to introduce to the committee Mr. 
ob Lashley from St. Louis, former president of the American Bar 
\ssociation. Thanks to your courtesy and that of the rest of the com- 
ttee, he has come down here to testify before you. 
The CuarrmMan. Senator Symington, we are delighted to have him 


ave you a prepared statement? The press likes to get it if they 


Mr. Lasutey. IT am sorry; but I haven't anything more than some 

tchered-up notes. I do not have anything I can entrust with any- 

e else. 

Senator Dirksen. That is the way I go around. 

Senator Kerauver. I also joined in the invitation to ask Mr. Lash- 
to come and testify. I knew him when I was a member of the 
erican Bar Association, and I knew of his excellent work there. 

ilso knew him as a member of the National Insurance Counsel Asso- 

ition. I know his testimony will be helpful to the committee. 

Phe Cuamman. We will be delighted to hear from you. Go right 

ead. 

Mr. Lasuiey. Mr. Chairman and gentlemen of the committee, I did 

t bring a prepared statement, but ‘if you will allow me, I will refer 
some notes which I have on these cards here and read a little of the 

scussion which I prepared more or less on the run as I was preparing 
0 come. 

Senator Dirksen. Let me ask at the outset; you are not appearing 

ficially but as an individual, I understand. 

Mr. Lasutry. I am appearing as an individual and do not represent 
inyone. 

Senator Dirksen. You are a past president of the American Bar 
\ssociation ? 

Mr. Lasuury. Yes; that isso. 

Senator Krrauver. When were you the president, Mr. Lashley ? 

Mr. Lasuuey. In 1940-41. 

Senator Kerauver. Are you not now a member of the council or one 
of the officers of the section of international law of the American Bar 
\ssociation ? 

Mr. Lasutey. Yes. By virtue of my past presidency, I am a mem- 
ber of the house of delegates, and I happen to belong to the section 
of international and comparative law, which is an independent sec- 
tion which does work in that special field and reports to the house 
of delegates the results of its considerations. I have been serving for, 
I think, 3 years, more or less actively as a trial lawyer having a good 
many professional duties to do, on a special committee dealing with 
this subject, the general field of constitutional limitations and 
restrictions. 

I have no other special qualification for appearing before you. I 
hope I might be able to be of some help to you. I am sure you will 
discover presently that I do not come in the mood of a partisan nor 
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in the mood of one having political motive, which I do not have. | 
confess that I, as I suspect most of the people in our country and per- 
haps in the world, am afraid in these days—I am afraid for my 
country. We have a dangerous place in which to live. The danger js 
from the enemy abroad, and the danger, of course, is from the sub- 
versive penetration of our own land. 

I try as best I can to keep from becoming confused by the mixed 
and complex course of events, but fear is an emotion that causes in- 
temperate ac tion sometimes, and I may say in the beginning my fear 
that the present constitutional system in regard to tre atymaking would 
result in disaster is not so strong as my fear that we might build up 
unwittingly a machine that would lead to greater troubles, and that 
we might be engaged in a process that would lead to disparagement 
of the United Nations. 

I am worried at that point. While the United Nations has not ac- 
complished everything that we hoped it would, while it has not as yet 
done so, I would hate to consider what the country might be like 
now had we not had it. I believe it to be the only organized hope of 
the world now in existence for the achievement of peace, if indeed 
peace can be accomplished. 

So I want - talk a little about my conception of what it is that 
proposal No. 1 appears about to do. I do not have the prescience to be 
able to pierce the future and analyze for you what I think might hap- 
pen hier it or without it. I do not have that kind of foresight, and 
I must stay off the temptation to do that. I am very much afraid that 
this is not the time to take this action. 

The first alarm in this quarter arose because of uneasiness over the 
appearance on the scene of the Covenant on Human Relations and 
the genocide convention. As you gentlemen know, the Supreme Court 
had some 30 years ago decided the case of Missouri v. Holland, in which 
for the first time the treatymaking process enlarged the power of the 
Federal Government in regard to Federal Government action in a 
field theretofore considered within the jurisdiction of the States. That, 
of course, was about migratory birds. Ducks flying from Canada 
over the United States did not belong to anyone. They were not in 
interstate commerce. They did not belong | to anyone, to any State 
or to any nation. They were as free as sometimes we say we would 
like to be. 

So the Federal Government attempted to exercise control over their 
taking, and the law by which they sought to do this was held unconsti- 
tutional in two district courts; and then our country entered a treaty 
with Great Britain to cover the subject, and in the treaty this country 
undertook the obligation and Canada the reciprocal obligation to pass 
legislation to control the taking of migratory wild fowl. 

For the first time, so far as I know, there came an agreement on the 
part of this country that obligated us to do something within our 
own country. Reciprocal agreements obligating us to treat foreign 
nationals who were here as we wanted them to treat our nationals who 
were in their country were of common occurrence, but now we were 
in an area of undertaking to control the conduct of our own people 
through a promise to a foreign country. 

I suspect the case at the time created very little comment, except 
perhaps among oe k hunters, but when the covenant on human rights 
made its appearance and there were proposals that the United States 
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iid make agreements with foreign powers in reference to our course 

f conduct in the field of civil rights and other contingent and asso- 

ited fields, the situation created quite a good deal of concern. 
R ghtly, we were concerned about it. 

e position presented by the present proposal is to insulate the 
ite edd States against measures such as the covenant on human rights, 
genocide convention, and many other products of the United 

Nations which are in process of negotiation and consideration even 

ww, which might require treaty participations on the part of our 
Government. I can see no good reason why such proposals as the 
covenant on human rights, for example, when and if it comes out of 

e United Nations—I can see no reason why it cannot be faced up 

the Chief Executive and the Department of State and its merits 
irefully examined; no reason why the Senate cannot inform itself 
its own way about its merits and workability, and act upon it as 
ipon other proposed treaties. They will be completely in control of 

e situation under our present system. 

Why, then, would anyone want to amend the Constitution so that 
the combined action of the Executive and of the Senate would have 
no binding effect upon the people or the courts until this action is given 
sanction by favorable action by the House of Representatives and 
second sanction by the Senate? In my mind, there is little doubt that 
such a drastic move would disparage the prestige of the United 
Nations. 

But I should like to suggest the advisability and vital importance 
of going more slowly. ‘The responsibility for right action at this 
critical juncture of our affairs hes almost wholly with the United 
States Senate. Once a proposal to restrict the powers of foreign nego- 
tiations, which always have resided in the President of the United 
States, and the treaty-making power by and with the consent of the 
Senate, so that that leaves the jurisdiction of the Senate, many things 
may happen which could have very serious consequences to us all in 
these critical times. 

Of course, I do not know how the members of the House would view 
the idea of inclusion in the treaty-making procedure of the House of 
Representatives. It is possible that many of them would look favor- 
ably upon it, but it is not to be expected, gentlemen, that the people 
of the country would be prepared to reason their way through a matter 
as intricate as this, or to have the prescience to see what consequences 
might be expected from these changes in constitutional procedure. 

The responsibility of doing this at this particular moment of history 
is a heavy one. Changes in the Constitution are cumbersome to do 
and nearly impossible to undo. Much more public understanding is 
required for adequate action on the part of the people and the legis- 
lature of the country. Only one side of the proposal to change the 
treaty-making and executive agreements procedure has been given 
expression thus far. There is no doubt that the country has been 
alerted to the dangers involved at this point by the changing relation- 
ships imposed by the United Nations and the necessity for coordinated 
action with other friendly powers in defense of the free world This 
is good. 

‘ar more discussion and consideration is imperative, in my judg- 
ment, before the Senate shall commit itself and turn over to the people 
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of the country a decision so difficult and so certainly dangerous in its 
consequences. 

My fear is that the process of education by means of the public 
political platform will involve the States throughout the country 
upon the permits of the United Nations, and may unleash an exchane 
of passion and unreason such as we have come to be acquainted with 
in our more recent political campaign. 

It seems more just to allow the new administration a fair oppor- 
tunity to get on top of its job and get its affairs in hand according 
to the plans of its leaders. The fear that the President will recom 
mend or the Senate approve any treaty which would accomplish any 
serious alteration of powers within our Federal system is just incon 
ceivable to me. 

It is only laws of the United States made in pursuance to the Con 
stitution and treaties made under authority of the United States that 
constitute the supreme law of the land and supersede State constitu 
tions and laws. Nor do I believe that any attempt to violate these fun 
damental principles would have been supported by the Supreme Court. 
The chance that some abuse of power will lead us into surrender of our 
liberties seems to me remote. and it could well be overemphasized. 

There is, of course, room for honest difference of opinion as to this, 
but that is my view. 

Then in summary, I wanted to say that I think this is a most unfor- 
tunate time to amend the Constitution or to submit the proposal for 
an amendment to the Constitution. 

First, as I have said, I think it is too precipitate and too soon for the 
purposes of the new administration. I know nothing more than the 
average citizen about that, and if it makes any difference to you, 
gentler men, I voted for Governor Stevenson. It seems only fair to 
me that the Secretary of State and that the President should have a 
better opportunity to organize, according to their plans, their approach 
to the delicate subject of foreign relations. 

Should the United States Senate and House give evidence of lack of 
faith, or if that is too strong a word, fear, that sometime the Secretary 
of State and the President might recommend a treaty which would 
impair the liberties of our country, it seems to me that the impression 
that would be created abroad must in the nature of things tend to 
make it harder for the Secretary of State and the President to nego- 
tiate treaties. 

How much we need understanding with our allies and nations of 
the free world. How badly they need us, and we them. It seems to 
me it would be most unfortunate not to give the new administration 
an opportunity to get its train on the tr: yie-s0n I say it that way ’— 
and to get in action, to lay plans and make contacts and fellowships 
and understanding with the negotiators of our ally countries, and 
even a better opportunity to work out a program of approach to the 
intransigent attitudes of our enemies, the ones who wish to constitute 
themselves our enemies. 

Then, it seems to me the situation in the world is so critical, they 
are beginning to shoot down our planes on the borders abroad. The 
threats are mounting. The hazards are ever-increasing overseas. I 
do not know what day we may be in the greatest emergency. I hope 
that a good deal of it is bluster. It looks as though it could be. I do 
not know, nor does the country know. Our times are too critical to 





TREATIES AND EXECUTIVE AGREEMENTS 633 


an amendment to the Constitution that would restrict the treaty- 
making powers and—I did not want to discuss the executive agree- 
ments power, but I would like to include it at this point—to restrict 
those powers so as to make it uncertain throughout the country right 
now what the Secretary of State and the President are able under 

. Constitution to do. The whole field is so delicate and difficult, 
a this would undoubtedly increase its delicacy and difficulty. 

Let me urge the committee to consider whether it would not be 
better to hold this matter a while in abeyance until some more posi- 
tive base can be established in our foreign relations and our outlook 
on the world. 

The Cuamrman. Senator Dirksen, do you have some questions you 
want to ask him ¢ 

Senator Dirksen. I do not think Mr. Lashley has finished. 

The CHarrMan. I am sorry. 

Mr. Lasuiey. I was going to say in a little round-up, Senator 
Langer, my third point, which I touched on for a minute, is that the 
situation may lead, and it seems to me more likely than not to lead, 
nto disparagement of the United Nations. We do not need that now. 
We need more confidence in the United Nations. In view of the 
difficulties of the State Department with the subversive elements, in 
view of the vitrolic stream that has been poured out by the repre- 
sentatives of the Soviet Russian group, it is awfully hard to maintain 
constant belief and confidence in the efficacy of the United Nations 

n the part of the people at large. 

I think the prestige and the standing of the United Nations in the 
public mind now are essential, more essential than they ever have been. 
It appears to me as though this niight be the beginning of an indica- 
tion of official losing heart in the efficacy of the United Nations. I 
do not think it would be; I do not think that the authors of this 
movement intend that it should be. I do not make that suggestion, 
but I say the reaction is likely to be that line of thinking. I am afraid 
of it. That is what I am afraid of. I am afraid of the other side, 
but I am not afraid that the President will recommend or that the 

Senate will approve or that the Supreme Court will clear any treaty 
or executive agreement which tends to imperil, so far as heats fore- 
sight can tell, what is the right of a given matter, the liberties of 
the Nation. 

Then I wanted to add that a proposal to amend the Constitution, 
such as this, is extremely difficult to understand, and intricate. I have 
done a good deal of study of it, and of course you gentlemen have 
done more, and you are in a better position to comprehend the issues 
than those of us who are just private citizens and students. I am not 
at = sure that I understand the reaches of the problem. 

I do not believe that it is humanly possible to get the legislatures of 
the country or the people of the country to make an independent, 
intelligent judgment or decision on a problem so intricate right now. 
The most that coud be said for it would be that it would go to the 
country with a strong emotional appeal. Everyone who has lost a 
boy in Korea or who has a boy there, or who has a boy or girl who is 
about to go there, ever yone with a feeling of sorrow or greed or dis- 

satisfaction, would like somehow to amend the Constitution to get 
relief. They would not know whether this would do it or not. 
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So if it leaves the Senate, it might pass among people who are not 
in position to know what is wise for the future of the country. It is 
an amendment to the Constitution, a very ponderous performance, 
Only once, so far as I recall at the minute, did we take back an 
amendment to the Constitution and undo it and repeal it. We might 
never get to repealing it. We have a system now that the people 
understand, that works well according to the people that we select 
and put in posts of power to make it work. I am not willing to go to 
the people of the country now on the present status of the affair. It 
seems that we are certain to draw ane sectional result. If ever there 
was a time in the history of the country since the Civil War when we 
need calm counsel rather than emotional e xpressions in the permanent 
instrument which our Constitution is, that time is now. 

The burden of what I am trying to say, gentlemen, is that I hope 
this committee will not vote out this proposal now. I hope that the 
country may have a longer time in which to get educated on it and a 
better opportunity to understand it. 

It is true that some organizations have taken leadership in it. The 
American Bar Association is one. The American Bar Association is 
the natural leader in this field. There is no group in our country, 
perhaps—and, of course, this is only a relative statement—better quali- 
fied or that ought to be better qué alified to assess the values of a con- 
stitutional amendment such as this. They have done a fine job of 
analysis. Conscientious students under the aegis of the American Bar 
Association have exposed dangers that were not suspected to exist 
in view of the combination of affairs, to some of which I have alluded, 

Only a small fraction of the people have been reached. Only a rela- 
tively small group of the legal profession have been given enough 
explanation and comparison and prediction of things to come if it 
stays as it is, and in the event it should change. Not enough has been 
done, not nearly enough. 

So, I should like to see the committee manage the issue so that it can 
wait a while; so that the educative process can go on in a more sane, 
slow, and constructive manner than could be expected from the politi- 
cal platform in case it comes up in that way. 

I thank you. 

The Cuatrman. Senator Dirksen, do you have any questions? 

Senator Dirksen. Mr. Lashley, speaking for myself, and I pre- 
sume for other members of the committee, we are not unaware of the 
factor of timing, as you put it. That is one thing that you emphasize. 
But I see on the other side, also, the possibility that, if you let the 
thing drift, the question remains moot with the people. After all, 
it is only as there is a nucleus around which you can get expression 
that you find you do get expression. Otherwise, it will just sort of 
drift along. 

A very considerable amount of work, as you know, has been done 
in this field, which is to say, there were very extensive hearings last 
year on Senate Resolution 130. The language was somewhat different 
from Senate Joint Resolution 1, which is before us at the present time. 

The committee has been seeking, and I know the chairman will bear 
me out, to get expressions from everybody and to get the matter ven- 
tilated as much as possible so that people will become acutely aware 
of what the issue is which is involved here. We are not unmindful, 
therefore, of the timing; but my opinion is that the situation is no 
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e now in which to do it, the atmosp here is just as good in which 
t now as it might be at some later time or as it may have been 
years before. 
be sure, there is a new administration, and they will have been 
lice only 60 days this week. This, of course, is not in my judg 
| partisan or a political matter, as such, because of the 64 mem 
ho have conjoined with Senator Bricker, and it represents 
ng on both sides of the aisle. 


There may be some who have joined in, In the thought they ought 
sponsor something of this kind to get the thing discussed. I 
ld say offhand the 64 members who have signed it are rather 
ned to believe that this is the time for action, and there is a reason 


That, of course, takes us to the element of fear that vou have. J] 
I can see that. I am rather allergic to constitutional changes 
ss there are forces that impel it. ’ 
as thinking the other day of the te ‘stimony we had from a ve ry 
nformed witness who has been the employer representative on 
delegation to the International Labor Organization at Geneva. 
ve no doubt you are thoroughly familiar with the general pattern 
sinvolved. The y oper ated es tty well as an inde pe ndent agency, 
they have been at work for 35 long years. By resolution of the 
eress and a modification of , constitution of the International 
Labor Organization, they are now in position to submit conventions 
this country, and it has eae a component body in the United 
Nat ons, 
| was astounded to think of nearly 100 conventions that have been 
pared, that have been adopted by a good many countries, some 10 
which have been submitted to this country. 
\s you go through the list and you examine the context of these 
roposals, they are in my judgment—and it may be only an individual 
opinion—a very definite infringement, I think, upon the things that 
sme within the domestic law. They are matters of concern for us. 
I do not know that we need to do it in that fashion. Out of it you 
vet the clear impression that here, by convention or by treaty, there 
ire going to be modifications of things which are essentially within 
ie domestic jurisdiction of our country. 
So you see, there is a corresponding fear on that side that matches 
.. Lthink, the fear that perhaps this might be a precipitate step. 
‘Phere has been argument before this committee to the effect that 
» 1789 we have got along reasonably well under the existing con 
tutional provisions. I think, of course, a rather categorical but 
ient answer, at the same time, would be that it is sak within the 
8 vears that we have had a United Nations, with its various 
mponents, first of all; and, second, each echelon of groups that 
rate under United Nations; and then the specialized agencies that 
e been set up. The agency on telecommunications, on post: al union, 
on human rights, on food and agriculture. The list is quite long, as 
ou so well know. All of them, of course, are very busy because the 
folks who man those specialized agencies and commissions are rather 
eager and vigorous and determined people. I have no doubt they do 
it from conviction, but I think their conviction is also matched by 
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conviction on the part of some, including myself, that what they 
contrive would certainly have a definite impact upon domestic law, 

What we are seeking to do here is to protect those essential basic 
rights that have been vouchsafed to the American people and to make 
sure that by the back door of the treaty we shall not be legislating fo, 
the people of America. 

In Britain, for instance, it requires the execution of the treaty by 
action of the House of Commons as a general thing. But if you hay 
a self-executing treaty, no matter what its impact may be, since jt 
is the supreme law of the land, once it is assented to by the Senate, 
then where do we go from there in case rights are jeopardized ? 

That is the fear that I think is developing in the country today. The 
testimony of Mr. McGrath, who for 4 years attended every session of 
the International Labor Organization, was most illuminating to any 
Lye uly who might have heard it. 

That, I say, is the fear with which we are concerned at the present 
time. One might resolve it by saying there is a matching of fear as 
to how much damage will be done, either by affirmative action or by 
no action at all. 

Mr. Lasuury. At this time. 

Senator Dirksen. That is right. My inclinations are, I say very 
candidly, on the side of those who see some dangers here. 

There is another danger. It is not a very hap ypy thing to say, but 
in perilous times like these when there is so much business besetting 
the legislative branch of the Government, and certainly the Senate, 
how much time do they have to seek out and spell out the implications 
of treaties that may be self-executing within their own terms, that 
require no implementing legislation later, things that might escayx 
the eye, and in the hurly-burly that we are confronted with at the 
present time these things get away. 

I give you an illus tration: I am one of those who refused to vote 
for the Japanese Treaty. That was no venality of heart or partisan 
spirit that moved me in that direction. I say in all kindliness, as | 
said to some of my colleagues, “What are you going to do about the 
Japanese Treaty?” “I am going to vote for it.” “Have you examined 
it and read the testimony?” “Oh, no, but since we are so pressed with 
work now, there are some things you just have a accept on faith.” 

Well, that is pretty difficult to accept on faith. So I burned a little 
midnight oil, read all the hearings, and I was quite dissatisfied with 
what the tre aty lacked so far as the economic future of J: apan is con 
cerned and the danger that depression might orient her eastward 
rather than westward. It looke d like something that should have had 
more attention. SoI voted against it. But there were many who ac- 
cepted it on faith, and I can understand that very easily. 

Now, we may be not necessarily inundated but at least beset with 
a good many conventions, some of which you cannot always spell out, 
and when the enumerated or safeguarded right has been bartered 
away in a contrivance that you call a treaty, which by the terms of 
the Constitution itself is the supreme law of the land, then what do 
you do in order to exercise what you esteem to be your responsibility to 
the people, because you hold up your and and you take an oath to 
support the Constitution and the laws of the United States, and that, 
of course, means that you will support those safeguarded rights. 
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Phat is the concern that I think moves a good many members of the 

mmittee. I believe it moves a good many members. I, for one, 

uild be disposed to go ahead and get this thing out in the open so 
t can be discussed at the State level. 

When you say that you are afraid that it will not get informed 
ussion because of the emotionalism that is in the air today, I think 
re is something to what you say; but on the other hand, I think 

ir people are doing some very earnest and sober thinking today. 

do not believe that I would have any hesitation to let it go to the 
vislatures or to the conventions where conventions are called, and 
ive it discussed, and then see what people in the respective States 

1] do. 

Mr. Lasuiey. I would like to comment just a minute or so, Sen- 
ator Dirksen, on the first part of what you said. I am sure it is true 

it there are a number of representatives of the various countries 

o are sitting around the table trying to get up a modus vivendi 
imong us all, and it may be that the produet of their work will be 

vreater number of presentations of proposals for foreign relations 

creements than we have ever had before. But does that not mean 
that we have entered upon an era that joins us by radio and tele- 
vision and airplanes and in other ways to the other nations of the 
world so that we are obliged to sit down around the table with them ? 
Does it not mean that for the first time in the history of our country an 
pportunity has come to us to talk with these representatives of these 
nations, who never heard of democracy as we understand it and know 
it, around the table, and to give them a glimpse as we raise the window 

d let them look in a little on our concepts of how to live and what 
American way of life is. Even if we should not be able to adopt 

e product of their conferences, is it not better that we should have 
advantage of having the conferences and having the conclusion 

reached by them presented to our country, and not insulate ourselves 
and close the door so that they will know, in the very act of having 
the conference, it can have no possible chance of participation by the 
greatest democracy of them all? 

Now we move to the next question: Would it be too much for the 
Senate—— 

Senator Dirksen. May I comment on that? 

Mr. Lasuiey. Yes, certainly. 

Senator Dirksen. I envision, of course, that that technique will 
go forward; that we will continue to sit down and that we will make 
common cause in the search for those fundamental values like peace, 
that somehow mankind has to find in one generation or another. But 
here is one difficulty that is involved. I notice, for instance, in exam 
ining the voting record at ILO, for instance, it was a tremendously 
one-sided thing and that the representatives who went there from 
this country fell into the pattern that was set by the 60 other coun 
tries who were os apne there and who are represented there, and 
that they followed a very definite Socialist pattern, which is un- 
* .rstandable, of course, where you have a Socialist ideology at work 
ina country like that. There you had usually one lone vote registered, 
so the tail went with the hide, and fin: illy these conventions came out 
despite that protest. They will continue to do so. 

The question is: At what point do your representatives abroad, be- 
cause of constriction or some viewpoint of their own, finally forget 
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about the things that we are interested in here, which we regard as 
fundamental, and say, “That is old fashioned, that is rather archaic 
thinking, so we will go along with the rest of it,” in the hope that out of 
the many conventions some of them will ultimately get by. 

Mr. Lasuiry. I have no such fear, Senator, if you will pardon me 
I visualize the situation as of this sort: If we say to these people, 
these men and women who are sitting down for the first time with 
representatives of other nations to try to reason out and think out 
a better life for their people, if we say to them, “No matter what you 
think out, we won't even consider it. We will meet you at the thres| 
hold with a negative answer,” we will set the clock back and we wil] 
have returned to the era prior to the establishment of the United Na 
tions, which was designed for that very purpose. 

There may be a great many of them that will come along. <A great 
deal of progress will be made in the process oy which they are wrought 
out. They come to this country. They have a chance of adoption. 
The Department of State examines and investigates it. The Depart- 
ment of State representatives, indeed, will have been seated around 
the table with these people. Should the Department of State recom 
mend it to the President and the President to the Senate, I am just 
one of those who believes that two-thirds of the Senate will not go 
along with it if is subversive to the American plan of government, 
or if it amounts to a surrender of our liberties if we should participate 
in it. Indeed, there are only two steps now under our procedure, the 
Secretary of State and the President being one, the executive depart- 
ment, and the next one is the legislative department, represented by 
two-thirds of the Senate. The proposal is to increase that to four 
steps: the executive department, two-thirds of the Senate, then it 
goes to the Senate again for a majority vote, and to the House for a 
majority vote, as all legislation on a political basis must do. So the 
only way that you can possibly escape this volume of material pre- 
sented from the United Nations machinery is not by multiplying the 
number of steps through which it has to go in our mill, but by saying 
to these foreign nations, allies of ours whose friendship we need so 
much, that under the new machinery which requires four steps, and 
a long lag bet ween the action of the executive department and the Sen- 
ate, and a long lag until it goes through the political machinery, as 
other legislation does, to implement it, “Ther re is no use for you to do 
that, because there is little or no chance,” for it will certainly dis- 
courage the work. I do not want the work discouraged. I would 
like to see those processes continue in action. I hope they will lead 
to something better, and I believe they will. 

I do not visualize the danger of the Senate’s letting something pass 
that ought not to pass. I have confidence that 33 Members of the 
Senate will stop anything that is un-American—always. 

As a matter of fact, the Senate will have to do as it does now. I 
mean, the Senate cannot escape the volume, because the process ten- 
dered is the same process up to that point. It cannot escape its duty 
to consider the merits of a recommended measure, a treaty. So the 
idea of the Senate and the Senators being too busy so they could not 
give it careful consideration will not be helped by the new system. 
The Senate and the Senators will have to give it the same consideration 
us they have always given in order for it to become a treaty so as to 
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vo into the stream of legislation for the Senate to reconsider it and 
e House to consider it as to its implementation. So the only point at 

ch it could be efficacious would be at the point of production of 

se United Nations measures. It might tend to reduce the produc- 


| do not want these people who are seated around the table under 

aegis of the United Nations to stop doing it. I would like to see 

m encouraged to do it so some day they might hope they could 

k out a program that would have the ap yproval of this great 
ocracy. 

[ do not want to talk too much. 

Senator Dirksen. I wanted to make one or two comments on it. 

Kirst. going back to the point of production, of course I do not 

t to discourage them in any legitimate undertaking or in any 
olesome objective, but I do want to make sure that whatever comes 

t of that productive mill is certainly not going to impair those basic 

hts over which we have a concern here. 

1 am not so sure that the additional steps that might be contem- 
plated through implementation of the treaty after it has been ratified 
by the Senate is undesirable, as a matter of a Certainly, it will 
be a brake upon hasty action. Certainly, it will deter precipitate 

tion from time to time. In that respect it faethe be extremely whole- 
some, | would say 

Mr. Lasuiey. I think that is true. 

Senator Dirksen. There is one other factor to which I think I 
ought to direct your attention, and that is the factor of pressure in 
vetting things through, which may have some implications from time 
to time. The young man who will resume and testify to us, whose 
testimony was interrupted when you came, stated to us that he is 
here as the director of an association carrying on the objectives of 
the United Nations. It has 40,000 members. It has received some 
cifts from various sources and maintains an office in New York 
and maintains a paid staff. 

The CHarrmMan. With offices throughout the United States. 

Senator Dirksen. Yes, there are offices elsewhere. 

Literature goes out. Propaganda—which may not be the most 
refined term, but we can use it in its accepted sense——goes out. 

Mr. Lasuiey. In what direction? I do not quite understand. 

Senator Dirksen. I would assume in behalf of the United Nations. 
\ good example, I think, would be the genocide convention, which 
s presently pending in the Senate Committee on Foreign Relations. 
Is spenta little time going over the definition of genoc ide, and I rather 
marvel at the fact that it includes an attempt by one or more persons 
to bring about genocide, and it includes in its definition—I think you 
can spell it out reasonably in the words that are there—an effort 
that might be done by the printed page to bring about genocide in 
behalf of one person who may be a member of an ethnic or national 
or religious group. 

Suppose it went on the books as is. The definition is a rounded 
definition in itself. There is authority there for other nations that 
have ratified it to complain to the International Court in case there 
is failure or recalcitrance on the part of a nation that has been a 
signatory to it. There are all sorts of things there. 
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There come then the group pressures. Those are part of Ameri. 
can life, I suppose. That is the way that people petition the 
Government. 

Mr. Lasuiey. Let me inject this remark, Senator Dirksen. 

Senator Dirksen. Yes. 

Mr. Lasniry. That Genocide Convention proposal has been lying 
in committee for 2 or 3 years. I do not know how long. There is 
no doubt in my mind that there is merit in the question you are 
raising about the definition of genocide in the proposal. But I have 
not the slightest fear that, if it is wrong, in the end it will not get 
by you or Senator Langer or Senator Kefauver or Senator Symington, 
I have not the slightest fear that it will get by you and have to come 
down to the House, and for a retrial in the Sen: a for implementation 
before the error in it is caught. I have no fear whatever. I have 
every confidence that two-thirds of the Senate will be ample security 
It was the way we decided in the beginning of the Government. It 
is unique among all governments to have the executive department 
and two-thirds of the higher branch of the legislative department 
initiate and complete treaties. It is the best system in the world, 
far as I know. I do not want to change it, because I think it is effec- 
tive; I have confidence both in the executive department and in the 
two-thirds majority of the Senate. I have every confidence that if 
it is wrong, it will never be written into the law of our country. 

Moreover, may I add—I must not do this to you, sir, but may I 
add this one thing ? 

Senator Dirksen. Go ahead. 

Mr. Lasuiry. Should we pass a treaty or any other law in Con- 
gress, and Congress should conclude to repeal it, Congress has the 


power to re “fo ala tre aty provision just the same as it has the power 
£ 
i 


to repeal a former act of Congress. So we are not without relief 
should aa worst happen, but the worst will not happen. It never has 
happened. If this covenant on human rights should get out of the 
United Nations and come before you, Senator Dirksen, you and your 
associates, I am in no fear at all that it will be approved if, in the 
form it is presented, it should be subversive of our Federal system. 
I know you will catch it. I know you will not let it go. 

I am testifying with all the confidence in the world to the effica 
of the present system. 

Sen: “es Dirksen. We accept the very gracious compliment that I 
think is implied in your statement. On the other hand, this is a day 
of precedent. This is a day when, of course, more power is being 
asserted by groups and individuals who, out of whole heart, I think, 
are interested in all those international affairs and what may be con- 
trived for the whole wide world. 

It will require, of course, that those treaties and conventions come 
to us sooner or later. Whether they will be caught or not, now or 
later, remains of course to be seen. I do not believe that the treaty 
provision in the Constitution has ever been subjected to quite the pres- 
sure and quite the potentialities that lie immediately ahead, but it 
mav be too late to lock the dcor when it is dona. 

Some of those things may get on the books. Some of those things 
may be approved. When Tsay there is still a residual power to repeal 

, I can only say that I served in the House of Representatives with 
my friend here, Senator Kefauver, when a very distinguished Ameri- 





TREATIES AND EXECUTIVE AGREEMENTS 641 


by the name of Bruce Barton was elected to Congress from New 
York City on a very simple platform. H» came here pledged to 
repeal one law a day. Bruce Barton is a very good friend of mine. 

Mr. Lasuiey. That was quite an order. 

Senator Dirksen. Bruce Barton never got one word or one comma 

law repealed all the time he was in Congress. Once those 
gs get on the book, there is a rigidity about them that seems to 
and defy every force that can be brought to bear. It is difficult 

e them off. 

Min Lasuiey. It is more so with respect to the Constitution. 

Senator Dirksen. That is right. 

Speaking for myself, we think we would like to lock the door before 

e horse gets out. That is the fear, my dear sir, that I cherish. 

Mr. Lasniey. There is a distinct difference of viewpoint, Senator 
Dirksen, between you and me on the point. I believe that the horse 

ll not get out. I am not at all disturbed that any treaty which is 

oposed, whether it emanates from the United Nations or from pri- 
vate or other sources, will pass the protective procedure which we 

ve adopted and which we are pretty skilled in administering. 

[ have not any fear about that. Lacking that fear, I am concerned 
that we go to the country and talk fear to them and tell the people 
that there is something about to happen which never has hi ippened, 

it we cannot put our finger on it and be specific, that something is 

bout to happen despite everything the Secretary of State, the Presi- 
ent, and two-thirds of the Senate can do; that we need to have the 
Constitution amended so we cannot even get in the position of having 
presented to us. 
think the posture of affairs, with the critical dangers that con- 
front us at home and abroad, the emotional condition of the people 
w, it would be just too bad to take a message of fear across the 
intry. I hope I do not sound in my zeal for my belief and opinion 
though I am criticizing you or anyone else who holds a different 
ew, but that seems to me to bring us to the point where I think the 
fear of these dangers is being overemphasized, that the dangers do 
not exist to the extent that the fears expressed by you would indicate. 

Senator Dirksen. You know, the great Edmund Burke, in Parlia- 

ent, used a term which has always intrigued me. It was “a prudent 
fear.’ I think fear can be of many kinds. It is, of course, a universal 

ssion which hits young and old alike. I think there is such a thing 
is a prudent fear, and if I ever entertained it, I think I entertained 
t in 1951, when in connection with a recital of the powers of the Com- 
nander in Chief under the Constitution—which, insofar as I know, 
have never been delimited by the Supreme Court—there was a re- 
‘ital showing about one-hundred-and-forty-odd instances where the 
Commander in Chief has acted. 

Of course, there were a lot of minor incidents, like marines going 

an island in order to bury a dead comrade, detaching 6 or 7 sailors 
foun a battleship to guard our exposition in Paris. With that docu- 
ment there came this expresion from the State Department—I think 

should have had a lot more attention than it did, and I think I can 
quote it exactly because there the Secretary of State said to the 
Congress: ' 

Constitutional doctrine is molded largely by practical necessity. For ex- 
mple, the constitutional power in Congress to declare war has fallen into 
beyance, because wars are no longer declared in advance. 
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That came from those who are charged with the responsibility of 
conducting our foreign affairs. If that is their estimate of that 
power, then I think I want to be possessed of a prudent fear as I go 
ulong, because dealing with that document it can be distorted out of 
shape by these things that may come from international organizations, 

Mr. Lasutry. Now, I am afraid I am trespassing upon your time, 
gentlemen, and upon the time of others whom you wish to hear, | 
thank you very much. 

The Cramman,. Senator Kefauver has some questions to ask you, 
and so has Senator Symington. We have lots of time. 

Senator Kerauver. Mr. Chairman, I know we have all gotten a lot 
of the colloquy between Mr. Lashley and Senator Dirksen. There are 
| or 2 loose ends that I should like to ask Mr. Lashley about. 

It was brought out in the first place that some young man was here 
testifying on behalf of some United Nations organizations, and Sen- 
tor Dirksen feared that great pressure might be exerted on behalf of 
international covenants which might lead us into hasty and unwise 
action. 

Has it not been your experience that, throughout history, while we 
have great pressure on one side, there is usually a corresponding pres 
sure from somebody or some group on the other side, so that one pretty 
well offsets the other ? 

Mr. Lasuiry. That seems to be about the American way. 

Senator Keravver. I think it needs to be pointed out, as you have 
pointed out, that under this resolution the Senate does not actually 
diminish any of its responsibility or work. Actually, it is somewhat 
increased, because, as I understand the resolution, all executive agree- 
ments described in the resolution made by the President must come 
up in the form of legislation, and under section 3 does not become 
effective until after it has been implemented by passage through both 
Houses by a majority vote. That is correct; is it not? 

Mr. Lasntry. That is correct, without regard to whether it is a 
self-executing or an executory treaty. 

Senator Kerauver. So that would not only bring more work to the 
Senate because of agreements made among the executive departments 
of the Government which manifestly have to be sent to the Capitol, 
but would require the Senate to take 2 examinations of those, or 
might require 2 examinations of those that were sent here; 1s that not 
correct ¢ 

Mr. Lasutey. I would think it might. 

Senator Krerauver. Mr. Lashley, I suppose the Japanese surrender 
which was accepted by General MacArthur on the battleship Missouri 
on V—J Day and I suppose any surrender which is an executive agree 
ment or which would take the form of a treaty under this bill would 
affect internal matters within the domestic jurisdiction of the United 
States. Would you not think so? 

Mr. Lasuey. I am not too well informed on the matter of practice, 
Senator Kefauver, on executive agreements. 

Senator Kerauver. There were things agreed to on both sides in 
the Japanese Treaty, the cessation of firing, and so on. What if they 
had to submit to the United States Senate, and there had to be imple 
mented by both Houses of Congress, a surrender agreement ? 

Mr. Lasutey. It would be impractical, of course. 
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Senator Kerauver. There are other kinds of agreements in that 
category, of course, 

(he thing that disturbs me about this resolution, and that appar- 

tly disturbs you also, Mr, Lashley, we are here in this time when 

ill seek peace, and we know if we are going to have peace this 
on cannot insulate itself from the rest of the world or from other 
ons or the transactions that are taking place. That is the point 
our argument, is it not? 

\ir. Lasutey. I feel that way about it; yes, sir. 

Senator Kerauver. I would think i in the effort to bring about some 
creements that might give us a chance of having peace, if you asked 

yone to list the 10 things we might have to agree upon, certainly 

ese 5 would be rather impressive parts of any such program. 

You would have to have, first, I take it, some agreement about trad- 

with other nations, like the reciprocal trade agreement program. 

We would also have to have some agreement about the control of 

lic energy, atomic bombs. 

We also need, I think, some time to have some armaments agree- 

nt. 

\lso, I think we would have to have some economic arrangements 

th other nations. 

\s IL read this proposed constitutional amendment, I think any 1 
of those 4 or 5 matters would come within the language on page 2, 

es 11, 12, and 13, or within section 2, but you could not even go into 

ose matters because they are essentially within the domestic juris- 
ction of the United States. 

Maybe some would think that you could make agreements with 
other nations in protecting atomic energy or reciprocal trade agree- 

ent programs; but I doubt, and I think a great question might be 

sed, as to whether you could make agreements in these 4 or 5 very 
portant fields. 

So by taking this action, might we not be cutting ourselves off from 

- adership that we now possess in making agreements in these 
| fields and on these extremely important points that go to our 
oasibiliee of having peace in the world? 

Mr. Lasuiey.. That question would be raised, certainly. 

Senator Dirksen. May I intrude? 

Senator Kerauver. You never intrude, Senator Dirksen. 

Senator Dirksen. Of course, I agree with my very distinguished 
friend here from Tennessee, because it seems to me that the language 
f section 2 is so clear that you are dealing with the rights of citizens 
of the United States within the United States enumerated in the 
Constitution or any other matter essentially within the domestic juris- 
diction of the United St: ates. That language, “esse ntial jurisdiction, 
was taken from section 7 of article II of chapter l of the United Na- 
tions Charter. It is only that the International Court, it seems to me, 
has refused thus far to determine who is going to pass on what is 
essentially within the jurisdiction of a given country. 

Senator Kerauver. Mr. Lashley, it seems to me we would be put in 
the rather ludicrous position of presenting the Baruch proposal for 
atomic energy control, for instance, and our being very upset because 
it was not accepted, and we will present other proposals which will 
call for some system of international inspection by some board or 


ot 
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some agency; and manifestly under this provision we could enter 
no agreement like that. Is that not true? 

Mr. Lasuuxry. I should think, Senator Kefauver, that an agreement 
which would require inspection by an internationally appointed group, 
of the arms and the atomic bomb supply within our country, would 
very possibly run athwart of the provision of section 2, which is: 

No treaty shall authorize or permit any foreign power or any internat 
organization to supervise, control, or adjudicate rights of citizens of the U1 
States within the United States * * * 

That is not all the section, but it is enough to enable me to answer 
your question, I think, Senator Kefauver. 1 cannot see from here hoy 
such a board or tribunal of inspection could come to our country: and 
do all the necessary things to make a satisfying inspection prepara 
to report to the United Nations, without falling under the Slit 
“international rganization to supervise, control, " I e 
myself s ee cle rly 1OW that could be done, but it OL Mele cid J do not 
understand too well what all the implications from that language in 
section 2 might involve that I do not feel very competent to carry 
on into future outworkings. It seems to me there is very little that 
an international group appointed for international action could do 
without running afoul of those provisions. 

Senator Keravver. I apologize for taking so much time, Mr. Chair 
man 

Mr. Lashley, we then come down in this matter to two fundamental 
differences of opinion, I suppose, among our peop le. One is that 
because we are running into this time of stress, when we will have 
more conferences and more agreements, many of us feel that that is 
the time when we must be in the most fluid position possible to take 
advantage of situations as they come about that might lead us to better 
world conditions, and we should not thwart the power of the State 
Department, the President, and the treatymaking power of the 
Congress. 

The other side is because we are running into these conditions, we 
ought to insulate ourselves from the possibility of getting into them. 

Do you think that is a fair presentment of the arguments ? 

Mr. Lasutey. I think you have stated the first position correctly 
You may not have included all that those who adhere to the second 
position would like to have included; but in substance, I think that 
is the issue. 

Senator Kerauver. Then do we not come down to this: The United 
States Senate has done a pretty good job throughout the years 1n 
meeting these problems. It has not made any great mistakes yet. 
Should we not at least give the Senate of the United States and this 
new administration, which you and I did not vote for but they are 
good people, an of portunity of seeing what they can do and of 
trying their mettle in the light of these new world conditions, before 
we akan the peas working rule ? 

Mr. Lasutey. I believe that to be the safer and the better and the 
more constructive practice. 

Senator Keravuver. Thank you, Mr. Lashley 

The CuarrmMan. Mr. 'Gvtaticetia§ 

Senator Symineron. I have been out of my field, but I have never 
been this far out with all you lawyers here discussing matters that 
are far above me. 
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(here are just a couple of points I would like to ask Mr. Lashley 
ve never discussed this with him in detail. I very seldom have 
.greed with him, and I am not sure that I do now. 
\s I understand it, the idea of the American Constitution is that 
powers not delegated to the Federal Government are reserved to 
everal States. I remember that much came up when I was a 
oolboy, which is apparently unique as against a lot of other gov- 
nents. I did read two columns by Arthur Krock, of the New 
rk Times, which impressed me. He said the treatymaking powers 
precedence over the Constitution ; that in effect it would nullify 
\uthority of judges i in the States. 
would like to ask you what your thoughts were on that, 
Lasuiey. In any subject that is ap oe eee for an See 
; agreement, Senator Symington, the National Government as 
atter of right and as a means of going forward under our divided 
s plan must of necessity take precedence over the State gov- 
ents. Manifestly, we cannot h: a 19 States negotiating treaties 
foreign powers. Always there comes—— 

Senator Kerauver. You said “49.” Do you mean Hawaii? 

Mr. Lasuiey. Forty-eight and a half, shall I say. 

Senator Symineton. Why not say 50¢ 

Senator Keravuver. Including Alaska, too? 

Mr. Lasuiey. Often there arises the question whether the subject 

one appropriate for agreement with foreign powers, but where it 

pursued and it is appropriate for the National Government to 
ul Sertales an agreement with a foreign power, then article VI of the 
Constitution provides that that treaty, as all other laws of the Nation, 
shall be the supreme law of the land, meaning it shall be supreme over 

law or constitution of any State. That does not mean, of course, 
that a treaty can—I think you said Mr. Krock used the expression 
“cut across the Constitution.” 

Senator Symineron. I would not want in wy way to give his 

ords verbatim. I do not want to quote him. I do want to say I 
cot the impression from reading the article that some of the people 
he felt who were for this resolution believed that the idea of a treaty 
taking precedence over the laws of the country would mean in e ffect 

. the judges of the States had lost authority. 

do not want in any way to quote him, because I have not read the 
e ; mn for some time. It was not his thought. It was the thought 
n him by people who were for the resolution. 

| would like to add, if I may, at this point, that what worried me 

en Lread that was that I think also—vou correct me if Lam wrong 
here we are in a land under a Constitution that has put a lot of 

hasis on reserving powers to the States, and at the same time I 
oe ard that we are the only large country in the world where 
if tia do take precedence over internal law. 

Mr. Lasuiry. No. I believe that the expre sion in that regard 
Senator Langer, if I am not right, you correct me—the expression in 
that regard is that other countries, those having the British system, 
for example, require legislative act in order to make a treaty effective 
is internal laws, and that ours does not and should be brought in har- 
mony with these other governments in that regard. 

Senator Symineron. That is what I was trying to say, but I did 
not say it properly. 





646 TREATIES AND EXECUTIVE AGREEMENTS 


The Cnuarrman. Federal governments. 

Mr. Lasuuey. Yes. 

I do not agree with that. In the first place, these other countries 
are differently constituted from ours. Our Executive is elected by 
the people. The State Department and the Executive negotiate 
treaties. 

In England, the Prime Minister negotiates treaties in the name of 
the Crown, but he is elected by the House of Parliament. In case he 
should negotiate a treaty which Parliament, who elected him, did not 
agree to, he would at once lose his position as leader in the House and 
his government would fall. That does not happen in our country, 
Our country has a vastly better system. At the point of negotiation 
and approval of treaties, we bring to bear a two-thirds majority of 
our upper House. That does not occur in any other country. 

Thi system was debated in the Constitutional Convention quite a 
good deal. Some wanted treaties to be negotiated by the legislative, 
some by the Executive, and they wound up by having them negoti 
ated by the Executive and con urred in by this two thirds majority of 
the upper House. 

It is a unique mingling of the legislative and the executive depart 
ments not found in any other country that I know about. It is not a 
good argument, in my humbk judgme nt, to say that we ought to bring 
our procedure into parity with that which is said to exist in other 
countries and other systems that do not have as good a system as we 
have. 

In the first place, it is not quite comparable for the comparison is not 
perfect in view of the fact that our legislative department and our 
executive department are inde pendently responsible only to the people 
and not to the Members of the House. 

So I am very firmly convinced that we can do all with our present 
protections that England ot Canada or any other country can do with 
theirs, and we have better protection at the beginning than they have. 

Of course, if I may be pardoned for launching out on what seems 
to be another subject, there is a distinction between self-executing 
treaties and those which require action of the Congress to implement 
their execution. I think that the Genocide Convention falls within 
the latter class, and will require imple mentation. If it does not, the 
Senate can put a reservation on it that will make it do it. 

Self-executing treaties are the kind that we are used to. If this 
country engages with France that their nationals shall have the bene- 
fit of our laws of land ownership and devolution of estates provided 
our nationals in their country shall have the benefit of their laws on 
land ownership and devolution of estates, and if it requires an act of 
our Congress to make that applicable as internal law, we would be in 
a position of having to await the action of Congress on that subject, 
and there might be sectional resistance to an act of Congress to carry 
out such a program. The program would, of course, have to be held 
in abeyance in France. 

I use that as an illustration. That is not a true situation. <A pro- 
posal now it to abolish the distinction between self-executing and non- 
self-executing treaties. I think that distinction ought not to be abol- 
ished, because the time lag in friendly reciprocal rel: ationship arrange- 
ments such as the one I have just mentioned, the time lag for the se- 
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curing of legislation here might defeat the very purpose of the treaty 
tself, at least hold it in abeyance for a long time unnecessarily. 

But to make it necessary to pass legislation to validate all treaties 
as international law seems to me an additional hardship that would do 
is more damage than it would the countries that we might be enter ing 
treaty relationships with. 

= ntering into a treaty relationship with a foreign country involves 

r knowledge of the law of our country. They have no ‘hesitation 
‘neki these rec iprocal arrangements now. If we fix it so they 
ve to go through this long waiting period and the hazards of passing 

an implementing law through Congress, one would wonder why they 
would want to enter into such agreements with us. It would make it 
harder, or so it seems to me, to get agreements of that kind with them. 

Perhaps I went more afield than your question warranted. 

Senator Symineron. That is very interesting. 

Phat is all the questions I have. 

Phe CuatrMAN. Has the staff any questions to ask / 

Mr. Smirney. I think probably we ought to develop one phase of 
this matter which has been discussed but. which I think would stand 
further deve lopme nt. 

Mr. Lashley, is it your contention that the matter of atomic energy 

| matter essentially within the domestic jurisdiction of the United 
States / 

Mr. Lasuxiey. I do not know enough about that to be dogmatic in 
the expression of an opinion on the subject. I have read a number of 
te mpres itions of good constitutional lawyers in whom I have confi 
dence, who say that it would not be practicable for a supervisory board 
to come to this « ‘ountry without doing some things in connection with 
the investigation of our facts on our supply of arms or atomic bombs 
that would not be in the field of domestic rights, rights of the people, 
; distinguished from rights of the country or the rights of States. 

Mr. Smirney. In the light of your answer, sir, can you tell me 
whether you think that under the present provisions of the charter to 
which Senator Dirksen has referred, that is, article II, section 7, the 
nited Nations in entertaining the suggestion of the United States, 
the so-called Baruch proposal, has exceeded its authority, because it 
says in that section: 

Nothing contained in the present charter shall authorize the United States to 
intervene in matters which are essentially within the domestic jurisdiction of 
any State. 

Mr. Lasuiey. I doubt whether I could help the committee by an 
expression of view on that subject. I think I will not try. 

Mr. Smirney. You mentioned in the course of your statement that 
these was some question so far as treaties were concerned, as to con- 
stitutional limitations that might be imposed on treaties, and that the 
limitation may be whether the subject matter of the treaty is one 
appropriate for international agreement. Is that correct ? 

Mr. Lasutery. Yes, and we would have to bring in the United States 
Supreme Court to decide that in any given case, I suspect, in the last 
analysis. 

Mr. Smirney. In an analysis of what is appropriate for an inter- 

national agreement, are you aware of the contention voiced many 
times before this committee in the | hearings that the State Department 
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has contended that there is no longer any real distinction between 
foreign and domestic affairs? Were you aware of that statement ? 

Mr. Lasutery. I have seen it used somewhere, and I did not under- 
stand it very well. 

Mr. Suiruey. If that analysis is allowed to stand, can it no longer 
be said that there is an implied limitation on the tres tcymeking power 
insofar as the subject matter is concerned ? 

Mr. Lasutey. If I am to answer on the assumption that that state- 
ment was made by somebody, I would not know how to answer. | 
do not understand precisely what whoever made it intended by it. I 
do not have the context which led up to or explained it. So I would 
merely be romancing to attempt to answer it. I do not know too well 
what is meant by there no longer being any distinction between 
foreign and domestic affairs. To me, there is a good deal of distine- 
tion between them. 

Mr. Smirury. If a matter once becomes a matter for discussion 

Senator Kerauver. Mr. Chairman, Mr. Smithey referred to that 
analysis, if that is allowed to stand. And I did not know that analy 
sis had ever been established. 

Mr. Smirney. I think you will find it is in the record with the 
citation, Senator. 

Senator Krerauver. Who established it? Who had the power to 
establish it ? 

Mr. Smirney. That was a declaration, and it is the opening sen 
tence of a State en publication. I can give you the num- 
ber. No. 3972, of the General Foreign Policy Series No. 26, released 
1950, with a foreword by President Truman. The first statement is 
as I quoted it: 

There is no longer any real distinction between domestic and foreign affairs 

Senator Kerauver. That does not establish anything as the law of 
the land. That is somebody’s opinion. 

Mr. Smirney. Senator, I was not attempting to establish a 
as the law of the land. I was asking him if, in the light of that, 
could be said that if that be true, there is any implied — limitation on 
the subject matter of a treaty. 

Senator Krerauver. Your question was: “If this analysis is allowed 
to stand.” You were asserting it as if it was the law of the land at 
the present time, and I do not think that impression should be left 
in the record. 

Mr. Smirury. Senator, if I gave any impression that that was the 
law of the land it was unintended. However, it certainly is the as- 
sertion or was the assertion of the Department of State. It is not 
judicial law. I intended to ask the witness—— 

Senator Kreravuver. Who signed the document ? 

Mr. Smiruey. It is in the Foreign Policy Series, and it is here for 
your examination if you care to examine it, Senator. 

Senator Kreravver. Mr. Chairman, I do not think we are getting 
off on the right basis by taking some statement out of : . pamphlet 
which, as far as I can find, is not signed by anybody, and saying that 
that is the analysis of the State Department. 

The Cuatrman. There is no harm in the opinion, anyhow. 

Senator Keravuver. I guess not. 

Mr. Smrruey. It has been presented to the committee on a number 
of occasions. 
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Phe CuarrMan. We have asked many witnesses the same question. 
Mr. Lasuitey. There may be an argumentative sense in which cer- 

matters of foreign relations and domestic relations are the same, 
it the statement could not go, in my own mind, without having 
lied it, as a general proposition. I think there is a difference be- 
tween foreign relations and domestic relations. 

Mr. Smrruey. I asked you that primarily because in the course 
of your statement you had sought to encourage certain international 
agencies in their endeavor in certain fields. 

Mr. Lasuuey. I believe that to be our duty, yes. 

Mr. Smrruey. Insofar as the agreements, say, of the International 
Labor Organization are concerned, where they deal with such sub- 
ects as maternity protection, do you think that those are appropri- 
ate matters for the consideration of international agreements ? 

Mr. Lasuney. I do not know. I have no idea. I do not believe 
| could be of any service to the committee in discussing this proposed 
constitutional amendment by going into the details of various social 

ibjects that might be discussed around the table in educative process 
of these various committees associated with the United Nations. I 
lave not enough information on the subject to be of any value to the 
ommittee. 

Mr. Smrruey. The only reason I asked you the question, sir, was 
because of your earlier reference that you would encourage them to 
go into these field as much as possible. 

Mr. Lasuuey. Yes. 

Mr. Smrrney. If I misinterpreted you, I wanted to give you an 
opportunity to answer that question. 

Mr. Lasuiey. At the time you began asking me, in answer to Sena- 

Symington I was saying or was about to say—perhaps I may 
not have finished the point—I was about to say, I think, that the 
Government does not have the power to make treaties which are con- 
trary to the pense of the Constitution any more than the Con- 
gress has power to pass laws which are contrary to the prohibition in 

. Constitution. The Constitution is the background against which 
treed must be measured, against which acts of Congress must be 
measured, as to their validity. 

Mr. Smrrnry. Were you present at the Louisville, Ky., regional 
meeting of the American Bar when Mr. Dulles made his statement 
which has been widely quoted ¢ 

Mr. Lasniey. No, I was not. 

Mr. Smrruery. To the effect that treaties can override the 
Constitution ? 

Mr. Lasuey. In a pamphlet published by the committee on peace 
ind law of the American Bar Association, I saw an excerpt from 
his speech to that effect, and I did not have the rest of the speech. I 
do not know whether the bald language that was quoted has been 
modified by further exposition in the speech. I do not know that. 
But so far as the categorical statement you have just quoted is con- 
cerned, I would not agree with that. . 

Mr. Smrrney. I have no further questions. 

The Cuatrman. I want to thank you very much for coming. You 
always help out this committee. It was a very fine thing for you 
to do. 

Mr. Lasuiey. Thank you so much, Senator Langer. 





650 TREATIES AND EXECUTIVE AGREEMENTS 
The Cuarrman. Mr. Albert Edelman ? 


STATEMENT OF ALBERT I. EDELMAN, ATTORNEY AT LAW AND 
MEMBER OF THE BOARD OF DIRECTORS OF THE AMERICAN 
ASSOCIATION FOR THE UNITED NATIONS 


Mr. Epetman. I am Albert I. Edelman, an attorney with offices 
30 Pine Street, New York City, anda member of the board of directors 
and executive committee of the American Association for the United 
Nations. 

I appear before this committee in two capacities, one as an individual 
citizen and member of the board of American Association for the 
United Nations, and, secondly but primarily in my capacity as chair- 
man of the resolutions committee of a conference that was held here 
in Washington just 2 weeks ago which dealt with United States 
respons sibility for the world leadership. It was held at the Shoreham 
Hotel on March 1, 2, and 3. 

The conference was attended by delegates and observers from 120 
national organizations. The conference was opened with a message 
from the President, and it was addressed by the Secretary of State 
and by distinguished representatives of both political parties. It was 
the third annual conference of its kind, each one called by the Ameri- 
ean Association for the United Nations, dedicated to discussion of 
United States responsibilities in international affairs, and dedicated 
to the common purpose of strengthening American support of the 
United Nations. 

Senator Dirksen. Mr. Edelman, tell us a little more about the Asso 
ciation for the United Nations. I would like to know a little about the 
background of the organization. 

Mr. Evenman. Yes. The American Association for the United Na 
tions, Senator, is a membe rship corporation which is the successor to 
the League of Nations Association, which existed for many years prior 
to World War II. It hasa board of directors— 

The CuarrmMan. Give us the names of your board of directors. 

Mr. Epetman. The members of the board of directors include: Mr. 
Thomas J. Watson, Mr. Sumner Welles, Mr. Adlai Stevenson, Mr. 
Harry Bullis, Mr. Herman Steinkraus, Mrs. Franklin D. Roosevelt. 

I can add tothose. I ama member of the board. 

The Carman. Will you furnish a complete list ? 

Mr. Epetman. May I furnish complete list to the committee ? 

Senator Dirksen. That will be good. Furnish a complete list of 
the board. I suppose’it has officers, also ¢ 

Mr. Everman. Yes; it has officers. The honorary chairmen are Mr. 
James T. Shotwell and Mr. Sumner Welles. The president is Mr. 
William Emerson, of Boston. The vice presidents are Mr. John W. 
Davis, Mr. Douglas Fairbanks, Jr., and there the two otHers. 

May I furnish you with a list of officers? The executive director 
is Mr. Clark Eichelberger. 

Senatot Dirksen. And all of the directors. I think it would be 
helpful if you could furnish at least a little identity. I assume, for 
instance, Harry Bullis is identified with General Foods or General 
Mills. Would that ber right ¢ 

Mr. Epetman. Yes, sir. 

Senator Dirksen. Give us some idea. 

Mr. Epetman. You would like a description in each case ? 
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Senator Dirksen. That is right, and insert a statement. I presume 
a corporation not for profit. 

Mr. EpeELMAN. Yes, sir. 

Senator Dirksen. Organized under the laws of New York ? 

Mr. Eve-man. Yes, sir. 

Senator Dirksen. Put in something also about your membership 
,we get a pretty good picture. How many members do you have, 
the way ¢ 
‘Mr. EpetMan. We have approximately 45,000 enrolled members. 
Senator Dirksen. Are they dues-paying members ¢ 

Mr. Epetman. Dues-paying members. We have chapters and re- 
onal offices in every port of the country, and we also have what 
re called affiliated organizations, and they consist of quite a a large 
imber of national org: nizations and community organizations from 
rious sectors of Americ an life with whom we have an affiliation in 

matter of international affairs and United Nations affairs, speci- 

illy. 

Senator Dirksen. Is it a self-sustaining organization based on dues / 
Mr. EprumMan. It is based on dues and eifts. 

Senator Dirksen. Large donors ¢ 

Mr. EpetmMan. It is hard to define the word “large,” but there are 
who give substantial gifts and others who give more 
odest gifts. 

Senator Dirksen. Is that restricted information, or could it be 
pplied for the record ¢ 

Mr. Everman. I cannot answer that offhand. If I may, Senator, 


I would like to consult the members of our executive committee. We 


vould be delighted to supply anything that we can. 
The CHarrMan. How much are your dues a year ¢ 
Mr. EpenmMan. The dues are in varying categories, starting I think 
th $2 or $3, $5, $10, and some contribute $25. 
Senator Dirksen. You have life memberships, I suppose / 
Mr. Everman. I do not think we have precisely that designation 
our association, 
Senator Dirken., You maintain headquarters in New York? 
Mr. Everman. Our national headquarters is maintained at 45 East 


65th Street. 


Senator Dirksen. And you have a paid staff, I assume. 


Mr. Epeuman. We havea paid staff, 
Senator Dirksen. Put that all in the record as background. 


Mr. Epetman. Yes, Senator. 
The information supplied follows :) 


OFFICERS 





Clark M. Ejichel 





director : 





Executive 





Honorary presidents: 


Sumner Welles berger 
James T. Shotwell Associate directors : 

President : William Emerson Estelle Linzer 

Executive vice president: Oscar A. Margaret Olson 

de Lima Director for finance: Hall A. Siddall 

Vice presidents: Director for public information : 
Mrs. Emmons Blaine Eleanor Mitchel 
John W. Davis Director for formal education: John V. 
Joseph E. Davies P, Lassoe, Jr. 


Douglas Fairbanks, Jr 
Manley ©. Hudson 
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Henry A. Atkinson 
Mrs. Dana C. Backus 
Cyril J. Bath 

Jacob Blaustein 
I'rank G. Boudreau 
Harry A. Bullis 
Ralph J. Bunche 
Harold S. Buttenheim 
James B. Carey 
Benjamin V. Cohen 
Andrew W. Cordier 
Maleolm W. Davis 
Oscar A, de Lima 
Ken R. Dyke 

Albert I. Edelman 
Clark M. Eichelberger 
Victor Elting 

William Emerson 
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BOARD OF DIRECTORS 


Pauline E. Mandigo 
Charles L. Marburg 
Phoebe Marr 

William Menke 

Hugh Moore 

Carlyle Morgan 

James P. Pope 

Mrs. Joseph M. Proskauer 
Mrs. Franklin D, Roosevelt 
Easton Rothwell 

Hugh Schwartzberg 

Paul C. Sheelin 

James T. Shotwell 
Gregory Smith 

Mrs. William Dick Sporborg 
Herman W. Steinkraus 
Adlai Stevenson 

Arthur Sweetser 


Raymond B. Fosdick Telford Taylor 
Melvin D. Hildreth Thomas J. Watson 
John I. Knudson W. W. Waymack 
Herbert H. Lehman Sumner Welles 
Myrna Loy Quiney Wright 

Mr. Everman. Resuming, if I may, on the Washington conference, 
we had there representatives of these many national organizations, 
which included many sectors of American life. There were repre- 
sentatives of labor organizations, industry, church groups, public 
affairs groups, veterans organizations, and so on. 

Mr. Smirney. You have then what is known as member organiza- 
tions? 

Mr. Epetman. I want to explain, in presenting the resolutions, with 
particular reference to Senate Joint Resolution 1, I want to describe 
as accurately as I can the character of this conference and the condi- 
tions under which the resolution was adopted. I want it to be very 
clear on the record. These many organizations are invited by the 
American Association for the United Nations to send delegates or 
observers to attend our conference, which includes addresses by dis- 
tinguished representatives of government and includes roundtable 
discussions and includes debate on an adoption of a series of resolu- 
tions. One of the resolutions adopted at this conference which was 
he ld just 2 weeks ago. 

(The witness Lashley was heard at this point, following which Mr. 
Edelman resumed the stand.) 

The Cuarrman. You may continue your statement, Mr. Edelman. 

Mr. Epetman. Thank you, Senator. 

I would like first to say a word about some reference that was made 
to me by Senator Dirksen while I unfortunately had left the room, but 
on my return I gathered that Senator Dirksen made some reference to 
the American Association for the United Nations and its program of 
distributing materal about the United Nations. 

I want as far as I can to assure you, Senator Dirksen, that our work 
is educational work, educational work about the United Nations and for 
the support of the United Nations. We do not customarily appear to 
testify on legislation, but we deem this issue very much as you deem it, 
to be a matter that is nonpartisan and nonpolitic al, and we felt that our 
concern in United Nations affairs justified our coming here really as 
individual citizens. 
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[ stated at the outset that I appear as an individual citizen, but I] 

eht in some way to qualify myself by indicating my connection 

th the American Association for the United Nations because in that 
pacity I have had considerable familiarity with the United Nations 
fairs, and I have had considerable interest in their development. 

Senator Dirksen. May I say that your association has a perfect 

cht to get out any literature and any house organs, things that go to 

. members. I have an idea that it certainly delineates the general 

eme and the objective of your association. I do not think anybody 

the American scheme can quarrel with that. I simply cited it, 
owever, to say that it is not unlike organizations that have other 
objectives in the field of labor, in the field of agriculture. They do 
heir best through the right of petition, the right of assembly, the 
right of presentation to the legislatures and the Congress to assert that 
point of view, and it is perfectly allright. I did not mean to disparage 
t, you understand. 

| do say, however, that it represents a very definite growth in 
\merica today, because an organization with several million members 
who are dues-paying members can develop a considerable treasury, can 
carry on a very skilled line of public relations, and it has a very 
definite effect upon the thinking of the people. Those pressures, if 
you want to call them pressures, have a very definite impact upon 
public thinking. 

(he CuarrmMan. I guess you fellows understand each other. Will 
you proceed. 

Mr, Epetman. I began by saying that I am primarily here 

Senator Dirksen. You are at the place where it says, “In my 

ipacity- — 

Mr. Everman. I am primarily here, gentlemen, to present to this 
committee a separate resolution that was adopted at the Washington 
conference of 2 weeks ago that I earlier described to you, expressing 
opposition to Senate Joint Resolution 1. I ask that it be annexed to 
this statement. I have attached it to the statement that I submitted to 
the committee 

The CHarmmMan. We have it here? 

Mr. Everman. Yes; it is attached to the end of the statement in 
mimeographed form. 

The CHarrman. Two pages? 

Mr. Everman. Yes, Senator. 

[ want to make clear that we do not claim that this resolution 
lopted by the conference binds all of the organizations represented, 
since the delegates were voting as individuals, but with a sense of 
responsibility to the organizations which appointed them. I might 
idd that we treat the resolutions as non-self-executing, and each or- 

nization is free to act upon them and implement them in its own 
vay. I might add also that we do seek in some way to keep in contact 

ith each other in respect to resolutions that may have been adopted. 

[I will only briefly summarize the sense of this resolution that we 
ire submitting. 

The Cuarrman. Your whole statement is going to be filed, you 
understand. 

Mr. Everman. Yes, I understand, Senator. I am going just to 
briefly summarize it, if I may. 
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Senator Dirksen. Let the record show that it is filed. 
Mr. Everman. The resolution emphasizes the crippling effect thai 
section 2 of the proposed amendment would have on United States 
activities in every field where international cooeration is essential to 
successful action. It specifies the telling example of our policy with 
respect to international control of atomic-bomb facilities. We fee] 
that thus far it has been Soviet intransigeance that has made this bold 
stride toward armament control impossible. It is our feeling that if 
this proposed amendment should now be written into our Constitution, 
we could no longer otfer these hopeful and historic proposals, and 
the world would straightaway recognize that the United States has 
lost its capacity for leadership by losing its capacity for agreement. 
I will not go into further detail concerning the substance of the 
resolution because it is submitted for the record. I would only add 
that the conference resolution concerned itself with the concept that 
the greatest danger presented by this proposed amendment is that it 
would tie the hands of the President and the Senate in advance, 
making impossible the free conduct of our international relations even 
in times of crisis. We say there is nothing now to prevent the Senate 
from rejecting any treaty that it deems undesirable or inimical to the 
interests of the United States. 
(Mr. Edelman’s prepared paper is as follows :) 











STATEMENT OF ALBERT I. EDELMAN, NEW YORK ATTORNEY, AND MEMBER OF THI 
Board OF DIRECTORS OF THE AMERICAN ASSOCIATION FOR THE UNITED NATIONS. 
IN OPPOSITION TO SENATE JOINT RESOLUTION 1 





Senator Langer and members of the connnittee, I appreciate the privilege of 
appearing before you. I am Albert I. Edelman, an attorney with offices at 30 
Pine Street, New York, N. Y., and a member of the board of directors and execu 
tive committee of the American Association for the United Nations. 

I appear before this committee in two capacities—as an individual citizen, 
who is a member of the board of directors of the American Association for the 
United Nations, and secondly but primarily in my capacity as chairman of the 
resolutions committee of the recent Washington conference on United States 
Responsibility for World Leadership held at the Shoreham Hotel just 2 weeks ago, 
on March 1, 2, and 3. The conference was attended by delegates or observers 
of 120 broadly representative national organizations. 


The conference was opened 
with a message 


from the President, and it was addressed by the Secretary of 
State and by distinguished representatives of both political parties. This was 
the third annual conference of its kind, called by the American Association for the 
United Nations, dedicated to discussion of United States responsibility in inter 
national affairs, and to the common purpose of strengthening American support 
of the United Nations. With each year the conference grows in numbers and in 
spirit. The delegates represented every sector of American life—labor, industry, 
church groups, public affairs groups, veterans organizations, social, professional, 
and business organizations, 

In my capacity as chairman of the resolutions committee of the conference I 
am here to present the separate resolution adopted by the conference, expres 
sing opposition to Senate Joint Resolution 1. I ask that 


it be annexed to this 
statement in the record. 


We do not claim that this resolution adopted by the 
conference binds all of the organizations represented, since the delegates were 
voting as individuals, but with a sense of responsibility 


to the organizations 
which appointed them. 


We treat the resolutions as non-self-executing, and each 
organization acts upon them and implements them in its own way. Each year, 
the conference designates a continuing action committee which acts as a clearing 
house during the year for the channeling of information of common coneern in 
the field of international affairs, and which may circulate a call to action on 
crucial pending issues, 

In the preamble to the general body of resolutions adopted by the conference, 
we said: 
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We, the duly authorized delegates of 120 broadly representative organizations, 
gathered in conference in Washington, under the auspices of the American 
Ct that {ssociation for the United Nations to discuss United States responsibility for 
States vorld leadership in 1953. We speaker as free citizens with a sense of responsi- 
tial t, hility to the organizations Which appointed us. 
kh rhe President of the United States in his inaugural address of January 20 
le this important declaration: ‘Respecting the United Nations as the living 
e Tee gn of all people’s hope for peace, we shall strive to make it not merely an elo- 
Ss bold quent symbol but an effective force. 
hat if We take these words of the President's pledge for our declaration of purpose 
s critical year of 1953 and ask God’s blessing upon our country and the 
“| Nations. Our common purpose is to rally the American people to support 
United Nations and to strengthen participation of the United States in the 
ted Nations 
men} For our two previous conferences we met in Chicago to speak our message 
oa d-America. We meet this year in Washington to make our petition directly 
t the ‘Government, mindful that the steps of the new administration in relation 
V add our United Nations obligations may set our course for years to come. 
Our confidence is reassured by the President’s expression of faith in the 
ted Nations. We are here to express to the new administration and the 
ngress the concerted views of our Civerse groups, united in the purpose of 
porting every action and program which implement the United Nations re- 
onsibilities of our country and contribute to making the United Nations an 
fective foree.’ 


V wit} 


ut iQ) 


Although every public-opinion poll shows overwhelming support for the 
ted Nations, we are aware of increasing opposition by determined forces. 
ote with concern growing counsels which would in effect abandon the United 
ms, withdraw American participation, and nullify effective international 
ements. We note and oppose resolutions introduced in Congress to with- 
w, and others to cripple by constitutional amendment the historic treaty 
king power.” 

The resolution of our conference which opposes Senate Joint Resolution 1 

phasizes the crippling effect that section 2 of the proposed amendment would 
ve upon United States activities in every field where international coopera- 
is essential to successful action. The telling example of our policy for 
ernational control of atomic-bomb facilities is cited. Our Government has 
mpioned proposals for control and inspection of atomic-weapon facilities at 
source. Thus far, it has been Soviet intransigeance that has made this bold 
ride toward armament control impossible. If the proposed amendment should 
be written into our Constitution, we could no longer offer these hopeful and 
orice proposals, and the world would straightaway recognize that the United 
tes has lost its capacity for leadership by losing its capacity for agreement 
rhe conference resolution also cites the impact that section 2 would have upon 
now beneficial participation in agreements and organizations in the fields 
communications, health, conservation, agriculture, and other fields where inter- 
tional action is essential to cope with the facts of international life. In the 
ttle to prevent the spread of contagious disease, bacteria do not stop at national 
rders to await entry permits. We are committed, and happily so, to numer 

: international dents upon the entirety of our domestic affairs. If, in needless 

r and apprehension we now seek a withdrawal behind a hard, impenetrable 
asement of national self-sufficiency, we invite isolation, solitude, and disaster. 

The conference resolution asserts that the greatest danger presented by the 
proposed amendment is that it would tie the hands of the President and Senate 
in advance, making impossible the free conduct of our international relations 
even in times of crisis. For the restrictions of section 2 might, at some critical 

me for action, necessitate resort to the dangerously slow process of further 

mstitutional mendment. There is nothing now, we say, which prevents the 
Senate from rejecting any treaty which it finds unacceptable, undesirable, or 
inimical to American interests, or from accepting it subject to reservations. The 
proposed amendment indicates a distrust of existing constitutional safeguards 
which have proved so wise and finely balanced throughout our history, and a dis- 
trust of the wisdom and capacity of our elected Senators and of the judgment 
‘f our President. 

With respect to section 1 of the proposed amendment, the conference agreed 
vith views of the representatives of the Bar Association of the City of New York, 
and of other distiguished constitutional lawyers who have appeared before you, 
sserting that constitutional doctrine already established makes these provisions 





656 TREATIES AND EXECUTIVE AGREEMENTS 


unnecessary Their needless adoption at this time would weaken the confidene, 
of other nations in the future international policies of the United States, anq 
would be particularly damaging at a time when we have been urging federation 
on Western Europe. 
The conference resolution closes with these words: 
“The security of the United States is vitally dependent upon the success 
J Nations. Proposals such as the Bricker amendment, which wi 
mpo le for the United States to fulfill all of tis responsibilities a 
member of the world community, would jeopardize our chances of obtaining la 


THE BrRIcKER RESOLUTION 


on Adopted by the Conference on United States Responsibility for V 
1953, Shoreham Hotel, Washington, D. C., March 1, 2, 3, 1! 


y opposed to the Bricker, Watkins, and other proposed 
ients which would seriously impair the capacity of the Unit 
an effective role in world affairs by imposing limitations 
existing er to make treaties and executive agreements, and by settin 
additional obstacles to putting such treaties and agreements into effect. 
One of the proposed amendments contains an article which states that 
treaty shall authorize or permit any foreign power or any international organiza 


* matter essent 


tion to supervise, control, or adjudicate ‘ any * * 
within the domestic jurisdiction of the United States.’ A major objective o 
treatymaking has always been the protection of American citizens abroad. This 
implies that we must give reciprocal protection to foreign nationals in the United 
States, which might be impossible under the foregoing provision. In developing 
measures for our own security, it may in the future become essential for us to 
have the constitutional power to grant to other nations or international organiza 
tions, regional or otherwise, the same rights in territory under our jurisdiction 
which have been given to us in connection with military bases which we have 
established abroa Our | | authority to enter into such agreements would be 
doubtful if the quoted article were adopted. Nor could we enter into any agre¢ 
WW regarding international inspection of atomic bomb facilities such as that 
proposed by our Government Also, the United States has in the past secure 
important benefits irom participation in international agreements or organ 
i concerned with communications, conservation, labor, agriculture, hea 
i international crime and other fields where international cooperatior 
action. The provision quoted above would prevent us 
continuil » enjoy these benefits 
Other Visions would prevent any treaty or executive agreement from lx 
coming effecti as internal law unless special legislation were enacted by bot! 
} These would impose cumbersome and rigid procedures it 
and rapidity of action are essential and would seriously 
President to act promptly in emergencies. They would 
ne of the states might prevent the application i 
ch the United States was a party. 
by the proposed amendments to the Constitution 
and the Senate would be tied in advance, Th 
ig constitutional safeguards, of the wisdom of our 
judgement of the President. Some of the propos 
idv established constitutional doctrine, since 1 
impair constitutionally guaranteed rights. Their needless adoption 
vould weaken the confidence of other members of the United Nations 
in the future international policies of the United States and would be particularly 
inappropriate at a time when we have been urging federation in Western Europe 
There is nothing now which prevents the Senate from rejecting any treaty which 
finds unacceptable, undesirable, or inimical to American interests, or from 
accepting it subject to reservations. We believe that the procedures now in t! 
Constitution are adequate to prevent the United States from becoming committ« 
to ill-advised international agreements 
Any restrictions, such as those mentioned above, on the conduct of interna 
tional relations could not be removed, even in times of crisis, except through the 
dangerously slow process of further constitutional amendment. 
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e security of the United States is vitally dependent upon the success of the 
ed Nations. Proposals such as the Bricker amendment, which would make 
possible for the United States to fulfill all of its responsibilities as a mem 

the world community, would jeopardize our chances of obtaining lasting 


Mr. Everman. Having presented this specific resolution of the con- 
e, I should like to add to this presentation some thoughts of my 
which I will make as brief as possible, which are not contained 

e matter presented in print. 

F wing the careful analysis of constitutional doctrine to those 
iave already ably covered the matter, I limit myself to two pri- 
observations. ‘The first relates to the genius of our Constitu- 

I think its genius lies in its fine balance of certitude with 
ibility. As we have grown in numbers and strength, the Con- 
ion has given full play to the needs of changing times and 
ng conditions. But for all its adaptability, it has preserved 
the fundamental structure of our Republic. It has held invio 
the safeguards of our individual liberties and has maintained 
lelicate balance of powers as between the three branches of our 
ernment, 
mes Bryce, the keen English observer of American affairs, said 
r Constitution, I quote: 

Yet after all deductions, it ranks above every other written constitution for 

trinsic excellence of its scheme, its adaptation to the circumstances of 
people, the simplicity, brevity, and precision of its language, its judicious 
ture of definiteness in principle with elasticity in details. 

ry provisions now sought to be inserted into this immortal docu- 
bid fair to rob it of these attributes of its greatness. They are 
wing departure from that simplicity, brevity and precision of 

cuage which have so distinguished it as a workable blue print of 
ernment. The judicious mixture is being threatened with dilution 
distortion. Never before in our history as a Nation have we ex 

such unsureness about our structure of government, such 
st of the office of the Preside ney and of the Senate. 

{ would like to say at this point with respect to the observation 
made to Mr. Lashley, Senator Dirksen, that the problem of seek- 
absolute security from our own misjudgment is to me an unreal 

tic problem, because if we seek absolute security from possible mis 

lement I think paralysis must necessarily set in. If two-thirds of 

» Senate cannot be trusted, why a majority of the House, why a 
jority of the Supreme Court, why a majority of the people? Sec- 
2 gives us no protection against mistakes of judgment. It sets 
the word “domestic” as if we constitute a word for our capacity 
vovern ourselves. 
his committee has been reminded by prior witnesses of the lengthy 

nd careful debates of the constitutional convention on the subject 

f the treaty-making power and the eventual repudiation of the alter 
itive proposals. No single voice, as I understand it, has been raised 

efore this committee to condemn or even to quest ion any treaty that 

n American President signed or a United States Senate ratified. 
| the voices that have been raised in favor of the radical alteration 

of the structure of our Government are voices of fear for what might 

ippen in the future. Wise lawmakers I think legislate to wipe out 
xisting evils. They do not battle specters and apparitions. Here 
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the Congress and the whole people are being urged not merely to 
legislate, but to alter our Constitution and its scheme of separation of 
powers by reason of imagined threats of intrusion upon our domestic 
affairs. 

I recall that one of the witnesses in the prior proceedings spoke of 
preserving the old treasures of our Constitution. I submit that among 
its greatest treasures is its fine scheme for the structure of our Goy- 
ernment and the balance of Federal powers. It is my view that 
Senate Joint Resolution 1 proposes a radical renovation of our con- 
stitutional system in language that is indefinite, inflexible, and | 
submit unworkable. 

Senator Dirksen. Mr. Edelman, would you mind an interpolatio: 
at that point ¢ 

Mr. Everman. Not at all, Senator. I would welcome it. 

Senator Dirksen. Do you follow the activities of the members of 
your association insofar as they give attention to cases that are pend- 
ing in court that may involve and arise from responsibilities flowing 
out of the United Nations Charter? 

Mr. Evetman. Do our members—— 

Senator Dirksen. I say do you give any attention to it? 

Mr. Evetman. So far as I am able I maintain an interest in develop- 
ments that might arise out of United Nations affairs. 

Senator Dirksen. Would you know whether or not the American 
Association for the United Nations intervened as amicus curiae in a 
case that went to the Supreme Court, the October term, 1947? It 
was a case that arose out of Missouri and the petitioners were J. D. 
Shelly and others, Louis Kraemer, Orsel McGhee, Benjamin J. Sipes, 
Frederick E. Hodge, and a good many others. I think that can go 
into the record. 

(The brief referred to follows :) 
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= 7 IN THE SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1947 


No. 72 
J.D. SHELLEY, ET AL, PETITIONERS 
v. 
Louts KRAEMER, ET AL. 


NY WRIT OF CERTIORARI TO THE SUPREME COURT OF THE STATE OF MISSOURI 


No. &7 


ORSEL MCGHEE, ET AL., PETITIONERS 
v. 
BENJAMIN J. SIPES, ET AL. 


N WRIT OF CERTIORARI TO THE SUPREME COURT OF THE STATE OF MICHIGAN 


No. 290 


JAMES M,. HURD, ET AL., PETITIONERS 
v. 
FREDERICK E. HOpGE, ET AL. 


No, 291 


RAPHAEL G. URCIOLO, ET AL., PETITIONERS 
© 
FREDERICK FE. HopGe, ET AL. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT 


OF COLUMBIA 


MOTION OF THE AMERICAN ASSOCIATION FOR THE UNITED NATIONS 
FOR LEAVE TO FILE BRIEF AS AMICUS CURIAE 


The American Association for the United Nations respectfully requests this 
rt for leave to file a brief as amicus curiae in the above-captioned cases. We 
e received the consent of counsel to both petitioners and respondents in Nos. 
1), and 291. We have not received any answer to our letters to counsel in 


‘he American Association for the United Nations is a nationwide, non-profit 
rganization whose members are vitally interested in adherence by this Govern 
ent to the provisions and to the spirit of the United Nations Charter. 

We have filed this brief because of the extraordinary importance of these cases, 
particularly with reference to the good faith of this country in observing the 
ntent of the Charter. We believe that, if this Court were to uphold the decrees 
below enforcing racial restrictive. covenants, the guarantees of fundamental 

man rights contained in the Charter would be vitiated and the international 
prestige of this country would be greatly impaired. We further believe, although 
this point will not be elaborated upon in our brief, that these decrees violate the 
Fifth and Fourteenth Amendments to the Constituion. 

On the other hand, reversal of the decrees by this Court would be a magnificent 
ffirmation of the principles to which this country has subscribed in the United 
Nations Charter and in the United States Constitution. The American Asso 

ion for the United Nations, therefore, respectfully requests leave to file this 


rief amicus curiae. 
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BRIEF FOR THE AMERICAN ASSOCIATION FOR THE UNITED NATIONS 
AS AMICUS CURIAE 


OPINIONS BELOW 


The opinion of the Supreme Court of the State of Missouri in No. 72 (R. 153. 
159), is reported at 198 S. W. 2d 679. The opinion of the Supreme Court of the 
State of Michigan in No. 87 (R. 60-69), is reported at 316 Mich. 614. The opinion 
of the United States Court of Appeals for the District of Columbia in Nos. 299 


and 291 (R. 417-482) is reported at 162 F. 2nd 233. 


JURISDICTION 


This Court’s jurisdiction is invoked under 28 U.S. C. § 344 (b) and § 357 (a). 


Gia. 


QUESTION PRESENTED 


This brief will be primarily concerned with the question of whether by en. 
forcing racial restrictive covenants (a) so as to preclude petitioners, as negroes 
from purchasing and/or occupying realty, (b) so as to preclude other owners 
of realty from selling or leasing their property to negroes, and (¢c) so as to 
eject negroes from property already occupied by them, the Courts below violated 
Articles 55 (¢) and 56 of the United Nations Charter. 

The second question discussed is whether the enforcement of racial restrictive 
covenants by the Courts below does not constitute improper interference with the 
public policy enunciated in Executive Agreements and Declarations, made in the 
conduct of the foreign relations of the United States. 


SUMMARY OF ARGUMENT 


I. Enforcement of racial restrictive covenants is a violation of Article 55 (c) 
and 56 of the treaty known as the United Nations Charter. 


a. Interpretation of Articles 55 (c) and 56. 
b. The obligations of the United States under Articles 55 and 56 are no 


, 


qualified by Article 2, Paragraph 7 thereof. 

Il. As part of the “Supreme Law’ of the Land”, treaties invalidate conflicting 
provisions of state common law or state statutes. 

IiI. Both state and federal courts are prohibited from taking affirmative action 
which contravenes the declared foreign policy of the United States of eliminating 
racial and religious discrimination. 

IV. Court orders enforcing racial restrictive covenants constitute govern- 
mental action. 


I 


ENFORCEMENT OF RACIAL RESTRICTIVE COVENANTS IS A VIOLATION OF ARTICLES 
55 (c) And 56 or THE TREATY KNOWN AS THE UNITED NATIONS CHARTER. 


A. INTERPRETATION OF ARTICLES 55 (C) Qnd 56 


Insofar as presently relevant, Article 55 (c) of the United Nations Charter 
provides: 


“* * * the United Nations shall promote * * *uniform respect for, and 
observance of, human rights and fundamental freedoms for all without dis- 
tinction as to race, sex, language, and religion.” 


Article 56 of the Charter embodies the following commitment by the ratifying 
nations to implement the provisions of Article 55: 


“All members pledge themselves to take joint and separate action in coop- 
eration with the Organization for the achievement of the purposes set forth 
in Article 55,” 

The United Nations Charter was ratified by the President of the United States, 
after consent had been given by the Senate pursuant to Article II, Section 2, of the 
Constitution. 51 Stat. 1031. Accordingly, the Charter is a “treaty made * * * 
under the authority of the United States” and is “the supreme law of the land.” 

Unless assured equal access to housing and shelter, minority groups are dis 
criminatorily deprived of liberty and property. Hence it seems to us plain that 
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right to acquire and occupy property without discrimination because of race 
ne of the “fundamental freedoms” protected by Articles 55 (c) and 56 of the 
ity. In particular, these provisions preclude all courts of the United States 
entering any decrees which affirmatively support and enforce racial discrim- 
tion in the acquisition and occupancy of property. 
) Recognizing that a scrupulous respect for international agreements is the 
jrock upon which civilized international life is built, this Court has consist- 
held that such agreements must be broadly construed. 
Tucker v. Alewandroff, 183 U. 8S. 424, 437, the court quoted approvingly 
cellor Kent’s famous doctrine: “Treaties of every kind are to receive a fair 
beral interpretation according to the intention of the contracting parties, 
re to be kept with the most scrupulous good faith” (1 Kent, Commentaries, 


4). 
Factor v. Laubenheimer, 290 U. S. 276, 293, this Court held: 


‘In choosing between conflicting interpretations of a treaty obligation, a 
rrow and restricted construction is to be avoided as not consonaut with 
he principles deemed controlling in the interpretation of international agree- 
ents * * *, For that reason if a treaty fairly admits of two constructions, 
ne restricting the rights which may be claimed under it, and the other 
ilarging it, a more liberal construction is to be preferred.” 

; doctrine is equally applicable in the construction of treaties dealing with 
tions which, under our Federal system, might otherwise be confided to the 
sdiction of the separate states.’ For, as stated by Mr. Justice Stone in 

en Vv. Johnson, 279 U. S. 47, 52: 


* * as the treaty-making power is independent of and superior to the 
egislative power of the states, the meaning of treaty provisions so construed 
is not restricted by any necessity of avoiding possible conflict with state 
* * *? 





legislation 
_ also, Valentine, et al. v. Neidecker, 299 U. S. 5; Jordan v. Tashiro, 278 U.S. 





See 


23, 127-130. 


®) The decision of the Supreme Court of Michigan in No. 87, McGhee € 

UcGhee v. Sipes, et al. (R. 60-69), asserted that the provisions of Articles 55 (c) 

1 56 of the Charter are merely the statement of “an objective devoutly to be 
ed by all well-thinking people.” 

his interpretation is an unreasonable construction of these Articles. If the 

men of the Charter had possessed the limited intention ascribed to them 

he Supreme Court of Michigan, they need only have inserted therein a general 


tration that the promotion of human rights was one of the objectives of the 


anization, 

Indeed, the first draft of the United Nations Charter—the so-called ‘The Dum- 
on Oaks Proposals’—contained only the most nominal reference to the pro- 
ion of human rights and did not place any obligation upon the signatory 

for their protection. (See Stettinius, Charter of the United Nations— 
ort to the President on the Results of the San Francisco Conference, Dept. of 
State Publication 2349, Conference Ser. 71, pp. 25-27.) 

However, at the outset of the San Francisco Conference, the United 
Delegation proposed that the agreement be expanded to include guarantees of 
the fundamental freedoms “for all, without distinction as to race, sex, language 
or religion”. The present language of Article 55 (e) was drafted principally 
by the United States Delegation. Former Secretary of State Stettinius, in 
his Report to the President on the San Francisco Conference, stressed the sig- 
nificance of the word “observance” in the final version of that Article. Jbid. 

lhe record of the San Francisco Conference further indicates that Article 56 

is inserted in the Charter so as to make the pledge of observance of human. 


States 









This statement is not to be taken as a concession that, apart from the existence of 
int international agreements, the determination of whether or not racial restrictive 
enants should be judicially enforced is to be made solely in the light of the public policy 
the several states. In our opinion, enforcement of such covenants is prohibited by the 
Fourteenth Amendment to the United States Constitution, for the reasons persuasively 
tated in the amicus briefs filed herein by the Department of Justice and by the American 
Civil Liberties Union. 
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rights contained in 55 (¢) a commitment binding upon the member nations? 
As stated in a Committee report, the obligation imposed by Article 56 was thre 
fold: “To take separate action to implement the purposes of Article 55, to tak: 
joint action, and to cooperate with the Organization.” See Goodrich and Hay 
of the United Nations, Commentary and Documents (1946), p. 192 
y Stettinius has stated that Article 56 was intended to constituts 
y the signatory powers to protect human rights, “to their own best 
in their own way, and in accordance with their own political and e 
ustitutions and processes” Stettinius, op. cit. supra, p. 115. 
federal structure of the United States, it is the especial responsibilit 
t to take appropriate action to protect, as against discrimination 
governmental bodies, including the state courts, those human rights 
whose enforcement the United States Government is pledged by solemn inte1 
fional agreement 
(3) As previously pointed out. Article 55 (¢) was introduced into the Tre 
at the insistence of the United States Delegation to the San Francisco ¢ 
ference It is therefore appropriate that consideration should be give 


interpreting this Article, to the traditional American definitions of fund 
mental human rights 

he right to use and occupy real property free of racial discrimination is one 
of those fundamental freedoms 

Congressional acceptance of this tenet is indicated by the Civil Rights Act of 
1S66, reading 


“All citizens of the United States shall have the same right in eve 
State and Territory as is enjoyed by white citizens thereof to inherit, pm 
chase, lease, sell, hold and convey real and personal property.” 8 U.S.C 


In a series of decisions dating back to the 1870's, this Court has made 
plain that racial inhibitions on the opportunity to oceupy realty are prohibited 
by the Fourteenth Amendment Thus in the Ciril Rights Cases, it was held 
that the right “to hold property, to buy and to sell” without discrimination as 
to race could not be impaired by legislative, judicial or executive action by the 
states 109 U.S. 3,17. 

In Yick Wo v. Hopkins, 118 U. 8S. 356,—the first case in which state action 
was invalidated under the Fourteenth Amendment—the unanimous Court barre 
enforcement of a municipal ordinance, which, despite its impartial language, had 
been applied so as to discriminate against the utilization of certain types 
buildings by Orientals. 

The thread of these and similar cases was firmly woven into the law of th 
land in Buchanan v. Warley, 245 U. S. 60. where it was stated that the right 
to buy, use and dispose of property on equal terms was a fundamental right of 
citizenship In effectuation of this principal, it was held that a municipali 
could not constitutionally regulate the purchase and sale of property for occu 
pancy, in terms of the color of the proposed occupant. See, also, Harmon 
Tyler, 273 U.S. 668: City of Richmond v. Deans, 281 U. S. 704. 

(The statement of the majority in No, 290, Hurd v. Hodge, 162 Fed. (2d) 233 

App. D. C.), that the decision of this Court in Corrigan vy. Buckley, 271 U.S 
523, insulates racial restrictive covenants against invalidation under the Fou 
teenth Amendment is clearly erroneous. As pointed out in the dissenting opinion 
of Mr. Justice Edgerton in Hurd v. Hodge, all that the court held in Corrigan was 
that such covenants are not void per se under the Constitution and the Civil 
Rights Act rhe contention that the Constitution and the Civil Rights Act pro- 
hibited enforcement of such covenants was not before this Court in that case.) 

(4) Persuasive support for the conclusion that enforcement of racial restrictive 

_covenants is prohibited by the United Nations Charter is provided by the views o 
authoritative commentators. 


is well established that the record of negotiations preceding the preparation of a 
is germane in construing the provisions of that Agreement. See Terrace, et al. \ 
son, 265 I S. 197, 223-4 q S. Shoe Machinery Company vy. Duplessis Shoe M 
Company, 155 Fed. 842, 848 (C. C. A. 1st): Lighthouses case, Per. Ct. Int. Jus 
, March 17, 1934, Ser. A/B, No. 62, p. 13, 8 Hudson, World Court Reports (1938) 
Lavterpacht, Some Observations on Preparatory Work in the Interpretation 
(1935 +8 Har L. Rev. 549, 552, 571-3, 591: 2 Hyde, International Law (1945 
1468-70: MeNair, Law of Treatics (198 185 
See also United Nations Conference on International Organization, San Francisco, 194° 
pp. 139, 140, and 160; Document 699, 11/3/40, May 30, 1945, and Docu 
June 2, 1945 
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us, Edward Stettinius, Chief of the United States Delegation to the San 
cisco Conference, has declared that the right to purchase and use property 
uit discrimination because of race is one of the freedoms guaranteed by these 
ns See Stettinius, Human Rights in the United Nations Charter (1946) 
\nnals of the American Academy of Political and Social Science, pp. 1 
Similarly, Article 17 of the Statement of Essential Human Rights prepared by 






W\ 








\merican Law Institute declares that 














Everyone has the right to protection against arbitrary discrimination in 


e provisions and application of the law because of race, religion, sex or any 





her reason.” 





s interpretation is further bolstered by the decision of the High Court of 
‘ rio in Re Drummond Wren (1945), 4 Dominion Law Reports 674, (1945) 
( irlo Reports 778. 
s case arose upon an application, under a special statutory proceeding 
ible in Ontario, to have the following restrictive covenant declared invalid: 







not to be sold to Jews or persons of ¢ bjectionable nationality.” 

Ontario High Court found that the quoted covenant was invalid, since 
ve of the United Nations Charter and also of the public policy of the 
ince. The relevant portion of the Court’s decision is as follows: 







First and of profound significance is the recent San Francisco Charter, 
o which Canada was a signatory, and which the Dominion Parliament has 






ow ratified 
“Under articles 1 and 55 of this Charter, Canada is pledged to promote 


niversal respect for, and observance of, human rights and fundamental 
freedoms for all without distinction as to race, sex, language or reli 






% 





LIONS . 
“Ontario and Canada, too, may well be termed a province and a country 
minorities in regard to the religious and ethnic groups which live therein. 
It appears to me to be a moral duty, at least, to lend aid to all forces of 
cohesion, and similarly to repel all fissiparous tendencies which would 
imperil national unity. The common law courts have, by their actions over 
the years, obviated the need for rigid constitutional guarantees in our policy 
by their wise use of the doctrine of public policy as an active agent in the 
promotion of the public weal. While courts and eminent judges have, in 
iew of the powers of our legislatures, warned against inventing new heads 
of public policy, I do not conceive that I would be breaking new ground were 
| to hold the restrictive covenant impugned in this proceeding to be void as 
against public policy. Rather would I be applying well-recognized principles 
of public policy to a set of facts requiring their invocation in the interest of 















the public good 
“My conclusion therefore is that the covenant is void because offensive to 


the public policy of this jurisdiction This conclusion is reinforced, if rein 
forcement is necessary, by the wide official acceptance of international policies 
and declarations frowning on the type of discrimination which the covenant 
would seem to perpetuate” [ (1945) Ontario Reports at 781-754] | Italics 









supplied. | 








OBLIGATIONS OF THE UNITED STATES UNDER ARTICLES 55 AND 56 OF rut 


CHARTER ARE NOT QUALIFIED BY ARTICLE 2, PARAGRAPH 7 THEREOI 





I HI 









‘ticle 2, paragraph 7 of the United Nations Charter provides : 





“Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic 
urisdiction of any state or shall require the Members to submit such matters 








to settlement under the present Charter 





It is plain that this language is a limitation on the United Nations Organization 
self and that it does not in any way modify the obligations assumed under the 






Charter by several member States. 

Article 56 embodies a specific commitment by all signatory nations to carry out 
It is arguable that sub-sections (a) and (b) of Article 
the solution 







the purposes of Article 55 
pledging the promotion of “higher standards of living” and 
are too vague and all embracing to compel 










various international problems 


of all 





Article 14 of the Statement includes among the fundamental freedoms, the righ 
; ? 


Housing 





viduals to “adequate 
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specific action under Article 56, or to affect the decisions of national tribuna)s 
However, the more explicit language of sub-section (c) of Article 56 is a mandate 
to this Court (and the courts of all member nations) to protect all generally 
accepted “human rights and fundamental freedoms.” 

Article 56 imposes upon the United States the legal obligation to enforce the 
objectives stated in Article 55, in accordance with its “own political and econom(, 
institutions and processes.” Stettinius, op. cit. supra, p.115. At the very least 
the courts of the United States are obligated to take no action which violates 
those “human rights and fundamental freedoms”, which as demonstrated abovs 
are protected under Article 55 (c), against discrimination because of “race, sex 
language and religion”, 

The argument of the preceding paragraphs is not intended to be a concessio 
that the question of whether or not Negroes are protected against discrimination 
in the use of land is “within the domestic jurisdiction”, as that phrase is used j 
Article 2, paragraph 7 of the Charter. A field of policy ceases to be essential); 
“within the domestic jurisdiction” of a state, if “the right of the state to use 
its discretion is * * * restricted by obligations which it may have undertaken 
toward other states.” Tunis-Morocco Nationalities Case, 1 World Court Reports 
156 

In so far as the United States has assumed obligations, under Articles 55 
and 56 (and also under the Executive Agreements and Declarations referred 
to in Point III hereof), to protect “human rights and fundamental freedoms 
these matters cease to remain “essentially within the domestic jurisdiction’ 
the United States. 


II 


As PART OF THE “SUPREME LAW OF THE LAND”, TREATIES INVALIDATE CONFLICTING 
PROVISIONS OF STATE COMMON LAW OR STATE STATUTES 


In No. 87, McGhee & McGhee vy. Sipes, et al., The Michigan Supreme Court 
implied that the provisions of a Treaty are not “applicable to the contractual 
rights between citizens when a determination of these rights is sought in a 
State court” (R. 67). This doctrine is contrary to the express language of the 
United States Constitution and to a half score of decisions of this Court, whicn 
make the provisions of treaties binding in all law suits brought in any court in 
the United States. 

(1) Article VI, Section 2, of the Federal Constitution states: 

“This Constitution, and the Laws of the United States which shall be 
made in pursuance thereof; and all treaties made, or which shall be made, 
under the Authority of the United States, shall be the supreme law of the 
Land; and the Judges in every State shall be bound thereby, anything in the 
Constitution or Laws of any State to the contrary notwithstanding.” 


It has been held that Treaties (and other International Agreements) are 
superior to state law in all situations, which are “proper subject of negotiation 
between our Government and the governments of other nations * * *.” Geofroy 
v. Riggs, 183 U.S. 258, 266. See also Santovincenzo v. Egan, 284 U. S. 30, 40. 

As was recently stated by Professor Hyde, “the advancement of interests 
acknowledged to be of international concern” has recently impelled the United 
States (and other nations) to place treaty “restrictions upon the conduct of 
individuals * * in relation to activities which would appear normally to lack 
international significance * * *.” 2 Hyde, International Law (1945 ed.), 1398 
The foreign relations record, developed at length in Point III hereof, indicates 
beyond possibility of quibble that protection of human rights has in recent years 
become one of the important fields of negotiation in foreign relations.° 

Moreover, it is plain that the Tenth Amendment does not in anywise limit 
the Treaty-making power of the Federal Government, even if used to accom- 
plish results which Congress might be impotent to achieve directly. Missouri v. 


5 In any case the precedents of 150 years impel this Court to hold that the determination 
of whether a particular subject is within the sphere of international agreement is a 
political question—where the decision of the Executive and Senate is final. “What the 
President and Senate have deemed a proper subject of international agreement has never 
been otherwise regarded by the Supreme Court.” 2 Hyde, International Law (1945 ed.) 
1400. Cf. Doe v. Braden, 16 How. 635, 657; Terlinden vy. Ames, 184 U. S. 270, 288: 
Anchor Line v. Aldridge, 280 Fed. 870, 876. 
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ind, 252 U. S. 416, 432-3 ;° University of Illinois v. United States, 289 U. S. 48. 
In numerous cases, Treaties concluded by the United States and dealing 
property or contract rights, ordinarily subject to control by the States, have 
held to overrule contrary State laws. 
is, in 1796, this Court held in Ware v. Hylton, 3 Dall. 199, that the 1783 
hetween the United States and Great Britain, which gave British creditors 
ht to recover debts contracted here before the treaty was ratified, notwith- 
ng that the debts may have been paid into the state public treasuries under 
statutes, was “sufficient to nullify the law of Virginia, and the payment 
it 
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Chirae v. Chirac, 2 Wheat. 259: 

Hughes v. Edwards, 9 Id. 489; 

Carneal v. Bank, 10 Id. 181: 

HHauenstein v. Lyunham, 100 U. 8S. 483; 
Geofroy Vv. Riggs, 133 U.S. 258: 

lodok v. Union State’ Bank, 281 U. 8S. 449; 
Vielsen v. Johnson, 279 U.S. 47; 


Clark vy. Allen, 67 Sup. Ct. 1431 










ilso clearly established that the relevant provisions of treaties are binding 
final upon individual citizens, in all actions brought upon private contracts. 
nett v. Chambers, 14 How. 38, was an application for specific performance 
ontract to supply arms to Texan rebels against Mexico, made at a time 
this country still recognized Mexican sovereignty over Texas. This Court 
hat no Tribunal in the United States could enforce a contract, whose terms 
ntrary to the national policy, as embodied in treaties with Mexico 
Gandolfo vy. Hariman, 49 Fed. 181 (C. C. S. D., Calif.), the Cireuit Court 
ed to enforce a private covenant not to rent property to Chinese persons, 
he ground that the equal treatment provisions in the Chinese-American 
of 1880 made such provisions void. The court stated that when the legis 
es were forbidden to discriminate against the Chinese by this treaty, it 
d be unthinkable to permit individual citizens to discriminate by contract 












rcible in the courts 
}) Article VI, Section 2 of the Constitution makes treaties (and other inter- 
onal agreements) superior to the decision or common law of the States. 

For it can scareely be doubted that the reference in that Section to the “Laws 
ny State” subsumes the common law of the various states as well as their 


















ites 


\s was stated in Erie Railway v. Tompkins, 304 U. S. 64, 78, the law of a 
State may equally well be declared “ by its legislature in a statute or by its 







ghest court in decision * * *, 
‘his court has always held that treaties were superior to and invalidated 
consistent doctrines of State common law. Thus, in Orr v. Hodgson, 4 Wheat. 
153, a treaty stipulation was held to overrule the common law of the state that 
testate real property of an alien escheated to the sovereign. 
\ similar decision was rendered in Hauenstein vy. Lynham, 100 U. S. 483. 
While various provisions of the Virginia statutes were referred to in that case, 
t is clear that the decision of the Court of Appeals of Virginia, reversed therein 
by this Court, was predicated entirely upon the common law of the state. 100 
U. S. 483, 484-6. 
The same point was made in the following dictum of Mr. Justice Taney in 
Kennett vy. Chambers, 14 How. 38, 51: 
“* * * certainly no law of Texas then or now in force could * * * compel 
a court of the United States to support a contract, no matter where made 












As Judge Holmes stated in that case, Article 6, Section 2, of the Constitution proclaims 
as the primary law of the land, all treaties made “under the authority of the United 
States”, See, also, the opinion of Mr. Justice White, in Downes v. Bidwell, 182 U. 8S. 244, 
817 ; Baldwin v. Franks, 120 U. 8S. 678, 682 ; cf. Views of Thomas Jefferson. American State 
Papers, Foreign Relations of the United States, Vol. 1, p. 252; Comment attributed by Mr 
Justice Story to Chief Justice Marshall, 5 Moore, Digest of International Law, 1738. 

In determining the extent of national responsibility to make reparations for the breach 
f an international obligation, it has always been the rule that the act of the highest court 
1a country constituted the act of that country’s government. See statement of Secretary 
f State Kellogg, 5 Hackworth, Divest of International Law, 589 ; Research on International 

w, The Law of Responsibility (Reprinted), 24 American Journal of International Law, 

Spec. Supp. (1929) 166, 178; 2 Hyde, International Law (1945 ed.) 9381-34. 
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or where to be executed, if that contract * * * was in conflict with subsisy 
ing treaties with a foreign nation.” 


The issue was most squarely raised as an aftermath of the so-called “Litvinoff } 
Assignment” of 1933, whereby the Soviet Government transferred to the United 
States all its property claims against American nationals. Thereafter the United 
States claimed possession of all of the assets in New York of certain Russia; 
companies, whose property had been expropriated by Russian Governmer ‘ 
decrees 

The New York Court of Appeals, the highest court in the State, held that such 
expropriatory decrees could not be recognized in New York, because violativ; 
of the public policy of the forum (United States v. Pink, 284 N. Y. 555, 32 N.E 
(2d) 552). This Court reversed the decision of the Court of Appeals on the 
ground that the public policy of New York could not be enforced in the fact « 
the contrary provisions of the Litvinoff Assignment, stating in part: 


“And the policies of the States become wholly irrelevant to judicia 
inquiry when the United States, acting within its constitutional sphere, seeks 
enforcement of its foreign policy in the courts.” (United States v. Pin) 


315 U. S. 2038, 233-4.) 


A similar conflict between the public polices of New York and the provisions 
of the Litvinoff Assignment was presented in United States v. Belmont, 301 
U. S. 324, where this Court stated in part: 


“Plainly, the external powers of the United States are to be exercised 
without regard to state laws or policies. The supremacy of a treaty in this 
respect has been recognized from the beginning * * *. Within the field of 
its powers, whatever the United States rightfully undertakes it necessarily 
has warrant to consummate. And when judicial authority is invoked in 
aid of such consummation, state constitutions, state laws, and state policies 
are irrelevant to the inquiry and decision. It is inconceivable that any of 
them can be interposed as an obstacle to the effective operation of a federal 
constitutional power.” (301 U. S. 324, 33 maa: 


The Litvinoff Assignment was an executive agreement, which did not require 
and had not secured the consent of the Senate. (See United States v. Pink 
3815 U.S. 208, 229.) If the pre-existing common law of a state cannot be enforced 
by the courts of that state against the contrary provisions of an executive agree 
ment, a fortiori that common law cannot be enforced against the contrary provi 
sions of a treaty 


30TH STATE AND FEDERAL COURTS ARE PROHIBITED FROM TAKING AFFIRMATIV! 
ACTION WuHIcH CONTRAVENES THE DECLARED FOREIGN PoLIcy OF THE UNTTED 
STATES OF-ELIMINATING RACIAL AND RELIGIOUS DISCRIMINATION 


Even conceding, arguendo, that Articles 55 (c) and 56 of the United Nations 
Charter are not self-executing, they nevertheless constitute an authoritative 
declaration of the foreign policy of the United States as committing this 
Government to the elimination of racial discrimination. 

This policy has been reiterated in recent Executive Agreements and Declara 
tions. Thus, one of the resolutions adopted on March 7, 1945, as the Chapultepec 
Inter-American Conference, committed the United States (as well as all other 
signatory power) to “prevent * * * all acts which may provoke discrimination 
among individuals because of race or religion’. 

Similarly Article 6 (c) of the Charter, ratified by the United States, estab 
lishing the Nuremberg International Military Tribunal “ stated that prosecutions 
on racial or religious grounds “whether or not in violation of the dominant law 
of the country where perpetrated,” constituted a punishable international crime 

The Treaties of Peace between the Allied Powers (including the United States) 
and Italy, Roumania, Bulgaria and Hungary, all contain provisions whereby 


This Court's decision in U. S. v. Belmont, supra. reversed the decision of the Cire 
Court of Appeals for the Second Circuit, which, however, was admittedly based upon the 
common law of New York 

® Regulation XLI, reprinted in Report of the Delegation of the United States of America 
to the Inter-American Conference on Problems of War and Peace, Mexico City, Mexico 
Department of State Publication 2497, pp. 39. 109 

” Trial of War Criminals, Department of State Publication No. 2420, pp. 13, 16 
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ter nations agree not to impose any restrictions on their nationals for 
us or racial reasons 
on lil A 4 of the Executive Agreement between the United States, Russia, 
e and Great Britain, known as the Potsdam Declaration, provides for the 
1. of all Nazi laws establishing racial or religious discrimination, “whether 
dministrative or otherwise.” 
Court may take judicial notice that in each of these instances the provi 
xv the protection of human rights were adopted primarily upon the 
e of the United States Government 
er Under-Secretary of State Acheson has pointed out that “ ° 
ination against minority groups in this country has an adverse effect upon 
ations with foreign countries.” Report of the President's Committee on 
Rights (1947), 146. 
ity, executive agreement and declaration, the President and the Senate 
mmitted this country to the firm policy of eliminating racial and religious 
ation, and, most particularly of eliminating governmental procedures 
protect such discrimination It is self-evident that enforcement by a 
nmental agency a state court—of a covenant which denies to American 
ecause of color the right to occupy property cannot but embarrass the 
juct of our foreign relations 
ent decisions by this Court have made it plain that the highest courts of 
eral states cannot, under the guise of declaring the public policy of their 
ctions, interfere with contrary policy enunciated by the Federal Govern- 
in its control of our foreign relations 
is in Belmont v. United States, 301 U. S. 324 and United States v. Pink, 
S. 203, this Court reversed decisions based upon the admitted publie policy 
State of New York as applied to certain types of extra-territorial judicial 
es, because of inconsistency between this policy and the inferences deduced 
he Court from an Executive Agreement made by the President on his own 
onsibility 
the Belmont case, supra, Mr. Justice Sutherland said: 


“Plainly, the external powers of the United States are to be exercised 
without regard to state laws or policies. The supremacy of a treaty in this 
respect has been recognized from the beginning. Mr. Madison, in the Vi! 
vinia Convention, said that if a treaty does not supersede existing state 
laws, as far as they contravene its operation, the treaty would be ineffective. 
To counteract it by the supremacy of the state laws, would bring on the 
Union the just charge of national perfidy, and involve us in war.’ And while 
this rule in respect of treaties is established by the express language of 
cl, 2, Art. 6, of the Constitution, the same rule would result in the case of 
all international compacts and agreements from the very fact that com 
plete power over international affairs is in the national government and is 
not and cannot be subject to any curtailment or interference on the part of 
the several states. * * * In respect of all international negotiations and 
compacts and in respect of our foreign relations generally, state lines dis 


appear.” (301 U. 8S. 324, 381). [Italics supplied.] 
More recently, in Bernstein v. Van Heyghen Fréres Société Anonyme, 163 Fed. 
Yd) 246 (C. C, A. 2d), Judge Learned Hand has intimated that a clear declara 
n of Federal policy as to the invalidity of racial confiscatory decrees enacted 
the former Nazi Government of Germany would necessarily overrule con- 
ting provisions of the statutes and common law of the states and determine 
title to property located therein rhis is the inevitable conclusion to be 
vn from the decisions of this Court in which it has been held that as “neces 
concomitants of nationality”, the Federal Government has plenary powers 
he field of foreign relations 


See Department of State Publication 2743, European Series 21, Article 15 of the 
n Treaty; Article 2 of the Bulgarian, Hungarian and Rumanian Treaties 
13 Department of State Bulletin (No. 319—-August 5, 1945) pp “ 
Breach of the obligations imposed upon this Government by Articles 55 (c) and 56 of 
United Nations Charter and of the implied obligations imposed by the above stated 
ements would constitute an International Delinaguency by the United States See 
ow Factory Case, Per Ct. Int. Jus., Judgment, July 26, 1927, ser. a. No. 9 p. 21 
dson, World Court Reports (1934) 589, 602: The Greco-Bulgarian Communities Case 
Ct. Int. Jus., Advisory Opinion, July 31, 1930, ser. b. No. 17, p. 82, 2 Hudson, World 
rt Reports (1935) 640, 661: The Free Zone Case, Per. Ct. Int. Jus., Order, December 
0, ser. a. No, 24, p. 12, 2 Hudson, World Court Reports (1935) 448, 490 


a) no 


30572—53—— 43 
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See: 
United States v. Curtiss-Wright Export Corporation, 299 U. S. 304, 31g: 
Jones v. United States, 137 U. S. 202, 212; 
Fong Yue Ting v. United States, 149 U. 8S. 698, 705. 


It follows that this Court should reverse the decisions of the Supreme Courts 
of Missouri and Michigan in Nos. 72 and 87, as contrary to the express and bind. 
ing foreign policy of the United States. 

For the same reason, the decision of the Court of Appeals for the District of 
Columbia in Nos. 290 and 291 must be reversed. This Court has no occasion t 
concern itself with speculation as to the public policy of the State of Maryland at 
the end of the Eightenth Century, when the District Cession Act was passed 
For the public policy of the District is necessarily subject to constant modifica 
tion, in accordance with relevant Federal action. It would be absurd to per 
mit local governmental bodies” in the Capital of the United States to create 
and enforce racial discriminations, which are contrary to the Internationa] 
policy of this government. 


IV 


Court ORDERS ENrorciING RActAL ResrricriveE CovENANTS CONSTITUT! 
GOVERN MENTAL ACTION 


The argument that the decree enforcing a racial restrictive covenant mer: 
effectuates a contract betwen private parties and does not constitute “govern 
mental” action cannot withstand analysis. 

Judges cannot be reduced to the status of county clerks or land registrars. The 
courts have always declined to enforce those contracts which they felt were 
“injurious to the interests of the public” and, therefore, “‘void on the grounds of 
public policy” 

In other words, implicit in every decision to enforce a contract is the premiss 
that performance of that contract is not contrary to the public welfare. Th 
frequently inarticulate premise of the law courts has been stated with grea 
explicitness in the decisions of courts in equity, determining whether or not 
enforce a formally valid contract by injunction or specific performance. 

The historical development of the law governing the enforcibility of restrictiv: 
covenants on the use and alienability of land has always been characterized bj 
constant reference to public policy. The running of the burden of restrictiv 
agreements on land against Subsequent purchasers and assignees was an i! 
vention of courts of equity in the middle of the nineteenth century. See Tul) 
Vorhay, 2 Phillips 774 (English Chancery, 1848). The judicial legislation e 
bodied in this and similar decisions necessarily involved a conclusion that th: 
objective obtained by the enforcement of restrictive covenants was of greate1 
communal importance than preservation of the traditional policy of permitting 
owners freely to use their property in any lawful manner. 

After the courts swept aside the doctrinal cobwebs, that restrictive covenants 
were enforcible only if they “touched and concerned” and/or if there was “privity 
of estate’, they enunciated even more clearly the requirement that such restric 
tions could be enforced only if they promoted the wisest and best use of land 
As stated by Justice Holmes in Norcross v. James: “Equity will no more 
enforce every restriction that can be devised, than the common law will recognize 
as creating an easement, every grant purporting to limit the use of land in 
favor of other land.” The courts have been particularly cautious in enforcing 
covenants restraining alienation, because of the desire to insure maximum 
freedom of access to basic natural resources. 

If further proof is required that the determination of whether or not to enforce 
restrictive covenants against land is hedged about from start to finish with 


144 Horner v. Graves, T Bing 735, 743: see also 5 Williston, Contracts (1987 Ed. ). pp 
t 


554-4568; Winfield, Public Policy 
Rev. 76. 

“In equity, * * * there must be the further inquiry, whether it is against public 
policy to have the contract performed.” 5 Williston, Contracts (1937 Ed.), n. 4 at p. 4001; 
see also, Seattle Hlectric Co. v. Snoqualmie Falls Power Company, 40. Wash. 380, 8 P. 713 
Cities Service Oil Co. vy. Kuchuck, 267 N. W. 322 (Wis.) ; Rice v. D’Arville, 162 Mass. 5 
89 N. E. 180: Warner Brothers Pictures vy. Nelson (1937). 1 K. B. 209. 

1% 140 Mass. 182, 192; 2 N. E. 946 For an instructive general discussion of the law of 
restrictive covenants, see Clark, Covenants and Other Intereats Running with the Land 
(2d Ed. 1947). 


n thhe English Common Law (1928), 42 Harv. | 
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siderations of public policy, it is furnished in the decisions of the courts 
Ww 
‘hus, the opinion of the Court of Appeals for the District of Columbia (in 
290 and 291) expressly referred to the considerations of community policy, 
h. it was felt, made it desirable that the restrictions should be enforced.” 
‘ ilarly, the Supreme Court of Michigan (in No. 87) and the Supreme Court 
f Missouri (in No. 72) expatiated upon the social benefits considered likely to 
iit from maintenance of racial restrictions.'® 
The judge who enjoins the sale of realty or decrees the ejection of persons 
their property pursuant to a racial covenant is performing a governmental 
tion—as is revealed by an analysis of the consequences of such a decision. 
If a land owner refuses to sell his land to a Negro, because of the prospective 
purchaser’s color, it may be assumed that no question of constitutional law or 
treaty supremacy arises. Moreover, no question of affirmative governmental 
nis presented. Cf. Civil Rights Cases, 109 U. 8. 8. 
However, when one of the parties to a restrictive agreement or his assign 
land to a Negro (or an Indian, Chinese, Jew or Catholic) in violation of an 
eement, and another party resorts to the courts in 


an attempt to prevent 
h violation 


the agreement loses its essentially private character. 
Whether a court’s jurisdiction is invoked by a public official or 
en, the judiciary is nonetheless an instrument of government. The decree 
court enjoining a Negro purchaser from occupying property, or its order 
ing him from property, constitutes more than ministerial action and 
with it the threat of enforcement by governmental sanction, 

ale made after the rendition of such a decree subjects the party against 

it has been directed to contempt proceedings-—for defying the machinery 
vovernment. Moreover, in a case such as Hurd v. Hodge (No. 290), where 
ourt orders the purchasers to evacuate their property, refusal by 
do so could result it 


a private 


( them to 
their forcible dispossession by the local marshals 
Surely, it is immaterial that the courts below grounded their decisions upon 
conceptions of the public policy of their jurisdictions. For no court in 
United States has the right to enforce contracts which are palpably con 
to the terms and the spirit of International agreements entered into by 

the Federal Government. 

It is plain that a state law or municipal ordinance establishing a racial re- 
strictive zoning system would be illegal under Articles 55 (c) and 456 of the 
United Nations Charter, under the international Agreements referred to in 
Point ILI hereof, and under the Fourteenth Amendment. See Gandolfo v. Hart 
man, 49 Fed. 181 (C, C. 8S. D., Cal.) ; Buchanan v. Warley, 245 U. S. 60. 

This Court cannot permit the judicial machinery of the United States to be 
used to protect a private ghetto system, which the state and municipalities (and 
even Congress) would be powerless to establish. For this Court has repeatedly 
held that judicial action is equally the action of government and subject to 
constitutional and other limitations, whether it is based upon policy decisions 

uplicit in the common law or policy decisions made explicit in statutes, 


Thus, Marsh vy. Alabama, 326 U. 8. 501 involved an attempt by the State of 


Alabama to enforce its non-discriminatory trespass statute, at 
of a corporate property owner, who had barred a member of Jehovah’s Wit- 
nesses from proselytizing on its premises. The state sought to justify its action, 

ainst invalidation for repugnance to the Fourteenth Amendment, on the 
theory that it was merely protecting a private land owner. This Court held 
that since the state, if it had been the owner of the property, could not con- 
stitutionally have restricted freedom of speech in this manner, it could not 
utilize its judicial power to effectuate 
owner, 

See also: 


the instigation 


a similar restriction imposed by a private 


Civil Rights Cases, 109 U.S 
hae Parte Virginia, 100 U. 8 
Steel v. L. d N. Ry., 323 U.S. 

Cantwell v. Connecticut, 319 U. S. 296; 
1. F. of L. v. Swing, 312 U. 


The decisions cited above have uniformly held that judicial rules of substan- 
tive law, including equity, are invalid when they conflict with the requirements 
of the Fourteenth Amendment. 


See R, 417-418. 
See R. 65-66 and R. 156-157, respectively. 
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' arallel reasoning, Article 6, Section 2 of the Constitution invalidates 
cial rules of substantive law, including equity, whether enunciated by th 
ate or federal courts, when contrary to the provisions of Treaties or of Execy 
Agreements, made in the conduct of the Foreign Relations of the United 


gh appropriate international agreements, the United States Govery 

condemned tribalistic theories of racial supremacy. The Unite 
vernment has firmly committed itself to the elimination of racial a; 
discriminations affecting life, liberty, and property. Hence the ana 
«<isions of the courts below should be reversed 


CONCLUSION 


The decisions of the courts below should be reversed, 
Respectfully submitted. 
Tuer AMERICAN ASSOCIATION For THE UNITED NATIONS, 
tmicus Curias 

ALGER Hiss, 
AsueEeR Bop LANS, 
PuHILir C. JESSUP, 
JosepH M. PROSKAUER, 
Myers 8S. McDouGaALt, 
Victor ELTING, 

Of Counsel. 


Senator Dirksen. This is not meant to, take advantage, because | 
think this is important. It is quite clear from the brief that was filed 
that your association intervened as amicus curiae or as friend of the 
court. Your counsel for your organization as listed in the brief was 
Alger Hiss, Asher Bob Lans, Philip C. Jessup, Joseph M. Proskauer, 
Myres 8S. McDougal, and Victor Elting. Would that be familiar to 
you’ Is that your organization? 

Mr. Enetman. If that shows in the record. I have a recollection 
that the association did appear as amicus curiae in one or two cases. 
Did that go to the Supreme Court? 

Senator Dirksen. It did. Of course this is styled “Motion for 
leave to file brief and brief for the American Association for the 
United Nations as amicus curiae.” That came up on writs of cer- 
tiorari to the Supreme Courts of Missouri and Michigan and the 
United States Court of Appeals for the District of Columbia. It was 
a case that involved restrictive covenants. Here is the summary of 
the argument that appeared in the brief. I want to get back to the 
observation you just made. The argument is summarized as follows, 
and I am taking it now from page 4 as it was filed in the Supreme 
Court: 

I. Enforcement of racial restrictive covenants is a violation of article 55 (c) 
and 56 of the treaty known as the United Nations Charter. 

Sub. (a). Interpretation of articles 55 (c) and 56. 

Sub. (b). The obligations of the United States under articles 55 and 56 are 
not qualified by article 2, paragraph 7 thereof. 

That isthe one I referred to. 

II. As part of the “Supreme Law of the Land,” treaties invalidate con- 
flicting provisions of State common law or State statutes. 

III. Both State and Federal courts are prohibited from taking affirmative 
action which contravenes the declared foreign policy of the United States of 
eliminating racial and religions discrimination. 


IV. Court orders enforcing racial restrictive covenants constitute govern- 
mental action 


That is a summary of the argument that was filed in that brief as 
amicus curiae in 1947. I shall not belabor the matter except to say 
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; 1 go through the language, for instance—for instance here on 
7, quote : 

e decision of the Supreme Court of Michigan in No. 87, McGhee & McGhee v 
t al. (R. 60-69), asserted that the “provisions of articles 55 (c) and 56 
harter are merely the statement of “an objective devoutly to be desired by 

|-thinking people.” 
it is what the court said, probably by opinion or it could have 
by dicta. But your brief said, and I quote: 
interpretation is an unreasonable construction of these articles. If the 
nen of the charter had possessed the limited intention ascribed to them by 
preme Court of Michigan, they need only have inserted therein a general 
tion that the promotion of human rights was one of the objectives of 
inization 
nk, however, that this is of sufficient importance, Mr. Chair- 
that it ought to appear in its entirety in the record, and the 
I bring it up is because we have been discussing a little the 
omplex this afternoon. You mentioned a moment ago that as 
see it, there is the fear impulse that causes people to go in for 
ngs like this because they apprehend potentialities of danger in the 
ure. 
hink my fear would be sharpened, as a matter of fact, Mr. Edel- 
by the attitude expressed as amicus curiae, unless your associa- 
has changed its viewpoints somewhat. 
Of course, if you were not a part of this legal proceeding, you 
‘bably would not know and would not be expected to know. 

Mr. EpeELMAN. I was not a part of that proceeding. Senator Dirk- 

apart from the brief itself, you have been discussing certain pro- 

sions in the United Nations Charter, which is a treaty that has been 
fied. : 

Senator Dirksen. That is right. 

Mr. EpeLMan. We are now talking about a proposed amendment to 

e Constitution rather than the mere question of the wisdom of the 
Senate in ratifying a particular treaty at a particular time. 

Senator Dirksen. But dealing with treaties and conventions that 

ay come out of the structure of the United Nations and related 
organizations. 

Mr. Everman. Of course, I would say, Senator, that what is the law 

f the land is not een by any "bai ief that may be submitted by 

y counsel in any case, but by the constitutional doctrine that has been 

il down by the ‘Supreme C ourt of the United States. 

Senator Dirksen. Oh, but this must necessarily represent the think- 

¢ of your organization. That is what I am interested in. 

Mr. EpenmMan. Senator Dirksen, I am sure, first of all, you are 
familiar with the fact that if people who belong to a particular organi- 
zation prepare a brief, that does not necessarily mean that it is the work 

f all the members of the organization. Counsel may be retained to 
present a case and they present it in their own way. However, that 
may be, I am not taking issue now with the question of the impact 

f the human rights provision of the United Nations Charter. We are 

ww concerned with the issue of whether a constitutional amendment 

necessary to safeguard the rights of the American people. Our 
position is—my position, I am speaking for myself—is that the present 
method, the present constitutional procedure, is a suflicient safeguard. 
| do not think that the insertion of the word “domestic” is an answer 
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to your gooey Senator, because may I call your attention to q 
statement made by Senator Bricker just this past Friday on the floor 
of the Senate wherein he stated that opponents of section 2 conjure «up 
some fantastic fears. 
lor example, and I am now quoting from Senator Bricker 

Mr. Dana C. Backus testified that section 2 would prevent the Internationa) 
Telecommunications Union from allocating radio frequencies and the World 
Health Organization from operating quarantine regulations to prevent the inter. 
national spread of disease. Mr. Backus, however, demolished his own argn- 
ment when he said 

and here Senator Bricker quotes Mr. Backus— 

“Radio waves and bacteria do not recognize international borders.” 


Then Senator Bricker continuing: 


They are of international concern and would not be affected by this section 


After going on to discuss Mr. Backus’ suggestion that a joint com- 
mission for the conservation of salmon between the United States and 
Canada on the west coast would be prevented by this section and dis 
posing of that for the same reason, Senator Bricker then says: 


When international boundaries are crossed by fish, migratory birds, radio 
waves, narcotics, prostitutes, germs, airplanes, or tourists, it is silly to argue that 
problems arising out of such international travel are purely domestic in character 

Then he continues to deal with the question of atomic energy, and 
Senator Bricker says: 

In the atomic bomb man has created a weapon which can level cities in the 
twinkling of an eye. Men live in fear of this terrifying weapon. The threat of 
total annihilation increases daily. How I wish that atomic energy were a 
matter essentially within the domestic jurisdiction of the United States. 

That closes the quotation. 

Senator Dirksen. All that proves what? 

Mr. Epvexman. I am saying, Senator Dirksen, that what you are 
doing is proposing the insertion of a word into the Constitution, 
namely, the word “domestic,” and then proposing when matters are 
raised as requiring international action for successful treatment, to 
say, plainly, that they are international in character. The question 
that puzzles me is, How does the insertion of a word in the Constitu- 
tion by an amendment of this kind solve the problems that we must 
face in any event on such treaties ? 

Senator Dirksen. You are dealing here with a resolution that has 
four sections to it ? 

Mr. Everman. Yes. 

Senator Dirksen. It particularizes about as well as language can 
do, I think. If it does not, we will make the language do it. It has 
for its objective the protection of the rights of citizens within the 
United States. If there is an impulse to insert the word “domestic” in 
the Constitution, it certainly was not generated by this committee, 
because if you will go bac k and read Section 7 of Article 2, of the 
United Nations Charter, which you referred to, it says those matters 
that are essentially within the domestic jurisdiction of a State. That 
matter has not been determined by the international court or any tri 
bunal in the United Nations. So they suggest it. What is within the 
domestic jurisdiction? We have been trying to find out and to draw a 
line. We are seeking to draw that kind of line in a protective reso- 
lution such as is proposed at the present time. 
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Mr. Epe:man. What puzzles me about it—and this is an honest ques- 
on my part for clarification—I do not suppose we could dispute 
fact that the production of atomic bombs and all of the things that 
nto their production inside the borders of the United States, you 

vht say, ordinarily was a domestic matter or so we would think of 
intil now. Would we not also say that ordinarily about the pro- 
tion of armaments or weapons of any kind in factories in the 
ted States and the people who are engaged in such production 
manufacture ¢ 

[he question of whether they are domestic or international depends 

creat deal, I suppose, on the development of international affairs, 

d their impact on our domestic economy and our domestic political 

Senator Dirksen. I know of no reason why the terms of this reso- 
tion would frustrate any of our activities in that field. You see, the 
cument then goes on as Mr. Lashley made it, the trouble is that you 
cumber too much by requiring implementing legislation, and so 

forth. Maybe it should be encumbered. It is a matter that appertains 
to the life and welfare of every man, woman and child in the country, 
ind I do not think it can be scrutinized too closely. I do not want to 
ee a few delegated persons who have been appointed to their office, 
whose viewpoints may be quite at variance with that of the m: jority 

f the people of the United States, go boldly ahead and put us in a 

sition where it is difficult to draw back. 

Mr. Epetman. Senator, it just seems to me that you cannot in any 
event avoid an ultimate decision being made by the Senate of the 
United States or such other enlarged body or additional bodies as you 

quire for ratification of a treaty, because this question will always 

-raised whether it is not required for successful international action. 
In any event the Senate will have to face that responsibility. A con- 

titutional amendment is not going to solve it. 

Senator Dirksen. The purpose here is very single indeed, and that 
; to make sure that nobody—and that would include the Senate and 

e House of Representatives of the United States—shall in any wise 
arter or give away or by indifference or carelessness let any of those 
enumerated rights that are vouchsafed to the people get away from 
them. It relates then, in every case to what goes on here in the country, 
nd I thought that that was abundantly clear in the resolution: 

Section 1, A provision of a treaty which denies or abridges any right enumerat- 

ed in this Constitution shall not be of any force or effect. 


The controversial section No. 2 


No treaty shall authorize or permit any foreign power or any international or 
nization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States 
that is the nub of the thing— 


enumerated in this Constitution or any other matter’ essentially within the do- 
mestic jurisdiction of the United States. 

That is the clause I have been referring to. 

Senator Dirksen. That is United Nations language. 

Mr. Epetman. What do you mean “It is U nited Nati ions language ?’ 

Senator Dirksen. I mean it follows the language set out in section 
7 of article 2 of the United Nations Charter. 
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Mr. Everman. What I am saying is that the intention to that effect 
is in the Charter, but what we are dealing with is the question of 
whether you can by amendment resolve this problem of what the peo- 
ple of the United States through their proper representatives—in this 
case two-thirds of the Senate—deem to be desirable or undesirable for 
the interests of the people of the United States at the time that the 
treaty is submitted for their consideration and ratification or rejection 
or ratification with reservations. 

I think from what Senator Bricker has said on the floor of t 
Senate, that it is quite clear that the question of whether it is a matter 
essentially within the domestic jurisdiction of the United States or re- 
lating essentially to the domestic affairs of the United States may have 
to be met or will have to be met in a1 ly event as eac ‘h tre: aty is propos mt 
as each trea ty is presented to the Senate for its action, bec: ause if it is 
clear, as Senator Bricker says it is—I gather from his language tha 
all of these things are now clearly international in character 

Senator Dirksen. Yes, and nobody quarrels with that in any way, 

Mr. Epetman. Then as the years go by, we may by reason of the de- 
velopment of international affairs deem certain things to have become 
international in character. I would venture a guess that before World 
War II or even immediately after World War II a lot of people who 
would concede these are international in character today would not 
have made that concession some years ago. 

I raise the i Senator, of whether the Senate can help itself 
or whether we can help the American people in a sense face this re- 
sponsibility of ceiiieleie wise judgments on international treaties by 
putting ina word such as “domestic” in the Constitution of the United 
States, which, as I have stated before, has been a great instrument be 

ause of its simplicity and adaptability. 

Senator Dirsken. Do you follow the patte rn enunciated by the Stat 
Department in that pamphlet in their series on foreign policy, that 
there is no essential difference between international and domestic 
affairs ? 

Mr. Epeitaan. I do not agree with that statement, Senator Dirksen, 
but I think I am closer in agreement with Senator Bricker, who seems 
to indicate that certain things that I think we would all concede we 
thought of as domestic matters have now become, in our view as a 
people, international in character. That is what we want to maintain. 
We want to maintain the flexibility and adaptability of our Govern- 
ment and our representatives in Congress, particularly in the Senate, 
to permit this country to cope with the growing facts of international 
life. 

Senator Dirksen. Plus one other thing, and that is to gamble on 
the future in the light of these brain children that have come out of 
people sitting around the council table in Geneva and elsewhere. 

Mr. Epetman. Senator Dirksen, I am no more anxious to gamble 
unnecessarily on the futture than you are, but we cannot assure our- 
selves of absolute security against our own possible mistakes or mis- 
judgment. We have got to allow ourselves a certain amount of capac- 
ity to act. With respect to the suggestion that some people unfitted 
for the job may be engaged in the preparation of an international 
treaty, it seems to me that that is a problem of the capabilities and 
responsibilities of people in government. 
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[hat is one of our jobs, is it not? When conventions have been 

iwn, Senator, they are brought back for action. They can be fully 

exam ined and fully debated. They can be rejected. But a possible 

trust of past or present or future individual employees of our Fed- 

| Government is no reason for us to pass a constitutrtonal amend- 

nt of this kind in an effort to protect ourselves against all eventuali- 
because it cannot be done and I think it is unwise to do it. 

Senator Dirksen. My dear sir, we do not try to protect ourselves 
nst all eventualities. We are concerned here with the rights of 
people within the United States. That is the essential thing. 

Mr. Even Man, Senator, as to that, I feel that section 1, which you 

st read, which seems to me pointed to the question of individual 

rhts, as I read it, in my personal view is amply covered by consti- 

tional doctrine. You may differ with my analysis and the analysis 

some of the witnesses that have appeared here that is the consti- 
mal doctrine enunciated by the Supreme Court. 

Senator Dirksen. You would be for section 1? 

Mr. Epeirman. I say that section 1 is unnecessary. 

Senator Dirksen. Oh. 

Mr. Everman. And being unnecessary, it can very well raise ques- 

tions and prob lems that we need not create through the passage of an 
ndment. 

Senator Dirksen. You say that is sufficient and then you say it is 

necessary. Then you would not have any part of the resolution. 
You would not have any part of it. 

Mr. Everman. I say with respect to section 1, I think it is unneces- 

ivy because there is already sufficient constitutional doctrine in my 
view for the constitutional principle that individual rights guaran- 

by the Constitution cannot be displaced by treaty. 

Senator Dirksen. Then you would be sort of indifferent to section 

ither than opposed to it on the grounds it is not necessary. 

Mr. Everman. The reason why I would not be indifferent to it, 
Senator, is that to me an analysis of constitutional doctrine by the 
decisions of the United States Supreme Court is a better reliance in 
terms, as I say, of our scheme of government, than the insertion of a 
sentence in an amendment which may give rise to every conceivable 

iade of interpretation which may require modification or withdrawal 
because of events that may follow. 

If it is intended to conform precisely t Oo an exact synthesis, you 
might say, of constitutional doctrine, I do not think it is necessary ; 
ind I think one of the geniuses of our judicial system and the su- 
premacy of our courts of law is that we live by the common law as 

ell as by statute. 

Senator Dirksen. The Constitution is a flexible document. It has 
been amended a good many times since it was first formulated. 

Mr. EpetMan. Senator, I certainly do not qualify as a constitu- 
tional expert, but I did look over the amendments that have been 
adopted up to this date, and nowhere did I find an amendment that 
change the structure or scheme of the Government or that modified the 
principles of separation of the powers of the Government. Such a 
change in my view is one that we should be very slow to undertake 
because of its myriad possible consequences unless absolute overrid- 
ing necessity were to be established, and I personally am not satisfied 
that that has been the case. 
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Senator Dirksen. Of course that is where we disagree, 

The CuarrMan. We will call Mr. Eichelberger. 

Mr. Cruark ErcuHe.eercer (American Association for Advancement 
of the United Nations). May I defer to 2 of my colleagues, 1 fron 
California and 1 from Chicago, who have to go back home. I ca 
either stay tomorrow, or come down again. My time is not so pressing 
as theirs. 

The CHairman. You may have to come down again, because to 
morrow morning I am all tied up. 

Mr. Ercwevsercer. | am very anxious for Mr. Oliver and Professo, 
W right to: appear before you. 

Senator Krravuver. Prof. Quincy Wright is one of the men who 
has to vo back. 


Mr. Ourver. I will defer to my colleague, Professor Wright. 


STATEMENT OF QUINCY WRIGHT, INTERNATIONAL LAW FACULTY, 
UNIVERSITY OF CHICAGO 


Professor Wricut. Gentlemen c f the committee, my name is Quincy 
Wright. I have been a teacher of law for the last 35 years at thi 
University of Pennsylvania, Harvard, the University of Minnesota, 
and the University of Chicago. 

I may say that I have given particular attention to this type of 
problem. I wrote a book on it in 1922 called American Foreign 
Relations, and I have been writing Bei ‘les on it ever since. 

I will read my statement first, and I shall be very glad to answe1 
questions afterward. 

Mr. Smrrury. Mr. Wright, before you begin, are you a lawyer ? 

Professor Wricur. No; I am nota member of the bar. 

The amendment to the Constitution proposed by Senator Bricke: 
in Senate Joint Resolution 1, 88d Congress, 1st session, seems to me 
unnecessary to meet any threat to constitutional liberties, to executive 
usurpations, or to national independence. 

At the same time it would anaes hamper the Government i1 
condue ting foreign policy in the national interest, and in exercisi o 
leadership in the United Nations a in the world to broaden the a 
ceptance of principles and the observance of practices which protect 
our way of life. I think that any amendment to the treatymaking 
power would be unfortunate at this time, but the present proposal 
seems to me to have some particularly objectionable provisions. Se: 
tion 1 of the proposal which prohibits treaty provisions that “deny 
or abridge any right enumerated in this Constitution” is merely 
declaratory of the existing situation. 

While no treaty has ever been declared unconstitutional, the Su- 
preme Court has often said that the treatymaking power is subordinate 
to the Constitution as are all powers of the Federal Government and 
consequently cannot impair guaranteed individual rights. 

In acase that arose diplomatically in 1854, Secretary of State Marcy 
informed the French Government that the provisions in a French 
consular treaty giving French consuls immunity from subpena as 
witnesses could not be applied to deprive an individual accused of 
crime of the right to subpena witnesses guaranteed by the sixth amend- 
ment of the Constitution even though the witness wanted was a French 
con ul. 
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s true Secretary Marcy thought that France was entitled to sup- 
the at the treaty conc luded by ‘the constitutional process was valid 
that France was, therefore, entitled to amends for our failure to 
r’\ aa this clause in the case of Consul Dillon (5 Moore’s Digest of 
rnational Law 80, 167). but that would be the situation even with 
| roposed amendment. A foreign government cannot be expected 
snow of constitutional restrictions which the President and Senate 
e overlooked when they ratified the treaty on behalf of the United 


‘tion II is difficult to inter] ret because the phrase “essentially 
n the domestic yu isdiction of the United States” appears to be 
an unusual meaning. Under international law a state can 
rd any matter whatever, in which it takes an interest, as “essen- 
within its domestic jurisdiction” insofar as the action which it 
Noses to take does not affect any of its international obligations 
istomary international law or under a treaty to which it is a 
The interpretation of a state’s international obligations is, however, 
Lys an “international question” and not “a domestic question” 
| nic Nationality Decrees, Pols. 1923, series B, 1. p- 26; | World 
yur Rep. 157: The Lotus, PCIJ 1927, series A, 10, pp. 18-19: 2 
rld Court Re p. 5D) 
It 1 , the refore, clear that the conce pt of domestic jurisdiction can- 
. limitation upon the treatymaking power. It belongs to the 
oveignats of states to make treaties, but every treaty provision by 
h a state accepts international obligations to some extent quali- 
its “domestic jurisdiction.” 
lor example, the making of tariffs is normally within the domestic 
diction of a state, but if the state makes a treaty establishing a 
tariff rate on a particular article, it has accepted an international 
ligation not to change that tariff rate during the life of the treaty, 
ha consequently, has removed that particular matter from its domes- 
jurisdiction. 
Similarly, if it has accepted a treaty obligation to respect certain 
man rights of its citizens within its territory and to accept an 
ternational procedure for ascertaining the facts if complaints are 
ide it has removed this question from its domestic jurisdiction. 
iis, in fact, was done by Italy, Finland, Bulgaria, Hungary, and 
mania inthe peace treat ies of 1947 
When complaint was made in the United Nations that these treaty 
bligations had been violated by the last 3 of these States in the cases 
Cardinal Mindszenty and others, these 3 States refused to comply 
th the procedure set up by the treaties for examining complaints 
the ground that the matter was within their domestic jurisdiction. 
The United States took the initiative in obtaining an advisory 
opinion from the International Court of Justice on the matter and 
Court held that: 


The interpretation of the terms of a treaty for this purpose could not be con- 

lered as a question essentaily within the domestic jurisdiction of a state. 
It is a question of international law which by its very nature lies within the 

mpetence of the Court (I1ICJ Rep. 1950, p. 65; American Journal of Inter- 
national Law 1950, vol. 44, p. 745). 


Since the main function of treaties is to create international 
obligations and thus to remove certain questions from domestic to 
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international jurisdiction, a prohibition against making treaties whic! 
authorize or permit international: 

supervision, control, or adjudication of any matter essentially within the domestic 
jurisdiction of the United States 

would ll substan e prohibit all treatymi iking. 

The p yhrase “essentis ully within the domestic jurisdiction” must, 
therefore. be intended to have some different meaning from that whic] 
it has under international law. It may, for example, be intended to 
refer to all exercises of ju isdiction within the territory of the U1 ited 
states. 

If, however, that is the meaning, it would have prohibited a | 
} roportion of the treaties which th e United States has made. Most 
of our commercial treaties since the very first one we made with 
France in 1778 assure for: igners rights within the United States, such 
as the rights to acquire property, to inherit, and to conduct business, 
with the object of reciprocally securing such rights for America 
citizens abroad. 

sy the constitutions of most of the international unions and spe 
cialized agencies, as well as by the United Nations Charter itself, t 
participating states have agreed to observe certain rules, principles, 
and standards in legislating, administering, and adjudicating within 
their territories. 

By the Universal Postal Union, for example, which we entered 
in 1870, the United States has agreed that the Post Office Department 
shall handle incoming and outgoing foreign mails in a certain way. 
If the propo ed amendment 1S intended to prevent the accept: ince by 
treat) of obligations concerning individual rights and government 

ivity in our territory, we would be practically prohibited from 
( ipation in the United Nations and the specialized agencies, and 

1m: aking most of the usual type of bilateral treaties. 
be, however, that the ph rase “domestic jurisdiction” was 


1 


to inclu 


+ 


only activities like those specifically mentioned 


? 
‘ 
ection II which forbids tre aty authorization or permission— 


to any foreign power or any international organization to supervise, control, or 
adjudicate 1 s of citizens of the United States within the United States 
enumerated in th s Constitution. 

It has never been suggested that any foreign or international agency 
could interpret or apply the Constitution of the United States, yet 
literally u terpreted | this is the only thing prohibited. 

On the other hand, all obligations and lita tauahieks ited in treaties 
are in principle to be interpreted by agreement of the parties, or by 
an international pevondnes which they have accepted. 

Consequently, if this section is intended to refer, not to rights enu- 
merated in the Cons titution, but to treaty rights similar to rights 
enumerated in the Constitution, it would prohibit the United States 
from becoming a party to any treaty mak as a covenant of human 
rights setting a minimum standard of civil liberties for American cit- 
izens as well as citizens of other countries. 

I do not believe we should abandon our interest in the advance- 
ment of human rights. It is clearly impracticable to suppose that we 

‘an gain respect for such rights in other countries if we inc apacit ate 
iapaatine from assuming international obligations for maintaining 
such rights in our own territory. 
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We have, in fact, pledged ourselves, by ratifying the United Na- 
s Charter, to take— 
and separate action in cooperation with the United Nations to promote 
ersal respect for, and observance of, human rights and fundamental freedom 
| without distinction as to race, sex, language, or religion. (Art. 56). 
Do we intend to repudiate this pledge ? 

Section III would do away with the self-executing character of 

treaties established by article VI of the Constitution. It would 

in that after a treaty had become a binding international obliga 

of the United States, it could not be enforced as law until Con- 

had acted. Consequently, internationally valid treaties could 

olated through the negligence or adverse action of any of the 48 

tes, or by conflicting provisions in earher acts of Congress or com- 
law. 

| do not believe we should assume this risk of treaty violations. 
Many countries have adopted our system of making treaties apph 

le in domestic law as soon as they come into force internationally. 
Other States regularly postpone ratification until domestic legisla- 
has been passed assuring their legal application. 

Countries with a parliamentary form of government, like Great 
Britain, are not faced by this proble m to the same degree as are gov- 
ernments of chee i and balances, like ours, because the executive which 

ikes the treaty is always assured of a majority in Parliament to 

ss whatever implementing legislation my be necessary (Preurs, The 
Execution of Treaty Obligations Through Internal Law, Proceedings 
\{merican Society of International Law, 1951, p. 82 ff.) 

In our form of government the supremacy clause has been an im- 


portant protection of the Nation’s good faith in treaty observance 
d ought not to be changed. 
Section LV of the proposal i is ambiguous in providing that executive 
agreements shall be made— 


Only in the manner and to the extent to be provided by law. 


[f the word “law” includes the Constitution and treaties as it does 


under article VI of the Constitution, then this phrase would make no 
change in the present situation because executive agreements have 
always been made in accordance with one or the other of these types 
of law. ‘The President can only make them within the orbit of his 
powers directly under the Constitution or as authorized by treaties or 
by acts of Congress. 

If, on the other hand, the word “laws” refers only to “acts of Con- 
gress,” it would seriously hamper the President in the exercise of his 
powers as Commander in Chief to make military agreements, his 
powers as Chief Executive to make administrative agreements.to main- 
tain our international obligations, and his diplomatic powers to make 
agreements upon foreign-policy objectives. 

In my opinion, restrictions upon the making of executive agree- 
ments are unnecessary and would seriously hamper the conduct. of our 
foreign relations. The numerous agreements dealing with defense 
arrangements, mutual assistance, technical aid, exchange of persons, 
reciprocal trade, exchange stabilization, et cetera, require flexibility 
and expedition inconsistent with the treatymaking process and incon- 
sistent with congressional action, unless, indeed, “blanket powers are 
delegated. 





b6S0 TREATIES AND EXECUTIVE AGREEMENTS 


During our history the treatymaking power has frequently been 
under discussion, but usually it has been thought that it was too difficult 
rather than too easy for the Government to make treaties. 

The two-thirds rule in the Senate has often been criticized because 
it establishes minority control and it has been suggested that a major- 
ity of both Houses of Congress would be preferable. 

The present proposal, however, moves in a different direction and 
would make it more difficult and in many cases impossible to make 
treaties. I consider the proposal unnecessary, ambiguous, and 
dangerous. 

What is needed is a strengthening of the capacity of the United 
States to act wisely and effectively in international affairs, not ham- 
pering restrictions which will suggest to the other nations that the 
Congress and the States distrust the President, the Senate, and public 
opinion. 

Let us have confidence in our country and our Constitution and not 
tell the world that we are afraid to accept the responsibilities which 
have been thrust upon us. Let us observe the principles which are our 
heritage and employ the capacities which are the fruits of our institu- 
tions in the long and difficult task of developing in cooperation with 
other nations a world in which we and they can live in peace and 
security, thus giving reason and justice an opportunity to survive in 
our shrinking world. We cannot escape history. 

The CuarrmMan,. Senator Kefauver, do you have any questions? 

Senator Keravuver. Dr. Wright, I have enjoyed your statement very 
much. I take it that you feel that section 1 is already the law of the 
land, that we cannot make any treaty which violates the Constitution, 
and therefore there is no use creating a controversy about it; is that 
correct ? 

Professor Wricut. That is correct. It seems to me that the treaty- 
making power is subordinate to the Constitution, but I should make 
this addition, which I think has confused some people: There is no 
doubt that the treatymaking power is broader than the explicitly 
delegated legislative powers of Congress. It seems to be quite obvious 
that the treatymaking power can encroach upon the normal powers 
of the State. As I pointed out, the very object of making commercial 
treaties is to get rights of property holding abroad for American 
citizens. Obviously, we cannot do that unless we give similar rights 
to foreign citizens in the United States. That is a matter that is 
normally within the legislative competence of the States. The Con- 
eress could not give a Frenchman the right to acquire property in 
tie State of Louisiana unless it was in support of a treaty. So it is 
quite obvious that the treatymaking power given by the Constitution 
was intended to include matters which are not within the normal leg 
islative powers of Congress. 

Senator Krerauver. Do you not feel that in section 2 the language, 
“or any other matter essentially within the domestic jurisdiction of 
the United States,” might almost abolish the subject matter that 
could be brought into treaties, and in any event would lead to endless 
litigation as to what is meant by “essentially within the domestic 
jurisdiction of the United States?” 

Professor Wricutr. Yes; that is my opinion, Senator Kefauver. 
Senator Dirksen had a good deal to say about the use of the word 
“domestic” jurisdiction in the United Nations Charter. I would like 
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emphasize that in the United Nations Charter the word was used 
limit the capacity of the United Nations to intervene. In article 
Il, paragraph 7, of the United Nations Charter, it says that the United 
Nations shall not intervene in matter which are essentially within 
domestic jurisdiction of a State. I would say that you could 
nsliterate that to mean that the United Nations shall not inter- 
vene in matters in which States have undertaken international obli- 
vations by treaties. If you try to apply that conception of domestic 
risdiction to limit the treatymaking power, you are getting your- 
lf into an absurdity, because it simply says that you cannot make 
aties except on matters in which you already have undertaken 
bli gations by treaties. In other words, the function of treaties is to 
dertake new international obligations. 

ie SmitrHey. Then do you hold, sir, that once a matter has become 

some form the subject of any international agreement, it is no 
onger a matter essentially within the domestic jurisdiction ? 

Professor Wriaut. That is true. So far as the United States has 

ndertaken an international obligation, then you cannot say the inter- 
pretation or application of this obligation is a domestic matter. 

- Mr. Smrruey. If we made a treaty such as the proposed covenant 
human rights, it could logically be said that the human rights with- 

i the United States are no longer a matter within the domestic juris- 
diction ¢ 

Professor Wrieutr. The specific obligations undertaken by the 

treaty are not matters of domestic jurisdiction. You have to look 
at specifically what we have obliged ourselves to do in the treaty. 

Mr. Surrey. Do you go so far as to say, as some apparently have 
said before this committee, that in the case of the Genocide Conven- 
tion, if it ever was adopted and if the draft statute of the international 
criminal court was adopted with the provision which says that trial 
shall be without a jury, that would be a matter then no longer within 
the domestic jurisdiction? Would you go so far as to say that was 
constitutional 4 

Professor Wricur. I think so. I am not saying that the Senate 
would do that, but I should say that if the Senate ratified a treaty 
on genocide and then later ratified a convention establishing an inter- 
national criminal court with jurisdiction over the crime of genocide, 
the question of the exercise of that jurisdiction by the court would not 
be a domestic question. 

Mr. Smirney. And they could constitutionally do it? 

Professor Wricut. I think the only test that I can see as to what 

appropriate for treatymaking is the discretion of the President and 

he Senate. I think that it may be that in the drafting of this docu- 
ient people had a conception of domestic jurisdiction similar to that 
which was expressed by the Supreme Court, not using those terms, in 
the case of Geofroy v. Riggs, with which I presume you are familiar 
and which I think is the classical case, in which the Supreme Court 
aid ae the limitations upon the treatymaking power. The first 
one was that the treaty power expressed in ‘the Constitution is in terms 
limited except by those restraints which are found in that instru- 
ment against the action of the Government or of its Departments and 
hose arising from the nature of the Government itself. It would not 
be contended that it extends so far as to authorize what the Constitu- 
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tion forbids or a change in the character of the Government or in that 
of one of the States, or the cession of any portion of the territory 
without its consent. But with these conceptions it is not perceived 
that there is any limitation of the questions which can properly be 
adjusted touching any matter which is properly the subject of negotia- 
tion with a foreign country. 

Ll would say that what was intended by the use of “domestic” ju « 
cliction is a political issue, not a legal issue. The Senate and the Presi 
dent have to ask themselves. “Is this a proper subject of interna- 
tional negotiation? In other words, is it important that we should 
undertake international commitments?” If the President and the 
Senate think that it is, it seems to me it is their judgment as politi: al 
organs of the Government. I do not think the Supreme Court would 
ever hold that their judgment was wrong. 

Mr. Smirney. In other words, perhaps they could enter into a con- 
vention or agree to a convention on maternity protection and that 
would then become a matter of international concern. 

Professor Wriettt. So far as the obligation of the United States is 
concerned, we are bound to live up to our treaties. I am not saying 
that the President and the Senate would do that, but as my two prede- 
cessors have said, I do not think the Senate can relieve itself of the 
responsibility of making a sound judgment on problems as they arise. 

Senator Kerauver. Dr. Wright. I did not quite get your statement 
about section 4. As I interpret section 4, if the President enters into 
any agreement with any foreign nation, even though it may be an 
agreement relative to the surrender of that foreign nation, a military 
decision, it would still have to be submitted to the Senate, because the 
last sentence is that “Such agreements shall be subject to the limita- 
tions imposed on treaties, or the making of treaties, by this article.” 

Under section 3 it cannot become effective unless it is submitted 
to Congress. Of course, the general law, which is not changed, is 
that it must be approved by two-thirds majority of the Senate. 

Professor Wricnt. I referred in what I said to the first sentence in 
section 4. The second section adds something more. My statement 
in regard to the first sentence was that if the word “law” is inter 
preted as it is in the sixth article of the Constitution, I think it would 
be merely declaratory of the existing situation, because the President 
can make executive agreements under his powers as Commander in 
Chief, under his specific powers delegated to him by Congress as in the 
Reciprocal Trade Agreements Act, or under the authority of treaties 
which exist. If you extend the word “law” to mean treaties, the 
Constitution, and acts of Congress, then this simply declares what is 
the present situation. 

Senator Kerauver. What I am interested in is what the second 
sentence does. 

Professor Wricutr. The second sentence would be subject to the 
same objection which I stated in regard to sections 2 and 3, that if 
the executive agreements could not be applied until Congress had 
acted, I think it would create an impossible situation, unless, as I have 
said, Congress delegated very broad powers to the President. 

Senator Kerauver. That is all. Thank you, Mr. Chairman. 

The Crarrman. Thank you very much. 


We will now call Mr. Oliver. 
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STATEMENT OF COVEY T. OLIVER, PROFESSOR OF INTERNATIONAL 
LAW, UNIVERSITY OF CALIFORNIA, BERKELEY, CALIF. 


Professor Ouiver. Mr. Chairman, as a west-coast man who does not 
e much personi il opportunity to come to the seat of his Govern- 
and to present his point of view to his lawmakers, I appreciate 
ypportunity of being here today and your patience in hearing me 
this late hour. 
he CHamman. Do not let the late hour bother you a bit. Take 
e time you need, Mr, Oliver. 
Professor Outver. Because of the lateness of the hour, despite your 
erosity, if you have no objection I will paraphrase or summarize 
e points made in my statement. 

[am here in a personal capac ity desirous of exercising my privilege 

i citizen to t: lk over Senate Joint Resolution 1. Although I am 

e ina personal capacity, 1 do think that I can say to the committee 

as a part of my job outside of university walls, on the west coast, 

lo take part in a good many discussions of foreign affairs and 

lated topies, and in the course of those discussions at various groups 

the League of Women Voters. and sO On, I gathe ‘ra few impres 

s that make me believe that there are a good many. thinking 

ple in our part of the country who share some of the concerns that 
ve attempted to express in the paper you have in you * hands. 

he statement indicates what my qualifications might be for speak 

¢ on this topic. In outline they are that I teach international law 

ul nd organization along with some other courses in law school as my 

ofessional w: ay of life. Secondly, I grew up ina part of the United 

States which has always had a great interest in international affairs, 

it is, the Texas-Mexican border, where I learned on the ranch to 

peak Spanish from the ranch hands before I picked up my own Eng- 

I lived in a part of the country where the Mexican revolution 

| just ended, oe many American property interests had been 

affected seriously by the situation existing in that country at that 

me. Also, I am glad to say that this particular town that I grew 

iP in was then and still is a place where Mexican Americans and 

\nelo-Saxon Americans live toge ‘ther with full sharing of civil rights 
nd in splendid harmony. So, you can see that before the fortunes of 
war ever took me on a tour of ‘duty with the Department of State, first 
n Spain during the war and then in the effort to settle World War IT, 
| had a bit of orientation toward the importance to our way of life 
of our relations with other countries. So much for background and 
i summary of qualifications. 

At the bottom of page 2 I tell the committee that I appear as a 
tandpatter with respect to the present division of power between the 
Federal and central governments and within the Federal Government 
regarding this question. I do not mean to be facetious when I say that 
one might paraphrase Mr. Churchill and say, as I honestly believe, 
that Senate Joint Resolution 1 could be summed up, “Seldom in human 
history would so much be risked by so many for so little cause.” 

Before getting into the brief gener: alizations that I want to mention 
from this paper, permit me, Mr. Chairman, to mention two specific 
little items that appear to run through the report of the committee of 
the last Congress which considered Senate Joint Resolution 130. 

30572—53——44 
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Mr. Smrrury. That is not the report, is it, Mr. Oliver? That is 
copy of the hearings. 
Professor Ouiver. I beg your pardon. It is a copy of the hearings: 


4 


yes. 
* A good many of the gentlemen who testified then took the position 
that our country is in dangerous isolation in Christendom with respect 
to self-executing treaties. Honestly, Mr. Chairman, I do not know 
and I do not pretend to know what the state of the law is from country 
to country with respect to that. Professor Preuss, a distinguished 
authority, has made a collection of studies on this subject, to which 
the committee probably has reference. Just the other day, as I say in 
my statement, in connection with something else I ran across a recent 
ease in France involving a Spaniard named Cot, who with his wife 
had been baking bread since 1924. Cot had been trying to get an 
identity card that justified him in making bread. ‘You know, in 
France you have to have a general identity card, an identity card for 
this, that, and the other. He tried pretty hard. He tried too hard, 
and the French picked him up because he was baking bread without 
the right identity card. The French authorities said that under the 
decree law of May 14, 1938, a foreigner could not bake bread in 
France. It looked pretty bad for this man until it was discovered 
that the new French Constitution of 1946 declares that treaties made 
between France and other countries shall, without more, be superior 
to any specific legislation in France. The result was that under an 
old treaty of 1862 between France and Spain, this particular little 
businessman was allowed freely to pursue his calling of baker in 
France. 

That led me to think that my first point, made at the bottom of page 
, should develop the theme that Senate Joint Resolution 1 is bad for 
Sane ican international enterprise. I do not think I have to explain 
to you at this late hour why it is important for us to protect our enter- 
prise overseas. One immediate reason that many people believe in is 
that it helps us in this terrible struggle going on between the forces of 
communism and the forces of freedom in the world. But even if we 
did not agree with that, we still have a duty to protect Americans 
overseas. That has been one of the strongest and proudest functions 
of the Foreign Service and the Consular Service of the United States 
from the very beginning of our history, and I am glad to say that for 
a brief period of time I had the opportunity to assist in that sort of 
work in the Department of State. 

My point is that in order to get rights overseas we usually have to 
give at least theoretical reciprocity. Sometimes it is actual; more 
frequently, I submit, it is theoretical because our people are more out 
going than Frenchmen are. It is a rare case, I assume, that you find a 
Frenchman wanting to come to this country to do business in the 
State of Texas ih contravention of Texas law but given the protection 
of a treaty between France and the United States to carry on that 
business. In order to get that reciprocity, it is essential, as the com 
mittee has recognized, to provide that under certain circumstances 
the Federal law shall override contradictory State or municipal 
prohibitions. 

The only question remaining is whether the proposal made in the 
present resolution is an effective, practical way to do that. I suggest 
on page 5 that it is not, because, for one thing, this will shift onto 
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e shoulders of Congress many more cases of special pleading, group 
terest, conflicts of interest, than now come to bear upon it. 

As I read the proposal, if State law is to be overridden, it is re- 

red not only that the procedures of negotiation by the Executive, 

neurrence by the Senate, and promulgation by the President, but 

so the regular procedures of legislation in two Houses of Congress 

th dual or multiple committee hearings in the two Houses over 

me period of time be followed before the simplest type of establish- 

ents treaty of the sort that we have been negotiating from the be- 
ginning of our economic and commercial history could become effec- 

ve within one of the several States of our Union. It seems to me 
that this has the effect of imposing a tremendous additional task and 
in unpleasant one on Congress. I suggest in my statement that an 
nevitable trend of this would be toward a type of unconscious eco- 
nomic isolationism. Regardless of any other types, I submit that this 
particular one is not in our national interest any more. 

[ am looking at this whole thing from the standpoint of the na- 
tional interest as I see it. The national interest does not include only 
traders going abroad. To me, as a matter of fact, and to many of 
us on the west coast, Mr. Chairman, the crying need for basic sources 
of raw materials that we are now exhausting in this country is the 
greatest reason for us to attempt through the treaty process to obtain 
reciprocal rights in other countries. If we want to get Manganese, 
we would like to get it from an efficiently and, we are thinking, Ameri- 
can-operated concern at the foreign sources of supply, now that the 
Soviet Union is seeing to it that we do not get the manganese that 
we used to get from the * 

So much for point No. 

Mr. SMITHEY. anes we leave that, Mr. Oliver, as a matter of fact, 
is it any legitimate concern of the power with whom we contract by 
treaty as to how we enforce, or as to how we implement, the terms of 
that treaty? 

Professor Outver. No, sir, as long as they have reasonable assur- 
ance that the treaty will be implemented. 

Mr. Smirney. As a matter of fact, in the case which the witness 
who preceded you cited, that is, the case of Geofroy v. Riggs, the 
treaty involved there ac ‘knowledged that certain State laws were con- 
tradictory to the terms of the treaty and that all the Federal Govern- 
ment would do there would be to go to the States and recommend that 
they conform to the treaty. Is that not true? Are you not familiar 
with the treaty involved in Geofroy v. Riggs? 

Professor Ortver. No; I am not, but certainly I think it has become 
clear since that if there is a conflict, the foreign government at the 
present time may rest on the assurance of Asakura v. City of Seattle, 
that the Federal commitment will be complied with reg rardless of a 
cone in that case, municipal ordinance. So I think the 
inswer is, yes, that at the present time a foreign qovuruenant can 
rely, under the constitutional processes as they exist here, on nonuse 
of lack of Federal power to explain nonperformance of the treaty. 

Mr. Smrrney. If we were to enter into a treaty with Canada and 

has been stated before this committee that the Canadian law pro- 
vides that before a treaty can become municipal law it must be im- 
plemented by act of the parliament of Canada—if we were to enter 
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into a treaty there, would we contend that it was impossible? Could 
they contend it was impossible on our part if we were to install a 
similar system ¢ 

Professor Outver. No; they could not contend it was impossible, 
but I think a Canadian who follows American constitutional history 
and is mindful of the practical point that I have mentioned, would 
wonder whether the negotiators could really produce. When I was 
negotiating with the British or with the (¢ ‘anadians, we did not re 
about whether they could produce on their commitment. We knew if 
they did not produce, the government would fall and ained 
would have to go to the hustings. That has been made be fore this 
committee many times. It is the basic assurance in the case of the 
British ministerial type of government that the commitments made 
by the chief of state, the King and Council, will be carried out by 
legislation, if necessary, within the country. In our own case my 
point is precisely that the Canadian would not be certain. He would 
have to wait until the process of ratification had gone through, and 
he would: have to wait an additional period of time while the legis 
lative process was attended to, with hearings before—let us think 
how many committees it might be. On a treaty with Canada there 
would be at least two Senate and two House committees involved, 
with hearings of this sort at this hour, no doubt. 

It is the practical point, that under this heading, Senate Joint 
Resolution 1 makes it harder to carry on international business. It is 
with respect to that that I] would rest my case on that point. 

The second point, Mr. Chairman, is that Senate Joint Resolution 1 
is opposed to vad rule of law in the community of nations. I hope I 
make myself clear on this. By “rule of law” I mean the subjection of 
the national w ‘Ii in specific instances where the law of nations governs, 
to that law. I think the rule of law is in our national interest. I am 
sorry to report that there is a school of political thought in the United 
States, academic thought, that tends to sneer at the concept of the 
role of law in the international community, and I have cited one of my 
minor efforts to come to grips with or to rejoin to that particular 
attitude. It seems to me that the concept of the rule of law is obviously 
in the interest of the most “have” country in the world. We are the 
most “have” in respect of sources of material satisfaction, and we are 
rapidly coming to be the most “have” nation with respect to cultural 
attainments as well. 

Law is a protector and conservator of values, and even in that way 
we can agree that it is in our national] interest, but it is also in our 
national interest in that we are facing the challenge of responsibility 
in the democratic world. The interests of the democratic world are 
served by law, and to be served by law, nations and individuals must 
live under that law. 

I go on to point out that I am not advocating any major cessions 
of sovereignty to any supernational organization whatever. This is 
my attitude on the domestic question which has been so learnedly dis- 
cussed. Regardless of what it means, which is confused, in my opinion, 
to include that in a constitutional amendment is to, write into every 
negotiation between the United States and every other country, as | 
see it, an automatic escape hatch for the United States, because 
regardless of what courts may have said about the meaning of the 
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hrase, “essentially within the domestic jurisdiction,” we all know 
it outside a small ambit or core of well understood and obvious 
eaning, this is a dialectical term, a term that diplomats use when 
ey want to avoid consideration or discussion of some particular 
roblem. 

1] you have to do is to consider the Indonesian case at the United 
Nations, where the Dutch came in and said that oot fighting going 
on betwen the Indonesians and the Dutch could not be taken up by 

e Security Council. Oh, no; that was a domestic question, Obvi- 

sly, the Security Council decided, including the United States, which 
took a strong position, on that, that where you have a threat to peace 

d security, when a war is actually going on, it is not a domestic 

iestion. 

I mention that merely to show that the term is one of the semantic 

ms that you pick up and use when you want to cloud an obligation 

the possibility of an obligation. That is why I object to it, prin- 
pally in this context. 

My final point, Mr. Chairman—to my way of thinking, the major 

e—is that Senate Joint Resolution 1 shifts responsibility for foreign 
ffairs operations to Congress. There is no question, to my way of 

nking, but that section 4 gives the Congress from time to time, as 
sees fit, to decide the scope of the Presidential power in dealing with 
ther countries. It reads: 

executive or other agreements * * * shall be made only in the manner and 

the extent to be prescribed by law. 

Mr. Smiruey. You do not think it is ambiguous, then ? 

Professor Ouiver. I do not think it is ambiguous. I think it means 


that the 85th Congress could say that the scope of Presidential power 
s | indicating |, or the 85th r ‘ongress could say that it is that | indi 
ting. I submit that to give that power to Congress is essentially 


hange the structure of our Government as it was worked out by 


e i ounding Fathers. My view is that the gentlemen at Philadelphia 
le this choice on a calculated risk basis. They knew that a Presi 
might become a tyrant. They also knew that the State of Vir 
hia Was already causing trouble about carrying out the tr ‘aty of 

ice between the United States and Great Brit: Lin, They had t 
make some sort of decision. They had to put the responsibil ty some- 
vhere, and they put it with the President. In n 1y opinion, they put 

well with him, in large part thanks to the corrections through the 
system of checks and balances that they wrote in, familiar to all of 
is and enumerated again on page 9 of my statement. 

What I wanted to add was that my own experience in the Depart- 

ent of State as a worker there left me with the following additional 
mpressions on this point, which, for the benefit of the committee, I 

ive enumerated on pages 9 and 10. 

The day-to day conduet of foreign affairs requires many agreements 
with foreign entities. We know that all, or even a substantial part, 
of them cannot come to Congress. Let us think about the legislation 
that is going to implement section 4. What will it say? Where will 
it draw the line? Will it be able to draw the line so that, if I were a 
division chief in the Department of State, I could decide that this is 
something I can do, and that is something I cannot do? Would it 
guide the Secretary of State? Would it guide the Senate? Can you 
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draw the line? It seems to me that with respect to a point made earlier 
it might be the voice of wisdom to attempt tentatively, at least, to 
draw those lines that section 4 envisages before we go forward wit] 
this legislation. 

Then I make the second point that, despite what some of the w 
nesses have tended to think or to assume, undertakings—and I mea) 
undertakings at this point, not just talk or recommendations to Gov 
ernment—undertakings to foreign entities are not ightly given in the 
Department of State. As in any other Deanna a man acts 0) 
autho ity, on the delegation that is given tohim, As I adk 1 here, com 
mitments are regul: uly repo irted to the Tre: aty Division, where a 
record is kept. When Oliver said such and-such to the British ab: 
so-and-so, it is recorded there, at least for the continued supervi 
and control of the Department of State. 

I might add, pare nthetic ally, that anyone who looks upon the fo: 
eign affairs picture today knows that the time of the free-wheeling 
diplomat has long since gone. The power over foreign affairs to th: 
extent that it rests with the Executive and has been delegated to the 
Department of State is controlled from Washington. It is the rare 
Ambassador, in my opinion, who is more than a high-grade messenge: 
boy for the Department of State. I add that as a practical footnot: 
pointing tot he same thing, that the undertakings are pretty well unde: 
control in the executive branch of the Government. 

In point No. 3 I attempt to outline on the basis of my experience 
what sort of thing the Department of State will do. This is only of 
my time. I left it in 1949. I do not know what happened since. 

The CuarrMan. How long were you with the Department of State / 

Professor Outver. I was there from 1942 to 1949, overseas a good 
deal of the time, and back here. 

It seems to me that two things are usually done by executive agre 
ment. One is carrying out delegated authority that has been giver 
to the President. We must all remember, gentlemen, that during the 
late war the First and Second War Powers Acts alone delegated 
immense authority to the executive branch of the Government. Sec 
ondly, there are those situations where a very technical matter is 
involved, and the overall effect of it is to protect our interests ove! 
seas, and we genuinely feel that this is just not the sort of thing to 
bother Congress about, except that the poor people on the Foreig: 
Relations and Foreign Affairs Committees are buttonholed, are give: 
these papers, and someone says, “We hope this is all right with you,” 
and so forth. That is standard procedure on that. 

Finally, my point is that the Missouri versus Holland power to 
override State laws inconsistent with international agreements is very 
sparingly used and never lightly. 

Mr. Smrrney. The doctrine of Missouri versus Holland is not over 
come by Senate Joint Resolution 1, is it? 

Professor Oxtver. I understand that, but the concern about the mi 
use of the doctrine has resulted in the proposal that would require 
legislation in addition to Senate concurrence. It is for that reaso1 
that I raise the point. 

i simply mention here something that my reading of the hearings 
did not bring out, although perhaps I overlooked it. That is the 
extent to which the United States has a record in international con 
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ence of carefully abstaining from the use of the Missouri versus 
Holland power. I cite one situation. In the period of the war an 
\merican could not sue an Italian in the Italian courts, and an Italian 
ild not sue in American courts. We came to the peace treaty. 
What do you do about the war period? Do you count it or do you 
count it? Everybody said that we would not count it, of course. 
all the states except the United States entered into an agreement 
Italy for mutual waiver of the period of the war. Here is what 
have in the treaty quoted in my statement : 

Having regard to the legal system of the United States of America, the pro- 
ns of this annex shall not apply as between the United States of America 
Italy. 

[hat is because questions of limitations are regarded as matters of 
edure and to be determined by the law of the forum, which may 

one of the several states where the matter may come up under doc 

nes of conflicts of law. 

here are many other instances of this. I do not think it is unusual 

strange at all. On the basis of my experience with the people | 

ive worked with in the Department—Georgians, ‘Texans, and Mas 
husetts men, too—the ‘y may have some person: al reluctance even if 
ey were not afraid of what the Senate will do—and they do not 
forget that, mind you—to pervert the treaty power to undermine 
wal self-government and State powers in our country. We are all 
taught in our schools that local self-government is one of the prides 

f our democracy, and there are many fine men who, even if they had 

e power to do this, would use it under the most unusual of cireum 

ices. I honestly think that to be the situation as I knew it in the 

Department of State. 

So far I have spoken of the sort of thing that we did in the Depart- 

ent of State and that the other executive offices did also. But in 

ese hearings much has been thought or felt, though little has been 
said, about the major commitments of the chief of state himself. I 

ave heard leading proponents of the American Bar Association 
proposal say that what they are really after is Yalta and Potsdam. 
How you feel about Yalta and Potsdam is one matter, but how a mis- 
take, if you think it such, is to be rectified is another. How would 
Yalta or Potsdam be affected by Senate Joint Resolution 1? As I see 
it, “ only applicable section is section 4. Thinking back to World 
War II or thinking forward to this crisis—God grant that it does not 
get aor wee would you cast the statutory restriction on Presidential 
power? Would you deny him the power in time of war to make in- 
terim arrangements looking toward ultimate peace treaties? Would 
you make other restrictions upon his power to conduct the war? Here 

seems to me we are really up against a fundamental constitutional 
ssue, 

Mr. Chairman, I sincerely believe that Senate Joint Resolution 1 

lefinite ly shifts the ultimate authority to give force and direction to 

\merican foreign policy away from the President and to the Congress. 

If my statement be true, this a major and significant shift. W ill 
Congress be willing to do this? Will it be willing to take the re- 
sponsibility { ? Can it safely and effectively organize itself to be the 
operator in the field of foreign affairs? Will the Congress also send 
and receive ministers, recognize governments, read the intelligence 
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reports and the telegrams, put out the fires, do the planning, and in 
general organize itself for and accept day in and day out that awful, 
fateful responsibility that is now on our Chief Executive, where the 
Founding Fathers placed it? Are we to develop i in Congress a prime 
minister for foreign affairs and make the President an impotent 
figurehead? Only, gentlemen, if 9 Congress and the legislatures of 
the several States are prepared to face honestly and prayerfully so 
revoluationary a change in our Gove rnment should Senate Joint Reso 
lution 1 be further favorably considered. 

I thank you, Mr. Chairman. 

(Professor Oliver’s prepared statement follows :) 


STATEMENT OF COVEY T. OLIVER, PROFESSOR OF INTERNATIONAL LAW, BERKELEY, 
CALIF. 


Mr. Chairman and gentlemen of the Subcommittee on the Judiciary, my name 
is Covey Thomas Oliver. Il appear in a personal capacity, desirous of exercising 
my privilege as a citizen, to express opposition to Senate Joint Resolution 1, 
However, as chairman of the Northern California Association for the United 
Nations and as a frequent participant in adult, extramural discussions of foreign 
affairs topics in both northern and southern California, I believe the positior 
I shall attempt to present is shared by many thinking people on the west coast. 
As a rule we of the West are not in a position to take as much advantage as 
we should like of Opportunities to make our views known to our Federal law- 
makers in person; hence this courtesy is all the more appreciated by me. To 
you, gentlemen, my sincere thanks. 

I offer the following as my qualifications: I am a member of the State Bar 

' Texas (my native State), of the American Bar Association and of its section 

nternational and comparative law. I ama professor of law at the University 
‘alifornia (Berkeley), where I teach courses in international law and related 
tters in the law school and, on occasion, in the department of political science, 
I also teach trusts and estate and gift taxation. I grew up on the Texas- 
Mexican border, where I learned to speak Spanish from the ranch hands before 

utter words in my own ancestral tongue. I am proud to say that 
Tex., where I lived as a boy, Mexican-Americans had full 

civie rights and peoples of different ethnic backgrounds lived well together: 
tions not then generally true throughout the State. I had an opportunity 
from earliest fe to appreciate the great importance to individual Americans 
and to Americ: interests of ; a effective international agreements be 
tween our country and others in which Americans have interests. My pro- 
ficiency in Spanish resulted in my being sent to Spain as special assistant to 


situa 


Ambassador Carlton J. H. Hayes to carry on certain economic warfare 
related activities from November 1942 until the liberation of France in Septem- 
ber 1044. 

Thereafter until the fall of 1949 when I returned to my prewar career, I 
was on officer of the Department of State, United States of America, participat 
ing principally in the negotiation of the economic provisions of the peace treaties 
with Italy and the Axis satellites, international agreements on restitution of 
property looted by the Axis, reparations, compensation, ete. Later, I had ex- 
perience with agreements regarding the indemnification of American nationals 
for the nationalization of their interests in certain countries. I was, for instance, 
the day-to-day negotiator, under the supervision of the then Assistant Secretary 
of State for Economie Affairs (Dr. Willard Thorp) of the United States-Yugoslav 
nationalization agreement under which $17 million in gold was handed over by 
that country in compensation for nationalized American interests. When I 
left the Department of State, I was Chief of the Division of Economic Property 
Policy and my job was protecting American interests abroad. 

I appear before you, gentlemen, with reference to Joint Resolution 1 as a 
“stand-patter,”’ as a believer that tried and true methods should not be aban- 
doned for reasons so remote from reality for something untried, unclear and, 
in my opinion, unworkable, at so dangerous a time in our national history. 
With reference to Senate Joint Resolution 1, gentlemen, one might paraphrase 
a great parliamentarian and say “Seldom in human history would so much be 
risked by so many for so little cause.” 
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ave read the hearings before the subcommittee at the last Congress. I have 
wed as best I could the presentations to you at this Congress. I do not 
» impose upon your good nature by repeating the detail of what has already 
aid. Nor should I restate, simply because 1 am a professor, what more 
guished colleagues have said or will say here today For the record, let 
ite that in my opinion Prof. Zechariah Chafee’s statement at pages 110-115 
hearings before the previous subcommittee accurately digests the his 
background and highlights the sound reasoning the Founding Fathers 
ed to the problems of (@) Executive-legislative and (b) Federal-State power 
muships in the field of foreign relations and international agreements 
kewise, I accept as correct at almost all points the excellent analysis of the 
of the present resolution presented to you by the Association of the Bar 
e City of New York. 
was my thought that perhaps I could be of better use to the committee if I 
ned as much as possible from repeating specifics that have already been 
nted and spent more time on the general implications of the resolution, 
ee them in the light of the background I have sketched for you. 
before getting entirely away from specifics, let me state that cursory 
iliry and investigation have led me to question the accuracy of the statement 
le by certain witnesses to the effect that we are unique among nations in 
treaties self-executing effect. Others have pointed out in rejoinder that 
at Britain it is the lack in fact of separate executive and legislative 
nches, and the absence of a formal, written constitution that gives to the 
rficial observer a mistaken impression of what actually happens. Without 
claims to expertness in matters of comparative law, but merely to suggest 
further, precise enquiry might be wise before uncritical acceptance of the 
; alluded to, let me mention a French case my eye fell on recently. It is 
iorted in 19538 Juris Classeur Periodique II, 7579, and it involved a Spaniard 
ed Cot, who with his wife (in typical continental fashion) was running a 
kery shop in the south of France. ‘This Cot had come to France in 1924 and 
been trying, in vain, for years, to get an identity card as a businessman, 
illy he tried too hard and found himself in the toils of French law for baking 
thout the right kind of identity card, as required by the Decree-Law of May 
41,1958. Things looked bad for this small-business man, but a treaty came to 
rescue. The court held that under articles 26 and 28 of the French Constitu- 
of 1946, the Franco-Spanish Treaty of January 7, 1862, was superior to the 
bsequent internal French law and ordered Cot’s release. My knowledge of 
nch is not as good as my knowledge of Spanish, and I have not researched 
point exhaustively in French law. I only use the case, gentlemen, to suggest 
it we may not, after all, stand in precarious isolation from all the rest of 
tendom on the question whether treaties may be self-executing. 


ENATE JOINT RESOLUTION 1 IS BAD FOR AMERICAN INTERNATIONAL ENTERPRISE 


But the case of small-business man Cot should remind all of us of a case that 
a matter of duty we should be interested in. I refer to the case of the 
ericun businessman, the American enterprise doing business in foreign coun 
es. As we think of the implications of Senate Joint Resolution No. 1, let us 
e mindful of our efforts to turn back cruelly delusive communism by promoting 
nvestment abroad. Further, even if one does not agree that the positive en- 
couragement of overseas investment is desirable, let him remember that some 
Alnericans May want to go overseas anyway, and those Americans are entitled to 
e best protection that we can give them. It is one of the oldest and proudest 
netions of our diplomacy to do just this. Will Senate Joint Resolution 1 help 
hinder? That is a question for you gentlemen. 
Let me take just one practical aspect of this quetsion: we all know that reci- 
procity is a fact of international life, that we have to give rights (frequently 
eoretical) to foreigners here in order to obtain corresponding rights for our 
itizens abroad. At the present time it is possible for the Federal Government 
to offer reciprocal establishments rights without specific Federal legislation, 
despite some conflicting State or municipal prohibition. Senate Joint Resolution 
| at section 3 certainly shifts the operation, including its obvious resulting 
potentialities for headaches and delays and ultimate frustration, onto the shoul- 
ders of the Congress. With all deference and respect I suggest that our basic 
theory of truly representative government would as a result of this have another 
sore trial. I am sure the American businessman would have to wait far longer 
than now to get his reciprocal.right, for under Senate Joint Resolution 1 it 


4 
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would be necessary, not only for the Executive to negotiate the treaty, the Senate 
to consider it and give its concurrence and the President to promulgate it, but 
also, the implementing legislation would have to go through both Houses, with 
hearings by several committees in each House, duplicated testimony, ete., and 
all this against a delicate background of conflicting interests between diverse 
geographic points in the country, one or the other of which is going to blame 
Congress for the result it objects to. 

The overall effect is quite predictable: Section 3 tends toward economi 
isolationism This is one of those points where we have to make a choic 
You do not need an enumeration from me as to what the range of considerations 
are. Let me just suggest, though, that many of your constituents (as I for 
one) may believe that in the national interest of our country we must do ; 
possible * * *, all procedurally possible, at least * * *, to encourage America 
enterprise to go Overseas, particularly into the underdeveloped areas. We can 
not equalize advantages throughout the world, of course. We cannot even 
do it in our own country. Californians, for instance, know that, despite one 
system, it is still luckier to live in California than elsewhere. But we also 
know that out of degradation, out of poverty, and out of the lack of self 
realization there come those individual and national psychological warpings 
and distortions that have so much to do with the violence and unrest that 
have taken our youth and our treasure. We also know that it is in our national 
interest to obtain by international agreement rights outside our borders, not 
only to sell things, but, perhaps more importantly as our own natural resources 
are consumed, to get vital primary materials from efficiently developed and 
managed extractive industries 


SENATE JOINT RESOLUTION 1 IS OPPOSED TO THE RULE OF LAW IN THE COMMUNITY 
OF NATIONS 


The foregoing observations lead to a broader one that really contains the 
essential objection of many thinking people to Senate Joint Resolution 1. In 
its language and in its predictable effect this proposal is inimical to the growth 
and development of the concept of the rule of law in international life. At 
another place I have tried to do my bit to oppose a superficial neo-Machiavel- 
lianism which not only blames concepts of law and morality for all the majo 


mistakes of our foreign policy for the past 50 years, but. also states (without 
proof) that the rule of law is not in our national interest. This, I submit, is 
dangerous, and sophomoric nonsense. “Law,” properly and pragmatically con- 
sidered, is in our national interest. One reason for this is that we are the 
world’s greatest “have” country. Others are that we are among the most 
democratic and peace-loving of countries. All these interests are served by 
law. So is the challenge of democratic world leadership, now so clearly our 
responsibility To be served by law nations and individuals must live under 
the law. I am not advocating major cessions of American sovereignty to any 
external or supranational body. I think under the U. N. Charter there has 
been only one cession of sovereignty, despite the frantic but vague talk other- 
wise. That cession is simply this: We, along with every other country, gave 
up our privilege to use our Armed Forces in an aggressive way * * * in a 
Von Clausewitz, Prussian-Russian way, as simply an extension of a grabbing 
national policy I think this cession was in our national interest and that 
our willingness to fight for the third time in a century against aggression 
proves this. Additionally, we might have (but so far have not) subjected 
ourselves on questions purely of international law to the compulsory jurisdiction 
of the International Court of Justice. 

To put now into the Federal Constitution a provision that would prevent for all 
time any agreement, general or ad hoc, giving an international tribunal power 
to adjudicate “any matter” we might be interested in, free from the escape 
hatch “essentially within the domestic jurisdiction of the United States” is to 
fall far below the present cautious American adherence to the Statute of the In- 
ternational Court of Justice and make virtually impossible American leadership, 
by precept and example, toward the growth of the role of law in the community 
of nations. It is known, of course, that the phrase “essentially within the do- 
mestic jurisdiction” is a phrase of legal art only with respect to a core of obvi- 
ously legitimate internal questions. Beyond that it becomes a dialectical device 


1 Oliver, Reflections on Two Recent Developments Affecting the Function of Law in the 
International Community, Texas Law Review, October 1952. 
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f diplomats seeking to cut off even consideration or inquiry, as the Indonesian 
se before the Security Council so well showed a few years ago. In which sense 
uld the term “donrestic jurisdiction” be used in the Constitution, as amended? 

sumably the criteria for prediction could come only from congressional action 
treaty case to treaty case. The possibility of the development of a con- 
essional stare decisis under continually varying political situations, in an age 
1 lawyers sometimes despair even of the judicial variety, might to some seem 

e remote. 


ENATE JOINT RESOLUTION 1 SHIFTS RESPONSIBILITY FOR FOREIGN AFFAIRS 
OPERATIONS TO CONGRESS 


rhe last point leads to my final generalization in opposition to Senate Joint 
Resolution 1, I spoke of congressional stare decisis advisedly, because the over- 

effect of the proposal is obviously to give Congress the ultimate power of both 

sion and direction in the field of foreign affairs. I see this as an objection- 
perhaps unintended, drift toward parliamentary government, the more 
gerous because no blending of legislative with executive power, as in the case 

f Great Britain, is provided for. Congress shall from time to time decide 
section 4) what consensual transactions the President shall have with “any 
ernational organization, foreign power, or official thereof.” The Federalist 
papers show that the Founding Fathers, closer to the fear of a President’s be- 
ming a totalitarian tyrant than history (thank God) has ever justified us in 
ng, faced this problem and on a calculated risk basis chose the present dis- 
bution of power in the field of foreign affairs. I submit that the risks of deny- 
ng the Chief Executive initiative and leadership responsibility in this field, are 
greater now than they were then. Likewise, the potential dangers of giving 

1 the powers he now has have not, in view of actual experience, been realized. 
In great part this is due to the wisdom of the men of Philadelphia, who created 

corrections of (a) Senate nonconeurrence in treaties; (b) congressional 
iliation of Presidential action by the enactment of subsequent inconsistent 
slation; (¢c) the all-important money power, and (d) the hustings. However, 
wh experience in the Department of State has left me with the following 
tional impressions on this point: 

1) The day-to-day conduct of foreign affairs requires many “agreements” 

foreign entities. Obviously they could not all or any substantial number 
em be specifically approved by Congress. Moreover, any attempt to classify 
u by transaction types in terms that would furnish a guide as to which (a) 
| be made by the Executive and which (b) would require treaty treatment 
s not seem to me possible. At least, before going forward with the consti- 

ional amendment, an exploratory attempt to see how section 4 of Senate Joint 
ution 1 might be implemented in legislation ought to be considered. 

”) Undertakings to foreign entities are not lightly given in the Department 

State. One acts only on authority in such matters, and commitments are 
egularly reported to a central agency and thus are kept track of within the 
Department, 

3) An executive agreement of the sort the Department will negotiate and not 

bmit to the President for senatorial approval is, in almost all cases, one either 

carrying out policy along lines of authority already delegated to the execu- 
ve by the Congress, e. g., executive agreements under the broad delegation of 

e War Powers Acts, or (b) dealing with some very technical matter and hav- 

g the overall effect of enlarging or protecting Amet ican interests abroad. Re- 
garding these, the responsible officers of the Department genuinely felt in my 

me that the Congress should not be bothered, beyond, of course, its busy and 

ective Foreign Relations and Foreign Affairs Committeemen, who are kept 
nformed. 

(4) The Missouri v. Holland power to override State laws inconsistent with 
nternational agreements, is very sparingly used, and never lightly or without 
some measure of advance congressional consultation. Sometimes this abstention 
s carried to the point of actually withdrawing American interests abroad from 
therwise sound settlements. To illustrate, during the drafting of the Italian 
Peace Treaty, we came to the question: “What is to be done about the running 
if statutes of limitations during the war years, when an American could not 
sue an Italian in the courts of Italy, and vice versa?’ Every other national 
and Italy signed a reciprocal agreement that the war years would not be counted. 
But not the United States. Limitations is a matter of State law. Our specific 
telegraphed instructions required the following in the treaty: 
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“Having regard to the legal system of the United States of America, the pro 
visions of this annex shall not apply as between the United States of America 
and Italy.” (Annex XVI, D—2, Italian Peace Treaty.) 

Now there is nothing strange about this. People in the State Department are 
Georgians and Texans and Massachusetts men too and they might have somes 
reluctance, even if they did not think of what the Senate would do, to perver 
the treaty power to undermine local self-government and State powers in 
country The same thing might be said for Presidents. 

So much for routine executive or other agreements. What of the major con 
mitments of the Chief of State himself? I have heard leading proponents of 
the American Bar Association proposal say that they are really after Yalta and 
Potsdan How would Yalta or Potsdam be affected by Senate Joint Resolutis 
1? The only applicable section is No. 4. How would the restriction on pres 
dential power, in time of war, to make interim arrangements looking toward 
ultimate peace treaties, considering all factors in a complex, delicate power 
situation, be drafted Here we seem to be, once more, up against a fundament 
constitutional issue Senate Joint Resolution 1 affects it for the resolution 
definitely shifts the ultimate authority to give course and direction to foreig: 
policy to the Congress. Does this safely and effectively resolve the issue? 
the Congress also send and receive Ministers, read the intelligence reports anc 
the telegrams, put out the fires, do the planning and, in general, organize itself 
for and accept day-in-and-day-out that awful, fateful responsibility that is now 
on our Chief Executive? Are we to develop in Congress a Prime Minister fo 
Foreign Affairs and make the President an impotent figurehead? Only, gentle 
men, if the Congress and the legislatures of the several States are prepared to 
face honestly and prayerfully so revolutionary a change in our Governn« 
should Senate Joint Resolution 1 be further favorably considered. 


The Cuarrman. Do you have any questions? 

Mr. Smiruey. Yes, sir; 1 would like to ask a few questions. 

During your service in the State Department, Mr. Oliver, did you 
ever become acquainted with a Dr. Wallace McClure? 

Professor Ouiver. To the best of my knowledge and belief, no, sir 

Mr. Smrrury. Are you familiar with his statement? I will read 


it to you and ask you to comment on it. 

Professor Outver. Do you have the page reference which you can 
give me? 

Mr. Smirney. It is at page 29 of the hearings on Senate Joint Reso 
lution 130. He says: 

The President, acting with Congress, where simple majorities prevail, can, 
in the matter of international acts, legally accomplish under the Constitution 
anything that can be legally accomplished by the treatymaking power as 
specifically defined in the Constitution. * * * 

The result is that for controversial international acts the Senate method may 
well be quietly abandoned, and the instruments handled as executive agree- 
ments. But for large numbers of purely routine acts, about which no public 
opinion exists and no question as to their acceptability arises, the present 
(treaty) method is desirable as saving the time of the House of Representa 


tives, * * * 


Would you care to comment on that, Mr. Oliver, in the light of your 
experience in the State Department ¢ 

Professor Oxriver. My comment, sir, on what you have read and 
without any knowledge of the position of this gentleman or what 
the basis of his experience was in the Department, is that I am, as 
the electricians say, 180 degrees out of phase with him. It is just 
the other way around, in my opinion. I have been on the receiving 
end of telegrams which said, “Do not use the treaty power in this 
vay,” et cetera. We have been kept on a short tether with respect 
to that sort-of thing. So, I do not agree with what he says. 

Mr. Smirney. Did you encounter much of this sort of opinion in 
the State Department during your tenure there ? 
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Professor Outver. No. On the contrary, I found the State Depart 
t an extraordinarily well-disciplined place. In the first place, 
yone in my position in the Department of State, as a division chief 
| that sort of thing, is inevitably, if he is a conscientious craftsman 

ill, going to feel very much like Calvin Coolidge did when he was 
‘ad what he thought about being President. Cal, in his monosyl 
bic way, said, “Well, you have got to be mighty careful.” That 
the way I felt about it. That is the way my colleagues felt about 
is far as I can remember, I assure you that my own experience 
was that the Department of State was extraordinarily sensitive and 
cerned, even at that time before matters that have come up since, 
bout congressional attitudes and opinions. I feel sure, for instance, 
at if somebody was getting out of line, or if someone thought he 
is, a congressional invitation to show cause wherefor would have 

1 very marked effect upon the course of events at the working level in 

the Department of State. 

Mr. Smrrury. Senator, I have no further questions, but before we 
idjourn the hearings for the day may we insert certain statements 

the record ? 

The statement of Mr. William O'Neill, attorney general of the State 
of Ohio, in behalf of the National Association of Attorneys General. 

The statement of the National Labor-Management Council on 

Foreign Trade Policy. 
lhe statement of the National Defense League of America. 

A telegram, which asks that his views be inserted in the record, 
from Paul A. Redmond, president of the Southern States Industrial 

Council. 


The Cuarrman. They may be made a part of the record. 
(The statements referred to follow :) 


STATEMENT SUBMITTED BY C. WILLAM O'NEILL, ATTORNEY GENERAL OF THE STATE 
Ouro, IN BEHALF OF THE NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, RE 
SENATE JOINT RESOLUTION No. 1, BrRICKER AND OTHERS, PROPOSING AN AWEND- 
MENT TO THE CONSTITUTION OF TIE Unrrep STATES RELATIVE To THE MAKING 
or TREATIES AND EXECUTIVE AGREEMENTS 


rhe National Association of Attorneys General has considered the problem of 

e treatvmaking power at its last two national conventions. At its 1951 
convention, largely as the result of the presentation of the possible impact of the 
power by Mr. Frank Holman, former president of the American Bar Associa- 
tion, our association designated a committee to study the matter and make its 
recommendations. At our 1952 convention held last December, we again dis- 
cussed the matter, and the association, as one of its official acts, adopted the 


fel} 


lowing resolution : 
“IX, THE TREATY POWER AND THE CONSTITUTION OF THE UNITED STATES 


Whereas article VI of the Constitution of the United States of America 
provides that all treaties of the National Government shall be the supreme law 
f the land; and 
‘Whereas this provision of the Constitution, due to a changed concept of 
ternational relations and obligations of national states whereby national 
states now undertake obligations which are designed or interpreted to directly 
affect the lives and property of individual citizens in time of peace as well as war, 
vVhich changed concept represents a radical deviation from the historical incidents 
of treatymaking current at the time said article VI was adopted by the Founding 
fathers of the Republic, and for the first century and one-half of our national 
existence; and 
Whereas it now becomes apparent in proposed treaties and conventions under 
consideration in the United Nations, of which international body the United 
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States of America is a member, and will be asked to ratify said treaties and « 
ventions, that the individual rights and privileges of American citizens as 
posedly guaranteed them by the Constitutions of the United States and the seve; 
States may be derogated and even destroyed pursuant to possible interpretations 
of said article VI; and 

Whereas adherence to this new concept of international relations and obliga 
tions of national states, directly affecting private persons and property ey: 
when not expressly required by treaty terms, has reached such a level of judici 
acceptance as to b»* incorporated in a dissenting opinion of the Supreme Court 
of these United States wherein the general military obligations of the United 
States under the terms of the United Nations Charter and Conventions and th, 
North Atlantic Treaty were advanced as justification for the seizure of privat 
property by the National Government and might equally well be advanced as a 
justification for invasion of the traditional liberties of our citizenry; and 

“Whereas it is the feeling of the National Association of Attorneys Gener 
that the rights and privileges of American citizens, most of which have attended 
our people from the very formation of the Republic, and which formed the very 
jurisdiction for the American Declaration of Independence and the founding of 
the Republic, should be forever inviolate from even the risk of derogation by the 
treatymaking power of their own National Government: Now, therefore, be it 

“Resolved, That the National Association of Attorneys General does herewit 
recommend that steps should be taken to amend the Constitution of the United 
States of America so as to subordinate the treatvmaking power of the Nationa 
Government to each and every provision of the Bill of Rights of the Constitutio) 
of the United States of America, and to each and every similar provision in t 
constitutions of the several States except as these may be expressly abridged by 
act or resolution of the Congress of the United States of America.” 

Our association, by its nature a loose federation, is not equipped to give detailed 
study to the problem so as to make a specific recommendation of the ty) 
adopted by the house of delegates of the American Bar Association and present: 
to this committee at its hearings last May. We are, however, gravely concerned 
at the threat to basic American liberties which the present treaty power presents 
It is, therefore, definitely the consensus of the state attorneys general that som: 
language should be added to the Constitution of the United States limiting the 
internal effect of international agreements which go beyond the traditional defi 
nition of treaties. 

As lawyers, we realize that the final determination of this internal effect must 
made by the courts. But we also realize that the judicial precedents in this 
field are limited, and that certain of the precedents which do exist—namel) 


Wis vy. £ ! and the Curtiss-Wricht case—could have a far-reacl 


) i} 
effect upon the individual rights and the powers reserved to the States. For this 
reason we urge that language be added to the Constitution which presents to th 
courts some standard more definite than the “supreme law of the land” concept 
which now governs international agreements. 

The Attorneys General specifically recommend to this committee favorable 
action on Senate Joint Resolution No. 1, 


C. WitLiAmM O'NEILL, 
Attorney General of Ohio, Chairman of the Committee of the National 
issociation Of Attorneys General. 


Other committee members: J. D. Buckman, attorney general, of Kentucky; 
George Conway, attorney general, of Connecticut. 


THE NATIONAL LABOR-MANAGEMENT COUNCIL ON FoREIGN TRADE POLiIcy, 
Washington 5, D. C., Mareh 12, 1958. 
Mr. CHARLFs A. WEBB 
Senate Office Building, Washington 25, D. C. 

Dear Mr. Wess: | send you herewith a copy of a radio address which I de 
livered in January 1952, on the subject of the General Agreement on Tariffs and 
Trade (GATT), under the label Tariff Maverick. 

May I request that this address be made a part of the record on the hearing 
now being conducted on Senate Joint Resolution No. 1. 

This radio broadcast became the subject of correspondence between the Honor 
able Robert T. Secrest of Ohio and the Department of State. on the one hand, 
and between myself and Mr. Secrest. In order that a rounded account be given 
of this subject, I would suggest that the broadcast be given tirst place, followed 
by the letter to Mr. Secrest from the State Department, dated February 28, 1952 
That letter should be followed in turn by my letter of March 19, 1952 to Mi 
Secrest. 
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Hnclosed herewith is a copy of my letter to Mr. Secrest, but I do not have a 
vy of the letter from the Department of State, under the signature of Jack K. 

ill, Assistant Secretary to Mr. Secrest. A printed copy of that letter may 
found on page 231 to page 233 of the hearings on Senate Joint Resolution No. 
» conducted in May and June 1952, by a subcommittee of the Committee on the 
diciary of the United States Senate. 

Che purpose of these insertions is to provide an exhibit of the manner in which 
cecutive agreement may, by a process perhaps not intended in the first in 
ce, override the constitutional powers of Congress. I wish particularly to 

out how the mere “power to consult”, which is the characterization by the 
e Department of the “limited authority” of the GATT, has been converted 
a de facto power to supersede congressional and even presidential authority 
s country. 
Sincerely yours, 
O. R. STRACKBEIN. 


TARIFF MAVERICK 


Radio address delivered by O. R. Strackbein, Chairman, the National Labor 
Management Council on Foreign Trade Policy, Washington, D. C., Janu 
ary 18, 1952 


When Czechoslovakia sent William Oatis, American press correspondent, to 
for alleged espionage, there was prevalent in this country a belief that the 
ted States could take immediate retaliatory action by breaking off trade 
itions with Czechoslovakia. We had negotiated a trade agreement with that 
ntry in 1947 under which we made a number of tariff cuts on articles im 
ed from there. These concessions on glassware, pottery, hats, imitation 

ry, hops, and other items were of great economic value to Czechoslovakia. 
ey were designed to increase the sales of these and other products made in 
choslovakia in this market, thus enhancing the dollar-earning power of the 
ral European country. 

It was found upon examination of the provisions of the General Agreement on 
riffs and Trade, known as GATT, that the United States was not at all free 
ibrogate her trade agreement with Czechoslovakia. To do so on our own 
unt would have been a clear violation of the agreement. The articles of that 

iltilateral trade pact, comprising more than 30 countries, set forth a definite 
cedure for abrogaton of an agreement between one member country and 
ther. Any withdrawal of concessions must be authorized by the other mem 

Thus our hands were tied against immediate action. 

\lthough Mr. Oatis was sentenced to jail early in July 1951 and even though 

e State Department was ready in August to take action it was not until Sep 
ber 22 that the contracting parties to GATT were to hold their next meeting. 
s was therefore the first opportunity which the United States had under the 

General Agreement on Tariffs and Trade to bring forward her proposal to cancel 
her trade agreement with Czechoslovakia. When the time did arrive the United 
States delegation laid its proposal before the other member nations. 'The con 

acting parties of GATT supported our position with only one dissenting vote, 
namely, that of Czechoslovakia. We were duly authorized to kill our trade 
agreement with the iron curtain country and we did so, as of November 1, 1951. 

While the jailing of Mr. Oatis precipitated the United States action, the abro 
gation of the trade agreement with Czechoslovakia had already been required 

y the Trade Agreements Extension Act of 1951, passed by Congress in June 

This act called upon the President to withdraw all trade-agreement concessions 
from Communist-controlled countries “as soon as practicable.” The Department 
of State therefore had merely been slow in acting on the congressional mandate. 
It took the public outcry over the jailing of Mr. Oatis to force her hand. 

(Any doubt about this will vanish when it is recalled that the State Department 
acting under the same congressional act, had already early in July notified five 
other countries behind the Iron Curtain of our withdrawal of trade-agreement 
concessions, Czechoslovakia was not included in that list although that country 
had fallen under Communist control early in 1948. The Oatis incident thus 
drove the reluctant Department to act as it had already been directed by Con- 
gress to do. 

Why did the Department then wait for the convening in Geneva during the 
latter part of September of the contracting parties of GATT before taking action? 
She already had not only the authority to withdraw our trade agreement; she 
was under instructions to do so. The answer is that she went to Geneva not 
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for original authority but for confirmation of the authority that had already 
been voted by our Congress and approved and signed by our President. ; 

Why review these details at this time? 

The purpose is to call attention to the policy of our Department of State 
enter into far-reaching executive agreements with other countries without clea; 
authorization from Congress; and to bring to light how our freedom of action 
as a nation is being compromised in this twilight zone by the State Department 

his trend is further illustrated by another action taken by GATT at Geney; 
at its last meeting. 

Che United States Tariff Commission late in 1950 recommended to the Presj 
dent restoration of the duty on women’s fur-felt hats because of the injury with 
which the great increase in imports threatened our own millinery industr 
The duty had been reduced in a trade agreement negotiated by the State De- 
partment with Czechoslovakia in 1947 and proclaimed by the President in 1948 
after Czechoslovakia had gone behind the Iron Curtain. The Tariff Commission 
held public hearings in January 1950 in accordance with the escape clause of 
the trade agreement and made a field investigation to determine the merits of 
the allegations of injury or threatened injury made by the fur-felt hat industry, 
supported by the A. F. of L. Union in the industry. In October the Commission 
recommended to the President the restoration of the duty to its previous leve 
on those categories of women’s fur-felt hats that felt the brunt of the import 
competition. 

The President accepted the Tariff Commission’s recommendation and gaye 
notice of the restoration of the duty from December 1, 1950. This fact was 
reported by the State Department to the contracting parties of GATT, as re- 
quired by the provisions of the general agreement. At the next meeting of GATT 
the action of the United States was placed on its agenda for approval or re 
jection. Czechoslovakia, as one of the contracting parties of GATT and the 
country with which the tariff cut was negotiated, protested, and challenged 
the restoration of the duty, in question by the United States. The contracting 
parties thereupon appointed a “working party” to review the case and to report 
at the meeting which was to be held September 22, 1951. This was the same 
meeting that considered our withdrawal of the entire Czechoslovakian trade 
ugreement 

The working party made a detailed report to the contracting parties, consist- 
ing of 18 pages of closely printed words and statistics. The report reviewed 
all aspects of the United States Tariff Commission’s findings and the President’s 
action in the light of article XIX of the general agreement which sets forth 
the circumstances and procedures under which concessions may be withdrawn 
and tariff duties restored to their previous levels. The report also set forth 
the contentions of the United States representatives in support of our action 
as well as those made by the spokesmen for Czechoslovakia in rebuttal. After 
pondering elaborately the allegations and counterrepresentations of the con- 
testants, the working party cast its lot on the side of the United States, with 
some reservations and suggestions. 

The action of the working party was adopted by GATT and the United States 
was sustained. The suggestion was made, however, that it would be desirable 
for the United States Government to follow the trends of imports, production 
and consumption with the idea of restoring the concession, that is, restoring 
the tariff cut, as soon as it became clear that the higher duty was no longer 
justified 

Now, what is wrong with all this? 

The question is how it has come about that action of the United States Co 
gress and action of the President in carrying out powers delegated to him by 
Congress are now subject to review by an international body, namely, the con 
tracting parties of GATT, when such authority of review was never conferred 
upon it by Congress 

GATT has reviewed, as previously detailed, two sovereign acts of the United 
States. One was the abrogation of our trade agreement with Czechoslovak 
as required by an act of Congress, signed by the President: the other was an 
action proclaimed by the Presi’ent after recommendation to him by the United 
Teriff Commission in pursuance of an Executive order 

To be sure, GATT s1 pported the United States in both instances: but this 
need not have been the case. We might have been overruled. In any futur 
ease brought before GATT, not only by us brt by other members, our position 
might not be sustained and the action of our Congress could be nullified, as well 
as that of our Tariff Commission. Yet not even our Supreme Court has th 
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to set aside an action of the Tariff Commission unless the powers under 
the Commission might be acting at any given time were held to be uncon- 
stitutional. 

GATT did not come into being in pursuance of a treaty ratified by the Senate 
the result of a Senate resolution of adherence such as determined our 
ntance of the compulsory jurisdiction of the International Court of Justice, 
ed August 2, 1946. Nor did our participation in GATT arise from an act 
rticipation passed by both Houses of Congress, as did our joining of the 
d Nations, which was authorized by the United Nations Participation Act, 
ed December 20, 1945. GATT came into being behind the interference 
was run for it by the Charter for an International Trade Organization. 
atter was virtually identical to GATT in many respects but more far- 
hing. The Charter of the International Trade Organization was indeed 
tted to Congress for ratification, as it should have been. But it lingered 

re in semioblivion until it was withdrawn by the State Department. 
rhat left GATT, which did not have the necessary congressional endorse- 
and which was to be absorbed into the International Trade Organization 
the latter was properly launched, without the benefit of congressional legiti- 
ind it has been in that state ever since, a species of maverick in the field 
ernational tariff relations. It could not be absorbed by the International 
de Organization because the latter never received congressional ratification. 
eless, GATT now proceeds as if it, itself, had received congressional 
roval, which it has not; and this tariff maverick assumes the authority to 
ew, that is, to study with the purpose of approving or rejecting, actions of 
United States Government which carry out laws of Congress or administra- 

decisions of duly constituted Federal agencies. 

bypassing the Constitution and vesting an international agency with powers 
verrule sovereign acts of this country, the State Department courted the 
barrassments that now afflict her in the tariff field. The United States should 
thdraw from GATT completely, rather than to permit this monument to irregu- 
rocedure and irresponsibility to carry us into yet greater embarrassments. 
withdrawal would not nullify or set aside the trade agreements program. 
vould be a step in the direction of legitimacy which, in this field, is overdue. 


[Congressional Record, March 28, 1952] 
GENERAL AGREEMENT ON TARIFFS AND TRADE 


ension of remarks of Hon. Robert T. Secrest, of Ohio, in the House of 
Representatives, Friday, March 28, 1952 


Secrest. Mr. Speaker, under leave to extend my remarks in the Record, 
ude the following letter from O. R. Strackbein, chairman of the National 
Management Council on Foreign Trade, Washington, D. C.: 


Tire NATIONAL LABOR-MANAGEMENT 
COUNCIL ON FOREIGN TRADE POLICY, 
Washington, D. C., March 19, 1952. 
rhe Honorable Rospert T. Secrest, 
House Office Building, Washington, D. C. 

Dear Mr. Secrest: I have your letter of March 5, 1952, in which you enclosed 
a reply from the State Department to a letter from you requesting their view on 

broadcast entitled “Tariff Maverick” which was devoted to a discussion of 
e General Agreement on Tariffs and Trade. 
! am happy to have this opportunity to answer the State Department’s com 

ts. These were embodied in their reply to you, signed by Assistant Secre 
vy Jack K. McFall. 
\t the outset they say: 
“Mr. Strackbein’s main suggestion is that the United States should withdraw 
from the General Agreement on Tariffs and Trade. His arguments for this 
( se are two, first, that the agreement was entered into without clear legal 
1uthority; and, second, that the agreement subjects the United States govern 

ntal action to review by foreign governments.” 

Mr. McFall then undertakes to answer these charges by a brief review of the 
egislative history of the trade agreements program. In seeking to establish 


+} 
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the President’s authority to enter into an agreement such as the Genera! Agro, 
ment on Tariffs and Trade (GATT) entered into in 1947 at Geneva, the Stat, 
Department relies only in part on the authorization contained in the Tray 
Agreements Act of 1934 which was in the form of an amendment to the Tarjs 
Act of 1930 

Under this original Trade Agreements Act of 1934 (which consists of s¢ 
350 added to the Tariff Act of 1930, in the form of an amendment) the Preside 
was authorized “to enter into foreign trade agreements with foreign gover 
inents or instrumentalities thereof” and to proclaim such modifications of duties 
and other import restrictions required to carry out any trade agreement entered 
into by him. Specifically, duty changes were limited to 50 percent, up o 
down; and the President could not place any duitable item on the free list o 
put a duty on any item that did not already carry a duty. Finally, the Pres 
dent could suspend any such modifications (concessions) with respect any 
country that discriminated against our commerce “or because of other acts 
policies which in his opinion tend to defeat” the purposes of the act. 

This was a simple authorization to the President to make foreign trade agre 
ments under which he might reduce or increase our tariff rates by 50 percent, ad 
or continue in effect certain other import restrictions and take retaliatory actio) 
against countries that discriminate against our commerce. 

Section 350 (i. e.. the Trade Agreements Act of 1934) was a little over 2 pages 
in length and simple in its aims. Under it the United States negotiated agre 
nents with nearly 30 separate countries before 1947. There were all individ 
bilateral trade agreements. Then, after 13 years of such bilateral dealing, t 
General Agreement on Tariffs and Trade was negotiated at Geneva, Switzer!ar 
n 1947 his included a little over 20 countries, all bound together in one gener 
agreement. This agreement, known from its initials as GATT, contained 
articles and is 65 pages in length It is to this agreement, which goes far afi 
from the original Trade Agreements Act of 1934 (section 350 of the Tarif 
Act of 1930) that my radio address referred, and not to the previous bilater 
agreements. This fact was made clear enough and need not have been confuss 
as it was, by the State Department, as we shall see later. 

Now, the State Department, as said above, relies only partly on the T 
Agreements Act as justification for the exercise of the presidential power 
enter into an agreement such as GATT. Mr. McFall says in his letter: 

“In part, also, the President’s authority to enter into the general agreement 
rests upon his constitutional responsibility for the conduct of our foreign 
relations.” 

Later he says, “Constitutional objections to the trade-agreements program 
those who are not in sympathy with its objectives are not new.” He then quotes 
the Ways and Means Committee, from its report in 1945, as saying in part 

“We consider that it is clear, on the basis of precedent and authority, that 
no constitutional or other legal considerations require Senate ratification 
trade agreements and (2) the Trade Agreements Act involves no improper de 
gation of legislative power.” 

Please note, Mr. Secrest, that the Ways and Means Committee was referring 
to the Trade Agreements Act and not to the General Agreement on Tariffs and 
Trade. The report quoted from was made in 1945. The general agreement was 
negotiated in 1947. My objections were to GATT and not to the previous bilat 
eral agreements. The quotation from the Ways and Means Committee was 
therefore beside the point. GATT is something quite different from a mer 
agreement in which duty reductions are made. It has in it the makings of a 
super state exercising great powers over our trade and related economic matters 
I said nothing about the constitutionality of the Trade Agreements Act, as might 
be inferred from Mr. McFall’s defense; but referred to GATT, to which the 
quotation from the Ways and Means Committee does not apply. 

Only now do we come to the State Department’s real answer to my objections 
to GATT. After saying that my other objection to GATT is that it involves 
review by other countries of congressional and Executive action. Mr. McFall 
says that in order to appraise this argument it is necessary to consider how 
the general agreement (GATT) operates. 

He says, “It must be emphasized that the parties to the agreement cannot 
overrule acts of Congress or of the Executive.” This was not precisely what I 
had alleged in the radio address, but comes to about the same thing. 

How does the State Department explain away this charge? 

In the radio address were cited two instances in which GATT review sov 
ereign acts of the United States: (1) The action by which the United States 
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ed the duty on certain fur-felt hats, after recommendation to the President 
he Tariff Commission that this be done; and (2) our proposal to withdraw 
trade agreement with Czechoslovakia. 

the State Department, in its letter to you, says: 

the other hand, the contracting parties to the agreement do have the right 
nsult with any contracting party concerning the discharge of its undertak- 
and to seek compensation or to take offsetting action because of the failure 
y contracting party to carry out these undertakings.” 
McFall (State Department) had just said, as already quoted: “It must 
iphasized that the parties to the agreement cannot overrule acts of Congress 
he Executive.” Then he says the parties do have the right to consult. 
viously, the State Department is trying to show just how an agreement is 
really an agreement. “Moreover,” says Mr. McFall, “any contracting party 
vithdraw from the agreement on 60 days’ notice.” All this represents an 
empt to show that GATT exercises no power of review, and that it merely 
ises the right to consult. 
dently GATT is a very flimsy thing, without much meaning and certainly 
ut teeth—a piece of paper that can be flouted at will by any one of the con- 
ting parties. Or is it? 
s may not exactly be the case; for a little later, in his reference to the fur 
case, Mr. McFall states: 
working party (which had been appointed by GATT at the instance of 
slovakia to review the actions of the United States) found that there was 
lusive evidence that other action taken by the United States Government 
artice XIX constituted a breach of its obligations under the general 
ement. 
it not strange that the “right to consult” confers upon this international body 
right to appoint a working party which makes an elaborate analysis of United 
tates action in the light of article XIX of the general agreement (GAAT) to 
mine—what? Whether we have consulted properly? Whether we have 
discourteous? Not exactly. 
e McFall letter says: 
rhe working party found that there was no conclusive evidence that the action 
en by the United States Government under article XIX constituted a breach 
s obligations under the general agreement.” 
“A breach of its obligations” sounds somewhat more formidable than the “right 
onsult.” That it is actually regarded much more seriously even by the State 
rtment will become obvious later. At this particular point Mr. McFall, still 
parently speaking for domestic consumptions, says: 

“Tf the contracting parties has found otherwise (i. e., that the United States 

breached its obligations), the United States would as a matter of policy, 

ive wanted to reexamine its action in the light of such a finding, but whether 

the other contracting parties agreed with the action or pot, the United States 
would still have had the power to continue its action if it wished to.’ ” 

In another place Mr. McFall observes: 

If these provisions (i. e., the right to consult, to take offsetting action, and 

e right to withdraw from the agreement) constitute ‘review’ in any objection- 

sense of the word, then it follows that most international undertakings 
mong nations, including those of a bilateral character, are objectionable and 
should be dissolved.” 

In other words, the General Agreement on Tariffs and Trade (GATT) is just 

n innocent international agreement calling for consultation before taking action 
under it. No harm done; no real commitments involved, and nothing really seri- 
ous intended. Merely the “right to consult.” 

That there are hidden teeth somewhere in the agreement which give it more 
bite than the mere right to consult confers and which give substance to such 
words as “a breach of its obligations,” quoted above, comes to light later in the 
State Department’s letter. This happens in Mr. McFall’s observations about the 
second instance of GATT review of official United States action, cited in my 
radio address. 

Involved in this instance was United States withdrawal from its trade agree- 
ment with Czechoslovakia, as required by the Trade Agreements Extension Act 
of 1951 (Public Law 50, 82d Cong., sec. 5). In my radio address I had said 
that even though withdrawal from the Czech agreement was required by an act 
of Congress, signed by the President, we were not free to do so without taking 

e matter before GATT. I asked why the State Department had found it neces- 
sary to go to Geneva when she was already under instruction by Congress to act. 
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Answering my own question, I said that she went to Geneva not for origing 
authority but for confirmation of the authority that had already been voted py 
our Congress. That this procedure was recognized by the State Department fo). 
lows from the fact that before acting they did lay the proposal before GATT 
Mr. McFall says: 

“In the other instance of ‘review’ cited by Mr. Strackbein, the United States 
itself requested the contracting parties to terminate United States obligations 
to Czechoslovakia. Congress had provided in the Trade Agreements Extensijoy 
Act of 1951 that the United States terminate ‘as soon as practicable’ concessions 
to Soviet-dominated countries.” 

In other words, by the State Department’s own admission, the United States 
was in a position, because of our adherence to GATT, of having to request the 
contracting parties to sever our obligations to Czechoslovakia. Our Congress had 
spoken. It had required the President to suspend or withdraw the pact. Thx 
President had signed the act of Congress; but before carrying out this law, the 
State Department found it necessary to go to Geneva and ask in effect “May w; 
please do what Congress has instructed us to do?” 

Was this merely consultation? 

GATT voted on the question. It sustained the United States a second time 

If we were willing to abide by these decisions when they favored us, what wil] 
it make of us if we refuse when they go against us? 

The State Department’s letter lets us know what they themselves say. Figur 
atively, the cat has tired of playing and is now ready to dispose of the mouse 
Says Mr. McFall: 

“Respect for international undertakings in the case of Czechoslovakia, as in th 
case of termination of our bilateral commercial agreement with the U. S. S. R 
required that certain procedures be observed in accomplishing the termination 

The teeth are beginning to show, but it is necessary to look closely. “Certain 
procedures” must “be observed,” Mr. McFall says. These procedures, however 
include the right of the other member nations of GATT to vote us down, to deny 
our petitions, or to sustain those who complain against us. Remember, Mr 
Secrest, that while “It must be emphasized that the parties to the agreement 
cannot overrule acts of Congress or of the Executive,” the contracting parties 
to the agreement “do have the right to consult.” This right of consultation in 
cludes these certain procedures that contain the quite effective power of review 

What would have been our position had we not consulted in the two cases 
mentioned and had we not followed the decisions of GATT? The State Depart 
ment has rather definite ideas on this. In his letter, Mr. McFall says: 

“To have ignored these undertakings (read ‘obligations’) would have given the 
Soviet bloc a strong propaganda theme against the United States.” 

Again, further on, in assessing the possible effect of a withdrawal by the 
United States from GATT, he says: 

“The blow our allies would not be economic alone. In other countries the 
inconsistency of our giving with one hand, through the Mutual Defense Assistance 
Program and through point 4, while taking away with the other would raise 
fundamental doubts regarding the bases of our leadership in the free world 
These developments would affect both the ability and the willingness of our allies 
to make the sacrifices and readjustments that we are urging upon them.” 

There you have the sanctions of GATT. 

It is precisely because we should honor our agreements that membership in 
GATT is a very serious matter. It is precisely because we should carry out our 
obligations and not flout them that GATT represents something far beyond the 
right to consult. Either we enter our international agreements in good faith, 
with full intention to meet our commitments, or we play fast and loose in our 
international relations. Which position does the State Department occupy? 
When they say that we are not bound by GATT, that we can withdraw, what sort 
of picture do they mean to draw of Uncle Sam in his conduct of international 
affairs? Do they wish us to stand by GATT when GATT supports us but to walk 
out if GATT goes against us? 

If not, then GATT exercises a power of review as tight as any. Yes; we can 
walk out. Certainly we can behave execrably: we can be international heels 
Is that the signifinance of the State Department’s argument? 

If not, then we are, indeed, bound by GATT. This was what I assumed i! 
the radio address because I assumed that Uncle Sam honors his agreements. ! 
still assume it. I assume that when we give our word in an international agree 
ment we mean to carry it out in good faith and to abide by the rules and proce 
dures and by the decisions arrived at in accordance with those procedures, 
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er they go in our favor or against us. That is why we should be careful 
kind of agreement we enter into; and the best way to be careful in these 
agreements is to follow the constitutional processes. 
these circumstances it is clear that through our entry into GATT we 
by an international agreement de facto bestowed the right of review by an 
ional body over official acts of our Congress and our Bxecutive. 
o point have I said, Mr. Secrest, that we should never do this. We have 
in other spheres within certain limitations. What I have said is that the 
Department in taking us into GATT has done so outside the treatymaking 
rs of the Executive and the Senate, and without specific legislative authority. 
ted out in my address that before we entered the United Nations, Congress 
the United National Participation Act, approved December 20, 1945. 
efore joining the so-called World Court, the Senate ratified our action by 
a resolution of adherence setting forth the conditions of our acceptance 
jurisdiction. Other instances could have been cited—among them mem- 
p in the International Labor Organization, the way to which was paved by 
ution of the Seventy-third Congress. 
General Agreement on Tariffs and Trade lacks such legislative ratification 
se of its parts that go beyond section 350, previously mentioned, which is 
ly legislative source of authority that underlies the trade-agreements pro- 
Mr. McFall bases authority for the broader provisions of GATT on the 
esidential power to conduct foreign relations. 
lLlowever, the Constitution grants to Congress the power “to regulate com- 
with foreign nations” (art. 1, sec. 8). 
upshot is that according to the State Department the Executive may go 
d the delegated power provided in the section 350 amendment of the Tariff 
of 1980 (the Trade Agreements Act) to enter into trade agreements for the 
percent adjustment of the tariff and a few related steps. For this enlarged 
er the President, according to the State Department, needs no additional 
horization from the Congress or from the Senate alone. 
This places the State Department, as the right arm of the Executive in con- 
ng foreign relations, in the position making broad international executive 
ements which in the usages, practices, and realities of international relations 
er away our national sovereignty just as surely and effectively as would a 
ty concurred in by the Senate. Since a treaty may at least be denounced and 
ogated, there is recourse; while in the exercise of the alleged powers of the 
itive in international relations there is none. 
he entire effort of the State Department has trended toward the complete 
iation of any legislative voice in the regulation of our trade. Neither GATT 
ts ill-fated forerunner, the International Trade Organization, contemplated 
ponsiveness to the producers and workmen of this country and their interests 
these governing international bodies. The elimination of this responsiveness, 
pecifically and elaborately guarded in the Constitution, was arranged through 
ne-vote mechanism (whereby the United States had the same vote as other 
ntries in the international bodies), and through the complete domination of 
field by the Executive. 
was on these grounds that I concluded that we should withdraw from GATT 
thus bring the regulation of our foreign commerce back to this country, where 
elongs, if the people of this country are to continue to exercise control over the 
s of their Government. 
‘hank you for this opportunity to make a reply to the State Department’s letter 
mment on my attack on GATT, 
Sincerely yours, 


O. R. STRACKBEIN. 


Tue NATIONAL DEFENSE LEAGUE OF AMERICA, 
Washington, D. C., March 8, 19538. 
Hon. JoHN W. BRICKER, 
United States Senate, 
Washington, D. C. 


Dear Senator Bricker: I am enclosing our statement in connection with your 
posed constitutional amendment and will appreciate it very much if you will 
ve it incorporated in the record of the committee hearings. 
Without a doubt, if the people had an opportunity to express themselves on this 
proposition it would be approved by an overwhelming majority. 

Respectfully, 


ny 


JoHN M. DeWirt Kyte II, President. 
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STATEMENT OF JOHN M. DeWitt Ky _e II, Prestpent, NATIONAL DEFENSE League 
OF AMERICA 


Mr. Chairman and gentlemen of the committee, my name is John M. DeWitt 
Kvle II I am president of the National Defense League of America, and | 
reside at 1811 19th Street NW., Washington 9, D. C. 

At the outset, Mr. Chairman, I want to say that we support Senator ,Bricker’s 
bill without the slightest reservation, and we unhesitatingly recommend it to the 
favorable consideration of your committee. 

Mr. Chairman, a careful review of the proceedings and debates of the Const 
tutional Convention of 1787, and the subsequent debates on the ratification of t} 
Constitution, has convinced the National Defense League of America that it was 
the clear and specific intent of our Founding Fathers that the United States ; 
America should abide by their treaty obligations; however, it is as equally clea 
to us that it never occurred to any of the wise Founding Fathers that the Senate 
of the United States of America might, some day, inadvertently ratify a binding 
treaty in conflict with the Constitution and the laws enacted pursuant thereto 
Otherwise, we believe, more restrictive language would have been written into 
the Constitution before final ratification. 

Mr. Chairman, what are the present dangers? The United Nations is the case 
in point. We submit, however, that in ratifying the United Nations Charter— 
which certainly is not a treaty—that it was not the intent of the Senate of the 
United States of America that the national sovereignty of this Nation should be 
surrendered to the United Nations: and, furthermore, that it was the specifi 
intent of each Senator that no instrumentality of the said United Nations should 
ever be projected into the internal affairs of the United States of America 
However, as the committee knows, certain courts have held the United Nations 
Charter to be a treaty and, therefore, superior to the laws of the land. Indeed, 
it has been vigorously argued that the said Charter stands above the Constitutior 
of the United States of America itself. Even now the Supreme Court of the 
United States of America is being urged to hold our State segregated publ 
school systems to be contrary to the United Nations Charter and therefore 
illegal. 

Our league believes—and has always believed, from the date of its organization 
in 1913—that except in cases of invasion or attack, the Armed Forces of the 
United States of America cannot be engaged in any armed hostility without the 

pecific authorization of the Congress—by which I mean a formal declaration of 

war, the United Nations or any treaty notwithstanding. But, Mr. Chairman, a 
dangerous precedent has been established—our illegal entry into the war in 
Korea. And although the Congress has sub silento acquiesced in this illegal war, 
and in view of this precedent, who can say that another President will not again 
order our Armed Forces into armed hostilities—under the pretext of a binding 
treaty—without the authority of the Congress, and in spite of the nullification 
of the totalitarian doctrine of “inherent Presidential powers.” 

Mr. Chairman, at this very moment the sovereignty of our country is in grave 
danger. The pressures are extremely great. Tremendous sums of money and 
boundless energies are being spent to lead us into a world government. Totali- 
tarianism is on the march—and one doesn’t have to go to Russia to find totali 
tarians. No, Mr. Chairman, we have plenty—too many—of them right here in 
our midst. Conscious of public opinion, however, proponents of world govern- 
ment seek to involve this Nation in such a scheme through the media of 
international pressure and domestic chaos 

The Constitution of the United States of America has always been the one 
insumountable roadblock of the totalitarian; and since he cannot amend it to 
conform to his ambitions, he must—and, indeed, often does—rely upon subtle 
means of circumvention. He therefore avails himself of every crisis, both 
foreign and domestic, to impose his will upon us. Indeed, Mr. Chairman, he 
lauds such instrumentalities as the United Nations, the North Atlantic Treaty 
Organization, the Economic Recovery Administration, and the Truman Doctrine 
as being major steps toward his inevitable goal—world government. 

For the aforementioned reasons, and divers others, Mr. Chairman, the people 
of these United States of America are clamoring for the Bricker amendment. 
We hope, therefore, that the committee will not hesitate to report it favorably 

We are very grateful, Mr. Chairman, for this opportunity to present our views. 
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NASHVILLE, TENN., February 18, 1953. 
WILLIAM LANGER, 
tirman, Senate Office Building, 
Washington, D. C.: 

Constitution provides that the Congress shall make no law abridging the 
ible freedoms set forth therein and that the powers not delegated to the 
Government are reserved to the States or the people; but article VI of 

nstitution places treaties on a parity with the Constitution as the supreme 

f the land and our freedoms are endangered by the existence of this pro- 

and the application of an entirely new concept of international law based 
so-called loophole. 

U. N.-sponsored Genocide Convention, the proposed Covenant on Human 
nd the effort of UNESCO to secure control of our educational system as 
s of establishing a one-world government, would, if ratified by the Senate, 
and destroy the rights guaranteed by the Constitution, and destroy all 

ind Federal laws in conflict with same. 

ting under authority of the board of directors of the Southern States 
al Council it is respectfully urged (1) the Senate should reject in toto 

U. N. proposals; and (2) the Congress should propose an amendment to 

Constitution providing that all treaties shall be subordinate to the Con- 
tion and the laws of the United States and of the respective States. 

It is requested that this telegram be made a part of the hearings record of the 
mmittee of the Senate Judiciary Committee. 

Respectfully, 

Paut A. RepMonD, President. 


Mr. Smirury. Then one further item, Senator. Mr. Watts, of the 

Christian Seience committee on publications has asked that this edi- 

i] appearing in the Christian Science Monitor of Monday, March 

2, 1953, be appended to his statement or that a notation be made to the 
ice in the record where that appears. 
lhe CHatrMan, That may be done. 

(hank you very much, Mr. Oliver. Mr. Eichelberger, we will call 


on another date, and you will be notified. The meeting is 
rned. 

Whereupon, the meeting adjourned at 6 p. m., subject to call of 
hairman.) 


[Christian Science Monitor, Boston, Monday, March 2, 1953] 
EDITORIALS 


TREATIES AND THE CONSTITUTION 


s newspaper is convinced that careful amendment of the United States 
stitution is needed to guard against potential dangers from treaty-made 
Proposed amendments, such as those offered by the American Bar Associ- 

n and by Senator Bricker are usefully focusing attention on the situation. 
here are also dangers in ill-considered changes. We trust that the current 
ngressional hearings and wider public discussion will produce an amendment 
ch will preserve American freedoms without upsetting the balance of powers 

Constitution or putting a straitjacket on developing concepts of individual 
s and international cooperation. 

lhe problem arises under article VI, section 2, of the Constitution: 

s Constitution, and the Laws of the United States which shall be made in 
uance thereof; and all Treaties made, or which shall be made, under the 
hority of the United States, shall be the supreme Law of the Land; and 
udges of every State shall be bound thereby, any Thing in the Constitution 

r Laws of any State to the Contrary notwithstanding. 

This is clear, specific language, not to be lightly altered. New conditions 
» not lessened the values of the treatymaking power. Nor has the Nation 
wn any desire to recede from its world obligations. But in the last few 
rs the closer association of the United States with other nations and the 
eased use of Presidential powers have pointed out to the possibility of 
lividual and State rights being abridged by treaties or executive agreements. 
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Particular concern has been aroused by the proposed U. N. Coven: 

Human Rights. Noble and humanitarian aims are involved in this p: 
Lut it appears to accept the premise that rights are bestowed by governmey; 
contrary to the American concept that they derive from God and are the j; 
herent possession of man. To win agreement to the covenant, standards of 
freedom were set below those long established in the United States. 

Opponents of an amendment declare that Congress could prevent any restri 
tion of freedom from taking effect on Americans under the covenant The 
also contend that adequate safeguards already exist against harmful treaties 
‘They say no President would make one, no Senate would ratify it, 
court would enforce it. 

But already American judges have held that a treaty can empower Congress 
to make laws which it could not make without a treaty. Already judges | 
held that State laws are invalid if they contravene the Charter of the United 
Nations. While the latest decision reverses this view, it too can be overturned 
Already one U. N. agency—the World Health Organization—has made reg 
tions which have the force of law in the United States although never ado, 
by Congress. 

It seems to us these are real and present dangers. Moreover, we perceive 
umong many earnest people a disposition to use U. N, to impose thir concepts 
of a good society regardless of local custom or law. This is very different 
from setting up ideal standards by a U. N. declaration of rights, and persua 
ing nations to lift their own practices to that level. 

Opponents of a change declare that agreements such as that which set 
NATO or the plans for international atomic control would be impossible under 
proposed amendments. They have not so far explained to our satisfaction why 
they believe this to be true. But certainly the actual working of any amend 
ment should be studied in the light of these objections. Americans do not wish 
to tie their Government's hands so that it cannot participate in any wise meas 
ures to defend the free world or to better the condition of mankind. 

We cannot believe that there is any real conflict between American const 
tutional principles and efforts to extend peace and freedom in the world throngh 
international cooperation. We are convinced that with good will and good 
sense any seeming conflict can be resolved without endagering or sacrificing 
the freedoms given to Americans by their National Constitution. 
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FRIDAY, MARCH 27, 1953 


Unitep Srates SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
[he subcommittee met, pursuant to call, at 10:30 a. m., in room 
124, Senate Office Building, Senator Everett McKinley Dirksen pre- 


ang 


Present: Senators Dirksen (presiding), Butler, and Kefauver. 
Also present: Senator John W. Bricker. 
\lso present: Wayne H. Smithey, subcommittee counsel. 
Senator Dirksen. The subeommittee will be in order. 
Judge Parker, we are glad to have you with us. I apologize for hav- 
¢ started another hearing in the Appropriations Committee the 
rst thing this morning. 
Senator KeErauver ¢ 
Senator Krravver. Mr. Chairman, I have known Judge Parker for 
ny, many years, and I would like the opportunity, not of introduc- 
¢ him, because Judge Parker needs no introduction to any assembly 
lawyers or people in our country, but to say that Judge Parker, as 
ll know, is the chief judge of the Fourth Circuit Court of Appeals. 
point of service, not of age, he is the oldest senior appellate judge 
the United States. We know of his very fine and great work on 
ee 
think that I may be st: ting it modestly to say that we consider 
Iu lee Parker 1 of the 2 or 3 best versed men on the subject of inter- 
seal law in our Nation. 
For a number of years, for a long period of time, he has been a 
mber of the international and comparative law section of the Amer- 
1 Bar Association and of the house of delegates, in which he has 
id several positions. He is chairman of the committee of the house 
f £ delesstan on crimes against the law of nations, having succeeded 
Harold Stassen in that position. Judge Parker is section delegate of 
the house of delegates of the American Bar Association for section of 
nternational and comparative law. I believe he rendered to the house 
of delegates a re port on this subject matter. 
Judge Parker is here attending the Judicial Conference. He was 
vited by Senator Langer to give his opinion on this resolution in 
view of his study and the activity he and his committee have had 
onnection with it. He has been invited to appear, and I am very 
vlad that he did accept the invitation. 


707 
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STATEMENT OF HON. JOHN J. PARKER, JUDGE OF THE CIRCUIT 
COURT OF APPEALS FOR THE FOURTH CIRCUIT, AND SECTION 
DELEGATE OF THE HOUSE OF DELEGATES OF THE AMERICAN 
BAR ASSOCIATION FOR SECTION OF INTERNATIONAL AND Coop. 
ERATIVE LAW 


Senator Dirksen. Judge Parker, that is high praise from a ) 
who is a distinguished lawyer in his own right, from the great Com 
monwealth of Tennessee. 

If you will state your full name and your residence, then we n 
pro eed. 

Judge Parker. Thank you, Mr. Chairman, and thank you, Senat: 
Kefauver, for your very gracious presentation. 

Senator Kerauver. Those are good words coming from a Democrat 
for a Republican jurist, you will agree. 

Judge Parker. My name is John J. Parker. I live in Charlott: 
\.C., and Lam one of the judges of the United States Court of Appea 
for the Fourth Circuit. 

I thank you for the op portunity of appearing before you and e 
pressing my views relative to Senate Joint Resolution 1, which pro 
poses amendments relating to the treatymaking power contained in thi 
Constitution. I feel deeply that the adoption of these amendments 
would greatly hamper this country in - aling with international af- 
fairs and I conceived it to be my duty : sa citizen to express my views 
in a letter to the chairman of the Judici iary Committee of the Senate, 
a copy of which I sent to the Senators from my State and the Repre- 
sentative in Congress from my congressional district. There the 
matter would have rested, so far as I am concerned, but a member of 
this committee wrote me that he thought I should express my views be 
for the committee. I replied that because of my judicial position I 
thought I should not seek an opportunity to appear before the com 
mittee, but, if invited by the committee to appear, I should be happy to 
doso. Ihave received a letter from Chairman Langer saying that you 
will hear me and so I am mare, Let me make clear, in the beginning, 
that I am not spe: — g in behalf of any organization but solely on 
my own account as hs merican citizen who is devoted to our Cor 
stitution and who eae that it may be impaired and the country 
injured by the proposed amendments. 

The letter which I wrote to the chairman of the Judiciary Committee 
is as follows: ; 

Marcu 6, 1953 
In re Senate Joint Resolution 1, 88d Congress, 1st session. 
Hon. WiLt1AM LANG! 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D .C 

My Dear Senator: I am writing to voice my opposition to the above resolution 
and to express the hope that it may not receive the approval of the Congress 
It is my deliberate opinion, after careful study of the matter, that no amendment 
to the Constitution with resepcet to the treatymaking power is needed and that the 
effect of the as amendments would be to needlessly hamper and shac! 
the Government in conducting foreign affairs at a time when the leadership ¢ 
this country in the international field is needed as never before in our history. 

There can be no question but that the proposed amendments would hamper 
the Suvemeises in handling foreign affairs. They would require not on 
approval by two-thirds of the Senate, as at present, but subsequent approval | 
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h Houses of Congress of a large and important class of treaties relating 
ade and friendly intercourse between this and other countries. They would 
w a large and important group of international agreements providing for 
itration or juridicial settlement of disputes of an international character. 
would greatly hamper and embarass the executive in handling the details 
oreign policy by means of executive agreements. If the amendments had 
n effect, the commission which settled the “Black Tom” litigation could 
have functioned, the executive agreements for the occupation of conquered 
tory in Germany and Japan would have been void and we would have been 
led from agreeing to the commission proposed by the Baruch plan for 
rvision in the various countries the manufacture of the atomic bomb. Surely 
ot wise to tie the hands of the Government so that it cannot function 
ly with respect to matters of this sort. 

re is, in my opinion, absolutely no need for any such amendments as are 
ed. Insofar as treaties are concerned, the present requirement of the 
tution for ratification by two-thirds of the Senate is a sufficient safeguard. 

y the President and the Senate can be trusted. If the time should ever 
when the President, the Secretary of State and two-thirds uf the Senate 
lling to bargain away by treaty the rights or liberties of the people of this 
ntry, we would have reached such a stage of national deterioration that 
ne written in the Constitution could save us. Insofar as executive agree- 
its are concerned, they are subject to legislative control by Congress without 
ndment to the Constitution. Furthermore, neither treaties nor executive 
eements are of superior dignity to acts of Congress and, insofar as they 
itute domestic law, are subject to repeal or change by act of Congress 
iny time. Head Money cases (112 U. 8S. 580, 597-599); The Chinese Eaclu- 
case (1380 U. 8. 581, 600). Any provisions they may contain in conflict with 
ress provisions of the Constitution are void. Geofroy v. Riggs (133 U. S. 


the fears which proponents of the amendments suggest, or something very like 
, were fully considered at the time of the drafting of the Constitution and 
osals of various sorts based on such fears were rejected by the Constitutional 
ntion. One hundred and sixty-four years of history has demonstrated 
the fears were groundless. From a small and weak nation we have become 


that is great and strong; and, while not all treaties or executive agreements 
e been wise, there has been no surrender under the treaty power of the rights 
liberties of our people. IL see absolutely no justitication for tinkering with the 
tymaking power of the Constitution on the basis of fears which have been 
en groundless through our experience of so many years. 

To amend the Constitution so as to hamper the Government in the exercise of 
treatymaking power would, in my opinion, be unwise at any time. It seems 
ne doubly unwise to undertake such amendment at this time when the future 
human freedom depends in large measure upon the effective participation of 
country in international affairs. 

With high personal regards, I am, 

Respectfully yours, 
JOHN J. PARKER. 


[ should like to elaborate a little on the statements contained in that 
ter. The proposal to amend the treatymaking power gains what 
ength it has from the fear that treaties may be used to impair the 
berties of our people. I think that there is no sound basis for this 
ir. In the first place, the basic liberties of our people are guaran- 
eed by express provision of the Constitution and I regard it is well 
ttled that any treaty like any act of Congress, in conflict with ex- 
press provisions of the Constitution is void. As said in Geofroy v. 
Rigas (1388 U.S. 258, 267) : 
The treaty power, as expressed in the Constitution, is in terms unlimited 
except by those restraints which are found in that instrument against the action 
the Government or of its Departments, and those arising from the nature 
the Government itself and of that of the States. It would not be contended 
at it extends so far as to authorize what the Constituion forbids, or a change 
n the character of the Government or in that of one of the States, or a cession 
f any portion of the territory of the latter, without its consent. Fort Leaven- 
orth Railroad Company v. Lowe (114 U. 8. 525, 541). But with these excep- 
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tions, it is not perceived that there is any limit to the questions which can be 
adjusted touching any matter which is properly the subject of negotiation with 
a foreign country. 

Do you imagine for a moment that, if this Government should enter 
into a treaty or series of treaties changing the basis of representation 
in Congress or abolishing the writ of habeas corpus, or the right to 
compensation upon the exercise of eniinent domain, or limiting re 
ligious liberty or freedom of speech or of the press, the Supreme Court 
would uphold the treaties against the guaranties of the Constitution? 
To ask such a question is to answer it. 

In the second place, we have a sufficient guaranty against such 
treaties in the existing constitutional provision requiring ratification 
of the treaty by two-thirds of the Senate. If the President and the 
Secretary of State were foolish encugh to negotiate treaties which 
would barter away to other countries or to a world organization the 
rights and liberties of our people, surely no such treaty could get the 
support of two-thirds of the Senate. 

It was recognized by the framers of our Constitution that while 
the Executive must speak for the country in its relationship with 
other countries, he must speak with the approval of the legislative 
branch of the Government. It was proposed that treaties be ap- 
proved by both Houses of Congress, as is the rule in many other coun- 
tries today, but it was thought better to let the legislative branch 
speak through the Senate in the approval of treaties for a number 
of reasons, one of which was the better understanding of foreign 
policy which it was thought would result from the longer and overlap- 
ping terms of Senators. A two-thirds vote of the Senate was re- 
quired, however, as a safeguard against precipitate action and for 
the protection of minorities and this safeguard has made it so diffi- 
cult to secure ratification that the Senate has been called the grave- 
vard of treaties. Some have thought the present requirement too re- 
stxietin and have advocated a liberalizing of the ratification process 
by allowing ratification by a mere majority of both Houses. Certainly 
there is nothing in our experience of 164 years to justify the thought 
that the requirement of ratification by two-thirds of the Senate is 
_ a sufficient safeguard against all possible dangers to our liberties. 

In the third place, insofar as they constitute domestic law, treaties 
are subject to congressional action at any time; and, if the President 
and Secretary of State and two-thirds of the Senate should foist 
upon the people a treaty which infringed their liberties, a proposition 
so remote as to be unthinkable, the Congress could nullify it at any 
time insofar as it constituted domestic law by passing a statute to 
that effect. Of course it would require a two-thirds vote of Congress 
to override a Presidential veto if the President should veto the act; 
but it is as absurd to assume that two-thirds of Congress would not 
support constitutional rights as it is to assume that two-thirds of the 
Senate would be willing to override them. The decisions leave no 
doubt that insofar as domestic law is concerned a subsequent act of 
Congress takes precedence over the provisions of a prior treaty. Inthe 
Head Money Cases (112 U. S. 580, 598), the Supreme Court said— 
I am going to quote here a considerable paragraph from that opinion 
because I think it throws a great light upon the treatymaking power 
with reference to the legislative power. 
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I quote: 


\ treaty is primarily a compact between independent nations. It depends for 
enforcement of its provisions on the interest and the honor of the govern- 
uts which are parties to it. If these fail, its infraction becomes the subject 
nternational negotiations and reclamations so far as the injured party chooses 
eek redress, which may in the end be enforced by actual war. It is obvious 

t with all this the judicial courts have nothing to do and can give no redress. 

a treaty may also contain provisions which confer certain rigths upon the 
tizens or subjects of one of the nations residing in the territorial limits of the 
her, which partake of the nature of municipal law, and which are capable of 

enforcement as between private parties in the courts of the country. An il- 
stration of this character is found in treaties, which regulate the mutual rights 
f citizens and subjects of the contracting nations in regard to rights of property 
descent or inheritance, when the individuals concerned are aliens. The Con 
stitution of the United States places such provisions as these in the same cate 
gory as other laws of Congress by its declaration that “this Constitution and 
the laws made in pursuance thereof, and all treaties made or which shall be 
de under authority of the United States, shall be the supreme law of the land.” 
reaty, then, is a law of the land as an act of Congress is, whenever its pro- 
sions prescribe a rule by which the rights of the private citizen or subject may 
be determined. And when such rights are of a nature to be enforced in a court 
justice, that court resorts to the treaty for a rule of decision for the case 
before it as it would be a statute. 

But even in this aspect of the case there is nothing in this law which makes 

rrepealable or unchangeable. The Constitution gives it no superiority over 

act of Congress in this respect, which may be repealed or modified by an act 

a later date. Nor is there anything in its essential character, or in the 

nches of the Government by which the treaty is made, which gives it this 
superior sanctity. 

\ treaty is made by the President and the Senate. Statutes are made by the 
President, the Senate and the House of Representatives. The addition of the 
tter body to the other 2 in making a law certainly does not render it less 

titled to respect in the matter of its repeal or modification than a treaty made 
by the other 2. If there be any difference in this regard, it would seem to be 
in favor of an act in which all three of the bodies participate. And such is, 
n fact, the case in a declaration of war, which must be made by Congress, and 
which, when made, usually suspends or destroys existing treaties between the 
nations thus at war. 

In short, we are of opinion that, so far as a treaty made by the United States 
with any foreign nation can become the subject of judicial cognizance in the 
ourts of this country, it is subject to such acts as Congress may pass for its 
enforcement, modification, or repeal. 


And in the Chinese Exclusion Case (130 U.S. 581, 600), the Supreme 
Court said: 


The treaties were of no greater legal obligation than the act of Congress. 
By the Constitution, laws made in pursuance thereof and treaties made under 
the authority of the United States are both declared to be the supreme law of 
the land, and no paramount authority is given to one over the other. A treaty, 
it is true, is in its nature a contract between nations and is often merely promis- 
sory in its character, requiring legislation to carry its stipulations into effect. 
Such legislation will be open to future repeal or amendment. If the treaty oper- 
ates by its own force, and relates to a subject within the power of Congress, it 
can be deemed in that particular only the equivalent of a legislative act, to 
be repealed or modified at the pleasure of Congress. In either case the last 
expression of the sovereign will must control. 


With respect to executive agreements, it is fair to say that they are 
subject to control by Congress under present constitutional provisions. 
Of course, the President as Commander in Chief of the Army and 
Navy has power to make such agreements as in the case of the protocol 
declaring an armistice at the end of the Spanish-American War or 
the agreements looking to the control of conquered territory in Ger- 
many and Japan at the end of the Second World War. And, incident 
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to the power to see that the laws are faithfully executed, he has power 
to enter into agreements with foreign countries necessary to their 
enforcement. Even the exercise of this power is subject, however, 
to control by the Congress through the exercise by that body of the 
constitutional powers to declare war, make peace, and regulate com- 
merce with foreign nations, as well as by the fact that “all moneys 
necessary to carry out suc th agreements must come from appropr lations 
by Congress. By far the greater number of executive agreements are 
made pursuant to congressional authorization or are expressly made 
sub eek to congression: al approval or implementation. Problems have 
arisen in connection with these agreements, such as whether Congress 
should not be required to give specific approval to changes in tariff 
rates made pursuant to them or whether certain agreements made 
pursuant to them which perform the function of treaties should not 
require ratification by two-thirds of the Senate as in the case of 
treaties yee and not attain validity by action of a mere majority 
of both Houses of Congress. These problems will probably require 
additional legislation for their satisfactory solution. I do not think 

there is any doubt about that. They do not require the hamstringing 
of the Executive, by requiring that executive agreements be subjected 
to the limitations imposed on treaties and be valid only if authorized 
in advance by legislation. That is my deliberate view upon that 
subject. 

In view of the fact that no real danger exists with respect to the 
power to make treaties which requires amendment of the Constitution, 
I turn my attention to the proposed amendments. They are objec- 
tionable because they will necessarily hamper and impede the country 
in handling foreign affairs and in exercising that leadership in the 
free world which is so nec essary if freedom is to be preserved. We 
must not forget that in our lifetime the character of the world 
which we are living has completely changed. Improvements in trans- 
portation and communication have made it into one great community. 
Any part of it can be reached from any other part in a few hours’ 
time. Communication is a matter of seconds. A war starting any- 
where can involve the entire world community. There is no longer 
any safety in isolation. The only hope of safety lies in cooperation 
with other nations and, if we are to avoid a supergovernment—and I 
want to avoid a supergovernment—this cooperation must be exer 
cised through treaties and executive agreements. Furthermore, it is 
our country which must take the lead in this cooperation. The civili- 
zation of Europe was almost wiped out as a result of the last world war 
and the free countries of Europe in their attempt to reestablish their 
civilization look to us for leadership and assistance. All over the 
world economic and sociological change is under way and the under- 
privileged peoples everywhere are looking either to us or to Russia 
for guidance. There has been a greater shift of world power than 
has occurred since the fall of Rome, and out of the chaos arises the 
sinister finger of Soviet Russia plotting and planning world domina 
tion and plunder. If human freedom is to be preserved, our country 
must form an effective alliance of the free nations; and it is idle to 
talk of her doing this if the Government is to be shackled in handling 
foreign affairs through amendments of the Constitution which would 
render more difficult the making of treaties and would hamper the 
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Executive in dealing with the allies that we must have in opposing 
Russian aggression. 

Specifics ally the proposed amendments would require every treaty 

vo through a two-step legislative process before becoming valid as 

ternal law of the country. It would have to be approved by two- 

irds of the Senate and then be implemented by legislation passed by 
oth houses of Congress. Treaties of trade and friendship ordinarily 
provide for the rights of aliens to hold, acquire, inherit, and dispose of 
roperty, to engage in business and professions and to be free from 
uirdensome taxation. Such treaties are usually self-executing. Since 
the beginning of the Republic they have, when ratified by the Senate, 
become domestic law which overrides inconsistent State law. The 
proposed amendment would require all such treaties, even though ap- 
proved by two-thirds of the Senate, to be passed upon, so far as such 
provisions are concerned, by both houses of Congress, although in the 
absence of the treaty Congress would have no power to legislate with 
respect to such matters. T see no reason to hamper the exercise of the 
treaty-making power in this way when no dangers have resulted under 
the present constitutional system. We are told that other nations re- 
quire approval of treaties by their legislative bodies; but the answer 
s that they do not require double approval. We have been getting 
long safely for more than a century and a half under a system that 
requires approval by two-thirds of the Senate instead of the : approval 
of the majority of both houses required by some other countries. If 
our safeguard is sufficient, there is no reason to encumber the treaty- 
alien power by requiring theirs in addition to ours. 

More objectionable than the abolition of “self-executing” treaties, 
however, is the provision which would outlaw any treaty which would 
permit any foreign power or any international organization to super- 
vise, control or adjudicate “matters essentially within the domestic 
jurisdiction of the United States.” This would outlaw the control 
by an international organization of the production of atomic energy 
as proposed by the Baruch plan. It would preclude agreements with 
out allies giving them control over their troops quartered in our ter- 
ritories. It would impair our power to make agreements with allies 
or the unification and direction of armed forces, since the control of 
our armed forces is essentially a matter within our jurisdiction. It 
would eliminate agreements for arbitration or juridical settlement of 
controversies of an international character to which our nationals are 
parties. If we are to establish a world order based on law, as dis- 
tinguished from selfishness and force, arbitration and juridical process 
must have wider and wider acceptance. That seems to me to be self- 
efficient. This amendment would have outlawed such simple arbi- 
trations as that under which citizens of this country recovered 
award in the Black Tom litigation. It would outlaw the agreements 
for juridical settlement contained in the Convention on International 
Civil Aviation. For this country to refuse to permit arbitration or 
the juridical settlement by an international tribunal of a dispute over 
which it has jurisdiction, is not essentially different from an attempt 
by one of the States of the union to preclude adjudication in a Fed- 
eral court of a dispute of which its State courts would have jurisdic- 
tion. Such narrow parochialism would be unworthy of this great 
country, and would definitely preclude it, in my opinion, from achiev- 
ing successful world leadership. 
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Perhaps the most objectionable provision of all is that relating to 
executive agreements. If this country is to wage war as a member of 
an alliance in Korea or anywhere else, it is absolutely necessary that 
the executive have power to enter into executive agreements about 
unforeseen matters which are daily arising and which cannot await 
legislation or the slow process of treatymaking. As was well said 
by the representatives of the Bar Association of the City of New York: 


The Constitution gives to Congress the power to declare war but not the 
perhaps more difficult task of conducting the war or its aftermath other than 
formal establishment of peace under the treatymaking power. The Japanese 
surrender and the creation of the Far Eastern Commission, which were lega] 
bases for our occupation of Japan, both took the form of executive agreements, 
The German surrender was also an executive agreement, as were the severa] 
igreements with the United Kingdom and France for occupation of Western 
Germany. All of these agreements were part of a continuous process requiring 
also congressional legislation and appropriations for implementation. At the 
lower end of the scale are the innumerable agreements made by officials of 
various ranks for the redress of grievances of Americans in other countries or 
of foreigners here. Taken literally, the present section would apply to agree- 
ments respecting protocol, or for visits of state, as well as the myriad agree 
ments involved in joint occupation of a conquered foe. Thus, the President, 
without congressional sanction, could not make the simplest of preliminary 
arrangements, such as an agreement to meet and discuss the terms of a treaty, 
an armistice, or a draft convention. This would indeed reverse the decision in 
the Constitutional Convention to have a single executive, and would substitute 
96 executives in the Senate and 435 in the House. 

It has been argued that because of the world forces whirling around 
us we need to take unusual precautions to protect our institutions 
against them. This is the counsel of fear; and the foundations of 
this Republic have been laid, not in fear, but in faith and in courage. 
The disordered condition of the world is no reason for retreat into 
isolationism. It is a challenge to world leadership; and, if we are to 
exercise that leadership, we must not hamper ourselves by unwise 
restrictions on the treatymaking power which will prevent the proper 
handling of our foreign relationships. Under the present provisions 
of our Constitution we have grown to greatness. There is no reason 
to think that, now that we are great, we can no longer trust in them. 
The President and the Senate have not betrayed us in the past. Why 
should we think that they will betray us in the future? 

Senator Dirksen. Have you any questions, Senator Kefauver ? 

Senator Keravver. Thank you, Mr. Chairman. 

May I say in the first place, I think this is a very excellent presen- 
tation of the reasons why this resolution should not be passed, made 
by a jurist whom we all recognize to be objective, a great student, and 
a fine American. 

Mr. Justice Parker, you have been connected with and you were : 
member of the Section of International and Comparative Law of the 
American Bar Association. I wish you would relate briefly just what 
the experience was in the house of delegates and in the international 
and comparative law section with reference to the adoption of the 
American Bar resolution, which is, of course, similar to the so-called 
Bricker resolution. 

Judge Parker. Senator Kefauver, I shall be glad to comply with 
your request, but I wish to say at the outset that I am not authorized 
to speak for the American Bar Association, and I am not authorized 
to speak for the section of international and comparative law, for the 
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ison that the American Bar Association has a rule that nobody can 
peak for the association except through the house of delegates. With 
that explanation and with the understanding that I am giving you 

erely my recollection of what occurred at Chicago, I shall be glad to 
swer your question. 
When the resolution was introduced, Mr. Lyman Tondel, the chair- 
in of the section— 
Senator Kerauver. This section you are talking about is the section 
international and comparative law ¢ 
Judge Parker. I should begin over again and say that when the 
cker resolution was introduced, Mr. Lyman Tondel, the chairman 
the section of international and comparative law, had a study made 
da report prepared for the section which was presented to the coun 
| of the section when it met in Chicago on the day preceding the 
use of delegates. 

Senator Keracver. In February of this year ? 

Judge Parxer. In February of this year. The council of the section 
pproved the report as submitted, with certain minor changes in 

rbiage which were to be made— 

Mr. Smirney. Could you tell us, for the record, who was present at 

e council meeting 4 

Judge Parker. I cannot tell you offhand. 

Mr. Surrney. Do you know approximately how many were there ? 

Judge Parker. I would suppose around not over a dozen. 

Mr. Smirney. How many are in the council, all told ¢ 

Judge Parker. I am afraid I cannot give you that accurately. 

Senator Dirksen. I might say for the record, I believe the chairman 
of the Judiciary Committee has addressed a letter to the proper person 

the American Bar Association to secure a complete report on that 
whole matter, which will be included in its entirety in the record. 
That will include the number of people present, the formal action 
taken, and whose views were represented, so a fully accurate picture 
can be had. 

Judge Parker. That is correct. He sent me a copy of that, and I 
think I have it here in my briefease. If you have it already in the 
record, there is no use bothering about it. 

At all events, when the council approved this report I was asked, 
as section representative in the house of delegates, to present the report 
on the floor of the house of delegates. I did, in a brief statement. 
Whereupon, an objection was made to the reception. A point of order 
was raised that the report could not be received because it was based 
l.pon reasons in contravention of those given by the committee on peace 
and law, which had made a report. That point of order was not 
sustained, 

Whereupon, a motion was made not to receive the report. That was 
debate at considerable length. Whereupon, a gentleman from Dela- 
ware, Mr. James Morford, I think, made a motion that the report be 
received without any expression of opinion by the house of delegates, 
and it was so received. 

That is the fact, but I do not feel at liberty to lay the report before 
you because it has not been approved by the house of delegates. 

Senator Kerauver. The report you talk about is the adverse report 
against the Bricker resolution or a similar resolution ¢ 


80572—53——-46 
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Judge Parker. That is correct, sir. The report of the section oy 
international and comparative law was opposed to the Bricker resoly- 
tion along the lines that I have indicated in the remarks that I have 
made, 

Senator Kerauver. Mr. Chairman, I believe I have a copy of the 
report to which Justice Parker refers, of February 1953. Has that 
been put in the record by Mr. Perlman ¢ 

Mr. Smrruey. I think, sir, that Mr. Perlman put it in the record. 

Senator Kerauver. If it is not in the record, I certainly would like 
to have it in the record, and I have a copy of it here. 

Senator Dirksen. The committee will make certain that it is in 
cluded in the record if Mr. Perlman has not already submitted it. 

Senator Keravuver. I want to identify, Mr. Chairman, that I am 
the one who wrote Justice Parker. He refers in the first paragraph 
to a letter asking if he would not allow me to take up with the chair- 
man of the committee having him here to testify, because I felt that 
he was an eniment authority on this subject. When he refers to a 
letter having been received from a Member of the Senate, I am the 
Member who wrote Justice Parker. 

I believe I have no further questions. 

Senator Dirksen. I have only one observation to make. I think 
the greatness and vitality of our country, Judge, reposes to some ex 
tent, at least, in the fact that people of equal dignity and stature in 
the law and in the judiciary can have opposing views and ventilate 
them freely. 

I suppose you know Florence Allen, who is a judge of the United 
States Circuit Court of Appeals for the Sixth Circuit. 

Judge Parker. I know Judge Allen well, and I have a very high 
opinion of her. 

Senator Dirksen. She has done an interesting volume here as part 
of the Kappa Delta Phi lecture series, the title of which is The 
Treaty as an Instrument of Legislation. There is one observation 
of hers that I think is rather interesting, the only one I want to com 
ment on this morning. We are going to have a lot more witnesses, I 
fancy, before we are through. It goes back to your observation that 
we have done pretty well for 164 or 165 years under the treaty pro 
vision of the Constitution as it stands today. 

She says, on page 15 of the foreword in her book, this: 

Our forefathers would understand the need for treaties which curtail the 
sovereign powers of nations with reference to international affairs; for instance, 
treaties which abolish the right to make war. They would not have understood 
innumerable presently proposed treaties which deal with essentially domestic 
questions. 

I think that can be safely quoted without doing violence to the 
rest of the context there. I am never insensible to the force of the 
argument that it is not a wise thing to amend the Constitution of the 
United States unless there is a need for it, and I am qutie sensible, of 
course, to the argument that we have done pretty well thus far under 
the existing constitutional provision relating to treaties. But I think 
for the purposes of the record, I should observe that this is a wholly 
different time and era in which we live. We have had a United Nations, 
with all its specialized agencies and commissions, only since 1945, and, 
as a matter of fact, it has come into full fruition only in the last few 
years. Many of them have their own constitutions. Many of them do 
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ecialized work and have power to formulate and to propose and to 

bmit treaties and conventions, notably the International Labor 
Organization, which has been functioning now for 35 years, which is 
now an integrated component in the United Nations and which, 
(hrough an amendment to its own constitution, is now in a position, of 

uurse, Where it can submit such conventions. It has submitted be- 
veen 90 and 100 already. 

It would appear to me that so many of those would very clearly 
mpinge upon the domestic rights of our citizens, and I think it is a 

itter that is probably glossed over a little. For instance, section 
» of the Bricker resolution : 

No treaty shall authorize or permit any foreign power or any international 
rganization to supervise, control, or adjudicate rights of citizens of the United 
states within the United States * * * 

If the language in this resolution is faulty, then I hope there ‘is 
nough talent and word facility in this committee to contrive the 
uguage that will do what we want it to do. 

But what is involved here is essentially the objective that is set out 

paragraph 7 of article IL of chapter I of the United Nations 
lreaty, which says that those matters that are essentially within the 
urisdiction of a State shall not become the proper thing for the United 
Nations to act upon. We are following virtually the language used 
n the UN Charter, essentially domestic in character, you see. 

That is the striving of this resolution, and I think it is the objective 

of this committee. So if there is any fault in language, I fancy we 
an cure that. 

Going back, then, to the question of having done well for 165 vears, 
we are up against a different situation. We have an Economie and 
Social Committee, we have an educational group, we have the Inter- 
national Labor Organization, a group that deals with communica- 
tions, a group that deals with Postal Union, and so forth, and so 
many of them now are in a position where they can contrive and sub- 
init conventions and treaties that would have a definite impact upon 
the enumerated rights of our people within the United States. That is 
the matter with which we are concerned. 

You mentioned there was a fear in the early days when the framers 
were at work on the structure of this Government. In 1788, Patrick 
Henry said: 

Sure I am, if treaties are made infringing our liberties, it will be too late to say 
that our constitutional rights are violated. 

We want to be reasonably sure, in the face of an avalanche of 
(reaties, with the Senate standing in the way, that they shall not 
destroy those rights. 

Evidently there was a very distinguished forbearer from your 
State, of whom you may know. His name was Mr. Lancaster, from 
North Carolina. I have no doubt he was one of those venerable, 
ntrospective old Tar Heels who lived back in 1788. He said, “If 
treaties are to be the supreme law of the land they may render nugatory 
ur Bill of Rights.” 

So you see, there were some fears away back in 1788. 

We did not have, of course, the impact of these international organ- 
zations, with so many rights, as we have today. I think there is 
today in this country what Edmund Burke referred to in using, I 
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Judge Parker. That is correct, sir. The report of the section on 
international and comparative law was opposed to the Bricker resoly 
tion along the lines that I have indicated in the remarks that I have 
made. 

Senator Kerauver. Mr. Chairman, I believe I have a copy of the 
report to which Justice Parker refers, of February 1953. Has that 
been put in the record by Mr. Perlman ? 

Mr. Smirney. I think, sir, that Mr. Perlman put it in the record. 

Senator Kerauver. If it is not in the record, I certainly would like 
to have it in the record, and I havea copy of it here. 

Senator Dirksen. The committee will make certain that it is in 
cluded in the record if Mr. Perlman has not already submitted it. 

Senator Kerauver. I want to identify, Mr. Chairman, that I am 
the one who wrote Justice Parker. He refers in the first paragr: aph 
to a letter asking if he would not allow me to take up with the chair- 
man of the committee having him here to testify, because I felt that 
he was an eniment authority on this subject. When he refers to a 
letter having been received from a Member of the Senate, I am the 
Member who wrote Justice Parker. 

I believe I have no further questions. 

Senator Dirksen. I have only one observation to make. I think 
the greatness and vitality of our country, Judge, reposes to some ex 
tent, at least, in the fact that people of equal dignity and stature in 
the law and in the judiciary can have opposing views and ventilate 
them freely. 

I suppose you know Florence Allen, who is a judge of the United 
States Circuit Court of Appeals for the Sixth Circuit. 

Judge Parker. I know Judge Allen well, and I have a very high 
opinion of her. 

Senator Dirksen. She has done an interesting volume here as part 
of the Kappa Delta Phi lecture series, the title of which is The 
Treaty as an Instrument of Legislation. There is one observation 
of hers that I think is rather interesting, the only one I want to com 
ment on this morning. We are going to have a lot more witnesses, I 
fancy, before we are through. It goes back to your observation that 
we have done pretty well for 164 or 165 years under the treaty pro 
vision of the Constitution as it stands today. 

She says, on page 15 of the foreword in her book, this: 

Our forefathers would understand the need for treaties which curtail the 
sovereign powers of nations with reference to international affairs; for instance, 
treaties which abolish the right to make war. They would not have understood 
innumerable presently proposed treaties which deal with essentially domesti: 
questions 

I think that can be safely quoted without doing violence to the 
rest of the context there. I am never insensible to the force of the 
argument that it is not a wise thing to amend the Constitution of the 
United States unless there is a need for it, and T am qutie sensible, of 
course, to the argument that we have done pretty well thus far under 
the existing constitutional provision relating to treaties. But I think 
for the purposes of the record, I should observe that this is a wholly 
different time and era in which we live. We have had a United Nations, 
with all its specialized agencies and commissions, only since 1945, and, 
as a matter of fact, it has come into full fruition only in the last few 
years. Many of them have their own constitutions. Many of them do 
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ecialized work and have power to formulate and to propose and to 

ibmit treaties and conventions, notably the International Labor 
Organization, which has been functioning now for 35 years, which is 
now an integrated component in the United Nations and which, 

rough an amendment to its own constitution, is now in a position, of 
uurse, Where it can submit such conventions. It has submitted be- 
veen 90 and 100 already. 

It would appear to me that so many of those would very clearly 

npinge upon the domestic rights of our citizens, and I think it is a 
itter that is probably glossed over a little. For instance, section 
> of the Bricker resolution : 

No treaty shall authorize or permit any foreign power or any international 
rganization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States * * *, 

If the language in this resolution is faulty, then I hope there ‘is 
enough talent and word facility in this committee to contrive the 
uguage that will do what we want it to do. 

But what is involved here is essentially the objective that is set out 
n paragraph 7 of article I1 of chapter I of the United Nations 
lreaty, which says that those matters that are essentially within the 
urisdiction of a State shall not become the proper thing for the United 
Nations to act upon. We are following virtually the language used 
n the UN Charter, essentially domestic in character, you see. 

That is the striving of this resolution, and I think it is the objective 
of this committee. So if there is any fault in language, I fancy we 
can cure that. 

Going back, then, to the question of having done well for 165 vears, 
we are up against a different situation. We have an Economic and 
Social Committee, we have an educational group, we have the Inter- 
national Labor Organization, a group that deals with communica- 
lions, a group that deals with Postal Union, and so forth, and so 
many of them now are in a position where they can contrive and sub- 
mit conventions and treaties that would have a definite impact upon 
the enumerated rights of our people within the United States. That is 
the matter with which we are concerned. 

You mentioned there was a fear in the early days when the framers 
were at work on the structure of this Government. In 1788, Patrick 
Henry said: 

Sure I am, if treaties are made infringing our liberties, it will be too late to say 
hat our constitutional rights are violated. 

We want to be reasonably sure. in the face of an avalanche of 
iveaties, with the Senate standing in the way, that they shall not 
destroy those rights. 

Evidently there was a very distinguished forbearer from your 
State, of whom you may know. His name was Mr. Lancaster, from 
North Carolina. I have no doubt he was one of those venerable, 

ntrospective old Tar Heels who lived back in 1788. He said, “If 
treaties are to be the supreme law of the land they may render nugatory 
our Bill of Rights.” 

So you see, there were some fears away back in 1788. 

We did not have, of course, the impact of these international organ- 
zations, with so many rights, as we have today. I think there is 
today in this country what Edmund Burke referred to in using, I 
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think, a very felicitous phrase when he said there should be a “prudent 
fear.” I think what we have today, still mindful of our responsibil;- 
ties in the world, is a certain prudent fear as we see what the Inter- 
national Labor Organization and the agency that has drafted 

draft Covenant on Human Rights and the group that has drafted 
the Genocide Convention, what all those may do to the rights of our 
people. There is no endeavor here to particularly circumscribe the 
power, the authority, and the dignity of the President in conducting 
tne international relationships of this country, but I think we can do 
it and I think we can set out a format or a pattern in which to do it, 

You said, most objectionable in this resolution is section 4: 

All executive or other agreements between the President and any internatior 
organization, foreign power, or official thereof shall be made only in the manner 
and to the extent to be prescribed by law. 

We do not put any complete roadblock in the way. We only say 
that when you do it, ag do it in the manner preser ibed by the people's 
representatives in the Congress. In a period of distress and unce: 
tainty and bitterness in the world, I e not know but that that is an 
excellent precaution and a good safeguard. 

I think if we have confidence in the Senate with respect to treaties, 
we can well have confidence in both bodies of the Congress that they 
will not go so far as ever to hamstring the President, but make sure 
that the power to execute these agreements shall not under any cir- 
cumstance, whether it be an emergent condition or otherwise, be used. 

When you spe ak about the necessity for flexibility of action, I think, 
as IT run back in my mind over this very hectic and distressed period 
that we have lived through, it might have been well if we had had 
some such thing, because perhaps some of the commitments and agree 
ments that were made might have been left unmade, to the benefit of 
our country. 

Have you any questions, Mr. Smithey ? 

Mr. SmiruHey. Yes, sir. 

Senator Kerauver. Mr. Chairman, I should like Judge Parker to 
have an opportunity to comment on your question, or however it 
may be class’ fied. 

Senator Dirksen. I am sorry. I did not know whether your tim: 
permitted you to. 

Judge Parker. I would like to get away as soon as I can. but J 
want to say this to the Senator; I have no doubt as to the wisdom 
and patriotism and the good intentions of all of those in favor of 
this resolution. I have respect for the opinions of those who differ 
from my views as well as for those who support them. 

I think that I understand and I have given consideration to the 
matters that you have in mind about the changed condition of 
affairs due to the various international organizations that have arisen. 
You speak of fears of action that may be taken with respect to the 
Genocide Convention and the Covenant on Human Rights. I have 
not heard that there has been any serious proposal in the Senate to 
ratify either of those proposals. I have confidence that if any pro 
posal of that sort is presented which impinges upon the rights ‘of the 
people of the United States, there will be sufficient wisdom and suf 
ficient patriotism in the Senate to stop it. I think that is the answe1 
to that. 





TREATIES AND EXECUTIVE AGREEMENTS 719 


With respect to the changed condition of the world, I referred to 
that in my paper. I think that we are in a dangerous international 
tuation. Forces are whirling all around us. To my mind the 
oblem that confronts this country and that confronts you and me 
will confront our children, is whether we are going to direct 
vorld forces or whether we are going to permit this Nation to be 
recked by them. If we are going to direct them, we must do it in 
operation with other nations; and the only way I think we can do 
n cooperation with other nations, as a practic al matter, is through 

e exercise of the treatymaking power. This is what I have in 

nd, and all that I have in mind. 

[ have referred here in my paper to some limitations, executive 

greements that could not have been made if this treaty had been in 
effect. I concede the wisdom of Congress. You have never seen in 

iny of my opinions or any of my public or priv ate utterances any 
eflection upon the wisdom and patriotism of the Senate or the House. 
But, Senator, no man and no group of men is wise enough to foresee 

e future. Situations are always arising that call for action by the 
Executive in dealing with foreign countries. How can we carry on 

var in cooper ation with allies if we have to have the approval in 

ivance by Congress of action to be taken in situations which arise 

hich no one can forsee? That is what I am thinking about. If the 
President takes an unwise Executive action, the Congress has perfect 
power to nullify it. 

Senator Dirksen. The difficulty will never arise, Judge, if there is 
. formal declaration of war. The difficulty can arise, however, and 

rgues in my judgment persuasively for these limitations, on the basis 

f the doctrine urged by the State Department under a predecessor 

dministration, because when we were discussing this question of the 

ise of Executive authority in going into Korea, I think first of all there 
s a distinction that is not properly made. The Constitution gives to 

e Congress powers over the purse. It gives to the President the 
power over the sword. But it gives to the Congress the authority to 
say when the sword shall be used. That, to me, is fundamental. 
He is the Commander in Chief. He uses the sword. He has direc- 
tion of the Army and Navy. But I think the people’s representatives 
nust know when that authority shall be exercised. 

In connection with those powers of the Commander in Chief which 
have been enumerated, some 140 of them, some of them almost frivolous 

in nature, like two Marines going to an island under a foreign sover- 
eignty to bury a dead comrade, for instance. Those are cited as the 
use of the power of the Commander in Chief. But here is the thing 
that occurs to me that is vital today, because in that memorandum 
which appears in the Congressional Record in connection with the 
whole debate on this subject of troops to Europe in 1951—I think I 
quite it accurately—the State Department said: 

Constitutional doctrine is molded largely by practical necessity. For example, 
the power of Congress to declare war has fallen into abeyance largely because 
wars are no longer declared in advance. 

That is an amazing doctrine, Judge. When that comes, if that is 
the doctrine we are going to follow, ‘then when you speak of war and 
international relations I can think of nothing so elequent in behalf of 
the Bricker resolution as that kind of situation. 
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Judge Parker. Senator, I do not know whether you had in mind t}y 
war in Korea or not. It seems to me that the war in Korea did not 
arise out of an executive agreement. It arose out of obligations that 
had been assumed under a treaty. I would suggest that it would he 
almost impossible to wage war with allies in Korea or anywhere else 
unless we had the power to make executive agreements, an unfettered 
power on the part of the Executive, because Congress cannot forese 
the situations that are likely to arise. Congress has as much sense 
about it as anybody, but nobody can foresee the situations that ar 
likely to arise, in that war over there or any other war. If you fetter 
the agreements that the President can make, limiting them to thos 
that are authorized in advance by Congress, I thing that you will ver 
gravely endanger the future of the country. That is what I fear 
That is the reason Iam here. I am not here because I want to make a 
speech or anything of that sort. You understand that. I am here 
because I really feel very deeply that this is a dangerous thing. 

Senator Dirksen. Our very distinguished Secretary of State ad 
dressed the American Bar Association in the spring of last year, and 
he is a great. citizen and he is a great international lawver in his own 
right, I think you will agree. 

Judge Parker. Undoubtedly. 

Senator Dirksen. John Foster Dulles. 

Judge Parker. One of the greatest. 

Senator Dirksen. In Kentucky, on April 12, 1952, he said: 


meaning ‘eaties 


can cut across the rights given the people by the constitutional Bill of Rights. 


Judge Parker. I cannot add to anything I have said in my pape 


My view is expressed in what I have written out. 

Treaty law can override the Constitution. They 

Senator Krrauver. It is not only your view, but vou have quoted 
cases of the Supreme Court to that effect. 

Judge Parker. Yes. I am willing to rest on the argument I have 
made with respect to that. 

Senator Keravuver. Justice Parker, I do not want to embarrass you, 
but when were you first appointed judge / You have been on thi 
Court of A ppeals for 26 years ¢ 

Judge Parker. Twenty-seven years. I was appointed on the 3d of 
October 1925, sir. 

Senator Kerauver. Was that by—— 

Judge Parker. Coolidge. 

Senator Kerauver. By Mr. Coolidge. 

Have you read this book by the distinguished jurist, Justice Florence 
Allen? 

Judge Parker. I have not read it in full. I have read quotations 
from it. 

Senator Krerauver. We in Tennessee have a very high regard for 
Justice Allen because she is on the Sixth Circuit Court of Appeals. 

I read her book, and it seems to me that she has fallen into the 
wrong idea that just because problems are going to come forth in 
increasing numbers in the future, the President, the Secretary of 
State, and the Senate are not prepared to take care of them. She 
does not base any arguments on anything that has been done in the 
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, but anticipating that some difficulty may arise in the future 
ch would be beyond our comprehension. I think her premise is 
dly founded, with all due deference to Justice Allen. 

Judge Parker. Senator, I would not comment on anything that 
Judge Allen has said. 

Senator Keravuver. She was appointed by President Roosevelt, so 

sis nonpartisan. 

Judge Parker. I am not making this comment with respect to any 

ng that she has said or anything that anybody else has advocated, 

| would like to make this observation: When I was practicing 

and I practiced law a long time—every once in a while a client 

ild come in who desired to draw a will in such a way as to tie his 

operty up for a long time in the future, and provide how things 

e to be done for 25 or 50 years after he was dead. I always dis- 

uraged it, because the idea that wisdom is going to die with you 
ver seemed to me to be a wise idea, and I] always advised my clients 

d I think, Senator, that you would approve the wisdom of it—to 

ive to the trustees wide discretion in the handling of the estate. 

I think the same thing is true in national affairs. It is so easy for 

to imagine that we can settle the problems of the future so much 

r than the people who will be living at that time, and we want to 
rite in all sorts of safeguards. 

[ served on a commission to revise the Constitution of the United 
States some years ago, and my idea about constitution making is that 

should have as few limitations in it as possible and leave as much 

possible to the wise discretion of the representatives of the people. 

Senator Burirr. Judge Parker is our own fourth circuit chief 
judge, and we all have a very high regard for him and very profound 
respect for him, What he has said is true. I know Mr. Howard used 
ilways to discourage that. He used to call it “running your estate 
from Greenmount Cemetery,” and he said it was pretty hard to do. 

[ am certain that Mr. Howard and you were sure that the estate 
would not be completely dissipated, and that it would not be invaded 
by persons who had no right to invade it. 

I look upon this Bric ‘ker amendment and the amendment offered by 
the bar association as being that kind of an instrument. It is not 
trying to run the affairs of this country in years to come, except in those 

hings which are basic. We have here a form of government that has 

proved to be the greatest form of government the world has ever 
known. There never has been an equal to this great form of govern- 
ment of ours, and it is that way because we have, in contradistinction 
to all the other governments of the world, at the time it was formed, 
most certainly, a written charter that nobody could go beyond. They 
were the basic rights and liberties of the people. 

This treatymaking power, it seems to me, has very dangerous aspects 
and implie ations. 1 feel that there is a definite attempt on the part 
of some people to override the basic ideas and principles of this Gov- 
ernment through the treatymaking power. I feel that a lot of people 
would like very much to see these international conventions come in 
and legislate upon subjects which from time immemorial have been 
in the province of the people in their right of local self-government 
and in the Congress of the United States. 

I say that is a dangerous tendency. I say that that tendency must 
be checked if we are going to be true to the heritage that our fore- 
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fathers have handed us. 


I feel just as strongly on my side of it as 
you do on yours, Judge. 


I have the greatest and most profound 
respect for your opinion. T still think ‘that our duty here is to see 
that this great American system of government is safeguarded. 

I feel that the safeguards should be that there shall be no treaty that 


will impinge upon the basic rights of the individual guaranteed to him 
by his Constitution. 







Judge Parker. Senator, no one has a greater respect for you than 
I have, and you are down in my cireuit. I have known you a long 
time, and I have a great respect for your opinion. You were not in 
here when I made what seems to me to be the answer to that argument, 
There are people who advocate that this country do things and enter 
into treaties that the country ought not to enter into. That always 
has been true. But I have confidence that the Senate in the future, 
as it has in the past, will not ratify treaties that ought not to be ratified, 
I think that is the safeguard. 

Senator Burier. That is perfectly true, but the answer to that is 
that Jefferson, in his day, did not feel that way about it. He always 
said : 



















Don’t trust your basic rights to the whim of a man. 


Constitution and then they can’t step out of bounds. 


The first section of the amendment says that any treaty that 
impinges upon the basic rights of the Constitution shall have no 
effect, and everybody says that is all right, but we did not need it. Put 
itinthere. Itcannot hurt anything. Let us put itin. If it does not 
mean anything, if it does not hurt anybody, it is only one sentence. 
Let us start with a humble beginning. It is only one sentence. I 
would feel a lot better if it were in there. 

Judge Parker. I think you are in the position of the testator who 
wants to tie up his estate. 

Senator Burier. No, no, I am not. 
testator who wants to keep his estate. 
run in and take it away from me. 


Tie them down in the 













I am in the position of the 
do not want somebody to 
I want to keep my estate. 
Senator Dirksen. I want to make one observation with respect to 
the remarks of Senator Kefauver, which I do not want to see go into 
the record unchallenged, because he indicates that we are de ling here 
with an anticipated or a potential danger. This is not an antic ipated 
danger. This is a danger that is actually here, full blown, right 
now. The best evidence I can give is this: 






From 1919 through 1949 the International Labor Organization proposed 98 
conventions, of which 58 have been ratified by the requisite number of states. 

We have ratified only a very small number. 
beavers are grinding out conventions like mad. 

To establish that they do impinge upon our domestic affairs, you 
look at Convention No. 95. It deals with the question of whether or 
not the wages of employees in the countries that ratify it, all countries 
as a matter of fact, should be paid in cash or in checks. Do you not 
agree that that is a matter of domestic concern for us in the United 
States to determine, and that we do not need Egypt or Iran or Poland 
or Czechoslovakia or the Soviet Union, or anybody else, to determine 
for us whether the wages in American industry shall be paid in check 


or in cash? Would you not say that is essentially within American 
jurisdiction ? 





So you see, the eager 
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Judge Parker. Senator, I could answer that question by saying 
at I cannot imagine the Senate ratifying a treaty with that pro 
sion 1n It. 

Senator Dirksen. Good. 

Now, let us look a little bit further. I am glad you aver your con 
idence in the Senate and in the Congress. I always like to feel that 

is is, after all, that branch of government that will have most to 
o with the preservation of free government in this country. But let 

take a look at what they try to do now to whip us into line, be 
ause in 1949 the International Labor Organization adopted this rule. 
They said: 
\{n important change has been made in our constitution. 
[his was done in Geneva, Switzerland. 
Previously the obligation on states’ members who submit reports lay only in 
spect of ratified conventions and recommendations. This obligation has now 
een extended to conventions that have not been ratified. Member states are 
equired to explain the reasons for not being able to ratify a convention. 

In other words, here are all these conventions lying on our doorstep. 
Not over 10 have been submitted to the Senate by the President. But 
ere comes this international organization, now a component in the 
United Nations, to say: 

Member states are required to explain the reasons for not being able to ratify 

convention. This imposes a heavy burden on them and on the International 
Labor Office. A proper scrutiny by experts of unratified conventions will bring 
states’ members who default without good cause before the bar of public opinion. 

What we are dealing with today, along with other things, is the 
enormous group pressures that are exerted upon the legislative branch 
of the Government. It is so easy to organize groups “and start pres- 
suring the Members of the United States Senate for the adoption of 
this convention or that. 

The question is whether or not, in an emergent period or in a moment 
when the flesh is weak, they may not do so and barter away some rights 
that have been vouchsafed to our people in the Constitution. "The 
human equation runs all through this thing. 

So I simply say, without confessing a lack of confidence in the Presi- 
dent and the Secretary of State, because IT have confidence in them, 
I do believe that in times like this it does not hurt a bit to have 531 
other people who have the confidence of the American people at the 
polls, to take a little look and have a little something to say. I think 
that safeguard can be interposed without hamstringing or doing 
violence to the flexibility that is necessary in the international field. 

But this is no anticipated danger. This is here. Had you heard the 
testimony of Mr. McGrath, the furnace manufacturer from Cincinnati, 
who for 4 years never missed a meeting of the ILO as an employer 
representative, it was one of the most astounding recitals I have ever 
heard in my life. But here was the documentation. It was all here. 

I do not believe there was anybody who could successfully controvert 
the testimony that Mr. McGrath gave us to indicate that we are not 
dealing with some amorphous fanc vy. Weare dealing with something 
very real, 

Judge Parker. I think the answer to that, Senator, is the answer I 
have already made. TI have confidence in the Senate and the Congress. 
I understand your argument to be that we ought to have confidence in 
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the Senate and the Congress, and I have. I do not see the necessity 
of shackling the President when you have the safeguard there. 

As I referred to in my argument—I think the Senator was here at 
the time—the Senate has been called the graveyard of treaties. Any 
number of treaties have been negotiated and failed of ratification j 
the Senate because they were thought to be unwise. I see no reason to 
doubt that the Senate today is just as wise as it ever was, and that the 
Senate in the future is aoe tp » Wise. 

You spoke of Patrick Henry back there. Nobody admires Patrick 
Henry more than I do. He came from down in my circuit. But 
Patrick Henry was opposed to the adoption of the Constitution. If 
Patrick Henry’s views had been followed, we never would have had a 
United States. He not only was afraid of the treatymaking power, 
but he was afraid of all the balance of it. 

But history has shown that he was wrong about that. He was right 
about Great Britain; he was right when he said, “Give me liberty or 
give me death,” but when he was talking about the Constitution he was 
expressing the parochial or local point ‘of view instead of the national 
point of view. ; 

Senator Dirksen. But if Jefferson had been here instead of in Paris, 
he would not have supported it, either, until the Bill of Rights. Those 
did not come until 2 years later. 

Judge Parker. Down in my State, we never did support the Con 
stitution until you put the Bill of Rights in it. 

Senator Dirksen. That is right. That is what we are concerned 
about here. 

Judge Parker. The Bill of Rights is in there, and there is not any 
trouble about the Bill of Rights taking precedence over other things. 

Senator Butier. Judge, is it not also true at least in one case it 
the history of this great republic, the President and the Senate ratified 
a treaty that was completely unconstitutional, and it was done in 
secret? That was the Cunard case when the prohibition amendments 
were in effect, and the Cunard Line would not ply in and out unless 
they had whisky aboard. The Congress got together with the Presi 
dent and we ratified that treaty. 

I was not a member of the Senate then. That was away before 
my time. But that is an actual case in the records of this Government 
where a treaty was secretly made and secretly ratified on the floor, 
that everybody admitted was unconstitutional. 

Why leave it up to the frailty of humans? Why not put it in the 
Constitution that “You cannot do that, gentlemen. That is all there 
is to it.” Let us tack it down. 

When emergencies arise, when pressures arise, the world situation 
may be such that they say, “Here, Mr. President, we will sneak this 
through,” and the Senate can get a couple of fellows together and 
take them up on the mountain and everything looks rosy, and the first 
thing you know you have something that is going to hurt the people. 
Why not put it in the Constitution, so they ¢ ‘annot hurt them ? 

Senator Dirksen. I want to make just one other observation. I 
make no pretentions to great scholarly ability in the field of juris- 
prudence, but one thing has always impressed me about the Consti- 
tution, and it comes back now because of your argument that you 
must not hamper and divest this authority that now reposes in those 
who direct foreign policy of the necessary flexibility. 
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I have had no undue concern whenever we put some limitation in 
he Constitution which is a limitation on Government, because most 
f these things that finally found themselves in the Constitution by 

iy of amendments are actu: ally limitations on Government, because 
it starts out by saying, “Congress shall make no law,” and it has stuck. 

t has been there from that day to this. So the solicitude has run to 
1e people and always against the Government. What has happened 

er the years is that we have set up a lot of stop signs in the Consti- 

tion, and rightly so. This proposes to be a stop sign. We are 
ing to say to somebody, “Look, you can do all these things, but 
vithin these limits, so that these shall not be violated.” 

" Once we got out of character, and that is when they wrote the 
sth amendment to the Constitution, because instead of putting a re- 

riction on Government they put the restriction on people. They 

iid, “The sale, manufacture, and distribution of intoxicating liquors 

prohibited.” That was a prohibition on the people, not on the Gov- 
‘rmment. In their wisdom the people took it out. When it comes to 

estrictions on Government in an age when Government is so big that 
has 2,554,000 people on its payroll and its functions are so great 
hat not even a Cabinet officer can do more than think around the 

periphery of the responsibility that he has, we have to depend upon 

putting those restrictions in the organic law to be sure that these 
ights will not get away. 

I am not alarmed about putting limitations in, because those have 

rroved to be salutary over the years, and this is a limitation with 

hich we are dealing, I think you will agree. 

Judge Parxer. The trouble, Senator, is this: The limitation pri- 

iarily is a limitation upon the power of the Executive and the Con- 
gress to deal with foreign states. ‘That is what you are dealing 

with here. 

Senator Dirksen. That is right. 

Judge Parker. The Constitution serves two functions. I am not 

voing to make a law lecture or anything of that sort, but if you will 

pardon my speaking sort of didactically, the Constitution performs 
wo functions: In the first place, it sets up a framework of Govern- 
nent. In the second place, it defines the relationship of the citizen 
o the Government. When you define the relationship of the citizen 
to the Government as you have done in the Constitution of the United 
States and in various of the amendments to the Constitution, that 
sone thing. When you go in to limit the power of the Government, 
not with respect to the citizens but with respect to the exercise of 
vovernmental power dealing with other nations, that is a very different 
thing. 

Senator Butter. Judge, this does not do no that. ‘This only ham- 
pers the Executive and the Senate in the formation of treaties which 
could operate internally, as internal law. He has all the room he 
wants in the external field. He can make any treaty he wants. He 
can make any treaty. He can say that there shall be a set form of 
religion in all the signatory powers, but it will not operate internally 
until proper legislation has been passed to make it operate internally. 
Hie can make any treaty he wants. 

Judge Parker. Senator, I think you are laboring under a misap- 
prehension there. I dealt with that in my formal remarks. If this 
sonliieaesal had been in effect, as I pointed out in my formal remarks, 
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the appointment of the Commission that handled the Black Tom 
litigation would have been outlawed. If this amendment had been 
in effect, you could not enter into an agreement with foreign nations 
with respect to the oper: ition of troops under a unified command 
because the troops are subject to the domestic jurisdiction of the 
country. 

In other words, what I am distressed about is this: We have reached 
a new era in the life of the world —— 

Senator Burier. You are talking about paragraph 2 of the Bricker 
amendment now! There are two different amendments. 

Judge Parker. I am not certain which paragraph I am talking 
about, but I am talking about the Bricker amendment. There ai 
Sor 4of them. What I was going to say, Senator, is that we have 
reached a new era in the life of the world. Some people are advo 
cating—I do not advocate—that you have got to create a supergovern- 
ment to preserve the peace of the world. I am opposed to that. But 
if you do not do that, you are going to have to have some sort of inter 
national cooperation for the preservation of public peace and for the 
functioning of the life of the world in accordance with hon and order. 

The way we do that is through the making of treaties. No man is 
vise enough to foresee what conditions will arise that have to be dealt 
with by treaties and executive agreements. If you deal with it by 
a treaty, you have the Senate of the United States there and the pro 
vision in the Constitution that it cannot become the law unless two- 
thirds of the Senators approve it. 

Senator Burier. Unless two-thirds of the Senators present and 
voting approve it. r 

Judge Parker. That is all right. If you have a real troublesome 
question, they are going to be present and voting. ‘That has been my 
observation. 

On the other hand, if you are dealing with this by an executive 
agreement, the Congress has veto power over them in its power to 
make appropriations and power to pass laws governing interstate and 
foreign commerce, and in its power to make peace ¢ and declare war. 
Any action that the President might take through an executive agree- 
ment could be promptly nullified by action of C ongress 1f Congress 
did not approve it. 

With that sort of situation, I do not see where this generation should 
attempt to say to those who run our country in the future that they 
must run it under certain limitations. I donot think there is a danger. 
You did not hear all the argument I had to make, and I won’t repeat 
it. 

Senator Butter. I will certainly read it very carefully. 

Judge Parker. Thank you. 

Senator Dirksen. Judge, I have one other question to ask. In the 
August issue of the American Bar Journal there was your very scintil- 
lating article on the establishment of an international criminal court 
and you made the case for the creation of such a court. That draft 
convention, of course, provides that—and I suppose you had in mind 
the draft convention at the time when that article was written. 

Judge Parker. The one negotiated by George Maurice Morris, by 
the commission of which he was chairman. 

Senator Dirksen. The purpose is “to establish an International 
Criminal Court to try persons accused of crimes under international] 
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iw as may be provided in conventions or special agreements among 

e states parties to the present statute.” 

I notice, of course, that the court will operate without trial by jury. 

Judge Parker. You could not have an International Criminal 
Court with a jury. That would be nonsense, of course. 

Senator Dirksen. Can you see the possibilities of that Interna- 

onal Criminal Court, in its jurisdiction and procedure, coming in 
onflict with essential rights of American citizens within the United 
“fates 

Judge Parker. I do not think so, Senator, but let me make a two- 
fold answer to that. I thought you were going to ask that question, 

d I would like to make a definite statement. 

Senator Dirksen. I would love to have it. 

Judge Parker. I do not think that the International Criminal 
Court draft statute violates our constitutional provisions relating to 
jury trial, because these have application only to trials in Federal 
courts. They do not apply to trial of citizens in State courts. In other 

vere notwithstanding the provision in the Bill of Rights about trial 
jury, your State of Illinois can provide for trial without a jury or 
provide for trial by a jury of six. That has been decided any number 
of times. 

These have application only to trials in Federal courts. They do 
ot apply to trial of citizens in State courts or in special courts created 
for trial of American citizens for crimes committed elsewhere, as con- 
sular courts or the United States Court for China. Some able lawyers 
do not agree with this opinion, and I might mention you will find in 
that same issue of the American Bar Journal an article by George 
Finch, a very able man. He does not agree with my view. He says 
that violates the Constitution. 

But the question is immaterial, so far as what we are discussing here 
s concerned. Whichever of us is right, whether Finch is right or 
whether I am right, it is certain that we cannot be subjected to the 
jurisdiction of an International Criminal Court without the approval 
of the Senate, and that the Senate may impose such conditions on its 
approval as it may see fit to impose. There is not any question about 
that. 

I call attention to the fact that the draft statute merely sets up legal 
machinery. Its jurisdiction, both as to persons and as to subject mat- 
ter, will depend upon treaties which will have to be approved by the 
Senate. 

I did not come here to discuss the International Criminal Court 
draft, but I think that you might be interested in my saying this about 
t. I think that George M: aurice Morris and that commission have 
rendered an outstanding service in setting up legal machinery which 
would be available if it should ever become necessary to set up an 
International Criminal Court for the trial of crimes of an interna 
tional character. They do not say that the court shall have jurisdic- 
tion over any particular crimes. That would have to be fixed by treaty. 
They do not say that it shall have jurisdiction over any particular 
persons. Tha would have to be fixed by treaty. But they set up 
machinery which can be used in case jurisdiction should be established 
over crimes or persons by treaties. 

Mr. Chairman, I was an alternate member of the International Mili- 
tary Tribunal in Nuremburg. I could make a talk here that would ex- 
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tend far longer than you would want to hear me, about the imp« 
tance of trying men who had been guilty of the crimes of which t the 
Nazi criminals of Germany had been guilty. But I recognize that 
those trials would have appealed to many lawyers in this country and 
many lawyers outside of this country much more strongly if the ma 
chinery for the conducting of the trials had already been in existenc 
We had to set up the machinery at the time for the trial of the Ge: 
man criminals. If the machinery that George Maurice Morris has 
provided had been in existence, we could have used it there and the 
whole world would have said that there was no question with respect 
to the regularity of the trials, which have been questioned, as you 
know, in various sources. 

Senator Dirksen. Judge, getting back to the business at hand, 
your statement here this morning you have said there was no need for 
the Bricker resolution. You said it would hamper our operations in 
the foreign field. I want to get right back to the nub of the case. In 
this article on the creation of an International Criminal Court you 
say: 

Any offenses conmnitted within the United States but removed for trial to : 
international court would be a case arising under a treaty. Such a treaty woul 
be ultra vires of the power of the Federal Government to make under article IT] 
of the Constitution 

That is Mr. Finch’s language. 

Judge Parker. I thought that did not sound exactly like me. 

Senator Dirksen. That is Mr. Finch’s statement. That does no 
make any difference, because it serves our purpose just as well. You 
virtu: ally concurred that these things have to be done under treaty. 

Judge Parker. They have to be done that way, unquestion: ably. 

Senator Dirksen. Here is the draft, and here is a man who is appre 
hended and removed from jurisdiction of the United States to an hh 
ternational Criminal Court. Under the draft he shall be tried without 
a jury and put in jeopardy without a jury. You say, “Well, it is for 
the Senate to make the reservations.” 

There were 3 or 4 reservations offered to the Japanese Treaty last 
year. They got-virtually no attention on the Senate floor. The pres 
sures are too great. The time element is too great. I want to repeat 
what I have said to a number of witnesses. I said to some of my 
senatorial colleagues, “How. are you going to vote on the Japanese 
Treaty ?” 

“I am going to vote for it.” 

I said, “Have you examined it?” 

“No.” 

“Have you read the testimony ?” 

“No.” 

“Why are you going to vote for it?” 

“Well, there are some things around here you have to accept on 
faith, because there 1 isn’t time to get around to them.” 

I sat up until 3 o’clock in the mor ning and read every line of the 
testimony, and then voted against the Japanese Treaty. I am proud 
of the vote, and I would have done so all over again in the light of 
hindsight. 

When you deal with treaties, Judge, you are dealing with a storm 
area here that is under pressure const antly. Consequently, the qnes- 
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tion is: Will that old safeguard be sufficient, or shall we write it into 

e organic act? I pre fer the latter. 

Judge ParkER. Senator, coming back to this International Criminal 
Court statute, much as I would favor it, I think I have sense enough 

know that it stands no earthly chance of being ratified in the Senate. 
You in the Senate are not going to ratify that, so why bother about it ? 
if it should be ratified, as I think it should be when it is finally put in 

hape—as a matter of fact, George Maurice Morris and his commission 
ive merely thrown this out for consideration and for improvement, 
but if you should finally get it in shape and approve it, the court would 
till not have jurisdiction over the persons but, as I said before, they 
wouk | have to be supplied by treaty, and the Senate would have to say 
hether or not they were wise. 

I cannot imagine the Senate’s ratifying the treaty if it were appre 
hensive that rights of American citizens were being jeopardized. 

Senator Dirksen. Yet, Judge, that is the very thing the mill is 
turning out, and there are 200 either prepared for submission or that 
have been submitted or that are in process of preparation, The mili 
will grind on and on. Will we ever get to the time when a few people 

the United States Senate cannot withstand that onslaught and see 
some of our rights go down the drain ¢ 

Judge Parker. They always have. 

Senator Dirksen. They did not always have the kind of thing they 

re up against now, a great towering e ‘difice that will grow bigger and 
bigger as time goes on, with commissions and agencies galore to manu 
facture all this deviltry. 

Judge Parker. Here is a thought that occurs to me in that connec- 
tion. As I said here in my argument, the world has grown into a great 
community. Ordinarily whenever you have a community you have 
some sort of legislation for it. We built a little ci ity down at Charlotte, 
N. C., and by and by we had to have somebody down there to make 
laws and regulations for the city. We have somebody to make laws for 
the State of North Carolina. We have a legislature. We have the 
Congress to make laws for the Nation. 

Here is the world community that is going to exist in chaos unless 
some means is provided for governing it by law, and you and I, as 
lawyers, believe in the rule of law and not in the rule of force. 

How are you going to legislate for the world community? Some 
people want to create a superstate. I think that is wrong, and I am 
opposed to it, just as much opposed to it as you are. If you do not 
create a superstate, there is only one way in which you can introduce 
law into the world community, and that is to follow the customary 
legislative practice in international affairs, which is the exercise of the 
treatymaking power. 

International law has grown to its present state through the exercise 
of the treatymaking power in very large measure. 

One thing that I think i is to be remembered i in this connection is that 
the effect of these amendments will be to hamper and shackle the 
treatymaking power. Just as you could not legislate for the Govern 
ment of the United States if you were limited unduly, you and the 
President cannot legislate for the world community if you are ham- 
pered unduly. You must use your judgment with respect to situations 
as situations arise. 
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Senator Buriter. Judge Parker—— 
Senator Dirksen. Let me intrude. 
Judge, you and I can agree thoroughly on all that, but you did not 

take your argument quite far enough. There is one more step. I ca) 
pretty nearly agree with everything you say, but always and always 
we have to take that additional ste p, and in legislating in this kind 
of community and carrying out our responsibilities of world lead- 
ership, we must ever be mindful of the one thing which, if that is 
foreclosed, renders everything else into ashes, and that is those rights 
that Jefferson said we got from God Almighty and that man cannot 
alienate away from you. Those are the rights in the Constitution. We 
can go a long way in this field, but always having in mind that those 
rights and those freedoms must be protected in any circumstances. 

That is the final step. That is the crux of the Bricker resolution. 
We will not hamstring anybody. We do not pretend to tie anybody’s 
hands. We do not want to throw the treatymaking power out of the 
window. We just wané to say that in its exercise, it goes so far and 
no further, because if it goes beyond and transgresses a certain point, 
then it puts in jeopardy the very things that have been guranteed in 
the organic act. That is the crux of it. 

Judge Parker. Senator, I think you have stated your position very 
fairly, and it is the position stated by Senator Butler a few moments 
ago. 

My answer to it is this: In international relationships you have a 
relationship which begins in one country and ends in another. You 
cannot regulate the end of the relationship in the other country and 
ignore the relationship which is in your own. Take the Black Tom 
case, for instance. What was the Black Tom case? Some German 
spies went down here and blew up a plant in New Jersey. That was 
a matter subject to the domestic jurisdiction of the United States. 
We got compensation for it by entering into an agreement by which 
a commission was set up to decide whether or not ‘there was liability 
on the part of the German Government for the destruction of that 
plant. That seemed to me to be a perfectly proper thing to do, but 
that would have been outlawed by this, because it was subject to the 
jurisdiction of the United States. 

[ cannot tell and you cannot tell what situation may arise in the 
future where there is an international relationship which has one end 
in this country and the other end somewhere else, as was pointed out 
by the New York lawyers. We are now exercising power over our 
troops in England in continental Europe. We are doing it under 
treaty rights and executive agreements. 

I hope that the time will never come when it will be necessary for 
foreign troops to be quartered in this country for the preservation of 
our liberties and for defense against aggressors, but you cannot tell 
what may happen. If this amendment is made to the Constitution, 
we could not enter into a treaty with Great Britain giving Great 
Britain the powers that we have in England today. 

Senator Dirksen. I think we could. 

Judge Parker. I do not think so. 

Senator Dirksen. We just prescribe by law the circumstances and 
conditions under which it shall be done. 

Judge Parker. But look at your second section there. 

Senator Dirxsen. I have. 
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Judge Parker. I haven’t a copy of it here. 

Senator Kerauver. Let us get you a copy. 

Senator Butter. That is the controversial section, Judge; that is 
not in Senate Joint Resolution 43. 

Judge Parker (reading) : 

No treaty shall authorize or permit any foreign power or any international 

rganization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States enumerated in this Constitution or any other 
tter essentially within the domestic jurisdiction of the United States. 

If the control over the criminal laws of this country is not a matter 
essentially within the jurisdiction of the United States, I do not know 
anything that could be. Yet, under our treaty with Great Britain, 
crimes charged against soldiers of the United States are tried by us 
uder an international agreement. We could not make that agree- 
ment with Great Britain with respect to British troops quartered here 

n this country. 

Senator Dirksen. Is there anything to prevent Congress from legis- 
lating in that field ? 

Judge Parker. Yes. The treaty is absolutely outlawed. 

Senator Dirksen. I do not think so. 

Senator Kerauver. Section 2 is a general outlawing or definition 
of the subject matter. 

Judge Parker. Yes. No treaty shall authorize or permit. 

Section 4 is what you have in mind, Senator: 

All executive or other agreements between the President and any interna- 

onal organization, foreign power, or official thereof shall be made only in the 
inner and to the extent to be prescribed by law. 

Senator Kerauver. But the last sentence says it, too, in subject 
matter, shall be limited. 

Judge Parker (reading) : 

Such agreements shall be subject to the limitations imposed on treaties, or 
he making of treaties, by this article. 

And this article absolutely outlaws the kind of treaty I am talking 
ibout. It is worse than that. Our troops abroad are subject to the 
urisdiction of the United States. They are essentially within the 
jurisdiction of the United States, and we could not make a treaty with 
a foreign power, under this, for the joint making of war by the joint 
control of our troops. It would have outlawed the placing of our 
troops under the command of General Foch in the First World War. 

Senator Burier. You are familiar with Senate Joint Resolution 
13, the American bar draft ? 

Judge Parker. That is right. 

Senator Burier. That does not have any such provision in it, and 
isa much simpler thing. Would you approve of that draft? 

Judge Parker. No. I think this draft is worse than the Bricker 
resolution, by far, and I will tell you why, Senator. 

Senator Burter. Wherein? Because it restricts the jurisdiction? 

Judge Parker (reading) : 

A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of treaty. 


Senator Butter. That is right. 


80572—53——_47 
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Judge Parker. Let me call your attention to this fact, sir: Most of 
the treaties of trade and commerce relate to rights which are subject 
not to the Federal Government but to the power of the several States, 
the right to own property, the devolution of property. 

Senator Burier. That does not go to the Congress. That goes to 
the State legislature. It says “legislation.” It does not say “legis- 
lation by the Congress.” 

Judge Parker. It says: 

A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the,absence of treaty. 

Senator Burier. That is right. In other words, if the State wants 
to modify it, it can do it. If it wants to adopt it, the State through 
its legislature can pass an act. The Congress can do it if it wants to 
do it. There is nothing in there that prevents the making of that 
sort of a treaty. 

Judge Parker. I thank you, Senator, for calling my attention to it. 

That would mean this: that the ordinary treaties of trade and com 
merce and international friendship which contain these provisions 
would have to be ratified, not by the Senate or by the Congress, but 
have to be ratified by every State of the Union in which it was opera 
tive, and nobody would make a tre aty with us. 

Senator Burier. I do not think so at all. Ido not think that would 
be the effect at all. 

Judge Parker. I think it would. 

Senator Burier. They would have a perfect right to operate in 
any international field. The only thing this does is to prevent them 
from operating in the local field except through legislation. 

Take England, for instance. We are the only great nation in the 
world that has the type of law that we have. Now, you say it arises 
in one country and settles in another. In England they do not have 
these self-executing treaties. There is no treaty they make that be 
comes executive until the Parliament passes an act implementing it. 
Why should not we have equal opportunity with other nations? 

Judge Parker. I am glad you made that statement, because I want 
to call your attention to this: England ratifies a treaty by having it 
approved by both houses of Parliament. We considered that. We 
decided it would be wiser to have it approved by the Senate. England 
does not have it approved by the House of Lords and then go through 
the Parliament. It goes through a one- step process. It would be 
easier to get treaties through by a mere majority of both Houses of 
Congress than it would be to get it through two-thirds of the Senate. 

Senator Kerauver. May I call your attention, Justice Parker, to 
the fact that in the House of a tn ay over a period of many 
years the distinguished chairman of the Judiciary Committee, Judge 
Hatton Sumners at that time, had a resolution to amend the Consti- 
tution to that effect, to have treaties ratified not by two-thirds of the 
Senate but by majority vote in both Houses, finally by constitutional 
majority vote on both Houses. 

Argument was made that that would make treaties more easily 
ratified than now by the Senate, and it was turned down on that 
ground. If we had adopted Sumners’ resolution we would have had 
ourselves on an equal footing with the House of Commons and the 
House of Lords. Is that not true? 

—_ Parker. That is correct, and it would have been easier to 
ratify it. 
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Senator, I do not want to encroach on your good nature. 

Senator Dirksen. We have 2 or 3 very important and somewhat 
controversial matters on the Senate floor today. 

We thank you, sir. 

Senator Keracver. Before the committee recesses, I should like to 
read a very short letter. Knowing that Mr. Will Clayton, who is now 
president of the Anderson, Clayton Co., has served as Under Secretary 
of State and has had a great deal of experience in the negotiation of 

ivreements and treaties, and is a thoroughly thoughtful and well- 
versed man in this field of activity, because of our great confidence in 
him, I wrote him a letter and asked if I should make arrangements 
with the chairman of the committee for his appearance here and if he 
vould appear. 

He advised that because of pressing engagements he could not ap- 
pear, but he sent a letter in heu of his appearance which I should 
like to read into the record at this time and have made a part of the 
rec ord : 

ANDERSON, CLAYTON & CO., 
Houston, Ter., March 21, 1958. 
ESTES KEFAUVER, 
Senate Office Building, Washington, D. ¢ 

DeAR SENATOR KEFAUVER: In lieu of my personal appearance, I respectfully 
submit this statement for insertion in the record of hearings on Senate Joint 
Resolution 1. 

I am opposed to the adoption of this resolution for the following principal 
reason 

The free world is engaged in a life-and-death struggle with the Communist 
world 

Che Communists speak and act as a unit. 

Unless freedom is to disappear throughout the world, there must be much 
closer political, economic, and military integration among the nations of the 
free world than anything yet achieved 

NATO cannot function so long as it speaks with as many different voices 
as it has members. 

NATO must speak with one voice or it will not be heard. 

Senate Joint Resolution 1, if adopted, would discourage and impede every 
necessary step to bring the free world closer together. It is an unenlightened 
expression of slavish dedication to the fetish of national sovereignty at a time 
when the free world must pool its sovereignty if it is to avoid annihilation. If 
this resolution had been written 150 years ago, one could understand it, although 
our forefathers considered its substance when drafting the Constitution of the 
United States and overwhelmingly rejected it I hope this resolution will be 
disposed of in the same manner. 

Sincerely yours, 
WILL CLAYTON 

Senator Dirksen. Have you anything else to offer ? 

Senator Keravver. Not at this time. 

Senator Drrxsen. The committee will suspend. We have no au- 
thority to sit while the sessions of the Senate are held unless it is 
obtained specially. 

Mr. Eichelberger, I am distressed about the fact that you have 
been here now twice. I had hoped that if we could finish in due 
season this afternoon, we might be able to resume sessions for a while, 
but that is one of those unpredictable matters. 

Mr. Ercnuetpercer. May I say that I have enjoyed the witnesses 
that I have had the privilege of listening to, and I do not regret the 
time, at all, listening to Judge Parker this morning. 

1 will be in Washington next week, and if you are having a hear- 
ing I will be delighted to be here, or I am willing to submit my 
statement. 
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Senator Dirksen. We will see that that is properly entered, and 
I think we can get it on the calendar all right, because we have hear- 
ings calendared for the 6th, 7th, 8th, and 9th of April. The Attorney 
General, the Secretary of State, and others, will appear. 

Mr. Ercuereercer. I am attending a convention in Washington 
the 6th, 7th, and 8th. 

Senator Dirksen. So that would be convenient. 

Mr. Eichelberger will be here during that period and could then 
appear. 

(Discussion off the record. ) 

(Whereupon, at 12:15 p. m., the hearing was adjourned until 2: 30 
p. m., of the same day.) 


\FTER RECESS 


(The committee reconvened at 2:30 p. m.) 

Senator Kerauver. Senator Dirksen, the acting chairman of the 
subcommittee, has secured permission for the subcommittee to sit this 
afternoon while the Senate is in session, and he has done me the 
honor of asking me to preside this afternoon for the particular purpose 
of hearing Mr. Clark Eichelberger, who has been here to testify twice, 
and rather than requiring him to come back on another occasion, 
Senator Dirksen asked that I preside this afternoon to give Mr. Eichel- 
berger a chance to be heard. 

Before starting with the witness, Mr. Smithey, you have some state- 
ments to put in the record. 

Mr. Smirney. Yes, sir. The subcommittee has received several 
statements for inclusion in the record. 

Here is a statement of the Conference of State Manufacturers 


Associations in support of Senate Joint Resolution 1. I would like 
to submit that, sir, and ask that it be received. 

Senator Kerauver. It will be received and made a part of the 
record. 

(The statement is as follows :) 


STATEMENT OF CONFERENCE OF STATE MANUFACTURERS ASSOCIATIONS FILED WITH 
rHE SENATE COMMITTEE ON THE JUDICIARY ON SENATE JOINT RESOLUTION 1, 
PROPOSING A CONSTITUTIONAL AMENDMENT LIMITING THE TREATY POWER 


The Conference of State Manufacturers Associations, a voluntary federation 
of statewide manufacturers associations, files this statement in support of the 
principle to which Senate Joint Resolution 1 is directed, proposing a constitu- 
tional amendment limiting the treaty power. 

The statement is offered in behalf of the following associations, which are 
members of the Conference of State Manufacturers Associations: 


Associated Industries of Alabama New Hampshire Manufacturers Asso- 
Associated Industries of Arkansas, Inc. ciation 
Manufacturers Association of Colorado New Jersey Manufacturers Association 
Manufacturers Association of Connec- Ohio Manufacturers Association 

ticut, Inc. Associated Industries of Oklahoma 
Associated Industries of Florida Pennsylvania Manufacturers’ Associa- 
Illinois Manufacturers Association tion 
Indiana Manufacturers Association Texas Manufacturers Association 
Iowa Manufacturers Association Utah Manufacturers Association 
Associated Industries of Kansas Virginia Manufacturers Association 
Louisiana Manufacturers Association Association of Washington Industries 
Associated Industries of Maine West Virginia Manufacturers Associa- 
Michigan Manufacturers Association tion 
Associated Industries of Missouri Wisconsin Manufacturers Association 
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The Conference of State Manufacturers Associations, in common with the 
American Bar Association and many other organizations, is greatly concerned 
lest the adoption of many of the proposed international covenants and conven- 
tions dealing with matters essentially within the domestic jurisdiction of the 
United States and the States thereof should destroy the constitutional guaran- 
ties for the protection of the citizens of the United States and should work a 
substantial change in our local laws, both State and Federal, without the action 
Congress, various State legislatures or a vote of the people. 
We are not in favor of any provision which would remove the authority 
of the President to enter into treaties or other international agreements dealing 
with strictly essential international relationships between this Nation and other 
foreign nations. Treaties, however, should deal with the relationship of a na- 
tional or his government to foreign citizens and their governments and should 
t alter the internal governmental structure of the United States. Accordingly 
believe that the treatymaking power should be limited for the following 


of 


n 


reason among others: 

1. Ratified treaties and international conventions, unless a constitutional 
amendment prohibiting is adopted, will become the domestic law of the land 

nder article 6 of the Constitution of the United States. 

2. The power of the Federal Government would be extended over matters 
essentially within the domestic jurisdiction of the States. 

Domestic lawmaking by treaty bypasses the House of Representatives and 
he legislative processes, 

1. Many of the proposed treaties and international covenants contain provi- 
sions which by normal interpretation would abridge rights enunciated in the 
Constitution. 

(he United States appears to be the only government in the world where 

treaty becomes the “supreme law of the land’ without the approval of a 
national legislative body. Ratified treaties may supersede a prior act of Con- 
cress. A treaty supersedes all conflicting provisions of prior State laws or 
State constitutions. Many of the covenants now proposed by the International 
Labor Organization could render nugatory some of the most important provisions 
of the Labor-Management Relations Act and to a large extent preempt the entire 
field of labor-management relations. The proposed Genocide Convention and 
the draft covenants on human rights would abridge or eliminate constitutional 
guaranties of the Bill of Rights of the Federal Constitution and of the various 
State constitutions. 

The danger to our constitutional system makes it necessary for the Congress 
to protect our people by making certain that no provision of a treaty could abridge 
or deny any of the rights or powers enumerated in our Constitution or in any 
way alter our domestic laws. 

The Conference of State Manufacturers Associations, therefore, supports in 
principle the objectives sought in the various proposals pending before this 
committee and urges the Congress to take appropriate steps to limit the treaty- 
making power so that it will not be used to enact internal or domestic law in 
the United States, to alter the constitutional guaranties of our Bill of Rights 
or by indirection to extend the power of the Federal Government. 


Mr. Smitnry. The statement by the lawyers’ committee of the 
United World Federalists, Inc. 

Senator Keravuver. It will be received and made a part of the record. 
(The statement is as follows :) 





STATEMENT ON SENATE JOINT RESOLUTION 1 (THR BRICKER BILL) AND SENATE JOINT 
RESOLUTION 43 (THE WATKINS BILL) BY LAWYERS’ COMMITTEE OF THE UNITED 
Worwp FEDERALISTS, INC. 


The purpose of our organization is to work for the establishment of a world 
federation with adequate though limited powers to prevent aggression and 
maintain world peace. If the United States is to enter such a federation, the 
Constitution of the United States must be amended. The United States should 
not be committed to enter such a federation by treaty or by Executive agreement. 

With this consideration specifically in mind, we oppose the so-called Bricker 
and Watkins resolutions in their present form. Much of what those resolutions 
propose is unnecessary and some of their proposals would be mischievous. 

If the resolutions’ provisions should be incorporated in the Constitution (1) 
the rest of the world would be led to believe that the United States is rebuffing 
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all attempts to establish just, enforceable world law and to effect foolproof 
disarmament; (2) grave obstacles probably would be raised to settlement of 
our international disputes by arbitration or judicial proceedings; (3) if inter- 
national negotiations were not completely frustrated, the Executive would be 
seriously handicapped in negotiating agreements for the adequate defense of 
America and the West; and (4) such a change in our Constitution might preclude 
any possibility that the United Nations could be strengthened and improved in a 
U. N. Charter Revision Conference if held in 1955-56. 

Had those proposals then been incorporated in the Constitution of the United 
States, it is very doubtful whether this country could have sponsored the North 
Atlantic Treaty Organization or proposed the American plan for the international 
control of atomic energy. 

Dated: March 23, 1953. 

Puitie W. AMRAM, 
Guggenheimer, Untermyer, Goodrich &€ Amrum, Washington, D. C. 
HENRY BRANDIS, Jr., 
Dean of Law School, University of North Carolina, Chapel Hill, N. 0. 
PIERCE BUTLER, Jr., 
Doherty, Rumble, Butler & Michell, St. Paul, Minn. 
Henry B. Capor, 
Boston, Mags. 
Tuomas H. Manony, 
Mahony, Bryer, Coffin & Willis, Boston, Mass. 
A. J. G. Priest, 
Professor of Law, University of Virginia; Reid & Priest, New York, N.Y. 
ABRAHAM WILSON, 
General Counsel, United World Federalists, Inc., 
Kadel, Wilson & Potts, New York City. 


Mr. Smiruey. The statement of the Air Transport Association of 
America. 

Senator Keravver. It will be received and made a part of the record. 

(The statement is as follows :) 


Arr TRANSPORT ASSOCIATION OF AMERICA, 
Washington 6, D. C., March 19, 1953 
Hon. WILLIAM LANGER, 
Chairman, Senate Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear Mr. CHAIRMAN: The Air Transport Association represents all of the 
scheduled international air carriers, who operate into 80 jurisdictions, The 
Association’s interest in Senate Joint Resolution 1 stems from the fact that only 
by virtue of dozens of treaties and agreements now in effect can many of our 
members operate today, and only if these are maintained, and others entered 
into, can they grow tomorrow. Since each state has sovereignty over its air 
space, American aircraft can fly in air space of a foreign country only as treaties 
or agreements admit them. 

The range of international understandings under which American carriers 
operate are as wide and varied as this new and changing enterprise requires. 
Basic treaties are needed to define the broad rights in the air. Treaties of com- 
merce and friendship are essential to give rights to American personnel in for- 
eign states. Bilateral air agreements are needed to permit scheduled commercial 
operations between two states. sinding technical agreements are essential to 
govern aircraft movements in traffic patterns, channels of communication be- 
tween pilots and traffic controllers and airport traffic directors, and other agree- 
ments are needed to establish common alphabets, units of measure, barometric 
pressure settings, radio frequencies, maps, and literally hundreds of other oper- 
ating procedures to be used by pilots and traffic controllers speaking a dozen 
different languages. Some of these understandings are subject to change on 
notice of a few hours. We know of no way that air transport could be conducted 
internationally without first, a countless number of agreements, and second, and 
equally important, a constant readiness to change some of them on short notice 
as conditions require. 

Our opposition to Senate Joint Resolution 1 is based on a belief that this legis- 
lation would make far more difficult, if not impossible, the negotiation, adoption, 
and amendment of these essential agreements. To support our conclusion, we 
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discuss illustrative agreements and show how they would be harmed by this 
resolution. 

One pillar of international air transportation is the International Civil Avia- 
tion Convention, adopted at Chicago in 1944 and ratified by the United States in 
1946, by which more than 50 states agreed to the rights each has in the air 
space of the other and on the high seas. These states agreed to the basic condi- 
tions governing flight over each other’s territory, to requirements as to regis- 
tration of aircraft and nationality of aircraft, to recognize the licenses of crew 
competency and certificates of airworthiness of aircraft issued by contracting 
states, and the measures to be taken to facilitate air navigation. This conven- 
tion established the International Civil Aviation Organization as a continuing 
international agency which could establish standards of operations and proce- 
dures to which the states must conform or state specific deviations. Under that 
convention, So many standards and procedures have been agreed to that it 
requires more than 1,000 pages to print them, and to keep them current 
has required hundreds of amendments since their adoption. 

When this treaty was completed, it was hailed as advancing international free- 
dom of the air to a point reached in the maritime law only over a period of 200 
years, and a half-dozen major wars. The treaty was prepared by a conference 
called by our Government. Our Government played a leading role in the delib- 
erations, and our Senate ratified it unanimously. Fifty-eight countries have 
ratified or have adhered to it, and today, when international air commerce has 
advanced beyond what was then anticipated, there is no major demand for its 
abrogation. But if Senate Joint Resolution 1 is adopted, it will be impossible 
for the United States to enter such a treaty. 

The provision which would prevent the United States from entering such a 
treaty is section 2 of the resolution, which prohibits the United States from 
entering treaties which authorize “any international organization to supervise, 
control, or adjudicate rights of citizens of the United States within the United 
States enumerated in this Constitution or any other matter essentially within 
the domestic jurisdiction of the United States.” The Chicago convention not 
only authorizes arbitration of disputes between states by ICAO in article 84, but 
it also provides, in article 87, for the enforcement of such decisions by providing 
that each contracting state “undertake not to allow the operation of an airline of 
a contracting state through the air space above its territory if the council has 
decided that the airline concerned is not conforming to a final decision * * *” 
of ICAO. Such a yielding of sovereignty is a serious matter—one not taken 
lightly and one with possible crushing impact on United States airlines in the 
future, but one which weeks of negotiation proved to be essential “give” if we 
were to get the desirable “take”. 

Another treaty which was initiated by the United States Government is the 
Convention on International Recognition of Rights in Aircraft, commonly referred 
to as the Mortgage Convention. This convention was devised to secure inter- 
national recognition of the complicated legal status of aircraft when operated 
by one person but owned by another person in a second country and levied on 
for debt in the second or a third country. This status develops when title of 
aircraft is pledged as security to finance expensive modern aircraft which operate 
internationally. The lender is justifiably concerned that when the aircraft is 
outside the country where his mortgage is recorded, a foreign creditor of the 
borrower might seize the aircraft and leave the lender without security. To 
protect the American lender and thereby make it easier for the operator to 
finance new purchases of equipment, it was necessary to get agreements as 
binding as possible that foreign courts would recognize liens or mortgages on 
airplanes which are recorded in the United States. This amounts virtually to 
getting foreign states to adopt many of the features of our law and to recognize 
legal rights which are valid here, although strange to them. That treaty, which 
was eagerly sought by and for the benefit of American interests, was no small 
victory for our negotiators. It too was unanimously ratified by our Senate. 
But the proposed Senate Joint Resolution 1 would prohibit the United States 
from entering such a treaty. 

To effect the aims of that treaty, it provides that if a creditor in the United 
States tries to seize a foreign airplane to enforce payment of a debt, the rights of 
the United States creditor are subjected in some instances to the law or the 
courts of the country where the aircraft is registered. No longer will the credi- 
tor’s rights against the airplane—which are rights in the United States—be 
decided solely by the law of the United States; because under the convention 
they may be decided by the laws or courts of foreign states. This is prohibited 
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by the provision in section 2 of the resolution, which bars treaties which authorize 
or permit “any foreign power * * * to supervise, control, or adjudicate rights 
of citizens in the United States.” 

Another international air transport problem on which international agreement 
has been sought is the liability of aircraft of one country for damage on the 
surface in another. Some airline operators fear that the crash of an aircraft 
into an area of inflammable, crowded dwellings could result in liabilities of so 
many millions of dollars as to bankrupt a carrier. On the other hand, the 
persons on the ground are concerned that aircraft of foreign countries could 
do such damage and the operators have no assets to reimburse the losses. To 
protect both of these interests, the ICAO legal committee prepared the Rome 
Convention which, on the one hand, regulates insurance requirements to provide 
protection for the persons on the ground, and on the other, sets a maximum 
iability to protect the operator. To make these provisions effective, the conven- 
tion provides that lawsuits may be brought only in the courts of the country 
where the accident occurred. Thus, if an American-flag aircraft destroyed 
American property in Paris, the American claimant could sue only in France, 
and subjects his rights to the adjudication of a foreign power in forbidden conflict 
with section 2 of Senate Joint Resolution 1. 

We do not here assert that this treaty is a desirable one in all its aspects, or 
that the United States should become a party. In fact, the United States has 
not signed it, and we have not decided whether to urge adherence. Our point is, 
however, that in order to. draft a treaty which will deal with the international 
problems this country faces, it is often necessary to deal with rights which now, 
for the first time, have international significance. Our ability to deal with them 
in treaties should not be hamstrung at the threshold of negotiations by the 
blanket prohibitions included in Senate Joint Resolution 1. 

Another type of agreement vital to international air commerce is the bilateral 
agreement between states which prescribes the rights to carry international air 
traffic. These agreements exchange operating rights, designate cities which may 
be served, contain provisions prescribing standards for determining whether 
service is excessive, and prescribe procedures for settling rate or other disputes. 
These agreements represent the keenest international commercial bargaining; 
access to the lucrative United States travel market is exchanged for access to 
foreign points. The United States has made more than 45 such bilateral agree- 
ments. and on these rest our commercial operations in the airlanes of the world. 

These commercial operating arrangements are executive agreements which 
would receive, we believe, several mortal blows from this proposed legislation. 
First, the resolution, by prohibiting agreements relating to arbitration of disputes, 
removes an important bargaining token otherwise available to help reach agree 
ment. Almost all of the bilaterals now in effect authorize reference of disputes 
to international bodies for settlement, which is directly contrary to the prohibi- 
tion in section 2 of the contemplated legislation. Already the executive branch 
is hampered in these negotiations by its hesitancy to agree to enforce such 
arbitral decisions, but this blanket prohibition puts our negotiators in the unten- 
able position of saying that under no circumstances can disputes be referred to 
an international body for arbitration. An attitude of conciliation and fair- 
mindedness, essential to friendly negotiations, is precluded from the beginning. 

Second, the new procedure provided in the resolution would make it extremely 
difficult, if not impossible, to negotiate executive agreements. Such agreements 
could, under section 4 of the resolution, “be made only in the manner and to 
the extent to be prescribed by law.” This presumably would require advance 
legislation as to the routes which could be exchanged and the conditions to be 
attached. At present, these views are formulated by our Government in strictest 
secrecy to reveal no information which would be of aid to the foreign negotiators. 
But under this new law, in order to secure the blueprint legislation for the 
negotiations, all these matters would have to be laid before Congress—and the 
competing negotiators. 

If the authorizing legislation failed to cover a detail which might arise during 
the negotiations, the foreign state could question the authority of the executive 
branch to bind our Government. Such obstacles are advantages to be used by 
the hands of foreign states to cause delay. Delays abound in these discussions; 
more should not be added. 

Would this section bar an agreement to consult on short notice? Since most 
of the bilaterals permit one party to call for consultation on 60 days’ notice, 
presumably new legislation would be necessary during the 60-day period au- 
thorizing further negotiations involving amendments to the agreement. If that 
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is what is meant by section 4 of the resolution, such consultation provisions 
would be impractical, and the provisions of existing agreements opened to 
question. 

Another procedural restriction the Senate Joint Resolution 1 would impose is 
the requirement that these agreements be subject “to the limitations imposed 

treaties or the making of treaties.” Presumably they must be enacted by 
Congress before becoming effective as internal law. If this were the case our 
Government could not make a firm agreement without substantial delay, since 
the agreement would have to take its place on an already crowded legislative 
calendar. 

Another type of agreement, also of far-reaching importance to air navigation, 
would presumably come within the scope of the resolution by virtue of the 
anguage in section 4, which includes “executive and other agreements.” These 
agreements are technical agreements made on short notice for the loan of 
aeronautical equipment. These arise out of the current competition between 
he United States and foreign states to secure the widest use by foreign countries 
of their equipment for air navigation. The United States favors the use of the 
common system, which calls for specified radio transmission and receiving 
equipment on the ground and in aircraft. If the American system is adopted, 
t will permit the American-flag airlines to equip themselves with one system to 
be used around the world. If a foreign system is adopted, American airlines 

ill find it necessary to duplicate and maintain equipment in their aircraft for 
hoth systems, at enormous expense of purchase, maintenance, and training. 
Our border airports would have to acquire duplicate equipment of the competing 
system to serve foreign aircraft operating to the United States. To foster the 
adoption of the American system, our Government offers to lend the equipment 
f immediate use to permit training and familiarization pending ultimate 
purchase. Such loans require agreements covering details, such as the respon- 
silility of the respective Governments for the technicians’ pay, transportation, 
office equipment, clerical assistance, civil liability for damages resulting from 
the activities of the mission, issuance of identification credentials, security 

easures, tax and customs duties, etc. The requirement that Congress authorize 
these in detail prior to their negotiation and approve them before they are 
effective would impose on Congress myriad details, and could inject sufficient 
delay in a competitive race to prevent the United States from securing the 
adoption of a system essential for economic international air operations. 

This resolution, by restricting the matters which may be agreed to and by 
elaborating the procedures for reaching agreements, would harmfully restrain 

e powers needed by our Government to make aviation agreements without 
adding to the existing power of Congress to control them. Objectionable pro- 
visions in treaties can be reviewed by the Senate in the process of ratification. 
If the objections outweigh the advantages, the treaty can be rejected or crippled 
through reservation or through subsequent legislation. Since almost all execu- 
tive agreements are now negotiated on the basis of legislation, these can be 
controlled either by the authorizing legislation or by further legislation. These 
matters are further controlled by the sustaining or terminating power of appro- 
priation. The proposed Joint Resolution 1 is unnecessary. But in recasting 
the existing power with blanket prohibitions and cumbersome procedures, the 
Congress would cripple the ability of our Government to come to terms with 
the world we live—and fly—in today. 

The previous comments relate to Senate Joint Resolution 1. We now have 
Senate Joint Resolution 43 under examination. At the present time it appears 
that many of the problems that we raised would be met by the adoption of Senate 
Joint Resolution 483 rather than Senate Joint Resolution 1. However, we will 
delay our final comments on the latter resolution for a few days, pending further 
study. 

Very truly yours, 
S. G. Treron, General Counsel. 


Mr. Smirnry. The statement of the Steuben Society of America, 
National Council. 

Senator Krravver. It will be received and made a part of the 
record. 
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(The statement is as follows:) 


STEUBEN SOCIETY OF AMERICA, 
NATIONAL COUNCIL, 
New York 17, N. Y., March 17, 1953 


STATEMENT OF THE STEUBEN SOCIETY OF AMERICA IN SUPPORT OF SENATE Joint 
RESOLUTION 1, 8383p CONGRESS, 1sT SESSION 


POINT I 


The Steuben Society of America, after due consideration at a meeting of its 
National Public Affairs Committee, resolved to support the efforts being made 
to amend the Constitution of the United States relative to the making of treaties 
and executive agreements 

POINT II 


The position of the society enunciated in point I is based upon the knowledge 
that there are before the United Nations for consideration certain proposed 
international covenants some of which might have the effect of internally legis- 
lating with respect to the rights of American citizens, should they be ratified 
under the present treaty-making power of the Constitution or under the execu 
tive power to enter into executive agreements. It is the understanding of this 
society that the Supreme Court of the United States has interpreted the Consti- 
tution to mean that the ratification of a treaty in accordance with the provisions 
of our Constitution as presently existing, makes such treaty part of the supreme 
law of the land; so that while our Constitution provides a definite method of 
amending it, which method takes into account the voice of the population at 
large instead of merely its legislative representatives, the ratification of a treaty 
is in effect a circumvention of that plan making it possible to legislate internal 
affairs and restrict established rights by a method simpler than that involved 
in the process of amending the Constitution by vote of the people. 

One can readily see that with the greater collaboration between nations, 
opportunity, whether intentional or not, is afforded to wipe out and supersede 
State and Federal law, statutory and otherwise with a possible detriment to 
those directly affected thereby, the people of the United States. 

It is for the reason that this possibility exists, the Steuben Society of America 
takes the position that the Constitution of the United States should be clarified 
to eliminate any such happening. 


POINT It 


Our society supports the joint resolution as mentioned in point I for the 
reason that it appears to answer the problem involved briefly and directly in 
that it: 

(a) provides that the provision of a treaty which denies or abridges any right 
enumerated in the Constitution of the United States shall be of no force or 
effect ; 

(vb) bars internal legislation through agreements made with other countries; 

(c) limits the effectiveness of treaties by giving Congress the power to enact 
enabling legislation ; 

(d) limits the effectiveness of executive agreements, in the same manner as 
treaties are limited. 

POINT IV 


It is respectfully submitted that the said resolution is one proposed in the 
best interests of the United States of America as the same pertains to the inter- 
nal affairs of the people of this Nation and makes more definite the nationwide 
understanding that only by vote of the people may the Constitution be amended. 

Respectfully submitted. 


STEUBEN SOCIETY OF AMERICA, 
Rosert F. Hotocu, National Chairman. 
Mr. Smirney. The statement of Mr. Hugh Schwartzberg, National 
Chairman of the Collegiate Council for the United Nations. 
Senator Keravver. It will be received and made a part of the 
record. 
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(The statement is as follows:) 


STATEMENT IN OPPOSITION TO SENATE JOINT RESOLUTION 1, 8838p CONGRESS, 18T 
Session BY HvuGH SCHWARTZBERG, NATIONAL CHAIRMAN, OF THE COLLEGIATE 
COUNCIL FOR THE UNITED NATIONS 


My name is Hugh J. Schwartzberg. I am a student at Harvard University. 
My home address is 6111 North Mozart Street, Chicago 45, Ill. I should like 

present the following statement on behalf of the Board of Directors of the 
Collegiate Council for the United Nations, of which I am National Chairman. 
(he Collegiate Council for the United Nations is a national student organiza- 
on with member groups and affiliated organizations on 245 college and uni- 
versity campuses across the United States. 

The proposed constitutional amendment under consideration appears to imply 
ertain fears as to the capabilities of elected representatives of the American 
people. As young citizens and voters we are particularly concerned with the 
mg-range effects of actions by this Congress designed to limit the actions of 
future Congresses and future Presidents. 

The Collegiate Council for the United Nations wishes to express its opposi- 
tion to Senate Joint Resolution 1. 

At the CCUN’s Seventh Annual Institute on the United Nations, held in New 
York City, June 15-21, 1952, delegates from colleges and universities through- 

the United States gave careful consideration to the use of constitutional 
imendments to effect changes in the treatymaking process, and to the role of 
the executive agreement. At that time the institute stated in a unanimous 
resolution that CCUN: “rejects unequivocably efforts as embodied in Senate 
Joint Resolution 150 to restrict United States participation in international 
endeavors by constitutional amendment and to limit the executive authority 
required for effective execution of foreign policy. * * *” 

The CCUN board of directors meeting in Washington, D. C., February 27 
» March 8, 1953, reconsidered the problem in light of Senate Joint Resolution 

and other current proposals. At that time this statement was drawn up 
ind approved by that body. 

We wish to associate ourselves with the statement presented by Messrs. Pear- 
son and Backus on behalf of the committees on Federal legislation and inter- 
national law of the Association of the Bar of the city of New York. 

We do not believe that the present Senate has shown an undue lack of caution 
n regard to treaties. On the contrary, our organization has been critical of 
the Senate’s lack of affirmative action in regard to such items as the Genocide 
Convention. We are not fearful that a minority consisting of one Sengtor more 
han the one-third required will be unavailable to protect the rights set forth 
in our Constitution; we are, however, fearful that—as in the past—a similar 
minority may at times obstruct the formation of an effective foreign policy. 
We believe that this distinction is clear. 

The treaty process has increasingly given way to the use of other forms of 
agreement in the field of American foreign policy. The executive agreement, 
along with such other items as the joint resolution, has assumed increasing 
importance. In part, this has been because of the cumbersome nature of the 
treatymaking process. It is evident that this amendment would place addi- 
tional burdens on that process, from the standpoint of the executive branch 
of the Federal Government. Thus the tendency of the executive to bypass the 
treatymaking process would presumably be increased. We regard any result- 
ing increase in friction between the executive and legislative branches in this 
field as in itself undesirable. In this context, the possible restrictions on the 
executive agreement contemplated by this amendment become of even greater 
significance. 

The power of the Congress to repeal or limit unauthorized executive agree- 
ments has never to our knowledge been questioned. However, the advisability 
of prior general limitation of executive agreements as contemplated by this 
amendment is highly questionable. We believe that the present broad power of 
the Executive in the field of foreign affairs is necessary for the dynamic American 
foreign policy required by our age. 

It has been suggested, though apparently not in these hearings, that this 
amendment would allow our Government to say one thing and do another—that 
practice has been impossible under our Constitution has been, we believe, a 
is, to ratify a treaty and then fail to implement it by legislation. That this 
healthy factor in American democracy. We do not believe that such a change 
is necessary or useful for the United States in our idealogical struggles abroad. 


1 
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Those who have made such suggestions appear to be concerned with the proposed 
covenants of human rights. We do not believe that ratification of such covenant 
followed by failure to enact implementing legislation under the provisions of 
this proposed amendment would strengthen our position abroad. Nor do we 
believe that failure to ratify such a document on the basis of constitutional] 
restrictions enacted at this time will be effective in our international struggle 
with the forces of totalitarian communism. At the same time it is important to 
realize that none of these problems are raised by the human rights covenants 
presently being drafted, in which non-self-executing clauses appear. It should 
also be borne in mind that such clauses can be negotiated under existing condi- 
tions for any other future covenants or treaties. 

Should the members of this subcommittee share the fears expressed by some 
of those who have testified here that only a small number of Senators were on 
the floor of the Senate at certain critical votes, some change in the Senate’s own 
rules of procedure may be desired. But this is not a matter for constitutional 
concern, 

It is our firm belief that future Congresses will be as concerned with the effect- 
iveness of our Constitution as is the present one. It is our fear that the present 
Congress will reverse the current trend toward the development of a flexible 
structure for conduct of American foreign policy. 

The transient microbe, as well as the migratory bird, presents problems that 
must be solved internationally. In such fields as the control of atomic energy 
a realistic basis for peace must involve the restriction of some of the rights of 
individual citizens in all countries. Attainment of such ends will require coop- 
eration and mutual respect of all three branches of our Federal Government 
We must place no hindrances on the effective conduct of American foreign policy 
Considering Senate Joint Resolution 1 such a hindrance, the Collegiate Council 
for the United Nations hopes that it will be readily defeated. 


Mr. Smrrney. Statement of Prof. John P. Roche, on behalf of the 
Friends committee on national legislation. 

Senator Krrauver. It will be received and made a part of the 
record. 

(The statement follows:) 


STATEMENT OF ProFr. JOHN P. RocHr, DEPARTMENT OF POLITICAL SCIENCE, HAVER 
FORD COoLLEGr, HAVERFORD, PA., ON BEHALF OF THE FRIENDS COMMITTEE ON 
NATIONAL LEGISLATION ON SENATE JOINT RESOLUTION 1 


It is my considered opinion, in the light of both my training in constitutional 
law and my convictions as a member of the Religious Society of Friends, that 
the Senate of the United States should reject Senate Joint Resolution 1. From 
the viewpoint of constitutional law, I submit that the proposed amendment to 
limit the scope of the treaty power is essentially predicated upon an archaic con- 
ception of sovereignty. As a Quaker with deep convictions about the necessity 
for stronger international organization, | oppose the philosophy implicit in the 
so-called Bricker amendment and consider it to be a psychological roadblock de- 
vised to discredit the United Nations and to influence American public opinion 
against further international commitments. 

Constitutionally speaking, the Bricker amendment is predicated upon the as- 
sumption that American sovereignty may, through the operation of treaties or 
executive agreements, be transferred to some international body without con- 
gressional consent. To accept this view is to adopt the fallacy of misplaced con- 
creteness. Sovereignty is not analagous to a certified check; it cannot simply 
be passed in negotiable form from one authority to another. In the same sense 
that a constitution ex proprio vigore does not create a state, no treaty could by 
itself transfer political power from the American Government to an international 
body. Without congressional support, any treaty or executive agreement which 
purported to yield sovereignty to an international organization would be merely 
an ineff-ctual piece of paper. 

Furthermore, if American constitutional history teaches us anything, it is the 
impossibility of binding future generations to current convictions. Thus I would 
suggest that if an American President and a congressional majority were to agree 
to a substantial transfer of political power to an international body, no consti- 
tutional provision would suffice to block this action. The great virtue of our 
Constitution is its adaptability to new ways of thought, and in the event that 
the American people and their representatives decided upon a substantial trans- 
fer of political authority to an international organization, even the Bricker 
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amendment, if adopted, would hardly stand in the way of this action. The fact 
hat the first amendment, for example, states unequivocally that “Congress shall 
ake no law * * * abridging the freedom of speech * * *” has not prevented 
he passage of sedition acts. One may approve or disapprove of the fashion 
which the Supreme Court has reinterpreted, generation by generation, the 
Constitution, but the fact seems clear that it is this dynamic process of perpetual 
reinvigoration which has given the Constitution its unique status among the con- 
stitutions of the world. 

Consequently, I believe the Bricker amendment to be a semantic trap based 
upon a thoroughly unrealistic appraisal of the nature of political power in the 
United States, and it will not achieve its expected purpose. National power is 
shared by the President and the Congress, and a President who attempted to 
force through measures of an international character opposed by the Congress 
would, in realistic terms, be wasting his time. Conversely, no constitutional 
device such as this proposed amendment could prevent action by a united front 
of the President and Congress. 

rhus the real issues presented by the proposed Bricker amendment are not 
constitutional in character; they are rather in the psychological arena. From 
this vantage point, the amendment appears as a rallying point for neoisolationist 
opinion, and as a vehicle for discrediting the United Nations and various United 
Nations organizations. Much of the testimony which has been given before this 
ommittee may be adduced in evidence at this point, and should the Congress 
pass this proposal, the national campaign of discrediting the United Nations 
would be given a new lease on life. Organizations which violently oppose the 
United Nations have, of course, every right to express their views, but it would 
e highly regrettable if the United States Congress supplied them with a plat 
form 

Indeed, enduring democratic international cooperation is far from realized, 

it it is an aspiration that should be encouraged by all men of good will. The 
reat problems presented to us by the contemporary surge of Soviet nationalism 
serve to emphasize the point that eventually, if we are to attain a peaceful world 
for our children and grandchildren, we must transcend nationalism. Permanent 
peace, as Charles A. Beard once observed, will never be obtained by permanent 
wal Thus the hopes of building a peaceful world through the United Nations, 
while admittedly fragile, should be nourished by the United States Congress and 
the American people. 

But the Bricker amendment seems directed toward the opposite goal. If one 
penetrates beneath the legal surface, he finds that this proposal would obtain 
from the Congress a repudiation of the principles of internationalism. If the 
Congress of the United States were to adopt this proposed amendment, a strong 
psychological roadblock would be placed in the way of further United States 
participation in international agencies, and the doctrines of isolationism, so dis- 
astrous in the 1930’s, would be refurbished. As a student of politics, I am only 
too acutely aware of the limitations of the United Nations, but the reaction of 
Congress to these limitations should not take the form of curtailing inter 
nationalism, but should rather be directed toward strengthening the United Na- 
tions and making it a more effective agency for genuine international peace. 

As an American citizen who is acutely aware of his good fortune in being born 
in the United States, I believe that we must recognize our obligation to aid our 
fellow men in nations less fortunately situated than are we, and I believe that 
the effective instruments for this exercise of responsibility must be created 
through the United Nations. I hope that the United States Congress will go 
on record in favor of our international responsibility by rejecting the proposed 
Bricker amendment. 


Mr. Smirury. And a statement by Max Singer, on behalf of the 
Students for Democratic Action. 

Senator Keravver. It will be received and made a part of the record. 

(The statement is as follows:) 


STATEMENT ON SENATE JOINT RESOLUTION 1 (BRICKER RESOLUTION) By Max 
SINGER ON BEHALF OF STUDENTS FOR DEMOCRATIC ACTION 


Students for Democratic Action believes that the Senate of the United Sttates 
should pass no proposal, such as Senate Joint Resolution 1 (the Bricker reso- 
lution), which would limit the treatymaking power of the Federal Government. 
In a world torn by tensions, rendered precarious by the threat of atomic war, 
and grown small in this jet age, the Federal Government must have the authority 
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to act speedily and effectively to “provide for the common defense (and) promote 
the general welfare” through cooperative action with other nations. 

Proposals to change the basic document of our country, as it provides for the 
conduct of foreign relations, should be considered in the light of the basic prin- 
ciples which should determine our international policy. 

Today the first such principle seems obvious; it is that we must have an inter 
national policy. We cannot rely upon the oceans or good luck to protect us from 
Communist aggression and we cannot abdicate from responsibilities in the world 
community. 

Our international policy must be based upon the principles of cooperation, 
teamplay, and constructive leadership. Neither the solitary path nor the big 
stick has any place in our thinking today. We must not seek to command nor 
dominate; nor may we walk in “splendid isolation.” 

To act in accord with these principles, and with good American horsesense, 
we must make the United Nations the bedrock upon which we build our inter 
national policy and eschew the shifting sands of unilateral action. We must 
work through the United Nations to protect ourselves from aggression and to 
promote peace and progress in the world. 

The legal points at issue in consideration of Senate Joint Resolution 1 have 
been discussed at length in earlier testimony. Students for Democratic Action 
wishes to associate itself with the position taken by the representatives of the 
Association of the Bar of the City of New York in regard to the legal questions. 

It is particularly appropriate for the Students for Democratic Action to testify 
on the Bricker amendment. The future of this country, as President Eisenhower 
said, lies with the youth of America. Of course, every action taken by our 
Government, as it becomes part of the “seamless web” of history, affects our 
future, but the resolution before the Senate now has particularly direct impli- 
cations for future generations because it proposes not a current action but a 
limitation on future action. The Bricker amendment would bind the hands of 
future Senates, in which we, or other members of our generation, will sit. It 
expresses distrust in the democratic process as that process takes form in the 
historic institution now considering the proposal. 

Certainly, there is no proof that all future treaties or executive agreements 
will be wise, although there are guaranties that they will not infringe upon the 
rights of American citizens. It is manifestly unwise to prevent all action just 
because some action may be improvident. This truism applies to the treaty 
process as well as to other actions; fear of future errors must not be allowed to 
arrest the vital flow of our efforts to protect our Nation and to promote peace 
and progress in the world. 

Students for Democratic Actions feels that American policy should be based 
upon confidence and not upon fear. We must work to find wise solutions to 
international problems and not waste time forging shackles aimed at preventing 
mistakes. In the atomic age, sins of omission can be worse than sins of com- 
mission and often any policy is better than no policy. But Students for Demo- 
cratic Action is confident that the choice is not between bad and worse; under 
the Constitution as written, the American people, through their elected repre 
sentatives, can map a wise path through the frustrations, anxieties, and stern 
tasks that confront us. 

The ostensible purpose of section 1 of Senate Joint Resolution 1, a purpose 
which no one would dispute, is the protection of the rights of American citizens 
as guaranteed in the Constitution. However, a reasonable reading of the Con- 
stitution and American legal history make it clear that the prohibition on the 
treaty power which is proposed is not necessary to achieve that purpose. State- 
ments by the Supreme Court in the cases of Ware v. Hylton and Geofroy v. Riggs 
demonstrate that section 1 is patently redundant insofar as its effect is pre- 
dictable. 

Because it would prevent for all time (barring further constitutional amend- 
ment) any participation by this country in most cooperative decision-making 
processes, many examples of which—such as the wartime joint commands— 
have proven exceedingly useful in the past, the prohibition contained in section 
2 is extremely improvident. The wise and practical proposal which the United 
States made on the atomic energy question, the Baruch plan, would have been 
unconstitutional if this section of the Bricker amendment had been in force. 
This plan, behind which the non-Soviet world united, was vetoed by Russia. If 
section 2 had been a part of our Constitution the plan could have been safely pro- 
posed by the U. S. S. R. and we would have had to veto it and thus isolate 
ourselyes from the great majority of nations on this question. 
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rhe narcotics traffic, epidemics, radio waves, and migratory birds know no 
national borders. The attempts made to deal with these and many similar 
questions on an international basis would be hampered or prevented by the 
Bricker amendment. 

The Constitution, through the system of checks and balances and the enumer- 
ited rights, safeguards American liberties from any possible threat from the 
treaty process. The real threat is that, because of constitutional restrictions, 
such as those proposed by Senator Bricker, the United States might be prevented 
from taking the timely and effective action necessary to meet a crisis of inter- 
national policy. This real threat must be obviated by defeating the Bricker 
proposal. 

We appreciate this opportunity you have given us to present the views of 
Students for Democratic Action. 


Senator Keravuver. Mr. Eichelberger, the committee is very glad 
to have you present with us. Person: ally, the acting chairman ‘of the 
subcommittee has known Mr. Eichelberger for many, many years, 
and knows of his interest in this matter, and in international affairs. 
He is a profound student of the subject, and we are glad to have you 
here, and would be glad to have your statement, Mr. Eichelberger. 


STATEMENT OF CLARK EICHELBERGER, EXECUTIVE DIRECTOR, 
AMERICAN ASSOCIATION FOR ADVANCEMENT OF THE UNITED 
NATIONS 


Mr. Ercneveercrer. Thank you, Senator. I think you would prob- 
ably prefer if I just hand you a copy of the statement, and let it go 
in the record, and I would prefer to make a few points orally, if 
it is all right with you. 

Senator Kerauver. Mr. Eichelberger, first give your address and 


whom you represent, testifying here. 

Mr. Ercue.sercer. Yes. Senator, I am appearing as an individual, 
although I identify myself as the executive director of the American 
Association for Advancement of the United Nations. 

Senator Kerauver. And your address in New York? 

Mr. Ercuersercer. 45 East 65th Street, New York City. 

Senator Keravuver. And what is your business? 

Mr. Ercue.percer. I am executive director of the American associa- 
tion for the United Nations. 

Senator Kerauver. We will let this statement be printed in the 
record at this point, and then you may proceed. Do you want it 
treated as read, or do you want to read it? 

Mr. EICHELBERGER: No, I would prefer that I highlight a few 
points. 

Senator Krrauver. The statement will be treated as read at this 
point, and following the printing of the statement in the record we 
will have the points that you highlight and any colloquy. 

Mr. Ercueveercer. Mr. Chairman, my name is Clark M. Eichel- 
berger. I avail myself of that right of which every American should 
be proud—the right to appear before his elected representatives and 
express himself on important issues. I appear as an individual. I 
identify myself as executive director of the American Association for 
the United Nations. 

I should like to make it clear in the beginning that in opposing 
Senate Joint Resolution 1, I am not indics ating any disrespect, or lack 
of admiration, for many Senators who signed ‘the resolution, some not 
with the intention that their signatures indicate final support but 
because they believe that the resolution raises an important consti- 
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tutional issue which should be debated by the people and by Congress, 
Citizens of distinction have appeared before you on both sides of this 
debate. I want to contribute my testimony to this discussion. 

Il am not a lawyer. However, eminent legal authorities and mem- 
bers of the American Bar Association have covered the technical ques 
tions thoroughly. I am much impressed with the printed testimony 
of Dana Backus and Theodore Pearson of the Association of the Bar 
of the City of New York. The testimony of Jacob Lashley and Harr} 
son Tweed would seem to indicate that a considerable portion of the 
law yers of this ¢ ountry are oppose d to the resolution. 

I believe that I am sufficiently familiar with American foreign rela 
tions to see the implications of Senate Joint Resolution 1, not only on 
the capacity of the President and the Senate to protect American 
interests, but its chilling effect upon the effort of the nations to organize 
permanent peace. 

I start with the following premise: All of us are concerned, first 
and foremost, with the security of the United States of America, and 
in the second place with the development of a world order in which 
war will be impossible. Indeed, these two objectives cannot be dis- 
associated, for in a world as highly integrated as ours, the security of 
the United States cannot finally be guaranteed without the abolition 
of war and the substitution of law in its place through the world. 

I should like to base my opposition to Senate Joint Resolution 1 on 
the fact that it is inimical to the above-stated objectives, and to the 
interests of the United States; and inimical to the development of the 
United Nations which is essential to the interests of the United States. 

1 shall confine myself primarily to articles 2, 3, and : of Senate 
Joint Resolution 1. I shall not dwell long on section 1, because it 
seems to be quite unnecessary. I do not believe that bs President 
of the United States would submit to the Senate a treaty which vio- 
lated the American Constitution; nor would the Senate ratify such a 
treaty; nor would the Supreme Court uphold such a treaty. 

Making it impossible for the President to negotiate executive agree- 
ments without submitting these agreements to the treatymaking proc- 
ess, and restricting the authority of the Senate to ratify treaties, would 
render the President and the Senate less able to protect the interests of 
the United States. 7 

Our forefathers wanted flexibility of action. Certainly, such flex- 
ibility is even more necessary in the complex age in which we live. 
Today, the Executive must be able to take quic ‘k and firm deci isions, 
and the Senate must be able to ratify as quickly as possible treaties 
to safeguard American interests. It does not seem possible to formu- 
late legislation or a constitutional amendment which can limit the 
right of the President to negotiate executive agreements without 
seriously compromising the authority of the President to conduct the 
foreign relations of the United States with which he is charged in the 
Constitution. 

There are, of course, checks upon the President in negotiating 
executive agreements. One check exists morally, in the responsibility 
of the President to the people. Checks exist practically in the au- 
thority vested in Congress to pass or reject appropriations and the 
needed legislation to implement such executive agreements. But to 
subject executive agreements to the limitations on the treatymaking 
powers imposed by Senate Joint Resolution 1 would seem to render the 
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President impotent to protect the interests of this country in a dan- 
gerous world. 

[he course of American history would have been very different 
ndeed had the executive authority been curbed as is now suggested. 
fhe United States might not have taken Hawaii into its great family. 
The President could not have traded the overage destroyers for the 
right to build strategic bases in the Western Hemisphere—destroyers 

it were vital to the defense of the free world, and bases which are 

tal to this country’s security. The ratification of the Atlantic pact 
by y the Senate was followed, as article 3 of the treat y contemplates, by 
certain necessary executive agreements to make it possible for General 
Kisenhower to proceed with the task in hand. Had such successive 
agreement been submitted to the treatymaking power we might be a 
ong way behind on the road to European unity. 

It seemed to a number of witnesses before you that section 3 of 
Senate Joint Resolution 1 would place limitations on the treaty- 

naking powers which are open to similar objections. What, in effect, 
is being proposed is that a treaty which affects domestic law must not 
only be negotiated by the President and ratified by two-thirds of the 
Senators voting, but it must then be approved by a majority vote of 
both Houses of Congress. There have been times when Americans 
have been pretty impatient with the way in which the Senate has 
failed to use its treatymaking powers. It has even been proposed 
that treaties be ratified by a majority vote of both Houses of Congress 
rather than a two-thirds vote of the Senate. Now it is proposed that 
certain treaties be ratified both ways. 

In the Constitutional Convention, according to the testimony last 
year of Prof. Zechariah Chafee, Gouverneur Morris moved that no 
treaty should be binding on the United States “which is not ratified by 
a law”; but during the discussion the practical disadvantages of such 
a requirement were stressed and Morris’ motion was voted down, 8 to 1. 

There will be times, as contemplated by our forefathers, when the 
United States will wish for reciprocal advantages to ratify treaties 
that will supersede domestic law. If such treaty had to have the 
approval of both Houses of Congress, sectional interests and advan- 
tages could be invoked which might interminably delay, or eventually 
defeat, a treaty which was important to the general welfare. This 
was recognized by our wise forefathers in the Continental Congress 
166 years ago. 

However, the Senate has adequate means at its command to protect 
the American people from treaties it believes might unduly affect do- 
mestic law. The Senate may reject. It may make reservations. It 
may amend. And it may declare that the treaty is not self-executing. 

References have been made to the proposed Human Rights Cove- 
nants now being drafted by the United Nations Human Rights Com- 
mission. Three safeguards are being incorporated at the suggestion 
of the Government of the United States, which would prevent the 
covenants from overriding domestic law. It is stated in the proposed 
draft that the nations in agreeing to them do not abrogate liberties 
guaranteed them by their own constitutions. It is further proposed 
that the covenants contain a statement that they are not to be self- 
executing. And finally, the United States has proposed the incor- 
poration of a Federal-State clause. 


30572—53——-48 





748 TREATIES AND EXECUTIVE AGREEMENTS 


I hope that the care with which the American negotiators seem to 
be hedging these treaties will not give the impression that we are op- 
posed to an effort to complete them. I hope that the Covenants on 
Human Rights to be produced by the United Nations will be in such 
a form as to command overwhe Iming public support and the Senate 
will ratify them. I have faith that the American people and their 
Senate will weigh them when they are completed. 

The American people need be concerned with only one coercion— 
the force of world public opinion. If we as a people violate our 
own Bill of Rights and we find that world public opinion criticizes 
us, then we must respect that world public opinion. I do not believe 
this country, any more than any other country, can be above public 
opinion. 

As for the ILO conventions referred to in these hearings, the United 
States has only submitted five such conventions to the Senate for 
ratification. All ILO conventions are limited by the Federal-State 
clause which is incorporated in the constitution of the ILO. 

As for the Genocide Convention, the fact that the United States has 
not ratified, although vigorous in its denunciation of genocide, is a 
mystery to the 41 nations that have ratified. It has been objected to 
on the ground that there will be an international court before which 
an American can be tried. However, the language of the convention 
indicates that the authority of the international court is not binding 
upon any signatories without a further treaty which will be in effect 
among only those who signed it. And no court is set up by the 
convention. 

Many people believe that it would be well for the United States to 
call the attention of the United Nations to a pattern of genocide which 
is developing in the Soviet bloc. The refusal of the United States to 
ratify the treaty, however, weakens its moral position to the point 
where it would scarcely undertake to initiate condemnation. 

Many friends of the United Nations are profoundly disturbed over 
the implication of section 2 of Senate Joint Resolution 1. They are 
afraid that the language could be interpreted in such a way as, not 
only to prevent the development of the United Nations, but actually 
to retard it from progress already made. 

The nations have embarked upon a great adventure in the United 
Nations. This adventure had to be undertaken if the nations were 
not to take the road to quick destruction. The United Nations is not 
a superstate. True, it contains some elements of executive authority. 
But these are the very elements we need for an enforceable system of 
collective security. Basically, the United Nations contains the means 
of voluntary cooperation and the means by which we can voluntarily 
pool such of our sovereignty as necessary for security in a civilized 
international society, without war. In the development of this sys- 
tem the implications of Senate Joint Resolution 1 are alarming. 
There is grave doubt if, with such an amendment in the Constitution, 
the United States could agree on many of the controls and regulations 
essential, particularly in the field of collective security. 

Let us take the regulation and reduction of armaments as an illus- 
tration of what we mean. 

Within the last few years the Government of the United States has 
presented to the members of the United Nations several proposals 
looking to agreements for the regulation and control of atomic energy 
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d conventional armaments. The plans proposed include provisions 
for United Nations inspection and control. 

Che world is groaning under a burden of arms so colossal that it 

reatens to bankrupt all of us, and overnight is consuming resources 
vhich men should be able to devote to the finer things of life for all 
people over a long period of time. — 

You, gentlemen, are making a sincere effort to reduce Government 
expenditure, and yet you know that the civilian economies that can 
be made are infinitesimal as compared with the amounts you must 
\ppropriate for war expenditures. I support these expenditures, as 
necessary to the security of this country in the climate in which we 

ve; but I hope and pray, as we all do, for an international agree- 
ment which would make it possible for us to reduce armaments to a 
police level which would be strong enough to control aggression 
wherever it appears. 

But if section 2 is adopted ,we might as well tell the United Nations 
Disarmament Commission to adjourn, for we shall have served notice 
ipon the rest of the world that we will not permit the reciprocal or 
nternational inspection regulation, and control necessary to make 
disarmament possible. 

It is one thing for the United States to say, “I will accept or reject 
proposals for pooling sovereignty as they are presented to me.” It is 
nother thing for the United States to say, “I have so amended my 
Constitution that it is impossible for me to accept arrangements for 
the pooling of sovereignty for the common good and the security of 
the United States.” 

The President of the United States has pledged full cooperation 
with Congress in carrying out the American foreign policy. Would 
t not be better to give him a chance to develop this cooperation with- 
out your passing this resolution? Entirely aside from the effects of 
the specific provisions of such a resolution, it would seem to me that 
there will be two disastrous psychological effects. The Senate would 
be indicating lack of confidence in the President and in itself. And 
the nations of the free world, our friends in the United Nations, would 
believe that the United States had decided not to continue further on 
the adventure of international cooperation as contemplated in the 
United Nations Charter. 

First, the few times that I have appeared before congressional com- 
mittees, I get a great satisfaction out of the privilege of an American, 
or the right of an American to appear before his elected representative 
to express himself on some important issues concerning our country. 
It isa great privilege, and part of the greatness of this country. 

Very eminent lawyers have appeared before you. I was very much 
impressed with Judge Parker this morning and Mr. Lashley the other 
day, and Dana Backus of the Bar of the City of New York. I am not 
. lawyer, Senator Kefauver, and I shall leave some of the technicali- 
ties and the Supreme Court citations to those that have appeared. 

[ notice that there are four points to the Bricker resolution. I 
would like to preface my remarks by saying that I think all of us are 
igreed that our fundamental objective is the peace and the security 
of the United States of America, and second, the development of a 
world system of law and order, because in the long run, in a world as 
complex as ours, we cannot have the security of the United States 
protected without the degree of security for the entire world. 
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So I approach the subject today on what is best for the security 
of my country and for the development of a world community. I be- 
lieve that the Bricker resolution would be inimical to the security of 
the United States, and inimical to the development of a world organ- 
ization. As far as the first point of the Bricker resolution is con 
cerned, that which would prevent the Senate from ratifying a treaty 
that violates the Constitution, it seems to me that is quite unnecessary, 
I cannot conceive of the Secretary of State and the President negotiat 
ing a treaty or Congress ratifying a treaty or if it got that far, the 
Supreme Court upholding a treaty that abridged the fundamental 
rights of Americans as contained in our bill of rights. So I pass over 
article 1 as being quite unnecessary. 

Then when one comes to the executive agreements and the treaty 
making power of the Senate, it seems to me that the whole, I do not say 
the deliberate purpose of the Bricker resolution, far from that, but the 
result of it would be to hinder the President and the Senate from pro 
tecting the interests of this country. 

For illustration, take executive agreements. I cannot conceive of any 
legislation or any constitutional amendment that would curb the au 
thority of the President to negotiate executive agreements without 
seriously interfering with the protection of American interests. 

Too, the President in making executive agreements has some checks, 
us the moral check of public opinion to whom he is responsible. Con 
yress in many cases has to implement executive agreements with appro- 
priations and legislation. But to say in advance Congress must lay 
down the terms by which executive agreements can be reached, of 
course, if Congress had to lay down the terms for the exchange of the 
destroyers for the strategic bases at the time that Britain so badly 
needed material to defend the free world and the time that the bases 


were so important to our security, that executive agreement never 
would have been negotiated. 

Hawaii and other parts of the world were taken in by the executive 
agreement. I am thinking of the Atlantic Pact which the Senate 
ratified. Article 3 contains this provision: 


In order more effectively to achieve the objectives of this treaty, the parties, 
separately and jointly, by means of continuous and effective self-help and mutual 
aid, will maintain and develop their individual and collective capacity to resist 
armed attack. 

Now, on the basis of article 3 of the Atlantic Pact, the President has 
proceeded to execute certain agreements to make it possible for then 
General Eisenhower to accomplish his mission. If each executive 
agreement, for the agreement on German forces or the American com- 
mander for the Atlantic Fleet of the Atlantic Pact, if all had to come 
before Congress before or afterward, I think we would be very far back 
in the development of the Atlantic community and the NATO forces. 

In other words, Senator, I am of the impression that there exists now 
all the checks and the curbs that can be placed upon the authority of 
the President to conduct the business of this country in a world as 
complex as this and that we have to trust the President, and I cannot 
conceive of the Senate either by such a constitutional amendment or 
any legislation curbing the authority of the President to negotiate 
executive agreements, and to do else but to seriously interfere with his 
conduct of the foreign affairs of this country. 
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fhen, if I might come to the treatymaking power of the Senate, 
have the greatest respect for the Senators that have signed the 
sricker resolution. I know some of them signed because they wanted 
‘o see the matter discussed, and I hope what I am saying today will 
make a slight contribution to the general discussion, that not all of 
them meant by their signature that they were giving their final ap- 
proval to the passage of the resolution. But I would say to them, as 

would say to any Senators, I cannot understand why the Senate to- 
day, after 166 years of American constitutional history, wants to place 
a limit on the power of some future Senate. It seems to me a con- 
fession of fear or weakness that is beyond me. I cannot understand it. 

The treatymaking power of the Senate has been pretty conserva- 
tively used. So much so that I am sure that the time has gone by 
when some of us wished it could be used a little more liber ally. Now 
t is proposed that treaties might override domestic laws as treaties 
sometimes do for the reciprocal advantages to be gained. Not only 

iust these treaties have the approval of two-thirds of the Senators 
voting, and then be passed by the majority vote of both Houses of 
Congress besides. It seems to me that this long and interminable 
lelay in the treatymaking process would make it very difficult to 
negotiate and ratify treaties that are important to this country. 

The point has been made that there is a proliferation of tretaties 
is the result of the specialized agencies of the United States. The 
ILO has been a case in point. TI will not dwell on it because I under- 
tand a distinguished representative of the machinists union will 
testify next week, who is quite familiar with ILO agreements. 

I believe the acting chairman of the committee spoke this morning 
nd said, I have forgotten, some 90 TLO agreements, but the point 
was not made that the very constitution of the ILO contains a 
Federal-State clause, so that a nation in accepting a convention of 
he ILO if it is a convention that affects State legislation, must auto- 
matically be submitted to the convention for appropriate legislation 
to the States. 

Senator Kerauver. I think that is a good point to bring out, Mr. 
Eichelberger, but I think from just the hearings I have attended here, 
that a discussion about the merits and demerits of the various 
covenants and agreements and treaties that may have been arrived 
at by these various and sundry organizations, many of which are sub- 

sidiaries and outgrowths of the United Nations, has no place particu- 
— in this consideration because they, of course, are proposals that 

idress themselves to the Foreign Relations Committee of the Senate. 
W hile it is well for us to be familiar with what they all provide, we 
are not dealing here with the merits of these proposals, but rather 
with the machinery for either consideration or nonconsideration of 
them. Is that not correct? 

Mr. Ercne.percer. That is quite true, sir. Senator, I am aware 
that much of the sentiment for the Bricker resolution among those 
that favor it has been based upon some rather extreme things that 
have been said about the Human Rights Covenants, and the ILO. So 
while I realize that their merits belong in the Foreign Relations 
Committee, I would like to make this point. There exists now, without 
any amendment to the Constitution, a way of placing plenty of safe- 
guards in treaties. The Human Rights Covenant and the covenants 
have not been completed, and no one ‘knows whether the Senate should 
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ratify them until they are completed—at least our Government has 
asked that there be included, and there is no doubt that it will be 
included—a Federal-State clause, a clause that the treaty is not self- 
executing. In addition there is a clause now as it now stands, that a 
nation signing the Human Rights Covenants does not de legate any of 
the liberties which it now enjoys under its own constitution. I agree 
those are matters for the Foreign Relations Committee. 

My final point is that we are engaged in an experiment in building 
a world community. I am one of those who believes that this com- 
munity has moved magnificently in the first 7 years of its existence, 
and that the very stresses and strains which it is now undergoing is a 
tribute to its vitality and its importance. We have had in the United 
Nations in the last week a tremendous debate between the Soviet bloc 
and most of the free world led by the United States where the vote was 
resolved in our favor of 41 to only 5against. I realize my purpose here 
is not to make a case for the United Nations. That is not necessary 
to you, sir. I do want to say that we have embarged upon a great 
adventure of building a community of nations. The United Nations 
is not a superstate. It is not a world government. True, the United 
Nations does have some elements of executive authority, and those are 
elements in the field that is particularly necessay for the prevention of 
aggression and the preserv ation of peace. 

The United Nations is fundamentally a means of cooperation and 
where the nations may jointly, voluntarily agree to pool some of their 
sovereignty at any particular time as is necessary for the making of 
peace, 

The greatest sacrifice of sovereignty that we have offered and chal 
lenged the rest of the nations to accept was the Baruch plan for the 
control of atomic energy which would have set up an authority for the 
inspection, management, and even the ownership of dangerous wea- 
pons. It went far in the sacrifice of sovereignty. But it was a volun- 
tary pooling of sovereignty necessary for the preservation of peace, 

More recently we have proposed the United Nations Disarmament 
Commission, a system of progressive disarmament. Each successive 
stage is to be taken by a census of arms and inspection and control. 
Today the world is groaning under a burden of armament which 
threatens our liberites and our economies and our peace. I believe 
these appropriations and arms expenditures are absolutely necessary, 
I support them, until the world can have an arms limitation agree- 
ment. That agreement can only come about as we develop interna- 
tional police forces, as we develop progressive disarmament with ade- 
quate inspection and control. And as Bernard Baruch has said, to 
be firm in punishment for violation. There was even punishment 
for individuals of nations who violated the atomic-energy agreement. 

As I read article 2 of the Bricker resolution, where it is impossible 
to ratify a treaty that confers upon the international organization 
authority over Americans within the United States—rather difficult 
wording and hard to understand, and second, on the matters ‘essen- 
tially within the domestic jurisdiction of the United States. 

I frankly, Senator, do not believe that we could have a convention 
for the control of atomic energy or weapons and armaments if it pro- 
vided for United Nations inspection, which means United Nations in- 
spectors, visiting this country as well as the Soviet Union and else- 
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where. I believe if the Bricker resolution were adopted, the United 
Nations must retreat to the point of development before we submitted 
ir plans for the control of atomic energy and arms control. 

“| will not dwell on the details of this proposal because eminent 
counsel have done it very much better than Ican. But I want to say 
ine ‘losing, that I believe that this resolution will be regarded by the 
cen rican people as freezing the United Nations at a previous point. 
It will be regarded by the rest of the world as an indication that this 
Nation will not take one step further, in fact will take one step back, 
rather than forward, on the adventure of building a community of 
nations. 

far as human-rights agreements are concerned, the control of 
itomic energy, most of the things that we ourselves have urged upon 

e United Nations, are out from this point on. 

[his Nation has the leadership of the world in its hands. We are 
n that strategic position that comes to a nation in history when its 
word counts for more than any other nation. The two greatest powers 
today in point of size and strength are the Soviet Union and the 
United States. I watched the debates at the United Nations day after 
day. I see the vote taken. Whenever the moral position of the 
United States is clear, the vote is usually 50 or 54 on our side to 5 
against. It is a position of leadership that carries with it great re- 
sponsibility. I think we must leave the President and the Senate in 
he flexible position they now enjoy under the Constitution, to accept 
greements or reject agreements, to accept treaties or reject treaties, 
as the interest of the country and its moral responsibilities pre scribe. 
| think if we were to adopt this hobbling amendment to the Constitu- 
tion, we would serve notice on the world that we would go no further 
on the great adventure of building a community of nations. 

Psychologically I think it is disastrous, apart from its specific 
provisions, : 

Senator Kerauver. Mr. Eichelberger, one thing that has impressed 
me in this discussion is that today we know that we have to lead the 
way. That if we are to achieve any kind of collective security, we are 
going to have to ask many concessions of other nations and their 
cooperation in many respects, and that we might be in a very unten: able 
position of asking other nations to grant rights, either to us or to the 
United Nations, which we ourselves could not grant to the United 
Nations or to them; is that not correct ? 

Mr. Eircuersercer. That is correct. I can see, Senator, that it is 
perfectly right for us to say to members of the United Nations under 
our Constitution we have a right to accept or we have a right to reject 
your proposals or the proposals of the collective body of the United 
Nations. But it is another thing for us to say we are serving notice 
in advance that we have so hobbled ourselves in our Constitution that 
we must say “No” in the very beginning. 

Senator Keravver. Mr. Smithey, do you have any questions? 

Mr. Smrrney. I have a series of questions, Senator, if you will 
permit me. 

First off, Mr. Eichelberger, what is the relation of the Peoples Sec- 
tion Bulletin to your organization ! ¢ 

Mr. Ercuersercer. It is one of our publications. 

Mr. Smrruey. In the course of the questioning that I would like to 
direct to you at this time, I will, Senator, make reference to certain 
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of these covenants which are not yet in final form. I do so becanse 
they have been used as illustrations in the hearings before us, and | 
think, Mr. Eichelberger, that you may make a contribution to the con- 
sideration of the committee in that regard. 

I think also it might be valuable to have your thoughts on them for 
the record. 

Senator Keravver. Mr. Smithey, let us not go into too much detail 
on these covenants. , 

Mr. Surruey. I will try not to, Senator. 

First off, Mr. Eichelberger, I would like to ask you if you agree 
that the fundamental human rights of citizens within the United 
States have traditionally been a matter of purely domestic concern? 

Mr. Ercnetnercer. That is r ight. 

Mr. Smirney. You think that is right? 

Mr. Ercnersercer. Yes, sir. 

Mr. Smirney. I would like to ask you if you feel that the ratifica- 
tion of the United Nations Charter in any respect changed that, that 
is, in any way took the human rights out of the domestic jurisdiction 
and placed them in the international jurisdiction. 

Mr. Ercuetsercer. I know what you are referring to, because I see 
the photostat, and I wanted to make a comment on that. As a matter 
of fact, I have a statement, Senator, on that point. 

Mr. Smituery. Senator, this is already in the record. It was in- 
serted in the record during the testimony of Mr. Edelman the other 
day. It is a motion for leave to file brief as a friend of the court, 
on behalf of the American Association for the United Nations, and 
of counsel are Alger Hiss, Asher Bob Lans, Philip C. Jessup, Joseph 
M. Proskauer, Myres 8. McDougal, and Victor Elting. 

Senator Keratver. Is there any other identification ? 

Mr. Smirney. It was submitted in the October term of 1947 of the 
Supreme Court in the case of J. D. Shelley and others, and you may re- 
member, Senator, those were the racial restrictive covenants cases be- 
fore the Court in that term. 

Senator Kerauver. Before Mr. Eichelberger addresses his remarks 
to it, are there any particular paragraphs or quotations that you would 
like to refer to? 

Mr. Smirney. Senator, I had particular reference at the time I 
spoke to page 14 in which it is stated in the last paragraph— 

Insofar as the United States has assumed obligations under articles 55 (c) and 
6. and also under the executive agreements and declarations referred to in 
point 3 hereof to protect human rights and fundamental freedoms, these matters 
cease to remain essentially within the domestic jurisdiction of the United 
States. 

It was to that that I directed my comment there. 

Mr. Ercuetrercer. Yes. I would like to take a moment to tell how 
that came about. 

Mr. Smrrney. May I ask a few questions as sort of an introductory 
comment ¢ 

Senator Kerauver. Yes, go ahead. 

Mr. Surrury. This was the position of your organization in 1947? 

Mr. E1rcne eercer. It was the position of the board of directors; 
yes. 

’ Mr. Smrrury. So far as you know, has the organization in which 
you are the executive director in any way changed its opinion from 
that set forth in this document ? 
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Mr. Ercue.eercer. I brought the matter to the executive committee. 
I believe there is a reference to it in the statement which I just handed 
over to the committee. The executive committee are of the opinion 
that since the Supreme Court found that these covenants were not. 
enforceable because of the violation of the 14th amendment and gave 
no attention to the association’s belief, and because the Supreme Court 
of California has found that the United Nations Charter is not self- 
executing, we feel the matter is disposed of, and we rest on those court 

ictions. We would not push the matter at the present time. I am 
certain we would not resubmit such a brief. 

Mr. Smirney. That, I submit, sir, is not the question I asked you. 
The question is whether or not your organization had changed its view- 
point, not whether it would ‘resubmit the brief, but whether your 
organization does believe as a matter of fact that articles 55 (c) and 
56 have taken the matter of human rights and fundamental freedoms 
out of the domestic jurisdiction and placed them within the inter- 
national jurisdiction. 

Mr. Ercue:percer. I may say that it came before the executive com- 
mittee the other day and they took the position that of the Supreme 
Court of the State of California that the Charter is not self-executing. 

Mr. Smiruey. It is not the solf-exccuting nature of the argument to 
which I am addressing myself 

Senator Keravuver. Let me see if I can get this cleared up. The 
position of your executive board is that since the Supreme Court has 
paid no attention to your brief and decided the matter the other way, 
plus the Supreme Court of California, that the position of the execu- 
tive board is chi inged then so that you abide by, of course, and will act 
upon the decision of these courts. Is that what you mean 

Mr. Ercue.percer. Yes. 

Mr. Smirney. Senator, what I want to submit is this, that we are 
not now discussing the self-executing provisions, but whether or not, 
once having entered into a treaty with respect to certain subjects, 
those subjects thereafter cease to be within the domestic jurisdiction. 
As I understood Mr. Wright to testify, whom your organization 
brought before the committee, he testified that once the U nited States 
has undertaken an obligation with respect to certain areas, that no 
longer was it a matter of domestic jurisdiction but it thereby became 
a matter of international jurisdiction. 

Senator Krravuver. You say United States. You meant United 
Nations. 

Mr. Smrruey. No, sir. 

Mr. Ercnexsercer. It depends on what the area is. If it is an 
area of peace and war, security, or human rights. That is a rather 
broad statement, I am afraid. You have asked me a question. I am 
trying to answer it. The answer is that the executive committee of 
the association, and I presume the board would follow the view of 
the executive committee, since the Supreme Court has declared that 
the charter is not self-executing and in the light of the discussions in 
the United Nations, we would take the position that on the matter of 
human rights, the charter is not self-executing. I can not speak for 
the board until it has come before the board again. 

Senator Krravver. By being not self-executing, you mean that jur- 
isdiction by the United N {ations would not become the domestic law 
of the United States. 
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Mr. Ercue.sercer. That is right, without supplementary law on 
the part of the United States. 

There is another point I want to make. I feel that when we ac- 
cepted the obligations of the charter to promote human rights and 
fundamental freedoms without distinction, we accepted a moral obliga 
tion to make our conduct subscribe to those high ideals. While I do 
not believe that the charter is self-executing, I do take the position 
that there is a moral obligation, that the charter is a high moral docu- 
ment and there are high moral obligations to the charter, that cannot 
be self-executing. 1 do believe we have a high moral obligation to see 
to it that our conduct domestically subscribes to our high ideals. You 
will find that is the second point of the brief, that if the charter is 
not self-executing, there are moral obligations. I do not thing the 
United States has anything to fear from the U. N. charter, and no one 
has any authority to force anything upon us. I think the only thing 
we have to fear is the force of our own conscience and world public 
opinion. 

Mr. Smiruey. Senator, may I proceed to another point ? 

Mr. Ercueieercer. Are you leaving this amicus curiae brief, Mr. 
Smithey ? 

Mr. Smirney. That has been inserted in the record. 

Mr. Ercue.sercer. Yes, but I want to make another comment. 

Senator Kerauver. I want to ask with respect to the counsel on 
the committees. Alger Hiss, Asher Bob Lans, Philip C. Jessup, Jo 
seph M. Proskauer; is Mr. Proskauer the chairman of the New York 
State Crime Committee ? 

Mr. Ercneieercer. That is right. 

Senator Kerauver. Myres S. McDougal and Victor Elting. This 
brief was apparently filed in the October term, 1947, or some time 
before then. Would you have any statement to make relative to the 
appearance of any of the members of counsel on here ? 

Mr. Ercuensercer. Yes. I am quite aware that the name of Alger 
Hiss leading this list would attract more attention than the eminent 
counsel there with him. 

Mr. Smrrney. May I call to your attention, Mr. Eichelberger, 
that at no time either at the time this was introduced or now has 
there been undue stress laid upon the fact that Alger Hiss was lead- 
ing the list. 

Mr. Ercreveercer. It is the first name and it would be proper to 
read the list, but in case anyone reads the record in the future and 
wonders, I want to make it clear, I want to make clear no one is stress- 
ingthat. Mr. Hiss at that time was president of the Carnegie Founda- 
tion and a member of the board of International Nations. Certainly 
no question had been raised as to his patriotism. He asked to sign 
the brief although he had very little to do with its preparation. That 
was before any question was raised as to Mr. Hiss. 

Mr. Smrrney. The brief will speak for itself. It is stamped on 
the brief, “Filed January 5, 1948, Charles Elmore Cropley, clerk.” I 
have checked the date of that with the date on which Mr. Hiss was 
first called before the House Un-American Activities Committee, and 
find it was approximately 6 months before that date. Mr. Hiss, as I 
recall, was called before the House Un-American Activities Commit- 
tee in July 1948. 
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Senator Keravver. In other words, this brief was filed about 6 

mnths before he was first called before the House Un-American 
\ctivities Committee? 

Mr. Smrrney. That is the information I received from the staff of 

e Internal Security Subcommittee, Senator. 

Senator Kerauver. I think it is well for you to make this explana- 
rion, because one just seeing without knowing the date or knowing 

e situation Mr. Hiss was in at that time as far as public information 

oncerned, they might get the wrong impression. 

While you are on ‘the subject, Mr. Eichelberger, I would be very 
|, and I think the record should show something about the Ameri- 
aan iation for the United Nations of which you are the execu- 

ve director. What is it and how does it formulate policy and how 

inv members do you have? 

Mr. Ercue.sercer. It was organized in 1923, Senator, as the League 

f Nations Nonpartisan Association. It was organized by an equal 
umber of Republicans and Democrats; Mr. Wickersham, a leading 
epublican, and Judge Clark resigned from the United States Su- 
reme Court to be the first president, and Mrs. Helen Reed. 

Senator Krrauver. Which Clark ? 

Mr. Ercuensercer. John H. Clark 

Senator Kerauver. Former Chief Justice. 

Mr. Ercuensercer. I do not believe he was ever Chief Justice. 

Senator Kerravver. Mr. Wickersham; was that the New York 

wyer of what firm name? 

Mr. Ercuersercer. I have forgotten. He was Attorney General 
nder President Taft, I believe. 

Senator Krrauver. Is Mrs. Helen Reed the publisher of the New 
York Herald Tribune? 

Mr. K1cHELBERGER. That is right. 

enator Kerauver. And still is. 

Mr. KicHELBERGER. Yes. She is one of the original incorporators. 
lhe association continued with a slight change in name, the League 
f Nations Association, until I believe January 1945, a few months 
before the conference was held in San Francisco to draft the charter, 
vhen we changed the name to the American Association for the United 
Nations. We guessed that the new world organization would be 
United Nations. The association attempts a wide program of public 
nformation to let the public know the facts about the United Nations. 
It is urging a public roe to support our Government in its strong 

ilfillment of its U. N. obligations and public opinion in support of 
the U. N. The association takes no political stand and its appear- 
inces on the part of its directors, such as I am making today, al- 
though I am appearing as an individual, are quite infrequent. It is 
ontent primarily to engage in an educational program with the gen- 

eral public. 

It has a hard core, shall I say, of members of approximately 50,000, 

doing much of its work in cooperation with many organizations, suc h 
incorporated in its Conference on World Leadership in Washington 
) } weeks : ago. 

Senator Kerauver. You are the executive director. 

Mr. E1cue.eercer. Yes. 

Senator Kerauver. Who are the officers of the American Associa- 

tion for the United Nations? 
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Mr. Sourruey. Was not Mr. Edelman to submit for the committee 
a list of the officers? 

Mr. Ercne.eercer. Yes; that will be in shortly. I might say we 
are having an election of some new board members next week, and we 
were waiting to give you an up-to-date list. 

Senator Kerauver. Mr. Edelman was supposed to present this for 
the record; but if for any reason it does not go in, Mr. Smithey, will 
you see that it gets in ¢ 

Mr. Smiruey. I will be glad to, Senator. 

Senator Keravver. I do not see anyone on here from Tennessee. I 
just wondered how that. happened. 

Mr. Ercueisercer. We have a State chairman in Tennessee, Mr. 
Lynn Davis, the son of former John W. Davis. We have some strong 
chapters in Tennessee. 

Senator Kerauver. James B. Polk? 

Mr. Ercurieercer. Yes; former director of Tennessee Valley Au- 
thority. 

Senator Kerauver. He is a Tennessean ? 

Mr. Ercneisercer. Yes. He is living in Knoxville now. 

Senator Keravuver. Proceed. 

Mr. Ercnetsercer. Senator Lehman is a member. 

Mr. Smrrney. I want to ask you this question, Mr. Eichelberger, 
along the line of questioning we were pursuing Just before Senator 
Kefauver asked you some facts about your organization : 

Would not approval of the United Nations Covenant on Human 
Rights by the United States make the economic and political rights 
of the American people a matter of international rather than domestic 
concern ¢ 

Mr. Ercuersercer. The United Nations is drafting 2 charters of 
human rights, 1 on civil and political and 1 on economic and social. 
; frankly was opposed to their undert: ees an economic and social, 

feeling that the economic differences among nations are too great at 

the present time to try and state an international agreement in suff- 
ciently precise terms. I would expect that the Covenant of Human 
Rights in the political and oe field might eventually be completed 
and go to the Senate in such shape as to be ratified. I doubt if the 
economic and social would ever be in such shape as to be ratified. 

Therefore, before I can say what their effect would be on our 
domestic situation, I would want to see them completely. I will say 
frankly I am not in favor of completing the second. I am in favor 
of completing the civil and political. It is an illustration where you 
cannot determine these things in advance, where you have to trust the 
judgment of the President to submit or not submit, and trust the 
judgment of the Senate to reject, accept, or amend or modify. 

Mr. Surrury. Mr. Chairman, I am trying to stay within the bounds 
set by the chairman in discussing the matter. My question was not to 
any specific provisions, but whether the overall matter—and we will 
take the situation of civil and political rights—if that became the sub- 
ject of a covenant and was adopted by the United States, that would 
then make those two things, civil and political rights, a matter of inter- 
national rather than domestic concern? We are talking about inter- 
national law at this time, are we not ? 

Mr. Ecnetsercer. Yes, but you cannot answer a question about a 
treaty that has not yet been completed in the precise terms you have 
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asked me. Will the treaty be self-executing or not? Will it contain a 
Federal-State clause? Will it contain a provision that it now con- 
tains, that in accepting these obligations we do not derogate from 
obligations that we now enjoy? I would say it depends very much on 
what the treaty is like when it is completed. 

Mr. Smrrney. Mr. Eichelberger, a moment ago I asked you the 
relationship of the Peoples Section Bulletin to your or ganization, and 
you said it was one of the papers put out by your organization. 

' Mr. Ercue.percer. Yes, sir. 

Mr. Smrruey. I would like to read a quotation from that and sub- 
mit it to you, sir, and see if you can identify it and have at least the 
quotation made a part of the record. If, however, he desires to insert 
the whole thing, I have no objection to it going in, Senator. 

On the first page, it says: 

A covenant on human rights, like the U. N. Charter, brings individuals into 
the bounds of international law. 

Would you like to see that, sir, and comment on it? 

Mr. Ercuevpercer. Yes. I have not read this bulletin for some 
time. I would have to read it over to comment in detail. I would like 
to point out that the Peoples Section Bulletin is a device by which we 
stimulate discussion among some 500 study groups throughout the 
country. Usually in the Peoples Section Bulletin we give both sides 
of a question and the people study it and discuss and then vote on it. 
We get some weight of the opinion of the country like that. This 
could very well be a statement inserted as well as some statements 
quite on the other side. Unless I had time to read this thoroughly 
and find out who wrote it, I could not tell how authoritative or official 
it would be, because it is a plan by which we give the opinions of 
many people and let people vote after discussion. It is a discussion 
method. 

Mr. SmirHey. Would you have any objection to its being inserted 
in the record in its entirety, and then the document can speak for 
itself. 

Mr. Ercuetpercer. Not at all. 

Senator Kerauver. This is a rather long bulletin. Do you want the 
whole thing copied in here? 

Mr. Smriney. As far as I am concerned, the first page is all I am 
particularly interested in at the moment, if Mr. Eichelberger thinks 
that would fairly present the issue. 

Mr. Ercurieercer. I would like to read it, if I might, and then I 
can say whether that presents the balance that it is supposed to present. 

Senator Krerauver. Suppose we say this paragraph, “Why a Cov- 
enant?” will be inserted, unless after you look it over, Mr. Eichelber- 
ger, in order to bring out the whole matter, the whole bulletin should 
be put in. Otherwise, the record is going to be awfully long, I expect. 

(The document is as follows:) 


Wuy A COVENANT? 


The United Nations Declaration of Human Rights is a statement of principle. 
A covenant on human rights, like the U. N. Charter, brings individuals into the 
bounds of international law. U.N. members who ratify a covenant will be “cov- 
enanting” themselves under international law to grant specific liberties to all 
people. 

Until now, the rights and freedoms of individuals were the domestic concern 
of sovereign nations. : An international covenant on human rights makes the 
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freedoms of all individuals everywhere a problem of worldwide, rathe 
purely national, concern. Some countries believe that man’s rights should } 
covered in a single covenant. Others feel that there should be several treat 
before all the rights now in the universal declaration realistically can be gn 
anteed. 

Mr. Ercue.eercer. I do not want to prolong my answers, but | 
would like to make one additional comment on this line of questioning 

It seems to me that the whole line of questioning has been to infer 
that the purpose of the human rights program of the United Nations 
is to curb human rights. The purpose of the U. N. program is to ex 
tend the area of human tights. The more the area of human rights 
is extended throughout the world, the better protection I think there 
is for the rights of this country, because I do not think we can be 
an island of liberty in a world of tyranny. I do not believe the human 


rights covenant as now dr afted could derogate liberties we nov 

enjoy. It specifically states we cannot. If the human rights cove 

nant could possibly give us more liberties than we now enjoy, it would 
help. ‘The purpose is to increase the standards of other people. As | 
listened the other day, I have the feeling that the whole implication of 
the United Nations program is restrictive. The whole program is 
freedom. We have nothing to fear. 

Mr. Smirney. I think along that line, if I may be permitted, | 
would like to read a small portion from the speech, which has bee: 
referred to many times in this discussion, of John Foster Dulles at 
the regional meeting of the American Bar Association, Louisville, 
Ky., April 11,1952. The document from which I read has been fur 
nished me by the State Department, so I presume its authenticity. 

Senator Keravuver. It is in the record. 

Mr. Smituey. It has not been included in its entirety in the record, 


Senator. I expect when Mr. Dulles appears it will be included 
that time. 
Senator Kerauver. Allright. If you want to read from it, proceed 
Mr. Smiruey. Relating to the subject of human rights, I think this 
bears upon the answer you have just given, and I would like to has 
you comment on it when I finish : 


The Italian and satellite peace treaties had made human rights a matter 
of a treaty obligation and there ‘is under negotiation an International Covenant 
on Human Rights. Few will question that human rights are of paramount 
importance and that there is desperate need of influence and education which 
will bring about greater respect for human rights. There is, however, a wick 
difference of opinion as to whether human rights can actually be promoted 
by trying to enforce them from without as international obligations. 

It is always tempting to look on treaties as an easy way to make high ideals 
come true. Actually it may do more harm than good for one nation to attempt 
by treaty to impose its moral standards on other people. Human rights should 
have their primary sanction in community will and when treaties ignore that, 
and try to substitute an alien will, the treaties themselves usually collapse 
through disrespect, dragging down the whole structure of international law 
order, and justice. 

Within 20 months after peace treaties with Hungary, Rumania, and Bulgaria 
came into force our Government found that their human rights provisions had 
been “deliberately and systematically” violated and we have not been able to 
do anything but talk about it. 

At the Japanese Peace Conference, I said, “80 million people cannot be com 
pelled from without to respect the human rights and fundamental freedoms of 
their fellows.” On that account, we drew the Japanese Peace Treaty so as not 
to put the Japanese under international compulsion in these respects . 

It was, ironically enough, the Soviet Union which demanded a “human rights” 
clause in the treaty, obviously because such a clause would give them the right 
to intervene in the domestic affairs of Japan. 
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| ask you to comment on that. 

Mr. Ercuecsercer. That is a large quotation for one to comment on 

the moment. 

Mr. Smiruery. May I direct your attention to the last sentence, be- 

se I think that is the important sentence of the quotation. I wanted 
read enough so it was clear I was not taking the last sentence out of 
mntext. 

It was, ironically enough, the Soviet Union which demanded a “human rights” 

ise in the treaty, obviously because such a clause would give them the right 
ntervene in the domestic affairs of Japan. 

Mr. Ercre.sercer. I would notice his use of the word “ironical, 

wever. The fact that it is ironical means that it was an exceptional 
situation, and would not necessarily mean that to include human rights 
provisions in peace treaties was not a good thing. I call your attention 
io the fact that we insisted that there be human rights provisions in 
the satellite peace treaties, and that we actually had the case taken to 

e World Court and the American counsel argued the case before the 
World Court that the satellite states were bound by the human rights 

bligations. Since there is not a provision in this case, and I do not 
think we would want a provision for coercion in the U. N. Charter, to 
make the satellites live up to the peace treaties, there has been no 

coercion to make them. But I do not think Mr. Dulles would say that 
t was a mistake for us to want human rights provisions in a satellite 
peace treaty or to say it was a mistake to send Benjamin V. Cohen to: 
The Hague to argue them. And one of the reasons our Government 
s being opposed to the satellites being admitted to the United Nations 
s the violation of those human rights agreements in the peace treaties. 

| think it is a pretty argument on the other side Mr. Dulles would 
recognize. It might be a good idea to have human rights included in 
the peace treaty. 

Mr. Smirney. My question attempted to direct you to the aspect to 
which Mr. Dulles drew attention, that the Soviet Union demanded a 
uman rights clause in the treaty obviously because such a clause would 

vive them a right to intervene in the domestic affairs of Japan. If we 
entered into an international covenant on human rights, do you think 
the Soviet Union might, by virtue of that, gain the right to intervene 
in the domestic affairs of the United States ‘ 

Mr. Ercnersercer. There is no way they could intervene in the 
domestic affairs of the United States other than by talking, because 
the human rights covenants specifically have no provisions for enforce- 
ment. They contain the Federal-State clause, and they are not self- 
executing. But the Soviet Union can talk about conditions in the 
United States all it wants to. It does not. There is nothing to con- 
demn it for condemning Jim Crowism and all sorts of things as they 

ave a great deal of fun in doing. 

Mr. Smirney. Do you as an individual, or does your organization 
advocate enforcement provisions? 

Mr. Ercuevsercer. No, 

Mr. Smirney. You do not? 

Mr. Ercue.sercer. No; we do not. I personally have advocated 
one thing, and that is the right of petition by nongovernmental organ- 
izations, because I think there are certain tough spots in the world 
where the light of public opinion might help. I agree as far as 
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Foster Dulles does to say you cannot enforce human rights throughout 
the world at the present time. I believe, however, that the prepara- 
tion of a covenant on human rights sets a standard which man can 
repair, and I believe it will have an important force of public opinion 
in improving human rights in the countries where they are violated 
and more and more you Ww ill find nations improving thei ir standard, as 
a result of the declaration and as a result of the Covenant on Human 
Rights. 

Mr. Smirney. I would like to go further but under the requirement 
you have laid down, Mr. Chairman, I think it would be well to abandon 
that. 

Senator Kerauver. Yes; let us pass on to something else. 

Mr. Smirney. Mr. Eichelberger, in your testimony before the com- 
mittee on Senate Joint Resolution 130 last year, you ‘made some refer- 
ence to your attendance at San Francisco, and I would like to ask 
you just what part did your organization play in writing the human 
rights provisions of the United Nations Charter? 

Mr. Ercuevrercer. I am sorry I have not the minutes or my notes 
of that time with me. I was invited to San Francisco by the State 
Department as one of some 42 consultants—42 organizations were 
asked to name consultants. I was selected as the consultant from our 
association. At one time we were aware of the fact that there was to 
be no provision in the charter for a commission on human rights, other 
than the fact that the Economic and Social Council appoint such 
commissions as it wanted to. 

Aware of how rapidly human reactions set in after a heroic mood 
and aware of the increasing tensions that would result between East 
and West after the war was over, some of us were afraid that if there 
was no attention to human rights or provisions for a human-rights 
provision in a charter, it might be a generation before they would 
get to it. So at one time the consultants met and drafted a letter to 
the American delegation, and then had a hearing before the mem- 
bers of the American delegation. I believe Senator Vandenberg was 
there, Senator Connally. Stettinius presided. 

We submitted a letter of which I do not have the text with me in 
which we suggested that the Nation respect human rights and funda- 
mental freedoms which was later incorporated in the ‘charter, and we 
asked that there be a mandatory provision for human rights. Some 
speeches were made by Joe Proskauer and it is one of the proudest 
moments of my life that we had a part in pledging the nations of the 
charter to observance of human rights and fund: amental freedoms, 
and there be a commission of human rights that could give its atten- 
tion toa covenant and try to set a standard to which men could re pair. 

There was no thought at that time for enforcement. 

Mr. Smiruey. Did vou appear for your association at hearings on 
the United Nations Charter before the Senate Foreign Relations 
Committee ? 

Mr. Ercuersercer. I frankly do not remember. Did I? If so, 
you have it there. 

Mr. Smirney. You did, sir. Would you accept that statement? 

Mr. Ercue eercer. Of course I would. 

Mr. Smirnry. I do not want to put words in your mouth. Did you 
inform the committee at that time that the human rights provisions 
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ere mandatory and self-executing as your organization urged as late 
s January 5, 1948 ¢ 

Mr. Ercuecpercer. Frankly I do not remember, and I would have 
‘9 see my testimony to see if I did. If you have it, read it. 

"Bie, Smirney. I do not care to incorporate the whole of your testi- 

ny, sir. 1 would be glad to submit to you a volume which would 
ndicate that you did appear. 

Mr. Ercnevsercer. I guess you do not have the time for me to read 
this over. 

Mr. Smrruey. No. I simply furnish it to you in order that you 
iay refresh your recollection in order to better inform the committee. 

ke it that you have no recollection whether you informed the 

reign Relations Committee at that time that it was the thought of 
ther yourself or your organization that the human rights provisions, 
rticles 55 and 56 of the charter, would automatically supersede all 
consistent State and Federal legislation. In other words, that it 
vas self-executing. Do you recall that? 

Mr. Ercue.sercer. No, I do not recall, sir. It is quite possible that 
[ was of that frame of mind at the time because I certainly did not 

ect to the filing of the amicus curiae brief. I can only say at the 
present time in the light of discussion of some 5 years, I certainly 
would not argue that the charter is self-executing. I think the Su- 
prene Court of California quite properly argued the matter and 

sposed of it. 

Mr. Smirney. Or that human rights were converted from essenti- 
illy a domestic matter to a matter of international concern? 

Mr. Ercueveercer. I would not go back on that, no. I think if 
vou have a violation of human rights throughout the world, they 

re more than a matter of domestic concern. I think that the pattern 
of genocide that Russia is now developing in anti-Semitism and her 

olations of human rights goes far beyond domestic concern. It is 

threat to the peace of the world. I was of the opinion and am of 
the opinion that at any time a nation’s human rights are such as to 
threaten the peace of the world, it is no longer a matter of domestic 
oncern. 

Senator Krrauver. If anyone wants to read your testimony, let 
us refer to the page of the hearing. We will not copy it into this 
record. Will you identify it, Mr. Smithey ¢ 

Mr. Smrruey. Volume 1, Senate Committee Hearings, 1945, volume 
767, obtained from the Senate Library. 

Senator Kerauver. At the time the matter of the adoption of the 
U. N. Charter was before the Senate? 

Mr. Smirury. That is correct. The testimony of Mr. Eichelberger 
appears beginning at page 510 of that volume. 

I have one more question, Senator. I think in all fairness to Mr. 
Eichelberger, I ought to ask him this question, because it has been 
much discussed. 

Mr. Eichelberger, I have before me a copy of the hearings before a 
subcommittee of the Committee on Foreign Relations of the United 
States Senate, 81st Congress, 2d session, on the revision of the United 
Nations Charter. That shows that you testified before that commit- 
tee, and that your testimony is there listed at page 350. Do you 
recs all that ? 


I 
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Mr. ErcuHe.percer. Yes. ; 

Mr. Smirney. You made a statement at that time and I would like 
to ask you about that statement in view of your earlier discussion of 
the U. N. as a supergovernment or world state. You said there at 
page 352: 

The fact that we are opposed to an effort to change the charter of the U.N 
at this time does not mean that we are defenders of the status quo. We are 
anxious that the United Nations evolve as rapidly as possible into that degree 
of world government necessary to achieve political security, economic advance 
ment, and greater enjoyment of human rights. 

Sir, what do you mean by having the U. N. evolve into “that degre: 
of world government” ¢ 

Mr. E:cure.eercer. I think you will have to give a little bit of 
background of these hearings to get the proper setting. A numbe: 
of resolutions had been introduced in Congress looking to the estab 
lishment of a world federation or Atlantic community. Quite a num 
ber of distinguished Senators signed a resolution for an Atlantic com 
munity, and some for the change of the charter into a world federa 
constitution, and I appeared, I am afraid, in the eyes of some of my 
friends in the federalist and Atlantic movement as a reactionary, 
because | was pleading against an effort to revise the charter at that 
time. I took the position then, and I do not retreat at all from the 
position that the United Nations without a change in charter ca 
evolve by a voluntary pooling of sovereignty on the part of its mem 
bers to such elements of world government as they need to save our 
lives. 

Mr. Smirney. Would you not be arguing, sir, that it could be done 
by interpretation / 

Mr. Ercueisercer. Yes; it could be done by interpretation. An 
Interpretation cannot be forced upon us, 

Mr. Smirney. The point I am making is that it would not be neces 
sary for it to come back to the Senate of the United States by ratifi 
cation if it were to be done by interpretation. 

Mr. Ercue.sercer. If the United States were to do as fundamental 
a thing as to change the charter into an instrument of world federa 
tion, I do not know whether that would take an amendment to the 
Constitution or not. It probably would. I am not talking about a 
(rastic thing like that at all. The U. N. has evolved very considerably. 
lor instance, the center of gravity is the uniting of the peace resolu 
tion that our Government submitted that was shifted from the Secu- 
rity Council to the General Assembly. At San Francisco one of the 
members said to me in the closing days of the conference, he said, “You 
lose. You have been advocating an international police force. There 
is nothing in the charter about an international army and there never 
will be one.” 

I said when the time comes they need an international army _ they 
will find one. Our own Government has suggested to the U. N. that 
it have a United Nations legion. It takes no change in the charter for 
the U. N. to have whatever forces it needs to supplement or act in 
advance of the contingents that the member states would contribute. 
So I would say that there are many ways in which the U. N. Charter 
can evolve. 

There was a very important decision or, advisedly, opinion of the 
World Court recently, which takes the position that the U. N. can 
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do whatever is necessary to preserve the peace of the world, provided 
; not prohibited in the charter, and the members agree. Remember, 
all the decisions of the charter take two-thirds vote of the General 
Assembly, where we have some influence or the vote of the Security 
Council where the affirmative vote of the United States must be 
counted. So you have a high degree of evolution and you have control 
of atomic energy, which would give us a world government on one 
department which I think is necessary if we are not to be destroyed. 
But none of that can happen without our constitutional authority, 
either the President or the Senate, depending how it is handled. 
Mr. Smitury. Iam interested at this time in finding out how far you 
k the U. N. can go or the United States in the U. N. can go either 
interpretation or by treaty without a constitutional amendment, 
ird world government. That is why I asked you the question 
ol ginally. 
Mr. Ercneisercer. If the United States was to become part of a 
world federal government with 20 or 60 nations, I presume it would 
a constitutional amendment. Apparently some of the federalists 
that way about it, so they have been urging a constitutional 
ment. I am not advocating a world federation. I am saying 
what we mean is a pooling of sovereignty, and I presume that means 
government, because it means authority, the creation of an authority 
whatever department of international affairs is necessary to save us, 
which I think is necessary now with atomic energy weapons and arms. 
(he United Nations cannot force a Baruch plan on us, or a program of 
pection and control unless we vote for it. 
Therefore, there is no outside authority in the U.N. that can coerce 
nto doing anything without our consent. 
Mr. Smrruk£y. May we digress for a moment while I ask you one 
l on. I thought in your presentation you argued that atomic 
nergy was a matter within the domestic jurisdiction and would there 
fore not be permitted if the Bricker resolution were to be adopted. 
\re you arguing that atomic energy is a matter of international 
concern? Because the same limitation that appears in the Bricker 
resolution likewise appears in the U, N. Charter; does it not ¢ 
Mr. Ercuersencer. Yes. But my point is that this point 2 of the 
Bricker resolution is so worded that it could very well be interpreted 
to prevent an international agreement for inspection and control 
of atomic energy. If, as Senator Bricker said in an address I read 
n the Record the other day that all these matters are matters of 
international concern, I think he has given away his case. 
Mr. Smirney. | think that concludes the questions I have. 
Senator Kerauver. Anything else, Mr. Eichelberger / 
Mr. Ercue.sercer. Simply in conclusion I want to repeat what 
I said in the beginning, Senator, that I think we must have faith in 
the President and the Senate to protect American interests in a highly 
complex world without crippling or hobbling amendments; that we 
must not serve on ourselves, and the world, that we will go no further 
in the development of a world community because we have made it 
constitutionally impossible. That as a great power we must take the 
lead in the development of the United Nations, the strongest possible 
U'. N. to preserve the peace of the world. That that can be done 
without any coercion but at the same time it is a matter in which we 


must give leadership. 
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I am not at all scared of the world sovereignty because whatever 
pooling of sovereignty we find necessary with other nations for the 
peace of the world through the U. N., I think the American people 
will accept. But I would like to have us feel that we are beginning 
a great experiment in the building of a community of nations, and 
if it fails, it is disaster for all of us. If it succeeds, it 1s salvatio) 
for us. I would hope that the Senate, after having confidence jn 
itself for 164 years, would not now try to curb some future C oneress 
or curb the President and make it impossible to protect the interests 
of the country or to further advance the U. N. 

Senator Krrauver. Thank you very much, Mr. Eichelberger, for 
your testimony, for your coming here, and for the views that you 
have expressed. May I ask you to look over this Peoples Section 
and unless there is any particular reason why all the bulletin should 
be included, I think the paragraph “Why a Covenant” is all that is 
necessary to be included. 

The next hearing is scheduled for March 31, which is next Tues- 
day, at 10 a. m., at which time Mr. Faupl and Mr. Williams are 
listed as witnesses. Until that time the committee will stand in 


recess. 
(Thereupon at 3:45 p. m., a recess was taken until Tuesday, March 
31, 1953, at 10 a. m.) 
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TUESDAY, MARCH 31, 1953 


Untrep STATES SENATE, 
SUBOOM MITTEE OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, Senator William Langer, presiding. 

Present: Senators Langer, Watkins, and Dirksen. 

Also present: Wayne H. Smithey, subcommittee counsel. 

The CHatrMan. Come to order. 

You may proceed, Mr. Faupl. 

Mr. Smirney. Before we proceed with the testimony of the first 
witness this morning, Senator Kennedy has written requesting that 
the article by Mr. Bernard Fensterwald, Jr., which appears in the 
December 1952 issue of the Federal Bar Journal, be inserted in the 
record. I would like to ask, sir, that not only that article be inserted in 
he record but the article which precedes it by Senator John Bricker 

the same subject. 

The CuarrmMan. They will be inserted. 

(The documents referred to follow :) 


SAFEGUARDING THE TREATY POWER 
By Senator John W. Bricker, for the Federal Bar Journal 


Sixty-two other Senators joined with me in introducing Senate Joint Resolnu 
tion 1.’ This proposed constitutional amendment is designed to prevent any treaty 
or executive agreement from undermining the sovereignty of the United States 
or the fundamental rights of its citizens.” The four substantive sections of Sen 

te Joint Resolution 1 read as follows: 

“Secrion 1. A provision of a treaty which denies or abridges any right enumer- 
ated in this Constitution shall not be of any force or effect. 

“Sec. 2. No treaty shall authorize or permit any foreign power or any interna- 
tional organization to supervise, control, or adjudicate rights of citizens of the 
United States within the United States enumerated in this Constitution or any 
other matter essentially within the domestic jurisdiction of the United States. ~ 

“Sec. 8. A treaty shall become effective as internal law in the United States 
only through the enactment of appropriate legislation by the Congress. 

“Sec. 4. All executive or other agreements between the President and any 
international organization, foreign power, or official thereof shall be made only 
in the manner and to the extent to be prescribed by law. Such agreements shall 
be subject to the limitations imposed on treaties, or the making of treaties, by 
this article.” 

The scope of the treaty-making power has been hotly debated ever since the 
founding of the Republic. At first, the debate centered on the use of the treaty 


299 Congressional Record 160, 161, January 7, 1953. 

2 A similar resolution, S. J. Res. 130, was introduced by me and cosponsored by 58 other 
Senators in the 82d Cong. (98 Congressional Record 921, February 7, 1952). Hearings on 
S. J. Res. 130 were held before a subcommittee of the Senate Judiciary Committee, but the 
resolution was not reported out of committee. 
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power to invade rights reserved to the States by the tenth amendment. Jefferson 
said in his Manual of Parliamentary Practice: 

“It [the Constitution] must have meant to except out all those rights reserveq 
to the states; for surely the President and the Senate cannot do by treaty what 
the whole government is interdicted from doing in any way.” 

Patrick Henry expressed the same fear in the Virginia ratifying convention.” 
The New York and North Carolina ratifying conventions, in particular, were con- 
cerned by the supremacy of treaties over State constitutions and laws.” These 
fears were finally and fully confirmed in Missouri v. Holland. The Supreme 
Court held that a treaty with Great Britain enabled the Congress to regulate the 
killing of migratory birds, a subject which, in the absence of such treaty, the 
Court assumed to be within the constitutionally reserved powers of the States, 
Exactly the opposite conclusion was reached by the Judicial Committee of the 
Privy Council with respect to the treaty power of the Canadian Parliament.‘ 

Since the tenth amendment fixes no limit to the treaty power, does the first 
amendment or any other part of the Constitution operate as a safeguard? The 
dangerous implication of Missouri v. Holland is that the treaty power is unlimited 
in scope. For example, Mr. Justice Holmes noted that whereas article VI, para 
yvraph 2, makes laws passed “in pursuance” of the Constitution the “supreme law 
of the land,” treaties possess that quality merely by virtue of being made “under 
the authority of the United States.” He intimated that “under the authority of 
the United States” might mean nothing “more than the formal acts prescribed 
to make the convention.” Both Senate Joint Resolution 1 and the amendment 
proposed by the American Bar Association dispel this implication of Missouri 
Holland by resolving the issue of supremacy in favor of the Constitution and 
against the treaty.” 

Relatively few people maintain that the price of international peace and secn 
rity must be paid for in terms of constitutional rights and freedoms. One such 
person is Bertrand Russell. He argues in a book just published that the rights 
of man must be surrendered to a world government, and that “we must learn to 
submit to law, even when imposed by aliens whom we hate and despise, and whom 
we believe to be blind to all considerations of righteousness.” ” Much the same 
thought has been expressed by Dr. Philip C. Jessup in urging the adoption of the 
Human Rights Covenants proposed by the United Nations. Dr. Jessup observed 
that “not every personal guaranty which is congenial to the Constitution of the 
United States of America is necessarily well adapted to other civilizations,” and 
suggested that while trial by jury, for example, might be necessary for the tribes 
of Africa, “they are not utilized in every western country, and it may be that they 
should not be used.’ Similarly, some eminent American lawyers and jurists 
endorse the U. N. draft statute for an international criminal court. That pro 
posed treaty nullifies constitutional protections of an accused in such unmistak- 
able language “ that it can be endorsed only on the theory that a treaty is capable 
of authorizing what the Constitution expressly forbids. If survival in an atomic 
age requires the surrender of fundamental rights and freedoms, what is our 
purpose in resisting Communist tyranny in Korea and elsewhere? 

Most of the opponents of any treaty-clause amendment contend that section 
1 of Senate Joint Resolution 1 is unobjectionable, but unnecessary.” They con 
cede that no provision of any treaty has ever been held unconstitutional. The 
critics point, however, to dicta in several Supreme Court decisions indicating 


*3 Elliott, Debates 315-316 
2 id. at 409; 4 id. at 246 
4252 U. S. 416 (1920) 

Federal legislation for the protection of migratory birds had been enacted prior to any 
treaty on the subject, but had been held unconstitutional by two lower Federal courts as 
beyond the delegated powers of Congress United States v. Shauver, 214 Fed. 154 (E. D 
Ark. 1914)); United States v. McCullagh, 221 Fed. 288 (D. Kans. 1915). In fact, the 
Migratory Bird Treaty, 39 Stat. 1702 (1916), was made for the express purpose of pro 
viding a constitutional base for legislation of doubtful validity in the absence of treaty 

*Canada vy. Ontario and Other Provihces [1937], A. C. 326, holding that labor legisla 
tion by Parliament to implement a treaty did not supersede conflicting legislation of the 


S. 416, 433 
» first sentence of the American Bar Association recommendation reads as follows 
ovision of a treaty which conflicts with any provision of this Constitution shall not 
of any force or effect.” 
Russell, The Impact of Science on Society (1953) 
Jessup, a Modern Law of Nations 92 (1948) 
Finch An International Criminal Court: The Case Against Its Adoption, 38 ABAJ 
644 (1952 
rhe Washington Post, January 11, 1953 (editorial comment) 
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that a treaty may not authorize what the Constitution expressly forbids.” Since 
constitutional landmarks of recent vintage have not survived new fashions in 
judicial thinking, it is hardly prudent to stake everything on 19th century dicta. 

Mr. Chief Justice Vinson, dissenting in the Steel Seizure cases, implied that 
the United Nations Charter and the North Atlantic Treaty gave the President 
power to seize private property.’’ Two other Justices joined with him in that 

pinion. Under the pressure of some future emergency, a majority of the Supreme 
Court may find that the treaty power authorizes action otherwise forbidden by the 
Constitution. 

Concerning the relative supremacy of treaties and the Constitution, reason- 

men have reached opposite conclusions. The need to safeguard the treaty 
power has been recognized by the overwhelming majority in the American Bar 
Association, by the National Association of Attorneys General, 13 State bar asso- 
ciations, and 4 State legislatures. The dangers inherent in the treaty-making 
power were described in these words by Secretary of State John Foster Dulles: 

The treaty-making power is an extraordinary power, liable to abuse. Treaties 

ake international law and also they make domestic law. Under our Constitu- 

on, treaties become the supreme law of the land. They are, indeed, more su- 
preme than ordinary laws for congressional laws are invalid if they do not con- 
form to the Constitution, whereas treaty law can override the Constitution. 
lreaties, for example, can take powers away from the Congress and give them to 
the President ; they can take powers from the states and give them to the Federal 
Government or to some international body, and they can cut across the rights 
given the people by the constitutional Bill of Rights.” ” 

Nevertheless, there are some who say that the President and the Senate 
should be trusted not to make a treaty contravening the Constitution. In 1924, 
the President and the Senate did just that. The year before the Supreme Court 
had held that the 18th amendment prohibited the importation of intoxicating 
liquor into the territorial waters of the United States.” To overcome that effect 

f the 18th amendment, the President negotiated in secret, and the Senate ap- 
proved in secret, a treaty with Great Britain.” The validity of the treaty was 
challenged in one case which was decided on other grounds.” Eternal vigilance 
being the price of liberty, locking the barn door before the horse is stolen is a 
better policy than chanting “It can’t happen here.” 

Even a superficial knowledge of American history proves that the President and 
the Senate should not be trusted not to deny or abridge the inalienable rights of 
American citizens. The Bill of Rights came into being because the people did 
not trust the President and the Congress. If the President and the Senate can 
be trusted with an unlimited treaty power, would it be safe to repeal the first 
amendment and trust the President and the Congress not to make any law abridg- 
ing freedom of speech, press, religion, and assembly? Since modern science has 
made a police state almost impregnable against internal revolt, government is 

titled to much less trust today than it was a century or two ago. Those who 
would trust any branch of government with absolute power are advised to read 
the inscription on the coins in their pocket. 

Section 2 of Senate Joint Resolution 1 excludes from the reach of the treaty 
power matters essentially within the domestic jurisdiction of the United States. 
It makes effective, insofar as the United States is concerned, the prohibition 
contained in article 2 (7) of the United Nations Charter. Article 2 (7) provides 
that nothing contained in the charter shall authorize the United Nations to inter- 
vene in matters essentially within the domestic jurisdiction of any member 
nation, 

\s long as treaties were concerned exclusively with the relation of sovereign 
states to each other,” the dangers inherent in an unlimited treaty power were 
not so apparent. The dangers became clear and present when the United Na- 
tions embarked on a program to define and enforce the economic and political 
rights and duties of every human being in the world. With reference to this 


Geofrey Vv. Riggs, 133 U. 8S. 258, 267 (1890); The Cherokee Tobacco, 11 Wall. 616, 
620-621 (U. S. 1879) 
‘ Youngstown Sheet & Tube Co. v. Sawyer, 343 U. 8. 579, 667, (1952) 
Dulles, Address at the Regional Meeting of the American Bar Association, Louisville, 
Ky., April 11, 1952 
* Ounard 8. 8. Co. v. Mellon, 262 U. 8. 100 (1928). 
43 Stat. 1761 (1924) No record of the Senate debate on this treaty is available. 
* Milliken v. Stone, 16 F. (2d) 981 (2d Cir.), cert. denied, 274 U. S. 748 (1927). 
‘Alexander Hamilton, in The Federalist, No. 75, stated the traditional function of 
reaties when he said: “They are not rules prescribed by the sovereign to the subject, 
t agreements between sovereign and sovereign.” 
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suicidal ambition, Judge Florence E. Allen, of the Sixth Circuit Court of Appeals 
wrote: 

“No more vital question for the independence of nations and therefore for the 
peace of the world exists than that arising out of this paragraph 7 of. article 9 
which withholds from the United Nations the right to intervene in the domestic 
affairs of any member state. For over a century this question threatened the 
peace of the world in the Western Hemisphere * * * and in fact has been th 
cause throughout the centuries of ceaseless revolts and unending resentment 
culminating often in armed conflict. 


. * * * = > 7 


“Unless American public opinion understands this situation and demands of 
the United Nations and the specialized agencies measures to counteract it ang 
to educate world public opinion as to the results of legislation by treaty, both 
widespread misunderstanding abroad and a reaction against international o 
operation among Americans could well arise. This would endanger the peace 
of the world.” ” 

“Aren't human rights within the domestic jurisdiction of each country” 
That question was asked in an unsigned propaganda leaflet distributed last year 
by the State Department.” The question is one which can be answered yes or 
no. Section 2 of Senate Joint Resolution 1 supplies an affirmative answer. 

The State Department, on the other hand, did not dare answer the question 
posed in its own leaflet. To have answered “Yes” would have been a confession 
of error in promoting such treaties as the U. N. Human Rights Covenants. A 
negative answer, meaning that the American people have lost control over their 
own rights, would have inflamed public opinion. Therefore, the State Depart 
ment evaded the question. With this statement, however, it was implied that 
human rights have ceased to be matters of purely domestic concern: 

“The World War II peace treaties with Italy, Bulgaria, Rumania, and Hun 
gary contain provisions on human rights.” 

The reference is quite revealing. Nations defeated in war often lose essential 
attributes of sovereignty. When the relationship between a citizen and his 
own government ceases to be a domestic matter, that nation is no longer sover- 
eign. For obvious reasons, the State Department failed to note in its leaflet that 
human-rights provisions were excluded from the body of the Japanese Peace 
Treaty. The principal architect of the treaty, John Foster Dulles, noted that 
Russia wanted human-rights clauses in the treaty so that it could interfere in 
Japan’s domestic affairs.” 

The major opposition to section 2 of Senate Joint Resolution 1 does not com 
from proponents of world or regional government. Responsible spokesmen for 
the United World Federalists and the Atlantic Union Committee concede that 
the spirit of the Constitution, if not the letter, requires a constitutional amend- 
ment to sanction such revolutionary goals.” 

The plan for achieving world government by treaty or by less formal agree 
ment as suggested by Dr. Philip C. Jessup™ is foreclosed by Senate Joint Reso 
lution 1. 

Opponents of Senate Joint Resolution 1 contend, however, that the consumma 
tion of great humanitarian treaties should not be blocked by constitutional 
amendment. The Department of State in the Truman administration maintained 
that “the basic civil and political rights set forth in the draft Covenant [or 
Human Rights] are well known in American tradition and law * * *”* The 
cat was unbagged by Dr. Charles A. Malik, of Lebanon, Chairman of the U. N 
Human Rights Commission. After noting that recent amendments to the Human 
Rights Covenants “responded for the most part more to Soviet than to western 
promptings,” Dr. Malik attributed the fact to a “materialistic revolution” within 
the Human Rights Commission brought about by “the increasing impact of 
Marx” and “the apparent unimaginative helplessness of the Western World.” * 


A'len, The Treaty as an Instrument of Domestie Legislation 94, 108 (1952). 

Office of Public Affairs of the UWhited States Department of State, Questions and 
Answers on the U. N. Charter, Genocide Convention. and Proposed Covenant on Human 
Richts (Tune 1952) For a brilliant dissection of this leaflet, see Holman, State Depart 
ment Ha'f Truths and False Assurances (September 1952). 

2 See Dulles, supra note 15 

* Revision of the United Nations Charter, Hearings Before *a Subcommittee of the 
Senate Foreien Relations Committee. 81st Cong. 2d sess. (1950). 

™ Tessun. The Internatione! Problem of Governing Mankind (1947) 

5 Department of State Bulletin (Jnne 25, 1951). Contra: Bricker, U. N. Blueprint for 
Tyranny. The Freeman (January 28. 1952) 

“Malik, Human Rights in the United Nations, 13 United Nations Bulletin 251. 253 
(1952). 
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referring to the refusal of the U. N. Human Rights Commission to recognize the 
ht to own property as a basic human right, Dr. Malik said: 

\ study of this particular debate will reveal the extent to which the non- 

mmunist world has been communistically softened or frightened. It seems 

redible that in these economic matters * * * the Western World is so divided 

n itself as to be incapable of presenting common front against communism.” * 

lhe adoption of a safer and more realistic international human-rights program 
s implied in the following statement by Mr. John Foster Dulles: 

“It is always tempting to look on treaties as an easy way to make high ideals 
ome true. Actually it may do more harm than good for one nation to attempt 
y treaty to impose its moral standards on another people. Human rights 
should have their primary sanction in community will and when treaties ignore 

t, and try to substitute an alien will, the treaties themselves usually collapse 
uch disrespect, dragging down the whole structure of international law, 

er, and justice.” * 

Section 3 of Senate Joint Resolution 1 would make treaties non-self-executing 

their effect on domestic law. At the present time, the Senate cannot know 
vhether or not certain treaties alter certain Federal and State laws automat- 

ly or require implementing legislation. For example, in 1833 the Supreme 
t held to he self-executing a treaty which it had held non-self-executing 
veurs before 

Che celebrated Fujii case in California is a more recent reminder that treaties 

y have far-reaching and unintended consequences as a result of the American 

nstitution’s unique treaty-supremacy clause. The intermediate California 

rt held that articles 55 and 56 of the U. N. Charter were self-executing.” The 
Supreme Court of California held they were not.” The issue is still in doubt. 
If the Supreme Court of the United States should adopt the reasoning of the 
wer California court in the Fujii case, thousands of Federal and State laws 
be nullified. The Senate, of course, anticipated no such result when it 

msented to the U. N. Charter in 1945. 

Some international lawyers contend that by liberal interpretation or by 
terpretative resolutions adopted by majority vote a treaty may be amended 
vithout the consent of all original parties. Unless all treaties affecting domestic 
iw are made non-self-executing as provided in section 3 of Senate Joint Resolu- 
mn 1, the Senate cannot approve any treaty with assurance that it will not 
meday be construed to alter radically American rights under Federal and 
tate laws. 

Section 4 of the joint resolution makes limitations on the treaty power appli- 

ile to executive agreements. In addition, executive agreements are brought 
nder legislative control. During the past 10 years, the State Department has 
varded treaties and executive agreements as interchangeable instruments of 
icy, the choice of procedure being entirely within the discretion of the execu- 
ve branch. As a result, the Senate and the Congress were excluded from 

participating in some major policy decisions which resulted in irreparable 
damage to the national security. The treaty-executive agreement problem has 
een a perennial source of friction between the President and the Congress and 
should be removed. 

Senate Joint Resolution 1 will not prevent bad treaties, nor eliminate the 
eed for eareful scrutiny of all treaties by the Senate. What the amendment 

says, in effect, is that international cooperation must end at the point where the 
constitutional rights of American citizens are endangered or entrusted to agen- 
cies over which they have no control. 


TROJAN Horse oR Don Qurxore’s WINDMILL 


Bernard Fensterwald, Jr.* 


American national disappointment with the course of world political events 
since 1945 has given impetus to a postwar sentiment in this country which is 


271d. at 251. 

7% Dulles, supra, note 15. 

2 United States v. Percheman, 7 Pet. 51 (U. 8. 1833) ; Foster v. Neilson, 2 Pet. 253 (U. 8S. 
1829). 

* Fujii v. California, 217 P. (2d) 481, 218 P. (2d), 595 (1950). 

#1 242 P. (2d) 217 (1952). 

8 Feller, United Nations and the World Community (1952) ; Jessup, Law of International 
Contractual Agreements, 41 Am. J. Int. Law 878, 397 (1947). 

*The author is an assistant to the Legal Adviser, Department of State. The views 
expressed are his own and do not necessarily represent those of the Department. 
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reminiscent of prewar isolationism in many ways. Not a little of the dig. 
appointment has been laid at the door of the United Nations, for which expansive 
and overhopeful expectations were held at the end of the war. We now see 
the United Nations under fire, not pictured simply as an organization which 
has failed to achieve all that was hoped for, but characterized as presenting a 
threat to the constitutional structure of the United States and the American 
way of life. The charge is made that American constitutional liberties are im 
periled by so-called United Nations legislation.’ 

One proposal for constitutional amendment is the Bricker resolution. It was 
introduced in the 2d session of the 82d Congress (S. J. Res. 130), and a Senate 
Judiciary Subcommittee held hearings on the proposal. No final action was 
taken by the Congress. Senator Bricker has introduced an amended version 
of the proposal in the 83d Congress (S. J. Res. 1).2 Section 1 of the amended 
proposal provides that treaty provisions cannot deny or abridge rights enu 
merated in the Constitution, but it omits the more objectionable feature of the 
original section 1 which specified that ‘no treaty or executive agreement shall 
be made respecting the rights of citizens of the United States protected by this 
Constitution.” Section 2, although reworded in the amended proposal, is u 
changed in intent. It would prohibit the delegation to an international organ 
ization of the supervision, control, or adjudication not only of constitutional] 
rights, but also of “any other matter essentially within the domestic jurisdiction 
of the United States,” whatever that phrase may mean in this context. Sectior 
3 would make all treaties non-self-executing. Section 4 would seriously impair 
the conduct of foreign relations by greatly constricting the President’s power 
to conclude executive agreements with foreign states. 

The American Bar Association proposal,’ which was considered by the same 
Judiciary Subcommittee that considered the Bricker proposal, combines into one 
paragraph the substance of sections 1 and 3 of the Bricker resolution, and at 
the same time adds the proviso that the legislation which puts a treaty into 
execution must fall within the regularly delegated powers of Congress. These 
proposals would radically change the treaty power as it has been constituted 
since the founding of the Republic. The purpose of the present article is to 
review the arguments advanced by the proponents of constitutional amendment 
and to evaluate the necessity and desirability of such action by the country. 

A recent statement by Mr. Frank E. Holman, former president of the American 
Bar Association, epitomizes the viewpoint of the proponents. In speaking be- 
fore a special committee of the United States Chamber of Commerce on April 26, 
1952, he concluded : 

“It is no mere rhetorical statement to say that America faces a great consti- 
tutional crisis—one that threatens the very foundations of the Republic. Law- 
yers and laymen and the press are gradually rallying in support of a constitu- 
tional amendment. The effect of trying to incorporate in an international docu 
ment the rights and freedoms which American citizens enjoy, whether under 
State or national constitutions, and to make them international rights and mat- 
ters of international interpretation, and to give foreign governments as well as 
individuals and pressure groups in foreign countries the right and opportunity 
to challenge our own interpretation of our own rights and even to challenge our 
right to the protection of our own courts, constitutes, in my opinion, not only 
a grave threat to American rights but an actual and present threat to the inde- 
pendence of the United States. The internationalists and humanitarians have 
certainly discovered a loophole in our Constitution. As Henry St. George Tucker, 
a former president of the American Bar Association, has well stated, the present 


1 The charge, in one form or another, has been made from so many quarters that it would 
be impracticable to list more than a few representative references here. See for example 

sberhard P. Deutsch, The Treaty Making Clause: A Decision for the People of America, 
37 A. B. A. J. 659 (September 1951): William H. Fitzpatrick, An Editor Looks at Some 
Law—Government by Treaty, published in the Congressional Record, January 24, 1952 
vol. 98, p. 475: Frank E. Holman, Treaty Law-Making: A Blank Check for Writing a New 
Constitution, 36 A. B. A. J. 707 (September 1950); The Convention on Freedom of Infor 
mation, 87 A. B. A. J. 567 (August 1951); The Threat of Treaty Law, The Kiwanis 
Magazine, March 1952, p. 11: Towner Phelan. editorial in St. Louis Union Trust Company 
Letter, No. 53, May 1951; Resolutions adopted by the 61st Continental Congress of the 
DAR, April 14-18, 1952, entitled “Lawmaking by Treaty” and “Genocide Convention or 
Treaty.” 

7S. J. Res. 1, 883d Cong. (1953). 

8“A provision of a treaty which conflicts with any provision of this Constitution shall 
not be of any force or effect. A Treaty shall become effective as internal law in the United 
States only through legislation by Congress which it could enact under its delegated powers 
in the absence of such treaty.” Resolution adopted by the House of Delegates of the 
American Bar Association on February 26, 1952, see 38 A. B. A. J. 435-486 (May 1952). 
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ity clause is a Trojan horse which is about to unload its hidden soldiery 

ur midst. As a peace and law committee of the American Bar Association 
1 it, we need a constitutional amendment that will ‘drive the beast outside 
the walls without more damage done, and with its remaining armored soldiery 

irely locked within.’ ”’ * 

In general this statement is representative of the whole school of thought. 
this reason, and also because of Mr. Hoiman’s position in the vanguard of 
group, I have selected his statement as a model which can be analyzed in 

detail in order to evaluate the real or alleged nature of “the great con 
itional crisis.” When the attack is winnowed down to its essentials, what 
ft as the real target is the United Nations and its activities in a limited field. 
particular, it involves the effect on American law of such documents as the 
ed Nations Charter,’ the Genocide Convention,’ the Declaration of Human 
hts,’ and the not-yet-completed draft Covenant on Human Rights." The argu- 
ntation of the proponents of constitutional amendment can be divided into 
parts. One of these concerns the past and present effect of these documents 
udicial thinking in this country. The other involves an alleged “loophole” 
the Federal Constitution through which the executive branch of the Govern- 
nt and the Senate might crawl in a conspiracy to undermine American liberties 

by the ratification of “socialistic” treaties. 

In regard to the judicial phase of the crisis, Mr. Holman referred to a “grow 
school of thought in the United Nations that the Declaration [of Human 

vhts] is an authoritative interpretation of the economic and social provisions of 
harter which itself has been rat’fied as a treaty and in this respect the 
aration and the charter have already had a considerable effect on judicial 

nking in court decisions (/'ujii v. State (217 Pac. (2d) 481) (opinion of 

preme Court of California filed April 17, 1952) and Perez v. Lippold (198 
(2).17)).7? The case of Fujii v. The State of California has caused wide- 

read interest throughout the country. This interest is due at least in part 

to the fact that the case will have considerable effect on both constitutional and 
ernational law. By its decision of April 17, 1952,° the Supreme Court of 
ifornia invalidated the California alien-land law as being unconstitutional 
inder the equal protection clause of the 14th amendment. The court rejected 
the reasoning of the lower court” that the law had been invalidated because of 
the human-rights provisions in the United Nations Charter. 

rhe Supreme Court of California held that the alien-land law was invalid under 

the 14th amendment to the United States Constitution. Although the California 
Supreme Court split 4 to 3 on the issue of the constitutionality of the law under 
he 14th amendment, the court was unanimous in saying that the human-rights 
provisions of the United Nations Charter were non-self-executing and therefore 
did not operate to invalidate State laws. Chief Justice Gibson, speaking for 
three members of the court, said that it could not be disputed that the United 
Nations Charter is a treaty, and as such, under article VI of the United States 
Constitution, is the supreme law of the land. He pointed out, however, that 
a treaty “does not automatically supersede local laws which are inconsistent 
with it unless the treaty provisions are self-executing.” He then proceeded to 
show that articles 55 and 56, the human-rights provisions of the United Nations 
Charter, were neither intended to be, nor in fact were, self-executing. The 
opinion concluded by saying that “the charter provisions relied on by the plain 
tiff were not intended to supersede existing domestic legislation, and we cannot 
hold that they operate to invalidate the alien-land law.” ” 


1952, vol. 98, 


59 Stat. 1031, Treaty Series 993 
xecutive OO, 81st Cong... Ist sess 
7Res. 217 (IIT) of the U. N. General Assembly, December 10, 1948; reproduced in 
Department of State Publication 3416, February 1949, p. 30. 
®*The most recent draft was published as Annex I to the Report of the Seventh Session 
of the Commission on Human Rights (April 16—-May 19, 1951). U. N. Doe. E/1992 
E/CN. 4/640. The eighth session of the Commission (April—June 1952) is doing further 
work on the whole subject. 
* Loc. cit., note 4, supra. 
1 242 Pac. (2d) 617 
1917 Pac. (2d) 481 
12242 Pac. (2d) 617, at 622; Justice Schauer, speaking for the three dissenting justices 
said at p. 650: “I agree that the United Nations Charter, as presently constituted and 
accepted was not intended to, and does not, supersede existing domestic legislation of the 
United States or of the several States and Territories.” 
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In his speech before the United States Chamber of Commerce, Mr. Holman 
took note of the decision of the Supreme Court of California of April 17, 1952, and 
he made the following statements in regard to it: 

“It is true that the Supreme Court of California in its decision of April 17, 
1952, in the Fujii case (unlike the decision in the district court of appeals) does 
not give the United Nations Charter controlling legal effect, although, on further 
review, this question is still open before the Supreme Court of the United States. 
However, it is quite obvious that, as in the Lippold case (decided by the same 
court several years ago), the majority opinion in the Fujii case is largely in 
fluenced by what the court calls the ‘moral commitment of the charter.’ ” 

* ~ * . - * 6 


“Now the same California Supreme Court dealing with the California alien 
land law, where the law has been settled for years upon the basis of both State 
and United States Supreme Court decisions ‘sees a new light’ and with no other 
new beacon in the firmament to guide it to changing the settled law of many years 
except the United Nations Charter, the court after discussing the charter con 
cludes with the following observation : 

“*The humane and enlightened objectives of the United Nations Charter are 
of course, entitled to respectful consideration by the courts and legislatures of 
every member nation, since that document expresses the universal desire of think 
ing men for peace and for equality of rights and opportunities. The charter 
represents a moral commitment of foremost importance and we must not permit 
the spirit of our pledge to be compromised or disparaged in either our domestic 
or foreign affairs.’ ’ 

Was the law really settled so that there was no “new beacon” for the California 
Supreme Court except the United Nations Charter? Chief Justice Gibson took 
up the question of the validity of the alien-land law under the 14th amendment 
after having disposed of the question of the provisions of the United Nations 
Charter and concluded that it appears “the decisions of the United States Su 
preme Court do not foreclose, but rather invite, further consideration of the 
constitutional issues which have been raised.” “ 

Thus, we can see that the California Supreme Court felt that the law in this 
field had become unsettled and that there were several “new beacons,” other than 
the United Nations Charter, by which the court might be guided. 

In his comments on the Fujii opinion, Mr. Holman assigns great significance 
to the sentence in the opinion of Chief Justice Gibson which says that courts 
must give respectful consideration to the humane and enlightened objectives of 
the United Nations Charter. Mr. Holman makes clear that in his view this 


undoes the conclusion of the California Supreme Court that articles 55 and 56 of 


the charter are non-self-executing. He also seems to imply that there is some- 
thing insidious about the process of reevaluating the constitutionality of the 
alieg-land law as of 1952. With no reference to the United Nations—and indeed 
long before the United Nations was ever dreamt of—it has been an accepted 
rule that the constitutionality of a particular type of statute is not determined 
once and for all by a decision upholding it.” The question of “equal protection 
of the laws” is not a static one. “Equal protection of the laws” represents a set 
of values which have been accepted in relation to the circumstances of contem- 
porary life. 

The second case which lies at the basis of Mr. Holman’s fears is Perez v. Lip- 
pold, 198 Pac. (2d) 17. He says that 

“* * * The same judicial technique operated in the mixed-marriage case (Perez 
v. Lippold), where Judge Carter (also a member of the present court), after 
citing the general language of the Declaration of Independence and the 5th and 
14th amendments to the Constitution of the United States, then devoted a para 
graph to the Charter of the United Nations and concluded: ‘In the face of these 
authoritive (meaning authoritative) pronouncements the matter of racial equal- 
ity should be a settled issue.’ ” * 

It is interesting to note the two following quotations from Justice Carter’s con- 
curring opinion in Perez v. Lippoid. The first quote precedes that referred to by 
Mr. Holman; the second follows it: 


13 Loc. cit., note 4, supra. 

1449242 Pace. (2d) 617. 622—624. 

% Nashville C. and St. L. Ru. v. Waltera, 294 U. S. 405, 55 S. . 486, 79 L. Ed. 949. 
See also William O. Douglas, State Decisis, 49 Columbia L. R. : 

16 Loc, cit., note 4, supra, p. A 2933. 


‘J 


Cod 





TREATIES AND EXECUTIVE AGREEMENTS 775 


It is my considered opinion that the statutes here involved (secs. 60, 69, Civil 

die) are the product of ignorance, prejudice, and intolerance, and I am happy 

oin in the decision of this court holding that they are invalid and unenforce- 

This decision is in harmony with the declarations contained in the Declara 
un of Independence which are guaranteed by the Bill of Rights and the 14th 
endment to the Constitution of the United States and reaffirmed by the Char- 

of United Nations, United States Code Congressional Service, 1945, p. 964, 

t all human beings have equal rights regardless of race, color, or creed, and 

it the right to liberty and the pursuit of happiness is inalienable and may not 

infringed because of race, color, or creed” (198 P. 2d 17, at 29). [Italics 
ded ] 
* a * * * + * 

It is my position that the statutes now before us never were constitutional 
When first enacted, they violated the supreme law of the land as found in the 
Declaration of Independence. It is further my position that the 14th amendment 

the Constitution of the United States invalidated the statutes here involved.” 

198 P. 2d 17, at 32).” 

It is also interesting to note that neither the opinion of the court nor that of the 

ssenting justices even mentioned the United Nations Charter. 

It is Mr. Holman’s contention that these cases are evidence that the Declaration 

Human Rights and the human rights provisions in the United Nations Charter 

ve already had a “considerable effect on judicial thinking in court decisions.” 

deed, there are other cases from which such an inference might be drawn." 
ut this effect, considerable or not, has been a natural one, which has been applied 
within the normal bounds of judicial safeguards. As Chief Justice Gibson pointed 

p in the Fujii case, judges, like other people, cannot and should not be im 

ervious to the aspirations which were stated in the United Nations Charter. 
Should it be considered an alarming phenomenon that courts in reevaluating con 

tutional doctrines in the light of all of the circumstances of the present day 
re now moved to emphasize individual liberties? If a danger to the United 
States exists, it lies not in the constant judicial reevaluation of our rights, but in 
the possibility that the courts will discontinue this process and freeze our rights 
» an out-dated and rigid mold. 

Having considered the evidence of a juridical nature which underlies the 

leged constitutional crisis, we may now turn to consider the feared possibility 

f a conspiracy on the part of the Senate and executive branch to undermine the 
Constitution. The proponents of constitutional amendment are particularly con 
cerned about such documents as the United Nations Charter, the Declaration of 
Human Rights, the Draft Covenant on Human Rights, and the Genocide Conven- 
tion. For example, in his statement before the United States Chamber of Com- 

ierce, Mr. Holman has said: “The Genocide Convention carries a provision for 
the extradition of American citizens for trial outside the United States where 

ir constitutional trial procedures and Bill of Rights would not operate.” <A 
eading of the convention shows that this statement is misleading. Article VI of 
the convention, which deals with the venue of trials, reads as follows: 

“Persons charged with genocide or any of the other acts enumerated in article 
III shall be tried by a competent tribunal of the state in the territory of which the 

ct was committed, or by such international penal tribunal as may have juris 
diction with respect to those contracting parties which shall have accepted its 
jurisdiction.” 

Although a preliminary draft statute has been worked upon, there is no such 
international penal tribunal in existence today. And if one is constituted in the 
future, acceptance of its jurisdiction by the United States can be accomplished 
only if it is put in the form of a treaty. Since there is no international tribunal 
with jurisdiction over crimes of genocide, under the provisions of the convention 
trial is to take place in the state where the crime is committed. In the case of 
genocide committed in the United States, the trial of the accused would take 
lace in the United States. If it were committed abroad, the trial would take 
place abraad. In the case of genocide committed abroad by a defendant who is 
later found in the United States, trial would be in the state where the crime 
cceurred, following extradition from this country. However, this is standard 
procedure for crimes in general. The Genocide Convention would change none 
of this. 


17 See, for example, the concurring opinion of Justices Black and Douglas in Oyama ¥ 
California, 332 U. S. 631, at 650; and the dissenting opinion of Justice Edgerton in 
Hurd v. Hodge, 162 F. 2d 233, at 245 

8 Loc, cit., note 4, supra, p. A 2933. 
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In referring to Article 14 of the Declaration of Human Rights Mr. Holman 
says that this provision, incorporated in a treaty, could mean “that in times of 
revolution in Cuba or Mexico or India or elsewhere thousands of aliens migh; 
legally claim a right of asylum here.” ” 


Such a conclusion seems rather wide oj 
the mark 


The provisions of the Declaration do not constitute legal obligations 
of states ; they are “common standards of achievement” toward which it is hoped 
all nations will progress. Further, there is no provision for a “right to asylum’ 
in the draft Covenant on Human Rights, which will be a legally binding documen, 
when completed and accepted by states. All suggestions fer the inclusion of suc} 
a provision have been quickly dismissed. The narrow provisions in the d 
Covenant which in part parallel Article 14 of the Declaration are as follows: 


oft 
rait 


“Article 8 


“1. Subject to any general law, consistent with the rights recognized in this 
covenant: 
“(a) Everyone legally within the territory of a state shall, within that 


territory, have the right to (i) liberty of movement and (ii) freedom to 
choose his residence ; 


“(b) Everyone shall be free to leave any country including his own. 
“s) 


“2. (a) Noone shall be subjected to arbitrary exile; 
“(b) Subject to the preceding subparagraph, anyone shall be free to 
enter the country of which he is a national.” 


“Article 9 


“No alien legally admitted to the territory of a state shall be expelied 
therefrom except on established legal grounds and according to procedur 
and safeguards which shall in all cases be provided by law.” ” 

This draft Covenant contains a “non-self-executing” clause.” In fact any treaty 
containing even such limited provisions would necessarily have to contain a 
clause of non-self-execution (i. e., provisions of the treaty can become domestii 
law only when they are included in an enabling act of Congress) before the 
Senate would be at all likely to ratify it. Furthermore, the Senate, when giving 
its advice and consent, can declare by reservation that provisions in a treaty 


shall be non-self-executing even if no such explicit provision is made in the treaty 
itself. 

A provision in the draft Covenant on Human Rights relating to freedom of 
speech and press has been pictured as an incursion into American liberties under 
the Constitution and it has been stated that such rights would thus become sub 


ject to “grave limitations and even suspensions”. Mr. Holman cites paragraph 
3 of article 14 of the draft covenant whereunder the right to freedom of speech 
and the press may be subjected to limitations as are provided by law and are 
necessary for the protection of national security, public order, safety, health, or 
morals, ete. From this he concludes that “any administration in power could 
provide by law (contrary to the first provision of the Bill of Rights) such re- 
striction or abridgment of freedom of speech or of press as it asserted necessary.” 

Such an analysis seems to ignore several vital factors in the situation. First, 
the limitations which are contained in the draft covenant are permissive and not 
mandatory; the provisions for free speech and press represent a minimum and 
not a maximum of rights to be guaranteed by the contracting parties. Further- 
more, it is necessary to read this article of the covenant in conjunction with two 
other articles. Article 1 (2) says that the covenant is to be non-self-executing, 
and Article 18 (2) says that nothing in the covenant can be “interpreted as 
limiting or derogating from any of the rights and freedoms which may be guar- 
anteed under the laws of any contracting state.” All of this, plus the necessity 
of senatorial advice and consent, would seem to deprive the pictured fears of 
any substance. The Covenant on Human Rights, if and when it is completed, 
and if and when it is ratified by the United States. will bring about no limita- 
tions on freedom of speech and press in this country. The object of the covenant 


” Loc. cit., note 4, supra, p. A 29382 

2 See note &, supra 

2 Article I (2) of the proposed covenant states that the obligation of the parties under 
the covenant is to take such steps as necessary, legislative or otherwise, to give effect to 
the provisions of the covenant, where such provisions are not already provided for by 
existing legislation or other measures. 

2 Loc. cit., note 4, supra, p. A 2934. 





--- 


TREATIES AND EXECUTIVE AGREEMENTS iid 


s to guarantee certain minimum rights for all people everywhere. In regard to 
y particular right, in countries where such a right is already fully guaranteed 
law or by constitutional provision, the provisions in the covenant cannot have 

e effect of weakening such right. 

Having painted “a broad picture of what is going on in the international field”, 
Mr. Holman proceeds to ask and answer five questions on constitutional law. 
Che first four of these show how a treaty can nullify, respectively, provisions of a 
State constitution, a State statute, the decision of a State supreme court, and 
xisting Federal legislation on the same subject. The first three (i. e., super- 
session of State constitutions, laws, and court decisions) are, I believe, indispen 

ble in any effective form of federal government. It is possible that Mr 

Holman and the other proponents of the constitutional amendment do not, in 

wtuality. like a federal form of government. They are advocates of decentrali 

ition, The proponents of the amendment probably do not consciously think of 
heir proposal in terms of federation or confederation. However, the proposed 
endment in various of its forms might put us a long way back down the 

“ond toward confederation. Before we take this step we should take a long hard 

ook at the experiences of our constituent states under the Articles of Con- 

federation. Constant and vivid reminders of the troubles arising out of the 
weakness of that national structure led the framers of the Constitution to substi 
ite a federation for a confederation 

(s to the fourth axiom (i. e., supersession of Federal legislation by treaties), 
since both Federal laws and treaties are the “supreme law of the land”, it is only 
wical that the latter in time should, as they do, prevail. It is firmly established 
that Congress may pass legislation which will in turn supersede a _ treaty, 
hough from an international standpoint it would not relieve the United States 
of any of its obligations under the treaty. 

The fifth question is whether a treaty can affect or amend the United States 
Constitution. Mr. Holman admits that there is a disagreement among lawyers 
as to the proper interpretation of Missouri vy. Holland (252 U. 8. 416 (1920) ). 
The disagreement concerns the breadth of the holding. There is general agree- 
ment at least that the Court held that Congress has the constitutional authority 
to pass legislation in execution of a treaty, whereas it might not have such 
authority in the absence of a treaty This is tantamount to saying that a 
treaty, Which itself does not contravene any provision of the Constitution, 
may affect the division of functions between the Federal and State Government.” 
It is inaccurate, however, to refer to this as “amending the Constitution,” as the 
power to accomplish this result was expressly and necessarily placed in the Con- 
stitution (arts. II and VI) from the beginning. 

The disagreement is over the question of whether this is as far as the Court 
went, or whether it went so far as to say that there is no limit to the treaty 
power, and in particular that treaties are not subject to constitutional limitations 
and can, in affect, amend the Constitution. Mr. Holman says that the “logical 
application” of this case would be that a treaty can amend the Constitution. 
Having assumed his interpretation to be the correct one, he projects at some 
length a number of dire consequences that might flow from such an application. 
On the other side the following brief points may be made. Missouri v. Hol- 
land is now 32 years old; its “logical application,” as envisaged by Mr. Holman, 
has so far not come to life. In fact, since the decision in Missouri v. Holland the 
United States Supreme Court twice has reaffimed the long-established doctrine 
that the treaty-making power must be exercised in subordination to the applicahle 
provisions of the Constitution.” Even if a back-door “amendment” of the Con- 
stitution by a treaty were a legal possibility, it is highly unlikely that two-thirds 
of the Senators would conspire with the President to reach this result. Another 
prerequisite for such an “amendment” would be that the treaty, as negotiated 
with the other states, was of a self-evecuting nature. Yet another requirement 


23 Whitney v. Robertson, 124 U. S. 190; Cook v. U. 8S., 288 U. S. 102 

* In this connection one must never lose sight of the fact that two-thirds of the Senators 
must. desire to enlarge Federal powers at the expense of State powers before any such 
result can be achieved through exercise of the treaty power. The Senate can, and normally 
will, refuse to give its advice and consent to the ratification of a treaty which would permit 
broad incursions into the prerogatives of the States. It is extremely unlikely that the 
Senate would give its advice and consent to a human-rights covenant which did not 
contain a ‘‘Federal-State”’ clause * * * and it is equally unlikely that the Executive would 
submit such a treaty to the Senate for its advice and consent. 

23 De Geofroy v. Biggs. 133 U. S. 258, at 267 (1889): reaffirmed in Asakuru v. Seattle, 
265 U. S. 332, at 341 (1924), and U. 8. v. Curtiss-Wright Export Corp., 299 U. S. 304 at 
820 (1936). 
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would be that the United States Supreme Court would have to concur in the as 
yet never-used “logical application” of its prior holding in Missouri v. Holland 
Even assuming that Mr. Holman is correct in his interpretation, the “ifs” inyoly¢ 
in any situation which might be the cause for alarm are patently very large 

Having painted the direst picture possible, Mr. Holman urges passage of a 
constitutional amendment proposed by the American Bar Association: 

“A provision of a treaty which conflicts with any provision of this Constitu 
tion shall not be of any force or effect A treaty shall become effective as jy 
ternal law in the United States only through legislation by Congress which jt 
could enact under its delegated powers in the absence of such treaty.” 

rhe first sentence of this proposed amendment is unobjectionable, except from 
the standpoint of possible confusion arising from the ambiguity of the la) 
guage employed. However, in my view there is no need for such an amendment 
since all indications are that Missouri v. Holland will not be construed as chang 
ing the rule which emphatically denies that the treaty-making authority “extends 
so far as to authorize authorize what the Constitution forbids.” * 

The first part of the second sentence of the proposed amendment would mak: 
all treaties non-self-executing. This provision is unnecessary also, since the 
Senate in giving its advice and consent to ratification can specify that certain or 
all previsions of a treaty shall be considered henceforth as non-self-executing 
In such a case, enabling legislation is required for implementation of the treaty 
provisions 

The clause in the second sentence of the proposed amendment which reads 
“which it could enact under its delegated powers in the absence of such treaty 
is designed to have the effect of annulling the holding in Missouri v. Holland 
Although such a proposition may have strong emotional appeal, it has certain 
practical disadvantages which should be carefully weighed before any such idea 
is incorporated in a constitutional amendment 

As we all know, amending the Constitution is both a serious and complex 
process, and a proposal for amendment should not be made lightly or without 
good cause. In the present instance the alleged cause is a fear that the Con 
stitution in its present form can and may be amended through exercise of the 
treaty power. Upon examination, the fear (and hence the cause behind the 
proposals) seems to evaporate into thin air. If this fear is not the cause, what 
then is the object of the whole campaign to amend the Constitution? 

The underlying objectives probably are several and varied. Certain parts of 
the snggested amendments, such as the American Bar Association’s phrase that 
“no treaty can amend the Constitution,” can be attributed to well-intentioned, if 
overzealous, desires to protect our cherished American constitutional liberties 
from nonexistent hobgoblins. Other parts, such as the ABA’s proposal that the 
treaty power be strait-jacketed by the 10th amendment, probably are motivated 
by a perfectly honest desire to cut down on federal powers, regardless of the 
effects on our relations with other states. 

Yet another motivation must be an intestinal dislike of international con 
ventions in the field of individual rights. Some people believe, either consciously 
or unconsciously, that Americans have their liberties guaranteed, and others 
ought to shift for themselves. Of course this is alien to the whole ideological 
concept of the United Nations. It is entirely irrelevant whether we label the 
feeling as Americanism, neoisolationism, or call it by any other name. The 
motivations are perfectly honest and clear. However, the zeal of the proponents 
has carried some of them away and has led them to describe the international! 
conventions, especially those related to genocide and human rights, as not only 
undesirable but also dangerous. It is the nonexistent danger which is described 
as making necessary a constitutional amendment. 

Solicitor General Philip B. Perlman, in a Department of Justice memorandum 
on Senate Joint Resolution 130, 82d Congress, filed with the Judiciary Sub 
committee on June 19, 1952, summarized the situation as follows: 

“Since any constitutional limitation of the scope of treaties would weaken the 
position of this Nation at the international bargaining table, it is incumbent on 
the proponents of such a limitation to show a definite and compelling need,for it. 
That showing is not made by pointing to particular treaties, not yet ratified or 
even submitted for ratification, which rightly or wrongly are said to be objec- 
tionable. It would be as appropriate to urge that because Congress may pass, 
and doubtless has passed, some bad laws it should be deprived of legislative 


% Ibid 
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power. If the United Nations conventions to which objections have been made 
by some of the proponents of these amendments are as bad as they are said to 
be, they will presumably not be ratified. And certainly there is no warrant for 
ghtly assuming that the President and two -thirds of the Senate, all of whom 
re bound by oath to support the Constitution, would seek to subvert it.” 

Pointing an accusing finger at various United Nations conventions, in draft 
orm or otherwise, the various proponents of constitutional amendment say that 
nder our present constitutional system these documents are Trojan horses 
n our midst. I submit, and I hope that I have demonstrated, that, as far as 
representing dangers to our liberties is concerned, they more closely resemble 
Don Quixote’s windmills. 

Mr. Smirney. The first witness is Mr. Rudolph Faupl, who is the 
nternational representative of the machinists’ union, A. F. of L. 

The CuairmMan. We are delighted to have someone here represent- 
ng that very fine organization. 


STATEMENT OF RUDOLPH FAUPL, INTERNATIONAL REPRESENTA- 
TIVE, INTERNATIONAL ASSOCIATION OF MACHINISTS, A. F. OF L. 


Mr. Faurt. My name is Rudolph Faupl. I am the international 
representative of the machinists’ union. My home is in Milwaukee, 
Wis. 

In my capacity as international representative for the machinists’ 
union, I attend international labor conventions, conferences, and, in 
general, work with representatives of other free trade unions toward 
improving the lot of workers everywhere and the attainment of peace 
with justice. On behalf of the Intenational Association of Machinists, 
I wish i voice and record strong opposition to Senate Joint Resolu- 
tion No. 1, and sincerely express the hope of my organization that this 
a will not receive the approval of your committee. 

The International Association of Machinists has concerned itself 
not only with the welfare of America and American labor; but we 
have come to realize that if freedom or democracy is to survive in our 
country and succeed throughout the rest of the world, there must be 
cooperation among nations who value freedom as we do in America. 

I am one of many labor people who work toward cooperation with 
free trade unions everywhere and have observed that Senate Resolution 
No. 1 is casting serious doubts on our sincerity of purpose, particularly 
in the light of testimony before your committee from some of the sup- 
porters of the resolution. 

The Cuarmman. You are referring to Mr. McGrath ? 

Mr. Faurt. That is right. 

The Cuamman. Why didn’t you say so? 

Mr. Favret. I will come to that point. 

I refer particularly to the testimony of the former employer repre- 
sentative to the ILO who contends that ILO conventions, when ap- 
proved, become international law and the use of treaties is a means 
of transferring legislative authority over our own domestic affairs 
from our own lawmaking bodies to an international agency. This 
gentleman and some of his associates would have you believe that 
American labor and Government representatives to the ILO have gone 
on a rampage, bent on destroying all that is good in America and em- 
bracing all that is evil in the rest of the world—-that which thev call 
socialism. 
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Mr. Chairman and members of the committee, it is indeed unfortu- 
nate that some of our employer representatives to the ILO should go 
completely lose their sense of fair play in reporting the activities of 
the International Labor Office as to misconstrue interpretations of con- 

ventions and recommendations adopted by that agency. I, too, have 

been a representative to the ILO and particip: ited in the drafting and 
adoption of some of the conventions and recommendations referred to 
in the testimony before your committee. I submit that the reports of 
some of the employer de ‘legates, which were given before your com 
mittee, are outright distortions and unjustifis able attacks on ‘an agency 
that has been in existence for over 30 years and has performed valu 
able work toward improving the standard of living of exploited 
workers. 

Let’s examine some of the vicious Socialist legislation the ILO js 
trying to standardize, as the ex-employer representative mentions in 
his testimony before your committee. 

They are safety provisions in the building industry. Did we not 
have safety provisions in the building industry established through 
legislation and collective bargaining long before Mr. McGrath became 
the employer representative to the ILO¢ ‘The ex-representative then 
goes on to mention the conventions adopted by the ILO dealing with 
such matters as the gathering of statistics on wages and hours in 
mining, manufacturing, building, and agriculture; Government regu- 
lation of written contracts of employment of indigenous workers; 
Government regulation of hours of work and rest periods of bus and 
truck drivers; medical examination of children employed in industry ; 
freedom of association of employees and protection in the right to 
organize; the setting up of a Federal employment service; regulation 
of night work of women employed in industry ; labor clauses in public 
contracts; regulation of methods of payment of wages; Government 
regulation of employment agencies; minimum wages in agriculture; 
equal pey for men and women for equal work; holidays with pay in 
agriculture; social security; Government benefits for maternity. 

These are some of the items that Mr. McGrath is holding up as the 
horrible socialistic practices the ILO is trying to export to America, 
when it is a matter of fact that practically all of the items enumerated 
have been established in our own country through Federal or State 
legislation or collective bargaining or both, resulting in the highest 
standard of living in the world for the American worker 

Mr. McGrath goes on to testify before your committee on the activi- 
ties of the ILO in 1951, and I quote: 

At the 1951 conference, the ILO passed a recommendation which contained 
two significant provisions. It stated, first, that under certain circumstances 
legislation should be enacted to enable governments to “negotiate, conclude, re- 
vise, and renew collective agreements,” and, second, “Where appropriate, having 
regard to established collective-bargaining practice, measures, to be determined 
by national laws or regulations and suited to the conditions of each country, 
should be taken to extend the application of all or certain stipulations of a col- 
lective agreement to all the employers and workers included within the industrial 
and territorial scope of the agreement.” 

Briefly summed up, what this means is that government should be empowered 
to take over collective bargaining and if it chose to do so, to spread it by arbi- 
trary decree, to establishments not covered by an agreement. 

I would like to quote the official record on the resolution that Mr. 
McGrath has made a reference to, which is recommendation 91 of the 
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[LO. I participated in the discussion on the adoption of this resolu- 
tion. Here is the official text as adopted, and I quote: 


Collective-bargaining machinery: (1) Machinery appropriate to the conditions 
existing in each country should be established by means of agreement or laws 
regulations as may be appropriate under national conditions to negotiate, 
mnelude, revise, and renew collective agreements, or to be available to assist the 
parties in the negotiations, conclusion, revision, and renewal of collective agree- 
ents; (2) the organization methods of organizations and functions of such 
achinery should be determined by the agreement between the parties— 
leaning employers and unions— 


by national law or regulations as may be appropriate under national 
conditions. 

Mr. McGrath makes reference then to extension of collective agree- 
ments and you would assume that from his description, definition, in- 
terpretation that what the American delegates, Government and 
labor, have voted for is for the Government to arbitrarily extend col- 
lective agreements without regard to our practice as established in this 
country. Here again I would like to read you the official text as 
adopted by the ILO. This is headed “Extension of Collective Agree- 
nents.” | Reading :| 

1. Where appropriate, having regard to established collective-bargaining prac- 
tice, measures to be determined by national laws or regulations and suited to 
the conditions of each country should be taken to the extent the application of 
ill or certain stipulations of a collective agreement to all the employers and 
vorkers included within the industrial and territorial scope of the agreement. 

2. National laws or regulations made make the extension of coliective agree- 
ments subject to the following, among other, conditions: 

(a) That collective agreement already covers a number of employers and 
vorkers concerned which is, in the opinion of the competent authorities, suf- 
iciently representative, 

(b) As a general rule the request for extension of the agreement shall be 
made by one or more organization of workers or employers who are parties 
to the agreement. 

(c) That prior to the extension of the agreement the employers and workers 
to whom the agreement would be made applicable by its extension should be 
civen an opportunity to submit their observations. 

Mr. Chairman, I submit this proposition is no different than what 
we have been working and operating under as a trade union here in 
America. Sometimes we extend, by mutual agreement, contracts. 
Sometimes they are extended under certain regulations, wages and 
conditions, by Government regulation. I submit that the interpreta- 
tion it placed upon the adoption of the ILO recommendation referred 
to by Mr. McGrath is absolutely erroneous. 

Mr. SmirHey. At that point, the comment in Mr. McGrath’s state- 
ment which follows the quotation of the where-appropriate section 
which you read a moment ago was that, briefly sumined up, this 
means that the Government should be empowered to take over col- 
lective bargaining, and if it chose to do so, to spread it by arbitrary 
decree to establishments not covered by agreement. 

I take it you disagree with that interpretation ? 

Mr. Fave, That is right. 

Mr. Smiruey. As a union man, do you think it would be desirable 
for the Government to be empowered to take over collective bar- 
gaining ¢ 

Mr. Faurn. I would say as far as our American customs and prac- 
tices are concerned, no. However, one must bear in mind that the ILO 
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consists of approximately 60 nations and it is not for us to tell some 
other country how they wish to establish collective-bargaining agree 
ments, whether they w ‘ish to extend them by their own process by law 
or whether they wish to arrive at them through collective bargaining. 
I happen to have been working with the trade unions in Europe. 
There are a lot of things I would not want to advocate as an American 
for American labor, but I certainly have no right to tell them how 
their practice is to be established as long as they are satisfied it is a 
democratic process and the best for their welfare. 

Senator Dirksen. Conversely, should they tell us whether we should 
pay our employees by check or in cash under a convention ¢ 

Mr. Fauru. Senator Dirksen, I do not believe they are trying to 
tellus. I think that the language adopted by the ILO recommenda 
tion and convention is sufliciently flexible in order to afford us an 
op portunity to determine what methods of w: age payment we desire 
as Americans. I assume that from the discussion I had with some 
of the representatives who insisted on language as to how workers shall 
be paid it was a problem where workers were not paid by check or cash 
and many, so we were told, performed work for which no payment was 
made at all. For that reason ] believe they have a right to determine 
for themselves, but they are not trying to impose their thinking 
upon us. 

Senator Dirksen. My friend, I am sorry that 1 must sharply dis 
agree with you. That is convention No. 95, if you are not familiar 
with it. Are you familiar with ILO? 

Mr. Faurt. Yes. I have been a delegate. I am not familiar with 
all of the convention. 

Senator Dirksen. That was convention No. 95. Are you familiar 
with the resolution that they adopted to the effect that nations that 
fail to ratify these conventions should be cited to the bar of public 
opinion? Have you read the language of that resolution? 

Mr. Faurv. No; I have not. 

Senator Dirksen. Then you ought to go back and read it. We are 
dealing here with group pressures along with everything else. If we 
are to be cited at‘the bar of public opinion for failure either to have 
the President submit those conventions to the Senate, or failure of 
the Senate to ratify them, then evidently we stand condemned in the 
eyes of those who have undertaken to ratify it, namely, those nations 
that have a more socialitsic concept of government than we do. 

Mr. Surruvy. At the ILO convention was there any discussion, 
either in your labor group, or among the groups which drafted the 
conve ntions, of whether or not the areas to be covered by these con 
ventions were proper subjects for the conclusion of conventions? 

Mr. Favret. To my knowledge on the procedure, usually the labor 
group meets separately and the e mployers meet se parately to discuss 
the proposed draft. T ‘hey then discuss the conclusions in light of their 
experience and what they think the coverage should be. Occasionally 
there are consultations between government, labor, and employer rep- 
resentatives. Many times we have advanced discussion from our own 
experience that has been adopted by the American labor delegates. 
Many times we have accepted suggestions and recommendations of 
others, either to be incorporated to a convention or a resolution or 
recommendation. 
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Mr. Suirney. I do not know that you fully perceived the import 
of my question. What I was asking was whether or not there was 
in) discussion of whether the area to be covered by the treaty was a 
proper subject for the conclusion of the treaty. That is, did it relate 
to the sovereign and the subject, or was it a contract between sovereign 
ind sovereign. 

Mr. Favurn. I might say that we are constantly under the impression 
that if the ILO adopts a convention, and it does not suit our purpose 

r our operation, we have the right to reject it. The convention does 
ot become operative until it has been ratified by our own lawmaking 
gency which in thts case means the Senate, or if the Senate decides 
hat itis an appropriate matter for State legislation, that it is referred 
to the State. 

All nations are free to accept or reject the convention. Certainly 
f you have difference of opinion as to whether or not certain conditions 
ire appropriate, we feel that we can have sufficient safeguards in our 
treaty-ratifying procedure. 

Senator Dirksen. Of course it involves this whole area of ano s 
as I pointed out. They propose now, you know, that if a country 
does not ratify to cite it at the bar of public opinion, as the rinelatlon 
puts it. In other words, we do not go along. That certainly would 
put this or any other country in a bad light. In other words, here 
we are. For 35 years we have had membership in the ILO. The 
Senate fails to ratify and some pressure must be applied. This 
‘country must be cited. This is a pressure age whether we like it or 
not. If anybody has any doubt about it, he ought to be on the 
eceiving end of some senatorial mail today. 

Mr. Favret. May I proceed ¢ 

The CHarrMan. Yes. 

Mr. Faur.. Mr. MeGrath goes on to further testify : 

Also in the 1951 agenda and carried over into 1952 was a proposal masquerading 
inder the innocuous title, “Cooperation between public authorities and employers 
nd workers’ organizations.” 

While the purposes of this proposal were cleverly concealed in the official text 
submitted to the conference, some of the workers made it plain that it was 
lesigned as a step in the direction of management of industry by joint com- 
mittees of workers and management. In short, the objective seemed to me 
the equivalent of what we in this country call codetermination and in Germany 
today, they call Mitbestimmungsrecht. 

The plan, according to its original outline, would be established in three 
successive steps—namely, at the company level, the industry level, and finally, 
he national level. 

For the information of the members of the committee, I would like 
o read the official text adopted by the conference, in which I also 
participated, on this issue in 1951: 


,ECOMMENDATION CONCERNING CONSULTATION AND COOPERATION BETWEEN EM- 
PLOYERS AND WORKERS AT THE LEVEL OF THE UNDERTAKING 


The general conference of the International Labor Organization 
Having been convened at Geneva by the governing body of the International 
Labor Office, and having met in its 35th session on June 4, 1952, and 


Mr. Smrruey, It appears to me there may be an inconsistency in 
your statement and the text. If lread your statement correctly it says 


‘ 


which I also participated, on this issue in 1951.” And it seems 
to me that may refer to the preceding phrase which says “the official 
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text adopted by the conference.” I take it this is the 1952 draft and 
not the 1951 draft ¢ 

Mr. Faupu. It carried over to 1952. It started out, a portion of it, 
in 1951 and then carried over into 1952. 

Mr. Smrruey. The reason I asked that question, Mr. McGrath says 
at. the 1952 conference, owing chiefly to the strenuous objections of 
the employer delegates, this whole proposal was limited to the plant 
level and softened to a brief recommendation, saying in effect. that 
“cooperation is a good thing and should be encouraged.” 

No convention or proposed international treaty was involved. 

Mr. Faure. I shall read you from the official text. What happened 
was this: This matter was broken down in 1950 into two sections: 
(1) Discussion under plant level which was acted upon and adopted 
In 1951. 

The rest of the matter was referred to the 1952 conference which I 
am not familiar with because I did not participate in the 1952 con 
ference. I would like to, therefore, quote the adoption of the 1951 
conference. I read from the official text: 


Bodies for consultation and cooperation should have the essential function 
of increasing understanding of each other’s point of view between all parties 
in the undertaking on a basis of real equality of discussion and of assisting 
management by giving advice, information, suggestions, and in matters relating 
to production and the comfort and well-being of the workers. 

(2) In accordance with national custom or practice, such consultation and 
cooperation should be (a) facilitated by the encouragement of voluntary agree 
ments between the parties, or (0) promoted by laws or regulations which would 
be established bodies for consultation and cooperation, and determine their 
scope, function, structure, and methods of operation as may be appropriate to 
the conditions in the various undertakings or facilitated or promoted, or by a 
combination of these two methods. 


Going back to the recommendation concerning consultation and 
cooperation between employers and workers at the level of the under 
taking, I resume where I left off : 


Having decided upon the adoption of certain proposals with regard to con 
sultation and cooperation between employers and workers at the level of the 
undertaking, which is included in the sixth item on the agenda of the session, 
and 

Having determined that these proposals shall take the form of recommenda 
tion designed to be implemented by the parties concerned or by the public au 
thorities as may be appropriate under national conditions, 
adopts this 26th day of June of the year 1952 the following recommendation 
which may be cited as the “Cooperation at the Level of the Undertaking Rec 
ommendation, 1952”: 

1. Appropriate steps should be taken to promote consultation and coopera 
tion between employers and workers at the level of the undertaking on mat 
ters of mutual concern not within the scope of collective bargaining machinery, 
or not normally dealt with by other machinery concerned with the determina 
tion of terms and conditions of employment. 

2. In accordance with national custom or practice, such consultation and co 
operation should be (a) facilitated by the encouragement of voluntary agree 
ments between the parties, or (6) promoted by laws or regulations which would 
establish bodies for consultation and cooperation and determine their scope 
functions, structure and methods of operation as may be appropriate to the 
conditions in the various undertakings, or (c) facilitated or promoted by a com 
bination of these methods. 


Mr. McGrath construes this as a design to take over management 
and, therefore, calls it codetermination or “mitbestimmungsrecht”— 
a term used by German workers in their demand for a voice in in- 
dustry. 
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Senator Dirksen. That word “mitbestimmungsrecht” means a little 
more than that, does it not ? 

Mr. Faurw. A little more than that. 

Senator Dirksen. Than just a mere voice ? 

Mr. Fauri. It means participation on management and industry 

vel by the German worker. 

Senator Dirksen. It goes a little further than that. That word 
“recht” means “right.” 

Mr. Faurei. That is right. 

Senator Dirksen. And “mitbestimmungsrecht” means concurrence, 
nght to concur. 

Mr. Faurt. May I proceed? 

Senator Dirksen. Yes: but have you any comment to make? 

Mr. Faurt. Yes; I shall read my comments. 

Senator Dirksen. Very well. 

Mr. Faurnt. Mr. Chairman and members of the committee, I worked 

th the German labor movement, and believe that I know something 

bout codetermination. I wish to make it plain that if I were a mem- 
of the German labor movement in Germany, I would be all for 

odetermination. Yet, I realize, also, that it is not practical for Amer 

in industrial relations, and, therefore, I would not want any part of 
n America, 

One might also ask just how badly have some American employers 

flered as a result of ILO activities. Perhaps the answer to this ques 

on, in part at least, is furnished by J. S. Armstrong, financial editor 

f the Baltimore Sun on February 25, in a report on the sales and 

eration of McCormick & Co., Inc., whose president was chairman of 
tle employer's delegation, which I would like to quote for the informa 
tion of the committee: 

Net sales of McCormick & Co., Inc., for the fiscal year ended November 30, 1952, 

unted to $37,868,602 only slightly changed from $37,812,987 for the previous 
ear, according to the annual report of Charles P. McCormick, president. 

Net income after provision for taxes rose to $710,178 or $2.98 a share on 217,649 

itstanding common shares from $628,634 or $2.61 a share for the preceding year, 

ter adjustment for a 20-percent stock dividend paid March 10, 1952 

In addition to the tangible results shown in the report, the management devoted 
substantial effort and funds for the further development of foreign markets, it 
was stated. This project included those countries in which the company is now 
buying or selling products which it needs or produces, as well as new markets for 
the company. 

Some of the contacts made in foreign lands were the result of inquiries stimu 
ated by the work of the company’s president during the 4 years he represented 
the employers of the United States as their delegate to the International Labor 
Organization conferences at Geneva, Switzerland. 

Senator Dirksen. Are you going to leave that stand as is? 

Mr. Faurw. That is right. 

Senator Dirksen. What was the purpose of putting that in your 
statement ¢ 

Mr. Favuru. Because it specifically points out because of Mr. Me- 
Cormick’s activities on the ILO they have benefited as an institution. 

Senator Dirksen. My dear sir, are you trying to impeach the credi- 
bility or character of Mr. McCormick because he met the representa- 
tives of other countries, 60 other countries, over there and found he 
could send them a letter later and they knew who he was and probably 
established a trade contact? Is there something wrong with it? 

Mr. Faurt. I let the record speak for itself. 
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Senator Dirksen. I am just curious as to why you put it in there, 
If it is to ae ach the credibility and character of Mr. McCormick, 
then it is in bad taste and out of place, because certainly our friend 
from Pietonsti did not reflect upon the integrity or character of 
anybody else. 

The Crrarrmman. I would like the letter read to this committee from 
Mr. McCormick : 

Mr. Smirnery (reading) : 


Dear SENATOR LANGER: As a citizen and voter, I am convinced that an appro 
priate constitutional amendment should be passed to protect American rights 
ind American independence from being undermined and engulfed by the vast 
hody of proposed treaty law affecting our internal social, business, and economic 
affairs. Please permit me to register my reasons for supporting the Bricker 
amendment 

During the past 4 years, under Presidential appointment, I have been the 
United States employer delegate to the International Labor Organization con 
ferences in Geneva, Switzerland. The ILO, as you well know, is the only 
remaining agency of the original League of Nations. Under our current inter 
national setup, the ILO is an affiliate of the United Nations. 

The primary purpose of the ILO is to deal with social and labor legislation on 
a worldwide basis, and it has heen enlarging its activities and encroaching upon 
fields which were not intended under its original bylaws. It is my sincere 
helief that, hecause of its present setup and the manner in which representatives 
are chosen to speak for our country, that it has become a serious threat to many 
of our national domestic policies 

During the 4 years I attended these conferences, the employers of our Nation 
were outvoted on each and every occasion on a 3-to-1 basis—1 vote for labor 
and 2 for Government 

The thinking emanating from these conferences has been predominantly social- 
istic and prounion, in view of the fact that unorganized labor has not been 
adequately represented 

I urge vou to read the testimony presented by Mr. William L. McGrath, presi- 
dent of the Williamson Heater Co., Cincinnati, Ohio, before the Senate Judi 
ciary subcommittee which is considering the Bricker amendment. Mr. McGrath 
served as vice chairman of the employer delegation to the ILO for 8 of the last 
{ years. You will find in his testimony details clearly outlined as to why we 
employer delegates are concerned with the infiltration of legislation contrary 
to our American way of life in the form of conventions which have the same 
effect as a treaty 

During my tenure of service as the employer delegate a convention was brought 
before the conference which, if ratified by the United States, would have out- 
lawed the Taft-Hartley Act and forced a closed shop upon us. This is only one 
of the numerous proposed conventions which are entirely foreign to our Ameri- 
ean viewpoint I ean think of nothing more un-American or more unconstitu- 
tional than an insidious effort to force upon our people legislation conceived 
and generated by minds unfamiliar with and unfriendly to the free competitive 
enterprise system. And it is my belief that this can be done under the guise of 
social or labor reform unless machinery is set up to guard against it by a measure 
such as the Senator Bricker proposal. I remind you that all of us would like to 
know what happened at Yalta. 

As United States employers, we are in favor of the nations of the world mak 
ig laws to fit the needs of their own country and their own people but we are 
strongly opposed to any possibility of introducing legislation into our economy 
when it is entirely contrary to our American wav of life. 

I am convinced of the need for an appropriate constitutional amendment to 
protect American liberty and American independence from being undermined 
by treaty law emanating from international meetings. 

Sincerely yours, 
Crartes P. McCormick. 

Senator Drrxsen. IT have no controversy with Mr. Faupl. I just 
resent the old technique of using somebody as a whipping boy on a 
personal basis when it does not go to the controversy that is involved 
here. 
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Whether Mr. McCormick made any contact in the world that fur- 
thered the trade relations of his company should have no bearing 
here. What is more, that item in the statement should not be left to 
stand alone to impeach his credibility or seemingly his character and 
make it appear that in his public international service he was only 
selfish about it. 

Mr. Farru. I have nothing further to say on that point. I would 
like to make a concluding statement, if I may. 

One of the strongest supporters and founders of the ILO was Samuel 
Gompers, the founder of the American Federation of Labor. No man 
has ever successfully challenged the loyalty and devotion of Samuel 
Gompers to the American institution. The ILO today is the same 
institution it was during Mr. Gompers’ lifetime and his participation 
in its activities. 

Mr. Gompers’ worthy successors, President Green and President 
Meany, have wholeheartedly supported the activities of the ILO. I 
wish to join them in behalf of the International Association of Ma- 
chinists in supporting the ILO in its activities in opposing 

The CuHatrrman. When was the last time Mr. Gompers attended a 
meeting of the ILO? 

Mr. Faurt. To the best of my recollection, in 1923, sir. 

Senator Dirksen. Have you finished ? 

Mr. Favupt. Yes, sir. 

Senator Dirxsen. I was only going to say that I think Sam Gompers 
was a great character and a great labor leader, and when he and 
Mr. Stresser finally organized the American Federation of Labor their 
concepts were a little different from what the concepts are today. They 
made every effort to keep it out of politics and keep all political con- 
siderations out. 

Mr. Favrw. I am finished, Mr. Chairman. 

Mr. Smirney. May I ask the witness a few questions before he is 
excused ? 

The CHarrmMan. Yes. 

Mr. Smirney. Would you explain to the committee how the delegates 
to the ILO representing the labor unions are chosen ? 

Mr. Faurw. To the best of my knowledge the recommendations are 
made by the American Federation of Labor to the Department of 
Labor and the President, and from there on the appointments are made. 
I had been recommended by the American Federation of Labor to the 
1951 Congress. 

Mr. Smirnuey. Had you attended any prior to that time or any 
since? 

Mr. Faurt. No. I have subsequently attended the 1952 conference 
in an advisory capacity to the secretary-general of the International 
Metalworkers Federation and also attended, last December, as one 
of the American labor representatives on the productivity conference. 

Mr. SmitHey. Would you tell the comittee whether there has been 
any formal action taken by the International Association of Machinists 
on the resolution, Senate Joint Resolution 1 ? 

Mr. Faurt. By formal action you mean what ? 

Mr. Smiruey. By resolution of the convention of the International 
Association of Machinists. 
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Mr. Faurt. Not by convention but by authorization of the inter 
national president who speaks for the membership between conven- 
tions under the constitution of the IMM. 

Mr. Smiruey. He is permitted under their constitution to speak for 
the union in matters not decided by the union at its convention ¢ 

Mr. Faupu. That is right. 

Senator Dirksen. In other words, the international president, not- 
withstanding what the ideas, notions, and viewpoints of the member- 
ship are, can pledge them for or against this legislation ¢ 

Mr. Faurt. He is authorized to speak for the membership during 
conventions by constitutional provision. 

Senator Dirksen. Of course we have a right to consider that as one 
man speaking rather than the membership speaking, unless the matter 
has been considered in convention. 

Mr. Smiruey. Mr. Faupl, you heard me read from the letter of Mr. 
McCormick in which he made the allegation that one of the conven- 
tions which was brought before the conference would, if ratified by the 
United States, have outlawed the Taft-Hartley Act and forced a closed 
shop upon us. 

Are you familiar with that convention? I presume he refers to 
Convention No. 87. 

Mr. Facrn. I am somewhat familiar and, of course, I cannot concur 
in Mr. MeCormick’s conclusions, because there are a number of coun- 
tries which already have ratified that convention, and to the best of my 
recollection they are Sweden, Great Britain, and 1 or 2 other countries 
who do not have a closed shop in spite of the fact they have ratified 
that convention. 

Mr. Smiruey. It was not then the design of the labor delegates in 
supporting this convention at the ILO to secure the repeal of the Taft- 
Hartley Act by treaty. 

Mr. Fauri. Not to my recollection. The Taft-Hartley Act, or any 
of its provisions, never came under discussion in that resolution by the 
labor group. 

Mr. Smrrury. How about the Government delegates? 

Mr. Favrei. We have, of course, only had occasional contacts with 
them. 

Mr. Smrruey. So you have no knowledge whether they discussed it 
rr not ¢ 

Mr. Faurv. That is right, sir. I have no knowledge. 

Mr. Smrrney. On page 5 of your testimony where you referred to 
safety provisions in the buile ling industry and mentioned several other 
conventions which have been adopted by the ILO and submitted to 
the assemblies of the constituent members, you point out we have 
several of these things already in the United States. I ask you is this 
really the point? Is not the point really whether they are proper 
subjects of international agreement ¢ 

Mr. Fauru. That, of course, is a matter of opinion. They deal with 
labor standards and labor conditions. We have adopted, as I have 
pointed out in my presentation, such standards by legislation, by col- 
lective bargaining, or a combination of both. 

Mr. Surrnry. You mention in the list of conventions one dealing 
with government benefits for maternity. I have before me a copy, No. 
25, the provisional record, 35th session, in Geneva, Switzerland, of the 
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international Labor, Conference. In that document at page VIII, 
irticle V, it says: 

If 2 Woman is nursing her child, she shall be entitled to interrupt her work for 

is purpose at a time or times prescribed by national laws or regulations. Inter- 
uptions of work for the purpose of nursing are to be counted as working hours 

nd remunerated accordingly. 

Do we have anything similar to that in the United States? 

Mr. Faupu. Not that I know of. 

Mr. Smrrury. Then when you made that comment in your statement 
vou were not referring to that particular article of that convention? 

Mr. Faurt. Not as submitted by the convention exactly. I said 
some or all of these items we have established by legislation or col- 
lective bargaining. 

Mr. Smrruey. I have no further questions, Mr. Chairman. 

The Cuarrman. The vote over there is almost always 3 to 1? 

Mr. Faupt. I participated in a conference in December and out of 
approximately 40 votes cast, there were only 2 opposing votes. 

The Cuatrman. I am referring to the American delegation. Did 
Mr. McGrath vote with the other three subsequently? If so, how 
often ¢ 

Mr. Favurt. That I would not know. 

The CuarrmMan. Or Mr. McCormick / 

Mr. Favurt. In the working group I participated in a number of 
times we were unanimous. 

The Cuarrman. Would the working group include the employers? 

Mr. Faupu. Yes. I was there like Mr. McGrath as an adviser 

ind not a delegate. Naturally we do not participate in the plenary 
session unless we are designated by the delegate. 

The Cuarrman. I take it you are four square against the Bricker 
resolution ? 

Mr. Faupu. That is right, sir. 

The CuarrmMan. That is all. Thank you. 

Call the next witness. 

Mr. Smrrury. Mr. George Washington Williams, 


STATEMENT OF GEORGE W. WILLIAMS, ATTORNEY, 
BALTIMORE, MD. 


The Cuarrman. You may proceed. 

Senator Dirksen. Mr. Williams, where do you live? 

Mr. WitiiaMs: In Baltimore, Md., 231 St. Paul Place. 

Senator Dirksen. What is your business? 

Mr. Witxiams. [I am a lawyer, and may I say I am a member of 
the Baltimore and Maryland Bar Associations, and of course I am 
a member of the American Bar Association and am now and have 
been for several years a member of one of the international law com- 
mittees of the American Bar Association. 

I have held some local political offices and was for a time United 
States district judge for the Virgin Islands. I have had a general 
practice and from my youth I have been very much interested in 
public affairs and Federal, international, as well as local affairs. 

I was for some little time an instructor in constitutional law in one 
of the local law schools. I would say I am very intensely interested 
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in preserving our institutions, in their pristine form as far as possible, 
I have been some 9 or 10 generations in the same neighborhood which 
ought to indicate that I have a deep, abiding interest in the com- 
munity. I have a deep-rooted interest in the country. I think J 
have had some people scalped in the process of laying the foundations 
of it. 

Senator Dirksen. Do you appear as an individual or as a repre- 
sentative ¢ 

Mr. Witarams. As an individual, but I know some of the organi- 
zations I am associated with would fully agree with me, although I am 
not authorized to speak for anybody except myself, which grows out 
of my intense interest in the preservation of our institutions. 

Mr. Smirury. Are you a member of the section on international 
and comparative law of the American Bar Association ¢ 

Mr. Wituiams. No. It is the peaceful settlements section. 

I would like to address myself first, with a good deal of diffidence, 
to the word arrangement of this proposed treaty and in some respects 
the composition. 

Senator Dirksen. We might say, if you are not already informed, 
that there has been some discussion about composition, about. the 
verbiage that is used there, the conflict between drafts that have been 
submitted by the American Bar, by Senator Bricker, a resolution by 
Senator Watkins. So that we proceed on the theory that this is not 
necessarily in final form and that it may have to be recomposed. 

Mr. Wua1aMs. Thank you, sir. I rather assumed that. I assume 
that the subcommittee wants it to go in in lawyerlike fashion as near 
as possible. 

As to the first section I would suggest that you might add after 
the word “Constitution” and before the word “shall” the words “or 
eliminates or qualifies any prohibition therein.” 

Senator Dimxksen. Where are you in your statement / 

Mr. Wiiii1aMs. I am not using a statement. 

Mr. Smirnrey. Would you like to have your statement submitted 
and included ¢ 

Mr. Witii1ams, I will do so at the end of my statement. 

Senator Dirksen. Section 1? 

Mr. Witi1aMs. I would add to that section at the end of the word 
“Constitution” the following words: “or eliminates or qualifies any 
prohibition therein.” 

Senator Dirksen. Then you continue “shall not be of any force or 
effect.” 

Mr. WiturAMs. Yes. 

As to the second section I notice that the word arrangement is not 
the same as in section 4. I think in legal papers they should conform 
as nearly as possible. 

In the second section you refer to “foreign power” and “inter- 
national organization” and in your fourth section you refer to “in- 
ternational organization, foreign power” which twists them around 
and it does not look good in a legal paper. 

In section 4 you add the words after “foreign power” “or official 
thereof.” I can see no reason for those words being in section 4 any 
more than being in section 2. I think they should be in section 2 
along the same line as in section 4. 
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Senator Dirksen. To make section 2 conform with section 4 it 
would read: 

No treaty shall authorize or permit any international organization or foreign 
power. 


Mr. Wiux1aMs. I would add after that “or official thereof”. That 
would make it click with section 4. 

Senator Dirksen. “International organization, foreign power, or 
official thereof.” That makes section 2 conform to section 4. 

Mr. WixuiaMs. Yes, sir. I think I would just change this in sec- 
tion 4: I would put a comma after “law” at the end of the first sen- 
tence, and add “but such”. 

Senator Dirxsen. Insert a common after the period at the end of 
the sentence ¢ 

Mr. Wirurams. And reduce the large “S” to a small “s”. 

Secondly, I would take up the matter of the meaning of section 2. 
[ rather think I know what 1s intended there, but I do not believe that 
it is expressed in a way that is not ambiguous to some people. I have 
submitted it to several people who I thought had some discernment. 
It prompts me to make this suggestion here. It says here, “No treaty 
shall authorize or permit any foreign power or any international or- 
ganization to supervise, control, or adjudicate rights of citizens of the 
United States within the United States.” That first impression of 
those people was that it meant no foreign body could come in and sit 
n the United States and pass judgment on our people. 

I think that what you mean there is that no foreign body shall pass 
on any right possessed by an American in America. I think that is 
ambiguous. ‘Therefore, I have suggested that paragraph be revamped 
as follows: 

No treaty shall authorize or permit any foreign power or any international 
organization or official thereof to supervise, control, or adjudicate rights of 
citizens of the United States as enumerated in this Constitution and possessed 
in the United States. 

I have also suggested to add “other rights” to what you have there, 
ree you just say “matter.” You are speaking about rights above. 

teading : | 

Or any other rights or matter essentially within the domestic jurisdiction of 
the United States. 

I think that puts it in a little more definite and clearer shape than it 
s at the present moment. However, it is in draft form and I would 
not be so bold as to make suggestions if it were not. 

That expresses my views as to the composition of the proposed 
amendment. 

Senator Dirksen. And do you have any modifications in 3 or fur- 
ther modifications in 4? 

Mr. Wituiams. No, sir. I did want to say before I leave that that 
I note you used the word in paragraph 2, line 12, that was taken from 
section 7 of article II of the United Nations. I had a little something 
to do with that, probably, because I took that up with the State 
Department at the time and I am sorry that I cannot find my corre- 
spondence in regard to it. 

In addition to that I made this suggestion: That along with that 
word “essentiailly” there be a glossary. I suggested the words to be 
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used as a‘sort of guide to those who would come along after us to con 
strue the meaning of that word, as to what constitutes “essentially 
within the domestic jurisdiction of the United States.” I am sorry 
I could not find that correspondence. I do think if it is at all possible 
or practicable for this committee, if it goes to the Senate, to have some 
kind of a glossary to go along with it, either in report form or othe: 
wise, because that word gives the power, and I refer to Jacques, when 
he said, “I would have liberty, withall, a large a charter as the wind to 
blow on whom I please.” I do think it would serve a very good 
purpose, because in legislation I have noted from time to time, that 
definitions are given to words, to see that they are not interpreted more 
liberally than was intended by the statute itself. For instance, | 
think we would have found that if the *y had done that in the ear] 
days when they used the word “authority” in article VI we would hav 
saved a great deal of perturbation. That ought to be done. 

I will now approach the main subject, if you please. I have heard 
it said a number of times, and by distinguished gentlemen, that we 
have gotten along very well for 150 years, and for that reason we m: Ly 
expect to always get along very well, because, after all, we are the 
United States. I think those persons treat the United States purel) 
as a geographical area and asa piece of land. There is nothing further 
from common sense, when you analyze history, than that. I remembei 
Grote in his history of Greece saying that the pressures on Greece jn 
the days when they were under the domination of the Persians and 
the Macedonians and the Egyptians was greater than anything the 
Athenians did within themselves. So we know that there are periods 
in history which are revolutionary in character and we have been in 
this stage now for, I should say, a score of years. Being in the revo 
lutionary state, albeit not a bloody one, we may expect a lot of things 
to be done that would not be done if mature consideration were given 
or reaction were in cold blood. So I say those people who say because 
the United States has gone along very well in the past are speaking 
out of line because, after all, in addition to the land there is the char 
acter of the citizen. The effect of the character of the citizen on the 
land will be very well seen by analyzing such as the two great examples 
we referred to when we think about such things as Athens and Rome. 
The character of citizens changes with years. 

[ take in the last 50 years in this country, and I am not saying that 
in any derogatory sense or involving any moral elements at all, but 
the basic character of this country has shifted ¢ ‘considerably. The basic 
people of this country had 300 years of training for self-government. 
They went through the travails of what other people are going through 
now. We have had a change in the great part of the country in raci: {= 
and I hate to mention these t things because I know they may be con 
sidered offensive, but I think they are necessary—racial and religious 
outlooks. All those things have bearings on the course of this countr .. 

You have just heard in connéction w vith the labor union the gentle 
man speak here. The pressures of abroad are having their effect here 
or will probably have their effect here. Those people have been trans- 
lated over here. I am not saying that in any moral sense and I would 
probably do as they do. Those | people are bringing their feuds over 
here, as Andre Moreau says in one of his books, America Comes of 
Age, that they came here to escape the economic feuds of Europe, but 
they seem to have followed them over here. 
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We have, in violation of what I think is the most sage advice by our 
first American, George Washington, entangled ourselves in areas that 
e had better keep out of. Not because our motives may not be good, 
t I think our experiences are not fit to control the destinies of the 
watt 1. You know, if I might quote one line from Thomas Jefferson 
that respect, it might bring out what I mean. He went along with 
Washington. He said: 

For us to attempt to reform all Europe and bring them back to principles of 

iorality and a respect for the equal rights of nations would show us to be the 

iniacs of another character. 

If you will indulge me further, when another great statesman, who 

une along later than Jefferson, a great English statesman, Gladstone, 
vas apparently faced with the same problem, he wrote Queen Vic 
toria. in 1869, this: 

Is England so uplifted in strength above other nations that she can, with 
prudence, advertise herself as ready to undertake a general redress of wrongs? 
Would not the consequence of such professions and promise be either the prema- 

ire exhaustion of her means, or a collapse in the day of performance? Is any 
power at this time of day warranted in assuming to itself that comprehensive 

buigation ¢ 

And may I call attention to $267 billion bonded debt plus all the 
guaranties from Dan to Beersheba, “premature exhaustion of our 
means or a collapse in the day of performance.” 

a it is a great Englishman who is going along with the thinking 

es homas Jefferson and I assume George “WwW ashington. 

» I say we are now being pushed by “external pressures, and the 

une type of pressures internally, into areas that I think are going to 

run us into trouble. These folks come over here and they have 
blood, very close blood, abroad. I am not saying anything in the 
way of charging them with moral turpitude. Those pressures are so 
great 1 am afraid they blind their interest in America in taking care 
of those foreign interests. I could refer you to one specific instance, 
f you mene to have a specific instance, and when I single out this one 

nstance I do not single out that national group here in any nasty 
fashion. I refer to pages 62 and 63 of Ambassador Lane’s book, I Saw 
Poland Betrayed. He tells you in bland language if he had known 
Roosevelt was going to do cert ie ‘thinen in connection with Poland 
he would never have gotten their votes. They voted for him because 
(hey expected him to do certain things. That was ignoring com- 
pletely the American interests. Another item, likewise without re- 
flection on the people but to illustrate the point, is to be found on page 
\1484 of the Congressional Record of March 19, 1953: The Road to 
World Jewish Unity inserted by Representative Multer of New York. 

I can sympathize with those people and I might have done the 
same thing myself, but that does not excuse us from acceding to the 
activities of those groups or permitting them to continue if we can 
prevent them. So, I say, these pressures are with us here. They are 
very potent. This is one of the things designed to prevent the effects 
of those things. 

Mr. Smiruey. You are referring to Senate Joint Resolution 1? 

Mr. Wituiams. Yes, sir. With that preliminary sort of a state- 
ment, I would go to the constitutional provision itself. Of course 
it is perfectly plain in terms that the power granted to make treaties 
to the Federal Government is unlimited. We also have another prin- 
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ciple of statutory and constitutional construction, which tells us that 
when different words are used in the same context, it is understood 
that different meanings are to be given to those words. Therefore, we 
understand that when the Founding Fathers used the word authority 
they certainly meant to give power beyond the power they gave to the 
Congress to make laws. 

Mr. Smiruey. You are referring to the words in article VI of the 
Constitution ? 

Mr. WitiiaMs. Yes; where it says that the Constitution and the 
laws of the United States made pursuant thereto, and all treaties 
made, or which may be made, under the authority of the United States, 
shall be the supreme law of the land. ; 

I am aware of the explanation made by Government authorities as 
to the use of that word. I do not agree with it all. I do not know 
where they can find any justification in the books. I find nothing in 
the Constitution to base an opinion on, and I find nothing in the Fed- 
eralist, or the debates, or anything else, giving the explanation they 
give. I would have thought that that would have been one thing 
they would have put in there to put that over. There was no con- 
siderable discussion about that subject in the debates. It was taken 
up a number of times, but, however, generally in respect to the thing 
you have already heard of. That is to say, the process of their being 
made, whether by the House, the Congress, or the President. 

But there is nothing given in any of those debates or in the Fed- 
eralist that I can find that throws any particular light on the reason 
for the use of that word. 

Mr. Smiruey. Before you proceed, when you refer to Government 
officials, do you have reference to the memorandum submitted to the 
committee in the hearings on Senate Joint Resolution 130 by Mr. 
Perlman ? 

Mr. Wriui1aMs. I remember he did put that forward. 

Mr. Smirney. You do not mean any present Government officials? 

Mr. Wiiutams. No. I mean, as far as I have been able to ascer- 
tain, that was their viewpoint. We do know, however, that the New 
Jersey plan did have the word “authority” in it, and I think Hamil- 
ton’s also. I think it was perhaps understood it was to be in the 
Pinckney plan. Therefore, that word was used long before the matter 
came to fruition. 

Then they had to deal with that part aside from the process of the 
enactment. I find no authority whatsoever for saying that the word 
“authority” was put in there to save the preceding treaties. In fact, 
I would be very loath to say that they did it for that reason, be- 
cause I am perfectly sure I would not want to say they lacked per- 
spicacity or discernment to the extent that that be required. All they 
would have had to do was to add Z words to what already is in there, 
or 3 words: Treaties “heretofore made.” Then put “hereafter” a little 
bit later on in that same section. All they would have had to do 
would have been to do that, if they did not want to throw the doors 
wide open. I am quite sure that, if they did not intend to give a larger 
power, they would have done that. 

I do not accept the explanation made by such Government author- 
ities as I have noted speaking on the subject. 

Mr. Smrrney. Then you conclude the Founding Fathers intended 
to give unlimited authority to the treatymaking power? 
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Mr. Witu1AMs. No; I do not believe that. I believe they had in- 
tended the treaty making power to be limited to external affairs, as you 
will see from a reé ading of Jay’s articles in the Federalist and Madi- 
son’s remarks here and there, that they would be expected to be con- 
fined to external affairs and not to domestic affairs. 

May I read just a paragraph from Madison’s article in the Fed- 
eralist 45 mes he says: 

The powers delegated by the proposed Constitution to the Federal Government 
are few and defined. Those which are to remain in the State governments are 
numerous and indefinite. The former will be exercised principally on external 
objects, aS war, peace, negotiation, and foreign commerce; with which last 
the power of taxation will, for the most part, be connected. The powers reserved 
to the several States will extend to all the objects which, in the ordinary course 
of affairs, concern the lives, liberties, and properties of the people, and the 
internal order, improvement, and prosperity of the State. 

That is about as succinct a description as I can find, and be compre- 
hensive, in any of the writings. I think that expresses the thought 
of the Founding Fathers. But we are in another day and, as you have 
often heard, a revolutionary period. We have read that the State 
Department apparently sponsored a pamphlet which says there is 
very little difference between the domestic and foreign affairs. There- 
fore, this is a very flexible situation, and it could be made to extend 
to most anything, if that form is to be adopted. 

You also remember that Justice Douglas, in the Texas Oil case, 
said that the property rights have to be coalesced into political rights. 
I am sure that was be nding to foreign necessities, and constituting 
what I would call a statesmanship decision, and not a law decision. 

Furthermore, I think that covers that particular part. Ihave heard 
it said that we should rely upon our public officials to be patriotic, 
and to take care of our foreign affairs. With that statement I think 
nobody can quarrel. I do not quarrel with it from the standpoint 
of patriotism or morality, but I do quarrel with it from the stand- 
point of the ability of people to handle things. I think we have been 
victimized by blunder after blunder. I mean in our international 
affairs. Blunders, maybe, could not be helped, but they are terrible 
blunders, for which we are paying a terrible price. For instance, 
the declaration as to unconditional surrender. Mr. Bevin and Mr. 
Churchill both said in open debate they never could have gotten any- 
thing like that through Parliament. 

The Cuamman. Would you repeat that? 

Mr, Wriu1aMs. They said you never could have gotten the uncon- 
ditional surrender pronouncement through Parli: ament. Also the 
Morgenthau plan was responsible, in my opinion, for the terrible 

sattle of the Bulge. Mr. Churchill practically wept about his having 
signed that paper. Those two things are so colossal in their effect 
as to justify a lot of controls if we can effect controls in those areas. 

Take the division of Berlin into four parts. You put one part 
under rank communism. You put another part under French social- 
ism. You put another part under British socialism, and still another 
part under American democracy. We divided Korea into two parts. 
How could you ever expect any kind of order or anything to come 
out of a situation like that? What excuse could there be? 

Another terrible blunder was not going through the Balkans. Mr. 
Churchill raved for 3 years, trying to force us to go through the 
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Balkans and, in my opinion, kept off the western-front drive for 
year or a year anda half. Roosevelt knew exactly what he was driv. 
ing at. If you don’t think so, I would like to call your attention to 
the pages beginning at page 183 of Elliott Roosevelt’s book called As 
He Saw It. I do not know whether it would be appropriate to read 
that here or not, but it is something as a matter of history that ought 
to go into the record where it will be preserved. I would _ to 
show you the effort that Churchill made to go through and how he w; 
ridiculed virtually by our Government people. 

Senator Warxrns. As I remember, in Mr. Churchill’s recent writ- 
ings he practically backs up on that, does he not ¢ 

Mr. Wituiams. Mr. Churchill is a statesman in power now. When 
he was making debate in Parliament he was not in power. Mr. Bevin 
was in power. Sometimes we have to make statements when we are 
in power to meet the moment: iry situations. 

Senator Warxrys. In his history he was not lending very much 
proof to that statement. I have made that statement over the years 
and I was very much amazed in reading something in Mr. Churchill's 
writings that indicated he did not push it as strongly as we have been 
led to believe. 

Mr. Wixurams. I would like to see Mr. Churchill’s notes put out 
100 years from now. You cannot write true history right away. 

Senator Dirksen. How long is this excerpt ¢ 

Mr. Wittrams. About a page. 

Senator Dirksen. Let us have it then. 

The CuarrmMan. Yes, let us have that read into the record. 

Mr. WituiaMs. I would like to read this paragraph with the sage 
observation in respect to Mr. Stalin’s activities. 

The Cratrman. You had better read a paragraph or two in back 
of that so that we get the whole context. 

Mr. WiiuiaMs. He is speaking about Stalin. Of course where El- 
liott Roosevelt got most of this information was after the meetings 
when he would go in and talk with the old gentleman and a good 
many comments would be made between them. 

The Cuarrman. I wonder if you would read it at the beginning 
of the chapter and show who was present. 

Mr. Witxrams. Nobody was present but Elliott. 

The CHamman. At some of those interviews General Eisenhower 
was present, was he not / 

Mr. Wituiams. No. This was after they had some meeting, and 
then he went into the bedchambers and was having these confidential 
talks. There is a great deal in here which I would have to go back 
on to take up the beginning of the ridicule of Churchill in connection 
with his efforts to go through the Balkans. 

Speaking of Stalin, the book reads: 

“He gets things done, that man. He really keeps his eye on the ball he's 
aiming at.” Father spoke slowly and thoughtfully. “It’s a pleasure working 
with him. There’s nothing devious. He outlines the subject he wants dis- 
cussed, and he sticks to it.” 

“Overlord?” 


That word is injected because it meant the western invasion. 


“That's what he was talking about. And what we were talking about. 

“British still raising objections, are they? 

“Well * * * now Winston is talking about two operations at once. I guess 
he knows there's no use trying to argue against the western invasion any more. 
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Marshall has got to the point where he just looks at the P. M. as though he 
t believe his ears.” Father laughed, remembering. “If there’s one Ameri- 
general that Winston can’t abide, it’s General Marshall. And needless to 

say, it’s because Marshall’s right. I hope, some day, everybody in America 
realize What a debt he owes to George Marshall. There’s just nobody like 

Nobody ! 
What does Churchill mean, Pop, two invasions at once? 

One in the west, and one up through guess where. 

“The Balkans? 

“Of course.” Again he chuckled, as he thought back to the meeting. He leaned 
up on an elbow to look at me while he said, ‘You know, Elliott, it’s an extraordi- 
nary thing, these plenary sessions, from one standpoint. Whenever the P. M 

rgued for our invasion through the Balkans, it was quite obvious to everyone 
he room what he really meant. That he was above all else anxious to knife 
» central Europe, in order to keep the Red Army out of Austria and Rumania, 

Hungary, if possible. Stalin knew it, I knew it, everybody knew it. * * * 

‘But he never said it? 

“Certainly not.” 

That is pages 183 and 184. I will not continue on with it, but I 
do want to put in one more paragraph from page 185, which reads: 

“Trouble is, the P. M. is thinking too much of the postwar, and where England 
will be. He’s scared of letting the Russians get too strong.” 

I wish we had been worrying the same way Churchill did. 

| say it is that type of thing that we have to fear, not a lack of patri- 
otism. I do not accuse Roosevelt or Marshall of being unpatriotic, 
but the blunders are so collossal as to have the effect of malicious acts. 
Take General Marshall. I suppose you have read the statement made 
in the book by Jonathan Daniels in which he quotes Admiral Leahy 


as follows: 


I was present when Marshall was going to China— 


he (Admiral Leahy) told me. 


He said he was going to tell Chiang that he had to get on with the Communists, 
or Without help from us. He said the same thing when he got back. I thought 
he was wrong then, both times. 

In that connection I might call attention to the deal that culminated 
in Yalta. While we pledged ourselves at Cairo to protect China’s in- 
terests, nevertheless at Yalta we pulled the rug out from under Chiang 
Kai-shek. Everybody knows when a C hinaman loses face he might 
just as well close up shop. If anybody could make a high offici al in 
China lose face more than was done at Yalta, I don’t know how it 
could be done. From that time on Chiang Kai-shek deteriorated in 
his power. Later on we were saying that Chiang was no good, and 
we could not get him to do what we wanted him to do. But the 
initial thing had alre: udy been done, namely, the pulling of the rug 
out from under him. 

Senator Dirksen. That statement needs just a slight modification 
in the interest of accuracy. They did not pull the rug out from under 
Chiang Kai-shek because he just was not there and “nobody else was 
there. 

Mr. Witt1amMs. You mean being actually present. I meant meta- 
phorically, of course. He was not permitted to be there, and because 
Russia did not like it. We were not all lined up together. I realized 
that. I meant wherever he was standing the rug was pulled out. 
They had long arms. 
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So I have seen it said in some places that the Chinese agreed to it, 
Soong would not agree to it. They tried to get him and he s aid that 
no C hinaman should do that, but they got somebody else that did 20 
out and do it. What could they do? ‘We were the only persons on 
whom they could rely. They had no place to fall. 

So they finally did take up the matter and go along with Roosevelt 
when he said he would see to it that Chiang Kai-shek would agree. 

Senator Dirksen. The protocols show, and they were published 2 
years and 1 month after the Yalta Conference, that we agreed to sell 
Chiang Kai-shek on the idea. 

Mr. Wituiams. That is right. 

Senator Dirksen. We undertook that job. 

Mr. Witu1ams. We undertook to take care of him. That is the 
short of it. 

Mr. Smirney. Are you satisfied that section 4, which relates to 
executive agreements, will curb this sort of thing? 

Mr. Wiitiams. I am not at all sure. It could, in part. 

Senator Dirxsen. I want to know what else you have here. First of 
all, you have done a pretty good job on this idea that just because it 
has been this way for 163 years it is not always going to be this way. 
That is the time factor. We have had at least 1 dozen statements that 
have emphasized that. 

Secondly, you have given us a pretty good story on your estimate 
of pressures in what you call a sort of revolutionary era, a bloodless 
era of course, but a revolutionary era. Those pressures, of course, 

can account for changes notwithstanding the patriotism and the cs 
pacity and the fidelity of Members of the Senate. That i is, Members 
that would be expec ted to stand in the way of conventions that might 
impair those basic rights. I have an idea and I want to see you round 
this out. You may have some other ideas that you want to lay before 
us in that general scheme, either in answering or in anticipating the 
argument that has been made on the other side of this. 

Mr. WiiuraMs. One of them I think is germane to that suggestion, 
the statement that an act of Congress would nullify a treaty. Morally 
I do not see how it can do it. One of the Founding Fathers did not 
understand that it could be done. I would like, in that particular, to 
read you a paragraph from Jay’s article in the Federalist, and Jay 
wrote most on the treaties, because he had a good deal to do with 
treatymaking in the early days. Here is what he says in answer to 
that. I know there is obiter dicta in the courts so far saying that can 
be, but I do not put much faith in obiter dicta in this day when you 
are put face to face with the Supreme Court, which is very flaccid in 
its decisions today. I think they are unpredictable, to put it politely. 

I am adding to what you said about patriotism. It is just a question 
of time. 

Senator Warkins. Would you not add “capacity” there, too? 

Mr. Wrtu1AMs. I concur in what Seng or Dirksen says. T have heard 
it said that dirt is merely matter out of place. Things out of time 
and place are worse than not doing anything sometimes. We are in 
that sort of a situation here. I would like to read the Federalist, the 
article by Jay, No. 64. 

Senator Watxrns. What is the other one you read, Madison on ex- 
ternal matters? What was that number ? 
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Mr. Witu1aMs. That was No. 48. Rebutting the contentions you 
heard made, and those we note in obiter dicta, in some of the Supreme 
Court opinions, I read from that article this: 


It surely does not follow that because they have given the power of making 
laws to the Legislature that therefore they should likewise give them power to 

) every other act of sovereignty by which the citizens are to be bound and 
affected. 

Others though, contend that treaties should be made in the mode proposed, are 
averse to their being the supreme laws of the land. They insist, and profess to 
believe, that treaties like acts of assembly, should be repealable at pleasure. 
This idea seems to be new and peculiar to this country, but new errors, as well 
as new truths, often appear. These gentlemen would do well to reflect that a 
treaty is only another name for a bargain, and that it would be impossible to 
find a nation who would make any bargain with us which should be binding on 
them absolutely, but on us only so long and so far as we may think proper to 
be bound by it. They who make laws may, without doubt, amend or repeal them ; 
and it will not be disputed that they who make treaties may alter or cancel them ; 
but still let us not forget that treaties are made, not by only one of the con- 
tracting parties, but by both; and consequently, that as the consent of both was 
essential to their formation at first, so must it ever afterward be to alter or 
cancel them. The proposed Constitution, therefore, has not in the least extended 
the obligation of treaties. They are just as binding, and just as far beyond the 
lawful reach of legislative acts now, as they will be at any future period, or 
under any form of government. 

That is article No. 64, Jay. 

Senator DirKsen. In other words, you can repeal the words but the 
moral obligation might still be there? 

Mr. Wiuuiams. You can doit if you are able and not have some other 
power beat you. I think Jay says that wars are brought on more by 
a violation of treaties than anything else. If we have the physical 
power to resist any other nation trying to enforce the obligations, then 


then we can do it and we find in that respect that sort of thing hap- 
pening now. 
You will recall in Nuremburg one of the ee things emanating 


from that setup, if anything new did emanate from it, was that all 
aggressors must be punished. We destroyed a large part of Germany 
and a great deal of Seaata in order that we might destroy those people 
who would be called aggressors. Knowing that their end was near, 
they fought to an ultimate conclusion. Now as to Korea Judge Parker 
testified before you, and he has written a great deal on that subject. 
He was at Nuremburg. When I read the agenda for the conference 
over here, I wrote him a note and said, “Judge, would you mind point- 
ing out in that agenda where it says that there is any talk about pun- 
ishing aggressors?” Everybody in the world knows that the North 
Koreans were aggressors. Nobody could dispute it. We could not 
dispute the fact that the Germans were aggressors. They tried, but 
we would not let them. The whole world knows they are. 

His reply was, “I don’t know anything about that.” Therefore, 
that has been repudiated right off the bat. The treaties are observed 
if you can compel them to be observed. Otherwise, not. The moral 
obligation is there. 

Furthermore, when our President negotiates with a number of na- 
tions a treaty and comes back to the United States where there is a sort 
of moral element involved, we know the Senate probably would accept 
treaties in that form, that they probably would not have accepted if 
one part of the Constitution had been respected, namely, they being 
consulted beforehand, as I conceive it, the right of the Senate to be 
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consulted and to advise is just as much of an obligation on those who 
are negotiating treaties as to have them passed on later. 

Senator Dirksen. You probably know that Judge Parker wrote that 
rather interesting article in the American Bar Journal in behalf of the 
so-called international criminal court. In the draft of the criminal 
court they provide there shall be no trial by jury. What I wanted to 
nee was if an American citizen here in New York or Pennsylvania 

‘ Maryland should become amenable to international law as recog- 
n heal within this statute that you could put him in jeopardy and give 
him a trial without a jury when our Constitution specifically says 
that he shall be entitled to a trial by jury. 

Mr. Wiu1aMs. The answer to that will be found probably largely in 
the language used in that pamphlet from the State Department: that 
what might have been domestic at one time will probably be considered 
international now. I am not sure, that, when we subject ourselves to 
a tribunal made of blacks, brindles, and whites, and everybody else, 
and our having one vote, you will not find the line-up being made as 
you were told, as it was made in the ILO dealings. I am very much 
afraid you are going to find that. In most of those international deci- 
sions I have run across they do have that element in there. 

I do not like to say this, but I ve ry much fear we have not many real 
honest-Injun friends in the world. As long as they can sucker us for 
money and be backed up, yes. As long as we can engage in a species 
of bribery—yes. But you will see that the moment we quit handing 
out money, they ‘y will commence to back off. Look at India today, 
which country we largely freed from England. Follow anywhere you 
want to go through the world. You will find out as soon as our mone- 
tary pressure is off, that they commence to back off. Centrifugal 
forces operate. They fall back into their normal way of doing things. 
Palmerston, who was the picture of John Bull himself, and went into 
the British Cabinet as Secretary at War, early in the last century and 
came out at about the Civil War, said that England has no eternal 
friendships. England has no eternal enemies. England has only 
eternal interests. 

That is the mainspring of acts of any nation as long as the pres- 
sures are taken off. I am saying that I do not know how many friends 
we are going to have on that international court when the time comes 
to apply the international laws to our people. IT am quite sure that 
when that time comes, you will find them saying that the Constitution 
and laws do not prevail over the treaty. We find our own Supreme 
Court following language of the statute contrary to the meaning in- 
tended by Congress. I do not know, Senator Langer, that you were 
in Congress when the Mann Act was passed. Every speech and every 
report on that subject said that private escapades were not included. 
Yet we know that Caminetti went to jail just the same. The Court 
said, in effect, “We don’t care what the intention was. The language 
is perfectly clear and we are applying the language.” 

That international court can say that, too. Whatever might have 
been in the back of the cerebellum of those people who wrote it in— 
we do not know what, years hence, the interpretation will be. 

Senator Dmxsen. I wish I could recall the time and number of that 
decision in the Federal Circuit Court of Appeals where the presiding 
judge said congressional intent is a fiction. The intent of Congress is 
what the courts say it is. 
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Mr. Wit11AMs. Justice Hughes said in his book that the Constitu- 
tion is what the Supreme Court says it is. 

Senator Dirksen. You are old enough to remember that delightful 
series by Peter Finley Dunn on Dooley “and Hennessey. 

Mr. WititaMs. Yes. 

Senator Dirksen. Dooley says to Hennessey, “The Supreme Court 
follows the election returns.” An international court would no doubt 
follow trends and tendencies, most of which are evident abroad rather 
than here. 

Mr. WittiAMs. When I say this I am not saying it in any derogatory 
sense. Lam recognizing human nature and recognizing the realities 
of life. You take this Texas decision. I am perfectly certain that was 
a pure statesmanship decision. 

You take the decision on the gold clause. That was a pure states- 
manship matter. Take the property covenant case. ‘That was a pure 
political decision, a statesmanship decision, and not a legal decision, 
and such as the British Privy Council would put out. Those things 
ive With us. Human beings are human beings. We have got to 
recognize that and tie them down with hard and fast language, which 
even then they get away from. Recently the Supreme Court, in con- 
nection with the general welfare clause, made complete, rank, and 
nexcusable perversion of the intention of the Founding Fathers, the 
way they construed that in the Cleveland slum case. If you will read 
Madison’s remarks on that in his article in the Federalist, he used 
the word “stoop.” Those who argue that the general we sIfare imports 
power, they stoop to argue against the Constitution and try to kill it 
off because it gives them carte blanche right. ‘That would be a very 
interesting paragraph to read to you, but I do not know that we have 
time. 

Senator Dirksen. You may, in that connection and quite germane 
to the subject at hand, have some comment to make about the opinion 
of the Chief Justice in the Steel case, because you remember he men- 
tions the United Nations Charter 

Mr. WitiiaMs. Exactly so. It shows that the impact of interna- 
tional conditions and local pressures has been sufficient to make three 
Justices of that Court say that the President virtually has unlimited 
powers to grab anything he pleases, take anything he pleases. All 
you need in some circumstances would be one more Judge, and it would 
be a 4-to-3 decision. 

[ think it was in the Aluminum case where several of them were 
di —_ alified, having been Attorney Generals and so forth. You may 

nly need one more judge to shift that r ay of light in the field of con- 
stitutional law into reverse. I agree with you there is no telling what 
the next judges will do. They only need 1 or 2 changes to shift that 
whole emphasis and practically place us under a totalitarian gov- 
ernment, the thing we are now fighting. Sometimes, in trying to 
cee a totalitarian government, we drop into it ourselves. That is 

ie of the fears today, when we are exerting ourselves so strongly to 
slinelenedie in the world, the thing that was hateful to us, that im the 
end we may collapse ourselves as Gladstone says. The debt is so 
‘olossal, and the obligation of the Federal Government so great, that 
t is incomprehensible. 

If you just have a moment, did you ever think what a billion dollars 

ire? It has been figured out that if you had a billion dollars on the 
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day that Christ was born and spent a thousand dollars every day from 
that day to this, you would not spend over half of it. You would 
have to run up to the year 2750 to spend a billion dollars. We are 
laboring under that sort of a pressure today. 

Senator Dirksen. We may get back to Mr. Smithey’s question now. 
It related to section 4. 

Mr. Smirnuey. My question was directed to this question of the 
executive agreements entered into by the President. I was asking 
the witness whether he thought that section 4 of Senate Joint Resolu- 
tion 1 would prevent that sort of thing from arising. 

Mr. Witt1aMs. I think that ought to prevent such things as that 
which took place at Yalta. There are certain other things that are 
momentary actions in connection with the managing of a war, the 
ordinary manipulations of armies and things of that sort, where you 
probably might not reach. But things such as Yalta, which is some- 
thing to be considered here, where you are swapping the territory of 
nations, and giving nations’ rights away, those things ought not to 
be pledged in a way that will morally bind this country. 

There is no place anywhere that I can find authorization for execu- 
tive agreements in the Constitution. The only provision made is for 
treaties. 

Senator Warxrns. In effect they were treaties. 

Mr. Wiiz1aMs. Of course they are. I can understand where you 
have to negotiate for such things as mail rights and things like that. 

Senator Watkins. Do you not think in the Yalta agreement they 
had some right to make an executive agreement with respect to the 
disposition of troops ? 

Mr. Witx1AMs. Yes. 

Senator Warkrns. But they took in too much territory. 

Mr. Witu1aMs. They disposed of rights of great nations, our friend- 
ly nations. They arranged to dispose of a third of Poland, which is a 
war breeder, one of the biggest war breeders in Europe, the shifting of 
territory. They took a third of Germ: ny. Then they throw a mass 
of people on top of that territory. They took the eastern part of 
Poland which Poland got back from them in 1922 and which they 
agreed was to be the status quo. Of course when we settled the First 
World War, we did not settle it because the second war was to grow 
out of that, but when we concluded the first war, and made the treaty, 
we stood by the Curzon line. Later on the Poles took the Vilna dis- 
trict. That take was confirmed by treaty with Russia in 1922. So that 
ought to have been the status quo. 

Then the Yalta agreement helped to break that up. 

Senator Warxrns. What have you to say about Mr. Bohlen’s argu- 
ment? The President said he could not do these things, he could not 
make this binding because of the Constitution. They put in some 
other language in the beginning. They changed it over. 

Mr. Witi1aMs. He only agreed to try to do it. He did not put it in 
definitive language, although it was pretty close to it. The interpre- 
tation could be that, because Russia acted on it, it was binding, at 
least morally. 

Senator Warxrns. In other words, it became an accomplished agree- 
ment, even though he was going to, in effect, take it up later and we 
would take care of this in a final treaty. 
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Mr. WiuutaMs. As one of the Shakespearean characters said, they 
were “Blacker in their effect than in their countenance.” So the effect 
was just as black as if they had words saying exactly what happened 
should happen. 

Senator Warktns. I was interested in Mr. Bohlen’s explanation 
that the President was very meticulous about infringing on the con- 
stitutional right of the Congress. He did not want to get into this 
field, and yet what actually came out of it was something the Con- 
gress could not do anything about. 

Mr. WituiaMs. Virtually that was a violation of the Atlantic 
Treaty, too, because we agreed to maintain the integrity of all nations. 
We did not agree to protect the enemies, but we did agree to protect 
them. 

Senator Warkins. Do you think that was an executive agreement 
that ought to be barred by section 4? 

Mr. WituiaMs. Certainly. What right has the President to walk 

into the high seas, and that leads me into another situation, to 
walk out onto the high seas and dispose of the rights of the world, 
and tell what we should do in respect to the world ? 

Senator Dirksen. Do you know the objection that is lodged against 
section 4 is that it would hamper and probably impair the flexibility 

the President to make certain agreements where urgency and an 
emergency situation develops? What is forgotten is this: That those 
are not just executive agreements; those are agreements that are made 

the name of the American people. If they are not disavowed, 
hey stand as an agreement that is made through constituted authority 
by the American people. If you go back and examine the commit- 
ments that were made at Yalta, as an example, if Congress does not 
repudiate them or disavow them, obviously I think a foreign power 
like Chiang Kai-shek or the so-called provisional government that 
was speaking for free Poland has a right to feel that the people’s 
representatives in America have done something about it and it be- 

mes then the action of the country. 

Mr. WiturAMs. Take the reorganization of the Government here. 
\ plan is sent ferward and if you do not repudiate it in 60 days, 
t becomes law. 

Senator Warkins. With respect to the Japanese treaty, in the 
riginal draft in March of that same year they had in there the express 
inguage of the Yalta agreement in which Japan ceded to Russia the 

various items that were given to Russia. Then I proposed a reser- 
vation and some correspondence with Mr. Dulles and others that we 
repudiate that, that that was a bad thing to do, that we should not do 
that unless we wanted to give full sanction to that agreement. So I 
wrote a reservation which they remodeled and reworded and then 
adopted. It is generally considered to be a repudiation as far as the 
Pacific is concerned, a repudiation of the Yalta agreement. 

I notice that was completely overlooked in all the debate we had on 
that question. We have already gone on record and repudiated, as 
far as the Far East is concerned, the Yalta agreement. 

Mr. Wiu1AMs. The repudiation would not amount to anything, be- 
cause it is a fait accomph. We are merely trying to save our faces. 

Senator WarkiIns. Some day there will be a final settlement, un- 
less we are going on with the Communist world. When that time 
comes the record will be clear that we did repudiate that agreement 
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as far as the Far East is concerned, although we did not do it with 
respect to Eastern Europe. 

Mr. Wiuu1aMs. I do not know whether this is proper, but it is very 
pertinent to the subject here. I have a proposed amendment to the 
Constitution to take care of that very thing. It will, in large part, 
take care of it. I would like to read that into the record at this time. 
It reads: 

Whereas, on three occasions during the past half century Presidents of the 
United States have departed from the United States to attend conferences in 
foreign countries; and 

Whereas it is believed that such conferences can be more successfully con- 
ducted through emissaries, if they are not conducted on domestic soil; and 

Whereas there ought to be official records of all foreign and other interotlice 
business, which should remain in the Government files: Now, therefore, be it 

Resolved by the Senate and House of Representatives of the United States of 
America, in Congress assembled (two-thirds of each House concurring therein), 
That the following amendment of the Constitution be, and hereby is, proposed 
to the States, to become valid as a part of said Constitution when ratified by the 
legislatures of the several States as provided by the Constitution: 

That the President may not leave the United States on official business, or 
conduct public business while on foreign soil, except with the approval of a 
majority of the Members of each House of the Congress, by joint resolution, 
and official records shall be made and kept and be subject to inspection and 
examination by appointed representatives of the Congress, when the Congress 
may deem it necessary in the public interest. 

That will stop all this Atlantic Treaty business and also enable the 
President to negoiate more effectively. Anybody with common sense 
knows that you cannot negotiate as effectively face to face with some- 
body as you can through somebody else. 

That will stop a lot of this Yalta business because we will know 
what is going on. The Congress will have the privilege of finding 
out what is going on so that it can legislate and perform its functions 
in the Government effectively. 

The Cuatrman. You have given a very illuminating statement here 
this morning, one which I think all the committee is very much inter- 
ested in. Wew: unt to thank you for coming over. 

Senator Warxrns. I would like to ask a few more questions before 
we close. e 

Do you think that amendment would stop that sort of thing? 

Mr. Wits. I think it would tend to stop it because when you 
get face to face with Stalin who knows what he wants, or his repre- 
sentative, you have got to answer yes or no then and there. If some- 
body says, “I have got to go back to the other fellow——,” then the 
answer can be well thought over. 

Senator Watkins. What about all these agreements that Churchill 
and all these visitors make when they come here to Washington ? 

Mr. WitttaMs. I say that those things amount to treaties : and should 
not be permitted. I will admit there are things that have to be more 
or less negotiated in secret. There may be the matter of manipula- 
tion. You have got your army and you have a war on. You have 
the manipulation of an army or the movement of an army, or the 
shifting of general controls. I think you could not have all those 
things very well through Congress. You would have to put up with 
the evils of that type of thing, I suspect. 

Senator Dmxsen. Those are done in the capacity of the Com 
mander in Chief, not as President or the Chief Executive. 
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Mr. Wittiams. Yes. Things of that type I do not see how you can 

ach very well. Such as Yalta and the betrayal of Poland, to use 

e language of Ambassador Lane—such things as that can be handled. 

Senator Watkins. Suppose instead of Yalta it had been in Wash- 
ngton and Stalin had come over here. What I am pointing out is 

think your amendment might go a little way to keep them from 
traveling, but it would not prevent the other fellow from coming here. 

Mr. Witi1aMs. I had that in mind, too. If you want to make it 
completely effective, you should say the foreign affairs shall be con- 
ducted through the foreign minister. That could be added to it. The 
President could actually sit in. You cannot stop that altogether. 

I have had the experience, and you have had it, too, in practicing 
law, that we can negotiate for our clients much better than they could 
face to face. I propose that as the basic paper to be amplified as good 
sense and experience would seem to indicate. Maybe you do not want 

bother with it at all. At least I am putting that forward for 
conaidebeniat 

The Cuarrman. Thank you very much, sir. 

Are there any other witnesses ? 

Mr. Smirney. There are no further witnesses for today. 

Mr. Wiiurams. Before you leave, Senator, I have in mind the 
decision in the case of Massachusetts v. Mellon (262 U.S.), where the 
Supreme Court said that no State has standing in court to protect its 
rights as observed under the ninth and tenth amendments. I would 
like to see something written in which would give the States a right 
to intervene at least in those cases where they believe that their rights 
are being impinged upon or abrogated. I have prepared a draft of an 
amendment along your line more in detail that was included in it. 
I think it is something that ought to be. The people of Massachusetts 
were defending against the Federal Government imposing the Federal 
maternity law. ‘They said that impinged upon their local rights. 
They were thrown out by the Supreme Court. 

Mr. Chairman, at this point I would like to supply my prepared 
statement for the record. 

The CuarmMan. That will be inserted in the record at this point. 

(The statement referred to follows :) 


STATEMENT OF GEORGE WASHINGTON WILLIAMS 


I desire to present my view on the subject in hand in two divisions, first, as to 
the composition; second, as to matters of substance and as to the desirability 
vel non of making such an amendment to the Constitution as represented by 
Senate Joint Resolution No. 1. The first point deals with a matter of form. 

1. (a) As “foreign power” is used in section 2 preceding ‘international or- 
ganization,” ought not _ same order to be preserved in section 4? 

(b) As the words “or official thereof” appear in said section 4 immediately 
after the words “bamnebiendl organization,” line 19, ought not those words 
appear immediately after the same words in said section 2, line 11? I can see 
no reason for not including them in section 2 if they are to be included in section 
4. Maybe there is a reason, but I have not, so far, perceived it. 

2. (a) I assume that it is intended to say in section 2 that no foreign power, 
international organization (to which I would add “or official thereof,” as afore- 
said) should be allowed to sit in judgment on the rights of our citizens, domes- 
tically possessed, and whether the situs of the judging body or authority be here 
or anywhere else in the world, and if my assumption is correct, I think that 
section 2 is ambiguous because, as I read it, it could mean that the situs thereof 
could be either here or could be abroad. As I read it, however, and as others to 
whom I have submitted it, it says that such adjudicating authorities could not 
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pass judgment when sitting in the United States. At least, it is susceptible of 
those two meanings. Such an important instrument should be so clear, if possible, 
that even he who runs could read and understand it. 

Therefore, I suggest that the word “as” be inserted between the words “United 
States” and the word “enumerate” on line 11, and then lift it along with “enumer- 
ated in this Constitution,” and insert it between the words “United States” an 
the word “within” in the 10th line, and then let the word “possessed” immedi 
ately follow the lifted words. 

(b) As “rights” are referred to in line 10, ought not the words “rights or” be 
inserted between the word “other” and the word “matter” in line 12? Section 2 
would then read as follows: 

“No treaty shall authorize or permit any foreign power or any international 
organization or official thereof to supervise, control, or adjudicate rights of cit- 
izens of the United States as enumerated in this Constitution and possessed in 
the United States, or any other rights or matter essentially within the domestic 
jurisdiction of the United States.” 

(c) Ought not a glossary be submitted, in some way, along with the indefinite 
word “essentially”? It is as indefinite as the words “general welfare” in sec- 
tion 8, article I, of the Constitution, and one may be sure that it will be, in time, 
perverted as the Supreme Court has perverted those words.’ The limiting words 
in the U. N. Charter will eventually be expanded, section 2, paragraph 7. 

At the time, I made a like proposal as to those words, but nothing was done in 
that respect. Anyhow, I repeat the suggestion here. Such a guide could be 
included in a report of the committee or as an appendix. It is the required 
practice in cases where powers are delegated to provide guides, and there is a 
much more imperative reason for the supplying of guides here than in most 
other cases. I think this is very important. 

(d) I would insert either a semicolon or a comma after the word “law” in 
line 20, section 4, and insert the words “but all” and reduce the “s” in “Such” 
to a small “s.” This is not important, but I think desirable as a matter of 
composition. 

(e) Again, would it not be well to add the following words to section 1, namely, 
“or eliminates or qualifies any prohibition therein”, by inserting them immedi- 
ately after the word “Constitution” in line 6? While I am cognizant of the obiter 
dicta in some of the cases in the Supreme Court, in respect to prohibitions, I 
place no confidence in them, in view of what we see going on every day, and 
particularly since we have tied ourselves to Europe’s and Asia’s kites. The 
court is very expansive these days, and under atmospheric and other pressures 
may become more expansive. In this connection, I call your attention to Justice 
Douglas’ pronouncement in the Texas Oil case—“Property rights must then be so 
subordinated to political rights as in substance to coalesce and unite in the 
national sovereignty’—and remind you of the statement emanating from the 
State Department as-to the merger of domestic and foreign matters. Treaties 
could make this come true.’ 

There is a principle of constitutional and statutory construction which holds 
that when different words, phrases, or language is used in dealing with com- 
parable conditions or situations it is presumed that a different meaning was 
intended to be given to each. We find a radical difference in the active word 
used in the treaty grant from that used in conferring power on the Congress. 
The treaty grant is, in terms, absolute. The only limitation is found in self- 
restraint, and that is a very lame reed to lean upon, as we have seen. I am 
aware of the explanation given by representatives of the Government in pre- 
senting their opposition, but I do not find their explanation to be convincing. It 
was said on behalf of the last administration that the word “authority” was 
used instead of the word “pursuant” because it was feared if the latter were 
used the effect might have been to nullify preexisting treaties. I say that this 
has a hollow sound because it would have been very simple to take care of that 
fear by saying that treaties heretofore existing, and all treaties hereafter made 
pursuant, etc., or by using some similar language. At any rate, there is nothing 
in the Madison debates or the Federalist papers to support that view that I 
have seen. 

In view of the declaration that treaties are the supreme law of the land when 
made under the authority of the United States, how can any distinction be made 
between them? Furthermore, usually the last legal act takes place over any 
existing one, and the treaty would be the last act. As expressed in the Consti- 


2 The Cleveland Housing case. 
2 All emphasis supplied unless otherwise indicated. 
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tution, the Constitution is no more the law of the land than laws made pursuant 
thereto, or treaties made under the authority thereof. The grant of power is 
s broad as Jaques in As You Like It craved. Supreme power is supreme power 
and, it would seem, may be used according to the exigencies of the occasion. 
Only by a tour de force can any other meaning be given it. If limitations had 
been intended, it is difficult to see why some limitation had not been expressed. 
Perhaps, at that early day, they did not foresee the extent to which we would 
project ourselves into the field of world affairs any more than they could foresee 
the perverted construction that has been placed upon the words “general welfare’ 
or the “commerce clause.” At any rate, they did not make any limitation on 
this “supreme law.” 

it may be here appropriately noted that one element in the process of treaty- 
making is more honored in its breach than in its observance, so far as one can 
see, namely, the “advice” privilege of the Senate. Aside from just ignoring this 
privilege, the Senate is sidestepped by the use of executive agreements. In some 
cases they have been deliberately used to bypass the Senate. It is possible that 
provision should be made, in a guarded way, for the making of agreements in 
respect to such as mail contracts and the like items, but it seems to me that 
should be expressly provided for. 

It has been stated that a subsequent act of the Congress would nullify a 
previous treaty. With this I cannot agree, on principle, if we are to respect 
the morality of our international dealings. A treaty is a bilateral act, while a 
law is a unilateral act, and no party to a contract can with impunity walk out 
of his contract. This is the view of Jay and what he told the public in article 
LXIV of the Federalist, and he had had considerable experience in the field 
of treatymaking (p. 329, et seq.). He had previously, in article III of the 
Federalist, remarked that “The just causes of war, for the most part, arise 
either from violations of treaties or from direct violence.” This also does not 
click with the idea that a nation may with impunity walk out of its treaty 
obligations. 

Furthermore, if there is a Presidential veto, it would take a two-thirds vote 
of each House of the Congress to override it and, therefore, it is very doubtful 
if a treaty could be overriden if a Presidential veto were interposed. That argu- 
ment, ergo, would seem to have somewhat of a hollow sound, and could not cer- 
tainly be relied upon to absolutely protect what this proposed amendment is 
expected to protect. 

Perhaps it may be here not too irrelevant to remark that Jay, in addressing 
a grand jury, admonished that ‘vice, ignorance, and want of vigilance will be 
the only enemies able to destroy it (our constitutional system). Against these 
be forever vigilant.” 

Furthermore, I assume that this proposed amendment is intended to scotch 
the heretical idea that because States refuse to do something that the Federal 
administration thinks should be done, that refusal ipso facto gives the Federal 
Government the power to do it. This has gone so far as to justify the Federal 
Government in voting lunch money for school children, as a matter of Federal 
power, when it was first voted based on war powers. I doubt if there is a State 
in the Union that is not better off financially than the Federal Government, with 
its 267 billion bonded debt and its many guaranties of one kind or another. It 
seems that many of the so-called do-gooders have not been able to execute their 
program as fast as they would like through domestic processes, and they are 
therefore now employing a side-door approach, such as through the several inter- 
national covenants or programs now under consideration. Many others are, 
at least seemingly, more interested in some foreign country or peoples than in 
our own interests. It seems to be that many of our citizens and inhabitants 
have a perverted idea as to our interests or how to take care of our interests if 
there is not a perverted view of them. Many of us wonder if we have not gotten 
into the international waters over our heads. 

I noted in the leading editorial in the Washington Post of the 20th instant 
that it is said that the President remarked that what seems to be in mind in this 
proposal is to say that the Constitution should be changed so as to keep it the 
same as it now is. That is not quite or wholly correct. What is intended is 
to bring the interpretation of it back to its proper limits and then to keep it there. 
Some of us remember the interpretation placed upon the so-called general wel- 
fare clause, the commerce clause, the President’s inherent powers, such as re- 
ferred to in the Curtiss-Wright case, the Douglas pronouncement, above quoted, 
and the claims made by some of the State Department, and the attitude of quite 
a large segment of our population, foreign groups, and niost of the metropolitan 
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press et al. The Constitution is fast becoming one of our forgotten documents 
The Steel case decision gave, of course, some of these elements quite a setback. 

The President, not being a lawyer, may not have been advised that there has 
as yet been no authoritative construction of the treaty provision insofar as scope 
is concerned. The only thing that he could go on is obiter dicta, and that is 
very unreliable, certainly not binding on the courts. What this proposed amend- 
ment does is to indelibly print in the Constitution what these obiter dicta inqj 
cate might be the decision of the Supreme Court when the question is met head on. 
What objection can there be to a declaratory amendment? Declaratory laws 
are repeatedly passed by the Congress. This proposed amendment is not abso 
lutely rigid except where it should be. If a treaty is to become internal law, 
there is no good reason why the House should not have a chance to consider it 
As it would have already gone through the Senate, the House would naturally 
have a good idea of it long before it was reached therein for consideration. There 
is no particular reason to think that at least generally such a matter could not 
be disposed of in a reasonable time, having in mind the circumstances environ 
ing the proposed treaty. 

The basic purpose is to return the Constitution to the place in which the 
Founding Fathers put it, and expected it to remain, unless amended by the 
process provided therein. I note from the current press that we are not about to 
have a Department of Health, Education, and Welfare, which will give greater 
impetus to the movement to invade the normal areas of State activities. The 
Federal Government is proceeding, boa constrictor fashion, to absorb those rights, 
and the courts have said that when the Federal Government puts money in any 
project it is only right that it may regulate the use thereof. When such funds 
are integrated into the States’ finances, it would take a bold executive and 
legislature to vote funds to take the place of them, in order to recover their 
original powers; so, it is one thing after another, and the only way to scotch this 
movement is by constitutional amendment, as we note that the courts have 
generally expanded their views along with the legislative and executive depart- 
ments. Witness such as the Cleveland housing case, and numerous cases under 
the commerce, as well as the general-welfare clause. The Executive’s external 
powers have been expanded as we have seen, by the Curtiss-Wright case, and 
others, also, have been expanded as being inherent; so, by the Fabian principle 
of inevitability of gradualness the encroachments are made upon the rights of 
the States. 

Another evil angle is that the States have become so flabby in many areas as to 
be willing to go to Washington, hat in hand, and supplicate for a return of a 
part of the funds that they have sent there through the income and other tax 
contributions. This general subject need not be labored, as it is well known to 
most everybody. 

While there is no desire to place the Federal Government in a Procrustes bed, 
in this field, we do think that they should confine their activities to the external 
affairs of government, and if they are to invade the domestic field, it should be 
done only after the matter has been presented in such a way as to impress upon 
the public what is being done. The public does not always, I fear, pay too much 
attention to treaty making. Of course, when a drive is made, as President 
Wilson made in connection with the League of Nations, there is an exceptional 
situation created. However, many of the public will be taken in in connection 
with the human rights and genocide programs, and the like, because of the 
humanitarian appeal, but without analyzing them to see just where we will land 
at the end. Many times when we are looking after the other fellow’s problems we 
overlook the effect on our own, and only wake up when it is too late. 


The Cuatrman. Thank you very much, Mr. Williams. 

Are there any other witnesses? If not, the committee will hear Mr. 
Dulles testify on April 6, Mr. Brownell on the next day, and Mr. 
Wilson or a representative on the 8th. 

(Whereupon, at 12 noon, the committee was recessed, to reconvene at 
lia. m., April 6, 1953.) 
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MONDAY, APRIL 6, 1953 


Untrep States SENATE, 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
he committee met, pursuant to recess, at 10 a. m., in room 
124, Senate Office Building, Senator William Langer, chairman, 
presiding. 

Present: Senators Langer, Wiley, Jenner, Dirksen, Watkins, 
Welker, Butler, and McCarran. 

Also present: Senators Bricker and Cooper; Wayne H. Smithey, 
subcommittee counsel. 

Che CHatirMANn. The committee will come to order. 

We are honored in having here in connection with Senator Bricker’s 
resolution No. 1 former professor of constitutional law at Notre Dame 
University, Clarence Manion, 

Senator Watkins. I understand Senate Joint Resolution 43 is also 
being considered. 

Che Cuarrman. That is right. 

You may proceed. 


STATEMENT OF CLARENCE MANION, ATTORNEY, SOUTH BEND, 
IND., FORMERLY PROFESSOR OF CONSTITUTIONAL LAW, AND 
DEAN OF THE COLLEGE OF LAW, UNIVERSITY OF NOTRE DAME 


Mr. Manton. Thank you. 

Senator Dirksen. | would like to get in a few qualifying questions 
first. 

Dean Manion, let me ask, I think for the information of the com- 
mittee, you have been a professor of law, as 1 understand, for about 
Zo years. 

Mr. Manton. That is right. 

Senator Dirksen. Your specialty has been constitutional law? 

Mr. Manion. That is right, Senator. 

Senator Dirksen. How long were you dean of the law school at 
Notre Dame? 

Mr. Manion. For 10 years, since 1941, and I resigned last June of 
1952. 

Senator Dirxsen. As I recall, you also established the Institute of 
Natural Law ¢ 

Now, in 1950, I believe you received some kind of award. Was that 
the Freedom Award ? 

Mr. Manton. Yes, in 1949 and 1950, the Freedom Foundation gave 
mea medal each year. 
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Senator Dirksen. Are you presently identified with Notre Dame? 

Mr. Manion. No; my connection was severed last June of 1952. 

Senator Dirksen. I understand you are now in a consultant ca- 
pacity to the American Legion on its Americanism program. 

Mr. Manion. Yes. When I resigned at Notre Dame, I was — 
a special advisor to the Americanism committee of the America 
Legion. I am acting in that capacity now. 

Senator Dirksen. Has that identity some bearing on the resolu- 
tion on which this committee has been having hearings and on which 
there has been some testimony 6 

Mr. Manton. Yes. It has a great deal of bearing and I hope to 
bring that out. 

Senator Winey. Are you practicing law ? 

Mr. Manton. Yes. 

Senator Witry. Where? 

Mr. Manton. South Bend, Ind. 

Senator Witry. Before you were dean, you were a practicing law- 
yer; were you ¢ 

Mr. Manton. Yes; I have been a practicing lawyer for 25 years. 
At the same time I have been dean and professor of law at Notre 
Dame. 

Senator Wier. In your law practice, what particular fields are you 
interested in? 

Mr. Manion. Weare ina general practice. We live in a small town 
and we cannot afford the luxury of specialization. 

The Cuarmman. Proceed. 

Mr. Manton. I have already stated my name and my background 
for the record. 

I deeply appreciate the invitation from members of this committee 
to express my views here this morning. More or less continuously 
during the past year I have discussed ‘the general subject matter of 
Senate Joint Resolution 1 before thousands of people in every section 
of the country. It is an honor to have the privilege of discussing the 
subject before the most important audience of all, namely, the distin- 
guished United States Senators who now have the great responsibility 
of determining this important and critical issue of treaty law. 

Previous witnesses in these hearings have thoroughly documented 
the important legal question which the proposed constitutional amend- 
ment is designed to answer and put at rest for all time. I will attempt 
to conserve the time of the committee by avoiding repetition of what 
has already been recorded. Let me say briefly, there ore, that I unre- 
servedly concur with the previously recorded testimony of Mr. Frank 
Holman, of Seattle, Wash., past president of the American Bar Asso- 
ciation, and with the conclusions and recommendations of the members 
of the standing committee on peace and law of the American Bar 
Association. 

Insofar as I am able to determine, no witness yet heard here has 
denied that present and proposed use of the treaty power challenges 
the reserved constitutional rights of American citizens and the consti- 
tutionally reserved power of the States that are described in the 9th and 
10th amendments to the Constitution of the United States. From their 
analysis of accumulated court decisions some witnesses are convinced. 
with good reason I think, that a properly ratified treaty may com- 
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pletely change and/or supersede the Constitution itself. This was the 
position taken by the distinguished lawyer and now the Secretary of 
State, Mr. John Foster Dulles, when he ‘spoke to the regional meeting 
of the American Bar Association in Louisville, Ky., April 12, 1952. 
[ am sure that the legal opinion stated by Mr. Dulles at that time is 
shared now by the great majority of lawyers who have studied this 
question closely. 

The statement to which I refer is probably in the record now, but 
t is so short and so directly in point that I wish to read it again for 
emphasis : 


The treatymaking power is an extraordinary power liable to abuse. Treaties 
make international law and also they make domestic law. Under our Constitu- 
tion, treaties become the supreme law of the land, They are, indeed, more 
supreme than ordinary laws, for congressional laws are invalid if they do not 
conform to the Constitution, whereas treaty law can override the Constitution. 
'reaties, for example, can take powers away from the Congress and give them 
to the President; they can take powers from the States and give them to the 
Federal Government or to some international body; and they can cut across the 
rights given the people by the constitutional Bill of Rights. 

In my judgment this conclusion is as accurate as it is restrained. 
Precisely, this is the frightening prospect from which the 64 distin- 
guished authors of Senate Joint Resolution 1 are seeking to shield the 
American people. Not all of the lawyers who have seriously con- 
sidered this question would state the challenge as categorically as it 
is phrased by Mr. Dulles, but in my judgment all students of the sub- 
ject would take 1 of 3 possible positions on Mr. Dulles’ opinion. 

One group would firmly agree with Mr. Dulles’ conclusion, as I do. 

Another group would deny that all this has now been held judicially, 
but will admit that the sum of accumulated Court decisions make such 
a condensed conclusion highly probable if and when an appropriate 
case is presented to the Supreme Court. 

A third group would admit the possibility of such a holding by the 
Supreme Court, but would deny the probability of such a holding. 

The third group reinforces its determination by an irrelevant assur- 
ance that the Senate would not ratify a treaty which did the things 
described by Mr. Dulles. Of course, this reinforcement is beside the 
involved constitutional point that we are considering. 

The unanimous conclusion of all legal students of this matter of 
treaty law is therefore this: Every conclusion stated by Mr. Dulles 
concerning the legal effect of a duly ratified treaty may someday be 
embodied in a decision by the United States Supreme Court. All 
agree, in other words, that the constitutional liberty of our citizens, the 
constitutional integrity of the States of the Union, and last but 
certainly not least, the sovereign independence of the United States 
itself, is menaced by the threatened supremacy of treaty law. 

All agree that there is a grave question about the survival of each of 
these important things when and if a duly ratified treaty calls for 
their modification, compromise, or destruction. 

I submit that there is no conceivable reason why this serious uni- 
versally admitted question should not be speedily settled by an appro- 
priate constitutional amendment. Is there any reason—and this, I 
think, is the controlling question—why personal liberty, constitutional 
States rights, and national independence should remain subject to this 
grave risk of permanent loss? I insist that the controversy over this 
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proposed amendment boils down to the narrow terms of the foregoing 
question. I have put that question to thousands of people in every 
part of the country at great public meetings of farmers, educators, 
veterans, employers, employees. Everywhere they answer that ques- 
tion with a roaring demand for the elimination of this threat by an 
appropriate constitutional amendment. 

Meanwhile, I have overheard some observations concerning the pro- 
posed amendment voiced by various skeptical people here in Washing- 
ton. Some have said that Senate Joint Resolution 1 proposes “to 
amend the Constitution by saying that the Constitution should not 
be violated.” It is ironical that this is precisely the same objection 
that was made against the first 10 amendments, the Bill of Rights 
itself. Proponents of a Bill of Rights were told that such a bill was 
unnecessary ; that the Federal Government had no delegated power to 
deal with religion or the press; that there was no point in specifically 
prohibiting the Federal Government from doing something that it 
had no right to do in the first place. In other words, opponents of 
the Bill of Rights argued that there was no need to amend the Con 
stitution “by saying that the Constitution should not be violated.” 

But the proponents of the Bill of Rights prevailed. Jefferson re- 
minded the objectors that a Bill of Rights is something to which the 
people are entitled “against any government on earth. In questions 
of power,” Jefferson said, “let no more be said of confidence in man, 
but bind him down trom mischief by the chains of the Constitution.” 

What would have been the situation of American liberty today 
if the altogether plausible argument againset the Bill of Rights had 
prevailed? To this learned and experienced committee I do not 
need to spell out the political disaster that would have come to us 
if the Federal Government had not thus been specifically prohibited 
from doing what it was not authorized to do in the main body of the 
Constitution. 

The Bill of Rights was needed to shield the people against Court 
constructions of the Constitution and the acts of administrators and 
legislators destructive of the inherent rights of individuals and of 
the reserved powers of the States as those are specifically described 
in the 9th and 10th articles of the Bill of Rights. 

The amendment proposed by Senate Joint Resolution 1 is needed 
for the same reason, but for an additional reason as well. Even in 
the absence of a Bill of Rights, laws of Congress would have to be 
made in “pursuance” of the Constitution. That requirement would 
have afforded considerable protection to the individess even in the 
absence of a Bill of Rights. But a treaty need not be made “in pur- 
suance” of the Constitution but merely “under the authority of the 
United States.” 

If a Bill of Rights was needed to protect individual citizens and 
the States of the Union against congressional laws, which had to be 
passed pursuant to the Constitution, how much more is an amend- 
ment needed to protect the citizen and the State against treaty law 
which can be made in defiance of the Constitution? Now, and for 
the past 25 years, treaty law is reaching into the most intimate per- 
sonal concerns of the American citizen; his job, his medicine, his 
property, his holidays, his trial by jury, his social security, his free- 
dom of speech and press (see hereinbefore the testimony of William L. 
McGrath, United States employer delegate to the International Labor 
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Organization). Surely this proposed amendment is not to be laughed 
ff as an attempt to say that the Constitution should not be violated. 
In reply to other objections let me say that, in my judgment, here 
re some things that the adoption of the proposed amendment will 
prevent. 
It will not impair the orderly and expeditious conduct of our 
foreign relations, either in time of war, in time of peace, or in a time 
e the present. ‘The proposed amendment is not being designed to 
estrict the scope of treaties or executive agreements except to the 
extent that treaties or executive agreements m: ake or chi ange the domes- 
tic internal law of the United States. Proper and necessary inter- 
national relations do not, in my judgment, require international con- 
trol of the domestic internal law of the United States. Under the 

Constitution of the United States, the American people have a right 

» be governed by the laws passed by their duly elected legislatures, 

state and Federal. The proposed amendment is designed to protect 

he American people in this basic right. It will not, in the slightest 
legree, impair the power of the President with the advice and consent 
if the § Senate, to conduct the foreign relations of the United States. 

The amendment will not interfere with the proper accomplish- 
ment of international commercial arrangements, and this is the second 

bjection sometimes raised against it—Congress has ample power “to 
regulate commerce with foreign nations” and to make whatever statu- 
tory, reciprocal, or other arrangements are necessary to implement 

iat power, including full and complete control of all aliens within 

» United States. 

The amendment will not preclude proper binding arrangements 
for > the international control of atomic energy. 

Congress has broad powers in the area of war and defense. These 

nclude the power “to raise and support armies,” “to provide and 
maintain a navy,” “to define and punish offenses against the law of 

nations.” As long as, and to the extent that, atomic energy is in- 
vobeal in the matter of war, peace, and the defense of the United 
States—and those are the only areas about it on which we should be 
nternationally concerned—no one questions the right of Congress 
to control it throughout the United States, in conformity with any 

nternational agreement. It is important, however, in this as in other 

vital concerns affecting the life and business activity of the people of 
the United States, that all shall be governed by law, United States 
law, passed by the elected representatives of the American people, 
rather than by the changing whimsical direction of nameless men 
in strange places like Yalta and Teheran, 

The amendment will not prevent our fullest cooperation with 
friendly nations associated with us in regional defense arrangements. 
The effectiveness of agreements such as the North Atlantic Pact does 
not depend upon their self-executing force as domestic internal law 
of the United States which is all the proposed amendment would 
prevent. 

These four objections to the proposed amendment, in my judgment, 
are not logical, but psychological. They are designed to obscure with 
emotional smoke the basie question, viz: “Is there any reason why 
personal liberty, constitutional States rights, and national independ- 
ence should remain subject to this grave risk of permanent loss?” 


1 
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This is the precise basic question which opponents of the proposed 
amendment must answer. None has answered it in these hearings 
thus far. 

Finally, we are told that the amendment may have been needed 
in the past, but both patriotism and sanity have now been restored to 
our diplomatic counsels and no Constitution-destroying treaties wil] 
hereafter be negotiated or ratified. We all can earnestly hope and 
believe that this prediction is correct. However, testimony now in 
this record (McGrath-Holman) discloses that more than 50 dan- 
gerous treaties are presently awaiting ratification, and others, just 
as subversive of the Constitution, are definitely “in the works.” 
Against these pending treaties we still have a defense in the process 
of ratification by the Senate. My concern is with the continuing court 
constructions of treaties and executive agreements already ratified, 
accepted and now binding upon us all as the supreme law of the land. 

A previous witness has discoursed fully upon the California land 
case (/ujii v. State, 217 Pac. (2d) 481 (Holman) ). The same witness 
has explained the ominous overttone in the dissent of Chief Justice 
Vinson in the Steel Seizure case. Objectors to the contrary notwith- 
standing, the only possible basis for the opinion of the Chief Justice 
and his two dissenting associates in that critical case is the authoriza 
tion given to the President by the terms of the United Nations Charter 
and the North Atlantic Pact. If all references to these two treaties 
are withdrawn from the dissenting opinion it is bereft of any logic 
whatsoever. 

On the strength of treaty law as explained by Mr. John Foster 
Dulles, however, the dissenting opinion has very convincing argu 
ments to support it. Implicit in this now famous dissent is ‘the ap 
proaching danger which the proposed amendment is designed to 
prevent. It is not against future treaties and future executive agree- 
ments that this proposed amendment is drawn, but against future 
court constructions of existing, now binding treaties and executive 
agreements, the very terms of which are not yet fully disclosed and 
which, conceivably, may be announced for the first time in a future 
Court decision which declares that they have superseded the Con 
stitution of the United States. 

[I stated at the outset that I have spoken widely and almost con 
tinuously from coast to coast on the subject of this proposed amend- 
ment. I think that the commitee should know something of the 
popular reaction as well as the studied legal reaction to this matter 
of treaty law. Here is my experience: Uniformly and without excep 
tion, audiences of all kinds everywhere receive knowledge of this 
question in a state of shocked surprise and indignation. Out of the 
many thousands of letters I have received on this subject, less than 
half a dozen of the writers disagree with my conclusion that this 
Sed amendment is necessary, and immediately necessary, prop 
erly to secure American liberty—our form of Federal Government 
and American independence. 

When all of the American people know the facts now in the records 
of this committee, their voice will literally shake the heavens, but by 
that time, unfortunately, it may be too late. Meantime, the responsi 
bility is heavily upon those who know. 

The Cuarrman. Senator Wiley, have you any questions to ask? 
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Senator Winey. I have not been privileged to attend these meet- 
vs before the subcommittee, but I would like to ask the witness 
ome questions, because I have before me the resolutions, Senate Joint 
Resolution 43 and Senate Joint Resolution 1, and I remember dis- 
netly a talk that I had with the former president of the American 
ir in which he brought to my attention the fact that there was a 
fference at least not in the objectives, but in the method of accom- 
plishing the objective. I would like to have your opinion as to the 
ts of these two resolutions and the reasons therefor. 

Mr. Minion. Senatar, I am sure that nobody, neither the authors 

f caitlin 1 nor the American Bar Association has any pride of 

thorship in this critical constitutional question. I have studied 
tesolutions Nos. 1 and 43, and Resolution 43, as I recall it, conforms 

ore closely, if not exactly, with the recommendation of the American 

r Association. I do feel that this resolution should be made simple 

wcause we have the prospect of its ratification and the bar association’s 

solution is simplicity itself. It simply states that any treaty which 
onflicts with the Constitution of the United States shall be void. 
lhe same goes for an executive agreement, and that no treaty will be 
elf-executing, that it will have no effect as internal domestic law 
f this country until it is implemented by a law of Congress, which 
Congress could pass in the absence of the treaty. 

Now, that is substantially as I see it what Senator Bricker and 

is associates are seeking to prevent, but I have every confidence 

the ability of this committee to sit down and write a resolution 
hich will protect the American people in their liberty, in their States 
gehts, and in their _ itional independence. 

Senator Wixey. I understand from your statement that you agree 
fundamentally with the proposition that the Constitution is the funda- 
nental law of the land, and that you cannot inherently modify it by 
treaty or by mere congressional action, is that right ? 

Mr. Manton. Not quite, Senator. I think that is the way it should 
be, but unfortunately, as Secretary Dulles has summarized, that is not 
the ease. You have stated in my judgme nt what the average American 

thinks, that the Constitution is superior to any treaty, but when he 
learns what Mr. Dulles summarizes as, in my judgment, the law on 
the subject, the average citizen is shocked, surprised, and indignant. 
He wants the Constitution restored as the supreme law of the land. 

Senator McCarran. You mean in the Louisville speech of Mr. 
Dulles ? 

Mr. Manton. That is right. 

Senator Witry. What I am getting at is that you believe, according 
to his statement, almost an abuse of power that brought this extraor- 
dinary, what we call power, into action ? 

Mr. Manton. Yes; I can agree with that, Senator. This, of course, 
as the record of this committee discloses, is a very involved and some- 
what tortuous stretching of constitutional law. How treaties got on 
top of the Constitution is a long story. Few people who have become 
saturated with the spirit of the Constitution limitations in America 
can agree that the founding fathers intended any such thing. But 

maybe this will clarify it: 

T he nature of treaties today is not what treaties were in 1789. Trea- 
ties in 1789 were international affairs. They had to do with fisheries, 
peace, and war. Treaties today under the United Nations activities 
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have to do with education, with labor, with holidays, with pay for 
agriculture, with the entire institution of freedom of human rights, 
The character of treaties has ch: inged. Consequently, this amendment 
is necessary to meet the challenge of treaties as they now are because 
the framers of the Constitution had no way to anticipate this meta- 
morphosis in the development of treaty law. 

Senator Witry. As I get it, the purpose then is a declaration of 
the fundamental law as it was in the beginning in relation to inter- 
preting this Constitution. 

Mr. Manion. Yes, I think that is correct. 

The CHatrMan. Senator McCarran, have you any questions? 

Senator McCarran. Not right now. 

The CHarrmMan. Senator Watkins. 

Senator Warxrns. I notice, Mr. Manion, that you apparently are 
basing your argument on the need to restrain the courts in their con- 
struction of the Constitut ion, and not so much against the administra- 
tive of the executive power. 

Mr. Manton. Senator, I think that is right. In other words, I do 
not want to restrict, and I am sure the authors of the resolution did 
not want to restrict, the foreign relations of the United States, and 
their administration as the Constitution provides by the President with 
the advice and consent of the Senate. What we want to prevent is 
court construction of those actions which may militate against the 
God-given rights of the individual citizens of their protection in the 
Constitution. In other words, treaties would go on and be made as 
they are now being made. Nothing would be said about it. But when 
that treaty was used to chi allenge or destroy or impair the right of a 
citizen or the reserved right of a State, then the court at that time 
would have this amendment to fall back upon, so as to protect the 
citizen or the States right in the litigated case. 

Senator War«tns. Would not this amendment, if adopted, also 
serve as a warning to the President and to the Senate of the United 
States that they should not enter into treaties that contravene the 
Constitution ¢ 

Mr. Manion. I think it would be a very healthy warning. 

Senator Warxrins. And it would be a preventive for th: it ver y thing. 

Mr. Manton. It certainly would be a moral restraint, I grant you. 

Senator Warxins. We now have the situation where we are arguing 
about whether or not the President has the power to send troops to 
Europe under the North Atlantic Pact, notwithstanding the legislative 
history of the pact shows very clearly that the implementation of the 
treaty not only in the furnishing of munitions, but in every clause 
in the treaty was to be in the Congress. 

Mr. Manton. That is correct. 

Senator Warkrins. If we had such an amendment in the Constitu- 
tion, at the present time, that would resolve that issue and the 
argument over whether the President had the power or not the power. 

Mr. Manion. I think we have every reason to hope that would be 
the case. 

Senator McCarran. You have dealt with Mr. Dulles’ statement 
made at Louisville, Ky., on April 11, 1952. Especially you have 
quoted from the first paragraph of that statement. Have you read 
the statement of the Secretary as it is to be presented this aneeiog' 

Mr. Manton. No, I have not seen it, Senator. 
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Senator McCarran. I think you will find he has changed his atti- 
tude. I think it would be interesting for you to listen. 

Mr. Manton. I will be very much interested. 

Senator McCarran. May I ask if you have in mind all of this study 
and discussion of the matter of executive agreements ? 

Mr. Manton. Yes, sir. 

Senator McCarran. What is your view in reference to the rights of 
Congress now to deal with executive agreements? 

Mr. Manion. Well, it is my view, Senator, that Congress has com- 
pletely the right to deal with them. I think the phraseology of this 
amendment should be carefully drawn so as not to on the impression 

that the power is not here now. 

Senator McCarran. That is exactly what I wanted to develop, be- 
ause in resolution No. 1, as it now stands, there is an implication that 
Congress may not have it now. 

Mr. Manion. That should be removed. 

Senator McCarran. That is the thought that I wanted to get your 
views on. 

The CuarkMan. Senator Dirksen ? 

Senator Dirksen. Dean Manion, is not the Missouri v. Holland case 
the classic example of how by treaty the rights of the States were 
impaired, and through treaty law the Federal Government was en- 
abled to come into the back door in regulating migratory birds? 

Mr. Manion. That is right, Senator. I think Missourt v. Holland 
climaxes and underscores the critical nature of this problem. I recall 
the language that Justice Holmes used in that case. He said: 

There is nothing to prevent the superiority of this treaty except some invisible 
radiation from the 10th amendment. 

Now, if you please, he was talking about the Bill of Rights, the 
farewell of the Founding Fathers to those who would construe the 
Constitution later on, and he referred to these things as invisible radi- 
ations of the 10th amendment. 

Senator, if the radiations from the tenth amendment have become 
invisible, it is time that the Constitution should be amended so as to 
put them in clear light again. 

Senator Dirksen. Now, it. has been said, of course, that this is not 
necessary, that has been one of the arguments that has been belabored 
by nearly every witness who has been an opponent of the pending 
resolution. Is it not a fact that there were actually no challenges to 
those rights recited in the Bill of Rights prior to the time that they 
were added to the Constitution, and that they were done in advance 
of the abuses ? 

Mr. Manion. That is right. It was all in anticipation of what 
might happen, and I think that Hamilton and others who argued very 
plausibly that the Bill of Rights was not necessary, they said this is a 
government of delegated powers, and no power has been given to 
Congress to legislate on such things as religion and the press. But the 
men who had made the State constitutions thought of constitutions 
as limitations on power of Government, and they insisted that this 
Bill of Rights be added, and how wise they were. They did restrict 
the executive and legislative and judiciary from exercising power 
which the Constitution did not give them and we have precisely the 
same situation here today. 
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Senator Dirksen. I suppose you have had abundant opportunity to 
examine the opinion of the Chief Justice and the two cone urring Jus- 
tices in the Steel Seizure case? 

Mr. Manton. Yes; I have read those carefully. 

Senator Dirksen. Can one escape the conclusion after going 
through it, and all the time and the number of words that were devoted 
to our U. N. obligations, our obligations to the North Atlantic Com- 
munity, the recital of the treaty powers, that they were virtually rest- 
ing the Steel Seizure case on broad responsibilities that flow out of 
the United Nations Charter ? 

Mr. Manion. I think you are entirely right, Senator Dirksen. | 
tried this expedient with the dissenting opinion, and I suggest it to 
you: Take your pencil and line out the references to the United Na- 
tions Charter and the North Atlantic Pact, and then see what is left in 
the sabia a the Chief Justice’s argument. There is absolutely 
nothing left. If you strike out references to Korea, to the North At- 
lantic Pact, and to the United Nations Charter, there is not any sub- 
stance to the conclusion at all. On the contrary, if you leave those 
in, and if you take the summation of the treaty law as it has been sum- 
marized by Mr. Dulles’ last speech, then there is great weight to what 
the Chief Justice said, and conceivably other Justices in the future 
may be persuaded to adopt the same point of view. That is what 
alarms me, 

Senator Dirksen. We would have needed only one or possibly two 
at the outside to concur in order to have effectuated the seizure of an 
industry under the logic of that opinion which goes to responsibilities 
of a charter dealing with international affairs. 

Mr. Manton. That is quite right. I saw one editorial headed this 
way: “Two Justices Short of Revolution.” I think that expresses it 
very concisely. That is exactly where we were left by the decision in 
the Steel case. 

Senator Dirksen. I notice the emphasis that you place upon court 
construction. Frankly, I concur with you, because we have before us 
the celebrated Fuiji case, in California, the alien land law case in 
Idaho, which - a recent case, 1952, the Lippold case, also a California 
ease. Then, of course. we have this avalanche of conventions, the 
Warsaw Convention relating to indemnification of life and property 
due to air accidents, the draft covenant on transmission of interna- 
tional information and right to correct it, the things that flow out of 
the ILO, and a great many other things. I see you allude, of course, 
to the testimony given by Mr. McGrath, the employer representative 
to ILO. 

Mr. Manton. I read that with great interest. 

Senator Dirksen. It was a very revealing statement, I thought, and 
since he had attended every session in the last 4 years, he spoke with 
a great deal of authority. So that gets us to the next argument. 

First, it is said this is unnecessary; secondly, it is being said that 
two-thirds in the Senate isan ample safeguard. Now, you do not have 
to be too tender about the sensibilities of Senators, and you can testify 
very freely if you like on that subject. 

Mr. Manton. I do not believe that we should leave an amendment of 
a constitution, and that is what this amounts to, to two-thirds of the 
Senate. I think we should leave it to two-thirds of the Senate, two- 
thirds of the House and three-fourths of the States as the Constitution 
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provides. It is no consolation to me to be told that these things are not 
going to happen because two-thirds of the Senate will prevent it. 

Now, the Constitution can be amended as we propose to amend it 

ere, but if we are going to subvert the Constitution and subject the 
United States to some sort of world government or regional govern- 
ient, if we are going to, as Mr. Dulles says, cut through the Bill of 
tights, then by all means let us do it in the legitimate way by sub- 
mitting an appropriate amendment to the States for ratification, say- 
ing, “We no longer want the Bill of Rights, we no longer want Amer- 
can independence.” Let us not do it by some sort of secret agreement. 
Courts hold that an executive agreement made in secret and not pub- 
licized has status of a treaty. I do not know how the people in Wash- 
ington feel about this, but I know how the people in Lllinois and In- 
diana feel about it, Senator Jenner. They are outraged about this 
possibility. 

I would like to say a word here about the political implications of 
the thing we are discussing, if I may. I received just before I left 
South Bend this telegram. Since you mentioned my connection with 
the Legion, I am not here as a Legion representative, although Mr. 
Kennedy is here to aid and abet me with any technical information 
I need on that subject. I received this telegram from Reta Brough, 
national legislative chairman of the American Legion Auxiliary: 


n 
| 


The American Legion Auxiliary with nearly 1 million members staunchly sup- 
ports the resolutions unanimously adopted by the American Legion at its conven- 
tion in Miami in 1951, and in New York in 1952, which called for a constitutional 
amendment to protect individual rights and States’ rights against the possibility 
of violation or transfer by treaty provision. 

Signed, “Miss Reta Brough, National Legislative Chairman of the 
American Legion Auxiliary.” She said: 

We appreciate your interest and the interest of the committee in attempting to 
carry out the Legion’s mandates on this vital subject. 

I have spoken to Legion posts in practically every State in the Union. 
The Legion posts are a cross section of America, employers, employees, 
hankers, professionals, merchants, and chiefs. All I get from these 
Legion posts is a rising vote of indignation. In Beaumont, Tex., 2 
weeks ago, the second district of the American Legion and American 
Legion Auxiliary unanimously passed a resolution memorializing this 
committee for expeditious action on this question. The people are be- 
ginning to realize that the Constitution of the United States is in 
danger. 

I know there are men here better qualified than I am to thread 
through the idiosyncrasies of this question, but I tell you nobody in 
the room is better able than I am to tell you the political implications. 
This is the hottest question since the Civil War. If the American 
people know that the Constitution is in danger, they are going to be 
heard from and they are beginning to learn about it. The popular im- 
pact upon this discussion to me is Just as important as the legal impact. 

Senator Watkins. May I add Utah and the Inter-Mountain States 
to the list you named a moment ago, Illinois and Indiana ? 

Senator Dirksen. Dean Manion, do you think there is a sufficient 
background now in the country in connection with this resolution 
to warrant early action by the Congress, or is there something to the 
proposal that has been bandied about a little that perhaps action 
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ought to be delayed, this ought to be turned over to a commission for 
further study and exploration? Of course, I know how those com- 
missions work. These things normally get bogged down and lost, and 
the opportunity for action then goes by the board. What is your 
notion about the urgency of this thing? 

Mr. Manton. Senator, I think it is a matter of critical urgency. ] 
am sure that if you gentlemen were not so busy here in Washington 
you could verify this. I made a statement a week ago before the 
Western Petroleum Association in San Antonio. I had 500 copies of 
Senator Dulles’ statement with instructions as to its implications. 
The secretary told me that the 500 copies disappeared in 5 minutes, 
and they had to run off more of them. This is the kind of reaction 
you get from cross sections of this country. The people are concerned 
about this matter. They write me asking what we can do, what can 
one small person do to save the Constitution of this country. It is 
the force of these political reactions that drives me here this morning. 
I am not here as a Constitution expert. I am here simply to tell you 
how the American people feel about the Constitution. 

As I said before, do not fool yourselves; they prefer the Constitu- 
tion to any treaty on earth, no matter what you call it, no matter who 
negotiates it or the urgency that prompts it. 

Senator Dirksen. I have one more question. If we restrict the 
self-executing quality or attributes of the treaty, it is contended, of 
course, that then you make the legislative machinery so cumbrous 
by requiring action in the way of implementation by both branches 
of Congress, rather than by the simple approval by two-thirds of the 
Senate. Can you see anything wrong, after all, in requiring an extra 
check or safeguard if it can be done, where the rights of the people 
and the rights of the States are involved ? 

Mr. Manion. No, Senator. We have in this country what we call 
a government of law. Would the people who object to the require- 
ment that legislatures implement this treaty want to subject us to 
something other than a government of law? The people are governed 
by laws passed by the Senate and the House of Represent atives, and 
by the Indiana and Illinois legislatures, and there is no provision for 
any other type of government. What this amendment seeks to do is 
to maintain this government of people by law rather than by pro- 
visions of treaties. It may be cumbersome. I think that the consti- 
tutional procedures are all cumbersome, but the Constitution of the 
United States was not designed to streamline the Government of the 
United States. It was designed to hold down the Government of the 
United States against tyranny because the people recognized what 
George Washington s said that the Government is like ‘fire; it is a 
dangerous thing, you have to contain it behind iron walls. That is 
precisely what the Constitution does. The fact this does not expedite 
or streamline these international relations in their impact on me is no 
argument in my judgment as to why they should not be required to 
be implemented by statute. 

The CuarrkMan. Senator Bricker. 

Senator Bricker. I want to express my appreciation first for being 
here with this committee, second to thi ink Dean Manion for coming 
and giving such a clear and patriotic presentation of this problem. 1 
spoke at Dean Manion’s Institute on Natural Law a few years ago. 
The impact on this in the thinking of the lawyers of this country has 
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been tremendously constructive. I want to express to him a very deep 
\ppreciation not only for what he has said this morning, but for what 
he is doing throughout the country and what he has done in the past 

n the educational field to alert the American people as to the necessity 

f preserving constitutional law in thiscountry. I thank you. 

The Cuarrman. Senator Cooper ? 

Senator Coorrer. No questions, Senator. 

The Cuarrman. Senator Jenner, have you any questions ? 

Senator Jenner. No; but I want to express my appreciation for 
Dean Manion appearing here before this committee, and bringing this 

ll-important question so clearly to the committee. I know this has 
been one of Dean Manion’s great interests for many, many years. The 

me that he has devoted to this subject has cer tainly alerted the people 
ot only of our State, but of the entire United States to this great 
danger that confronts this Nation today. I have no further questions. 

Senator Dirksen. May I intrude this observation? Your fellow 
Hoosier, Dean Manion, 1s something of an answer to an observation 
that has been made from time to time before the subcommittee handling 
this matter. It has been contended that if for arly reason two- thirds 
of the Senate is a frail reed upon which to lean, there is always the 
opportunity to offer reservations to a treaty to bring it into line. 
Now, your friend here from Indiana, and our friend from Utah have 
had a recent experience not so long ago when they offered some reser- 
vations to a treaty that was pending on the Senate floor, and they are 
living examples as to how far you get and how much real attention 
‘an be directed to those resolutions. 

Have you any comment on that particular item ? 

Mr. Manton. I certainly do not think that refuge is to be found in 
reservations, Senator. It has been said, and it is in the record here, 
that a treaty is a contract. It comes to the Senate completely signed 
ind sealed for their ratification. One party to the contract has signed 
itupasitis. Now, how can a second party to the contract write addi- 
tional terms in it, and expect it to be binding? By the very nature of 
things reservations are not binding. I want to tell you that you 
should not think for a moment the American people are not alert to 
your resistance to these things. They know about them and they 
ippreciate it. 

Senator Warxrins. I have a question on this subject. 

Mr. Hughes, the late Chief Justice, said during the course of the 
debate on the League Covenant that reservations properly put in the 
treaty would have the effect of becoming part of the contract, and 
any nation who ratified after that would accept that as part of the 
contract. I think a reservation properly adopted does have some legal 
effect. 

Mr. Manton. Any reservation adopted after that, of course. I do 
not want to go on record against reservations. I am for them if you 
can get them through. I would like stronger protection, if possible. 

Senator Warktns. I agree with you most heartily. 

The Cnatrman. Senator Welker of Idaho. 

Senator Wetxer. I have no questions at this time. I want to thank 
Dean Manion. 

The Cuarrman. Senator Butler. 

Senator Butter. I would like to ask one or two questions. 
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First I want to congratulate you on the work you have done, and are 
now doing on this very difficult question. I know something of the 
time and energy that you have put into this thing, and I certainly 
appreciate it. I know this committee does. I want to get this thing 
down to the point where I can get my hands on it. 

As I understand, the burden of your talk today has been that we 
have two ideologies of government; one is that the peuple are supreme 
and the government is their servant; and the other is that the govern- 
ment is all powerful and the people the servants of that government. 
If we do not do something here now to check this rapid growth and 
expansion of power outside of and beyond the Constitution, we may 
have to embrace the latter form of government, which would make us 
but slaves and servants of our Government, and not masters of our 
Government; is that correct ? 

Mr. Manion. Senator Butler, you are entirely correct. This thing 
has to be saved. In my judgment it cannot be recovered once it is lost; 
as Daniel Webster said, “Miracles do not cluster, and the American 
constitutional system is a political miracle. If we lose it, we will not 
recover it, certainly“in our lifetime.” 

Senator Burier. The alternative to the loss of that government is a 
government by an all-powerful government which is the master of the 
people. 

Mr. Manion. There is no other alternative. As you have stated, 
there are two principles of government, one which recognizes inherent 
rights, and the other which recognizes itself as all powerful. 

Senator Butter. You feel if this amendment is not now made and 
timely made we have great danger of losing our cherished form of 
government ¢ 

Mr. Manton. I sincerely believe that. 

Senator Burter. When Judge Parker was here the other day he 
suggested that the wording in the “which” clause meant that you would 
have to have the legislature of each of the individual States approve 
any treaty under the Senate Joint Resolution 43. But is not this cor- 
rect, that after the treaty is passed, and there happens to be a law of 
the State that would conform to that treaty, that the Congress has not 
acted on, it would be effective in that State, but not in the States that 
had not passed such legislation; is that correct ? 

Mr. Manton. I believe that is right; yes, sir. 

Senator Butter. In other words, there is no mandatory provision 
that all of the 48 States pass on every treaty, is there? 

Mr. Manion. No, sir. Let us take the matter of education which is 
threatened by UNESCO. Now education is a matter which should 
be very jealously guarded by the locality. The “which” clause means 
that if there is a treaty negotiated through UNESCO or some other 
subsidiary of the United Nations, it will not be effective until it is 
implemented by Congress with a law that Congress could pass in the 
absence of treaty, but Congress could not pass a law on education in 
the absence of treaty. So Kentucky and Maryland and Indiana would 
still be sovereign in the area of education. 

Senator Dmxsen. That is the point I am trying to make. In other 
words, we do not lose anything by the “which” clause. We gain 
by it. 

Mr. Manton. Definitely. 
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The Cuarrmman. Senator McCarran. 

Senator McCarran. I want to commend the dean for his presence 
here and his statement. I think your observations, Dean, at this 
time are especially appropriate because of the movement that pre- 
vails in this country, not prevails, but exists in this country for one 
world government, one world citizenship, and that movement is being 
fostered today, I am sorry to say, by the money of the taxpayers of 
this country. That disclosure was made before the Appropriations 
Committee of the Senate of the United States no later than last year, 
and again this year. In other words, we are fostering today by our 
contribution to the United Nations and through UNESCO and its 
movements, a doctrine of one world government and one world citizen- 
ship, and that that government and the citizenship is superior and 
supreme to the citizenship of the United States. I think your presence 
here is most commendable, because of that fight that some of us are 
compelled to carry on. 

Mr. Manion. We appreciate it, Senator, and I appreciate the op- 
portunity. I want to thank you all for the chance. 

The Cuamman. On behalf of the committee, I want to thank you 
for coming here. 

Senator Dirksen. I think you ought to conclude your statement 
this morning by the text around which you wrote The Key to Peace. 

Mr. Manion. “Remove not the ancient landmarks which thy fathers 
have set.” 

Thank you very much. 

The Cuatrman. Is the Secretary of State ready to testify ? 

Mr. Dulles, purely a preliminary question; you are the present 
Secretary of State of the United States. You have asked to come 
here and testify today. 

Secretary Dutxes. Yes. 

The CHarmman. We are delighted to have you here. You may 
proceed. 


STATEMENT OF HON. JOHN FOSTER DULLES, SECRETARY OF STATE 
OF THE UNITED STATES 


Secretary Duties. I have a prepared statement, Mr. Chairman, 
which I would make if you will permit, following which I will be 
glad to try to answer any questions that the committee members want 
to put to me. 

The CuarrmMan. Would you prefer to read that, and then have 
questions asked ? 

Secretary Duties. If I might, I would prefer to complete the 
statement first. There are copies of it available for the members 
of the committee, so they can follow me. 

The Cuarrman. You may proceed. 

Senate Joint Resolution 1 and Senate Joint Resolution 43 involve 
proposals of the utmost importance. They would basically change the 
Constitution of the United States relative to the making of treaties 
and executive agreements. 

Each of the resolutions would deprive the nation of treatymaking 
power in large areas. They would deny to all treaties the force of 
law, making their enforcement depend on subsequent action of the 
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Congress and, in the case of Senate Joint Resolution 43, also of the 48 
States. They would subject the current, day-by-day conduct of for 
eign affairs to impediments which might be stifling. 

Obviously, these far-reaching proposals should not be enacted with 
out careful study and nationwide awareness of their implications. 

The historical background: Our present constitutional system was 
framed in the light of the external dangers which had resulted from 
the feeble power of the Confederation to deal with foreign affairs. 

Perhaps the most urgent reason for calling of the Convention which 
framed our Constitution was the fact that treaties made under the 
Articles of Confederation were not enforceable because they operated 
upon the States and not upon individuals. There was no Federal 
judiciary with authority to enforce treaties as part of the internal law. 

Out of this grew the treaty provisions of our Constitution. The de 
bates of the Convention and of the Federalist papers show the extreme 
care that was taken in their formulation. They reveal too that some 
of the proposals contained in the resolutions now being considered 
were advanced and rejected. For instance, Gouverneur Morris mad 
a motion that no treaty should be binding “which is not ratified as a 
law.” This was voted down 8 to 1 (2 Farrand 395 2). 

The treatymaking power, as it was written into our Constitution, 

, to be sure, a large power. Treaties made by the President and con- 
pate in by a two-thirds vote of the Senate become law of the land. 
No limitation upon the treatymaking powers are explicitly defined 
in the Constitution or decisions of the Supreme Court. But the 
treatymaking power is not an unlimited power. All of the Supreme 
Court cases which deal with the subject are uniform to that “effect. 

Furthermore, while the Constitution provides that treaties made 
under the authority of the United States shall be the supreme law of 
the land, they only rank on an equality with congressional enactments. 

The effect of any treaty as internal law can be overcome by a simple 
act of Congress. 

That is a constitutional fact which must be, and is, accepted by all 
other nations which make treaties with us. 

The present system has worked well for 160 years. The Supreme 
Court has never had occasion to hold a treaty to be unconstitutional. 
On the other hand, no treaty has ever yet been made which can be 
cited as an example of the abuse of the treatymaking power. These 
two circumstances are persuasive evidence of the care with which 
treaty power has been exercised during the entire existence of our 
Re mublic. 

Ori igin of proponents’ fears: During recent years there developed 
a tendency to consider tre atymaking as a way to effectuate reforms, 

varticularly in relation to social matters, and to impose upon our 
Re public conceptions regarding human rights which many felt were 
alien to our traditional concepts. This te endency caused widespread 
concern, a concern which is reflected in the proposed resolutions be- 
fore you, resolutions which first took form in a prior Congress. 

I believe that that concern was then a legitimate one. Those who 
shared it were alert citizens. I believe they have performed a patriotic 
service in bringing their fears to the attention of the American public. 
But I point out that the arousing of that concern was a correction of 
the evil. 
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There has been a reversal of the trend toward trying to use the 
treatymaking power to effect internal social changes. This admin- 
istration is committed to the exercise of the treatymaking power only 
within traditional limits. By “traditional” I do not mean that to 
imply that the boundary between domestic and international con- 
cerns is rigid and fixed for all time. I do mean that treaties are 
contracts with foreign governments designed to promote the interests 
of our Nation by securing action by others in a way a ad- 
vantageous to us. I do not believe that treaties should, or lawfully 
can, be used as a device to circumvent the constitutions a ene edures 
established in relation to what are essentially matters of domestic 
concern. 

The present trend : To illustrate my point about the change of trend, 
| am authorized to say: 

The present administration intends to encourage the promotion 
everywhere of human rights and individual freedoms, but to favor 
methods of persuasion, education, and example rather than formal 
undertakings which commit one part of the world to impose its par- 
ticular social and moral standards upon another part of the world 
community, which has different standards. That is the point of view 
| expressed in 1951 in relation to the Japanese Peace Treaty. 
Therefore, while we shall not withhold our counsel from those who 
seek to draft a treaty or covenant on human rights, we do not ourselves 
look upon a treaty as the means which we would now select as the 
proper and most effective way to spread throughout the world the 
goals of human liberty to which this Nation has been dedicated since 
its inception. We therefore do not intend to become a party to any 
such covenant or present it as a treaty for consideration by the 
Senate. 

This administration does not intend to sign the Convention on 
Political Rights of Women. This is not because we do not believe 
in the equal political status of men and women, or because we shall 
not seek to promote that equality. Rather it is because we do not 
believe that this goal can be achieved by treaty coercion or that it 
constitutes a proper field for exercise of the treatymaking power. 
We do not now see any clear or necessary relation between the interest 
and welfare of the United States and the eligibility of women to 
political office in other nations. 

These same principles will guide our action in other fields which 
have been suggested by some as fields for multilateral treaties. 

3. The Constitution provides that the President shall have power 
to make treaties by and with the advice and consent of the Senate. 
This administration recognizes the significance of the word “advice.” 
It will be our effort to see that the Senate gets its opportunity to 
advise and consent in time so that it does not have to choose between 
adopting treaties it does not like, or embarrassing our international 
position by rejecting what has already been negotiated out with 
foreign governments. 

Prevention of abuses of power: Recent developments illustrate 
the ways by which abuses of the tre: itymaking power can be avoided. 
In one way or another, abuses have been avoided throughout the life 
of our Republic. The question thus is whether, in the face of 160 
years of nonabuse of the treatymaking power, it is desirable to amend 
our Constitution as now proposed. 
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I have been sympathetic to the point of view reflected in Senate 
Joint Resolution 1, and I have so expressed myself. I have, however, 
now come to the conclusion that this whole matter requires further 
study, because analysis of the pending resolutions shows that they may 
seriously weaken our Government in the field of foreign relations in 
ways which, I know, the proponents of the resolutions do not intend 
or desire. The two different proposals before you, and independent 
drafting efforts of my own, convince me that it is difficult, if not 
impossible, to amend the Constitution so as to exclude possible abuses, 
without incurring risks that are far greater than the risk that the 
present powers will be abused. 

Present importance of treaty power: At this time, perhaps, more 
than ever before in history, the United States should be able to make 
effective contracts with other nations. 

We need national power to achieve free world unity of purpose 
and performance. 

Today about 50 free countries, representing approximately two- 
thirds of the peoples and natural resources of the world, face a grave 
threat. That threat comes from a single totalitarian dictatorship 
which rules one-third of the peoples and natural resources of the 
world. This single despotic power has enormous advantages, unless 
the free nations can work together. This cooperation of the free 
cannot be achieved by imposed unity. It must be achieved largely 
through treaties and executive agreement which will coordinate the 
military and economic strength of the free world, and promote 
friendly cooperation and understanding. The ability of the United 
States to use treaties and agreements to effect this result can become 
a matter of national survival. 

We need national power to make treaties with our potential enemies, 
in order to mitigate our dangers and to ease our burdens through meas- 
ures which would effectively control armaments. Such treaties do not 
now seem likely, but their possibility should not be excluded. 

If we should be attacked, and, unhappily, there should be war, the 
President as Commander in Chief would need the power through 
executive agreements to achieve unity of purpose and of action with 
our allies. And when victory was won, we would need national power 
to make treaties of peace which would heal the wounds of war. 

It is against this background that the pending resolutions must 
be judged. 

DISCUSSION OF RESOLUTION 


Section 1:I could discourse about the resolutions at length. It may, 
however, be enough, if, at this time, I illustrate, principally in terms 
of Senate Joint Resolution 1, why in my opinion the pending resolu- 
tions, despite the good intentions which prompt them, actually could 
be dangerous to our peace and security. 

Section 1 cf Senate Joint Resolution 1 provides that no treaty 
shall abridge any right enumerated in the Constitution. The Con- 
stitution specifies the power of Congress to declare war. Does section 
1 of the proposed constitutional amendment mean that the United 
States can never make a treaty which would outlaw war? Can we 
never agree, with other nations, to abridge the present unqualified 
right of Congress in relation to war? Surely this is no time for the 
United States to make itself unable to enter into treaties which would 
effectively ban the terrible specter of a war. 
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Section 2: Section 2 of the proposed resolution says that no inter- 
national organization may supervise or control the rights of citizens of 
the United States within the United States if those rights are enu- 
merated in the Constitution or are “essentially within the domestic 
jurisdiction of the United States.” This could mean that the United 
States could not make effective treaty arrangements for the interna- 
tional control of atomic energy and mass destruction weapons. The 
United States has always insisted in negotiations and debate with the 
Soviet Union that no limitation or control of armaments would be 
weceptable unless enforced by strict international supervision. This 
was the so-called Baruch plan. The Soviet Union has so far refused 
to accede to such international control. But surely this is no time for 
the United States to make itself unable to participate in the effective 
international control of armaments. 

And how about international supervision of aviation, radio, nar- 
cotics, and quarantine requirements? Mere assertion that these are 
international and not domestic matters will not settle the question. 
We can but speculate as to what decisions the Supreme Court may 
reach as to the meaning and applicati ion of the proposed amendment 
on our Constitution. 

Section 3: Section 3 of the proposed resolution says that no treaty 
shall become “law of the land” except through legislation by the Con- 
gress. This would make it much more diflicult to consummate effec- 
tive treaties. Our Nation’s ability to deal with other nations would 
be gravely impaired. For all treaties which operate within the United 
States would, in the first instance, have to be consented to by the 
Senate by the traditional two-thirds majority and then also, at a later 
date, be put into force by laws requiring the concurrence not only of 
the Senate but also of the House. 

In the past it has often been charged that our present constitutional 
treatymaking process is too difficult, being subject to block by one- 
third plus one of the Senators present. This has been criticized as 
“government by minority.” It has also been suggested that the two- 
thirds Senate requirement be abandoned in favor of a majority of both 
the Houses. But now it is suggested that a two-thirds vote of the Sen- 
ate is not enough—that there must also be a majority vote of the House 
of Representatives if a treaty is to be effective within our country. 

In many countries, the Senate or upper house has become relegated 
toan unimportant role. In this country, the Senate has proudly exer- 
cised a unique role of participating w ith the President in the making 
of treaties. It would occasion surprise and misgivings in many 
quarters if the Senate should now feel so unsure of itself that it sought 
to subject its two-thirds approval to veto by a majority of the House. 

Section 4: Section 4 of the proposed resolution deals with executive 
agreements. It provides that the President cannot make any agree- 
ment of any sort with any foreign government or official except as the 
Congress may prescribe. This section would gravely embarrass the 
President in dealing currently with foreign affairs. Today he is one 
of the coordinate branches of Government with exclusive jurisdic- 
tion in relation to the current conduct of foreign affairs. The pro- 
posed amendment would drastically alter the President’s position in 
that respect and change the present constitutional concept of balance 
of power. 

80572—53-——_53 





828 TREATIES AND EXECUTIVE AGREEMENTS 


Executive agreements of major importance are now customarily 
made pursuant to congressional or treaty authorization, or depend on 
congressional action for their implementation. 

But every day the President, directly or through his agents, makes 
minor agreements of some kind or description with other governments 
or officials. There are masses of agreements made, and changed, 
most daily with relation to the development of foreign bases and 
disposition of our troops abroad. There are many agreements with 
other governments to impose re sstrictions upon trade with areas un 
friendly to us. There are daily agreements regarding a host of mat 
ters. i, his resolution would subj ject this entire process to congr essiona| 
presc ription. 

I know full well that the proponents of this resolution are not 
activated by a purpose to embarrass the President in such matters, 
But that is what the amendment would do. It would so detract from 
the authority of the office of the President of the United States that 
his capacity to deal currently with international affairs would be 
gravely impaired. 

Executive agreements: It has long been recognized that there is an 
undefined, and probably undefinable, borderline between Executive 
agreements which may be made by the President alone and those that 
require valiuation by the Senate as treaties, or the Congress as laws, 
This has occasions ally caused controversy between the executive and 
legislative branches of Government. 

There is a similar undefined, and probably undefinable, borderline 
between international agreements which require two-thirds Senate 
concurrence, but no House concurrence, as in the case of treaties, and 
agreements which should have the majority concurrence of both 
Chambers of Congress. This has occasionally caused controversy be- 
tween the Senate and the House. 

The danger to the Nation, however, from agreements not submitted 
to the Senate as treaties, or to the Congress for legislative validation, 
cannot be great because, without either Senate or congressional action, 
these agreements cannot constitutionally become law of the land. 

This is an area to be dealt with by friendly cooperation between the 
three departments of Government which are involved, rather than by 
attempts at constitutional definition, which are futile, or by the ab- 
sorption, by one branch of Government, of responsibilities which are 
presently and properly shared. 

In order to promote that friendly cooperation, I am authorized by 
the President to advise this committee, the Senate Foreign Relations 
Committee, and the House Foreign Affairs Committee, as follows: 

It has long been recognized that difficulties exist in the determination as to 
which international agreements should be submitted to the Senate as treaties, 
which ones should be submitted to both Houses of the Congress, and which ones 
do not require any congressional approval. 

Differences of opinion resulting from these difficulties have given rise in the 
past to disputes between the executive branch and the Congress concerning the 
handling of international agreements. It must be recognized that it would be 
extremely difficult, if not impossible, to fit all agreements into set categories 
At times there may be disagreement as to the manner in which agreements are 
to be dealt with. While recognizing this, the Executive cannot surrender the 
freedom of action which is necessary for its operations in the foreign-affairs field. 
In the interest of orderly procedure, however, I feel that the Congress is entitled 
to know the considerations that enter into the determinations as to which proce- 
dures are sought to be followed. To that end, when there is any serious question 
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this nature and the circumstances permit, the executive branch will consult 
th appropriate congressional leaders and committees in determining the most 
table way of handling international agreements as they arise. 

Senate Joint Resolution 43: Senate Joint Resolution 43, which 
follows the language proposed by a committee of the American Bar 
Association, contains a further provision. This would require that 
no treaty shall be effective in any field in which Congress in the 
absence of a treaty cannot legislate. This would create a no-man’s 
land in foreign affairs. It would require the concurrence of all 48 
States to make effective such common treaties as treaties of friend- 
ship, commerce, and navigation, extradition, reciprocal inheritance 
taxation, migratory birds, collection of foreign debts, and status of 
foreign troops. In this field of foreign affairs our country would 
not speak with 1 voice but with 49. The primary objective of the 
framers of our Constitution in this respect would be defeated. Those 
remarks, I point out, refer only to Senate Joint Resolution 43, not 
Senate Joint Resolution 1. 

A balancing of risks: I feel sure that the proponents of the resolu- 
tions do not intend to do other than to eliminate the risk of abuses. 
Their motives are, I know, of the highest. The trouble is that, 
when it comes to putting their desire into legal form, the result is 
greatly reduced capacity for national action in an area where it is 
of the utmost importance that our Nation should have power. 

Of course, there can never be power without risk of its abuse. But 
our present constitutional processes have worked successfully for 
160 years. Never during this period has any actual treaty produced 
the results which the proponents of the resolution fear. Whenever 
there has seemed to be danger of that, the people of the United States, 
the judiciary of the United States, the Senate of the United States, 
and the executive branch of the United States have, in their respective 
spheres, meved to repel that danger. What has happened in recent 
months, including the exertions of the proponents of the resolution, 
demonstrates that the resolution is unnecessary. The trend they 
feared has been checked. 

In this connection, a special tribute is due to Senator Bricker. His 
exertions to alert our Nation to possible danger will long be remem- 
bered. It can, however, be judged that the proponents of these resolu- 
tions have themselves shown that amendment of the Constitution is 
unnecessary. 

The test of any constitution is not the way it reads but the way it 
works. George Washington in his Farewell Address pointed out 
that “experience is the surest standard by which to test the real 
tendency of the existing constitution of a country.” He went on to 
warn against “changes, upon the credit of mere hypothesis, and 
opinion.” That, he said, “exposes to perpetual change from the end- 
less variety of hypothesis and opinion.” 

Our Constitution, as it is, has served us well in the field of foreign 
relations. There is no actual experience to demonstrate the need of 
the far-reaching changes here proposed. The fears are hypothetical. 
Therefore, I suggest that this constitutional area is one which deserves 
to be kept under constant observation and study, but that there is no 
present need for constitutional change. se 

The Department of State has prepared a more detailed memoran- 
dum dealing with the legal questions raised by these resolutions. I 
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submit this for the information of the committee and ask that it be 
included with its annexes, in the record of this hearing. 

The Cuarrman. You may. 

(The memorandum follows:) 


STATEMENT BY DEPARTMENT OF STATE ON SENATE JOINT RESOLUTION 1 AND 
SENATE JOINT RESOLUTION 43 


This statement is supplementary to that made orally by Secretary of State 
Dulles in opposition to Senate Joint Resolution 1 and Senate Joint Resolution 43. 


BASIS OF OPPOSITION 


The opposition of the Department is based upon the following: 

1. The amendment of the Constitution as proposed would upset the constitu- 
tional balance of power between the executive and legislative branches and 
weaken the United States in its conduct of foreign affairs. 

2. The disadvantages resulting from such amendment outweight any possible 
advantages. 

3. The fears of the proponents that treaties changing the fundamental charac- 
ter of our Government will be adopted are not justified. 


SUMMARY OF PROPONENTS’ ARGUMENTS 


The arguments of the proponents of the resolutions may be summarized as 
follows: 

1. The amendment is designed to prevent any treaty or executive agreement 
from undermining the sovereignty of the United States or the fundamental rights 
of its citizens, 

2. A constitutional amendment is necessary to protect American rights and 
to preserve the American form of government against changes in its fundamental 
character which are alleged to be threatened by United Nations treaties now 
under negotiation, such as the covenant on human rights. 

The advocates of the resolutions do not claim that any treaties heretofore 
adopted either offend our Constitution or were unwise or improvident. Their 
argument is based rather upon the proposition that since the adoption of the 
United Nations Charter there has been a policy, promoted by the Department 
of State, of bringing into the field of international relations subject matter that 
has heretofore been deemed to be of domestic concern; that numerous multi- 
lateral treaties, under the so-called international bill of rights program, are now 
under negotiation, which if ratified by the United States would change the 
fundamental character of our Government, destroy the constitutional protections 
of our citizens, and’destroy the traditional balance between State and Federal 
power. 

The proposed amendments are designed to prevent this result, it being asserted 
that present constitutional methods do not afford sufficient protection. 

This memorandum will point out that these fears are not justified; that the 
amendments proposed are unnecessary, and their adoption would nof only upset 
the constitutional balance between the executive and Congress but would weaken 
the ability of the United States to deal effectively in the field of foreign affairs 
at a time when world conditions require more than ever before that our country 
be able to act quickly and effectively. 


THE PROFOSED AMENDMENTS 


We turn to the provisions of the resolutions. 
Senate Joint Resolution 1, section 1 

“A provision of a treaty which denies or abridges any right enumerated in 
this Constitution shall not be of any force or effect.” 
Senate Joint Resolution 438, section 1 

“A provision of a treaty which conflicts with any provision of this Consti- 
tution shall not be of any force or effect. * * *” 

These proposals seem unobjectionable at first glance, though unnecessary. 


The treatymaking power is a constitutional power, and as such cannot pos- 
sibly violate the Constitution. 
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Under the supremacy clause, “This Constitution. and the laws of the United 
States which shall be made in pursuance thereof; and all treaties made, or 
which shall be made, under the authority of the United States, shall be the 
supreme law of the land; and the judges in every State shall be bound thereby, 
nything in the constitution or laws of any State to the contrary notwith- 
standing” (Constitution, art. VI). 

Under this clause, treaties, for their duration, take precedence over State 
aws, and this result was deemed by the framers of the Constitution to be 
essential if the United States was to be a sovereign nation and speak as such 
in its dealings with other nations.’ But this, far from justifying the claim 
that treaties may violate the Constitution, only means that treaties under the 
Constitution are a part of the supreme law of he land. 


THE INTERNAL EFFECT OF A TREATY CAN BE NULLIFIED BY AN ACT OF CONGRESS 


A claim that a treaty can violate the Constitution appears unsupportable in 
view of the fact that it is universally agreed that, as a matter of internal law, 
a treaty ranks no higher than an act of Congress, which obviously cannot vio- 
late the Constitution. It is well settled that a treaty is supplanted as law in 
the United States by a subsequent act of Congress intended to have that effect 

Head Money Cases (112 U. 8. 580) ; Chae Chan Ping v. United States (130 U. 8. 
581).) 

The argument that a constitutional amendment is essential to preserve the 
American form of government, the inalienable rights of its citizens, and the 
sovereignty of the United States against abuse of the treaty power appears 

insubstantial when it is realized that these dire and calamitous results, if 
ever realized, could be forthwith undone by a simple act of Congress and our 
constitutional rights thus immediately restored in all their vigor. When the 
nternal effect of a treaty can be overcome by a statute, it seems clear that 
a treaty cannot contravene the Constitution, as no statute can. 

The proponents point out that in Missouri v. Holland (252 U. S. 416), Justice 
Holmes speculates that the constitutional phrase “under the authority of the 
United States,” as applying to treaties, differs from the provision “in pursuance 
of the Constitution,” applying to acts of Congress, and therefore might mean 
nothing more than the formal acts prescribed to make the treaty. From this 
it has been argued that treaties might override the Constitution. 

This argument overlooks: (1) the statement of Justice Holmes in the same 
case “We do not mean to imply that there are no qualifications to the treaty- 
making power,” followed later by the statement “The treaty in question does not 
contravene any prohibitory words to be found in the Constitution”; and (2) that 
the words “under the authority of the United States” were used in the Constitu- 
tion with respect to treaties, instead of the words “in pursuance of the Con- 
stitution” applying to acts of Congress, only to make clear that treaties made 
prior to the Constitution, such as the treaty of peace with Great Britain which 
ended the war for independence, would remain the supreme law of the land.’ 

The cases considering the question have uniformly held that a treaty may not 
violate the Constitution or authorize what the Constitution forbids. Typical 
of these are Doe vy. Braden (16 How. 635) ; Geofroy v. Riggs (133 U. 8S. 258); 
and Asakura v. Seattle (265 U.S. 332). 

It is urged that these authorities are not controlling, and that no treaty has 
ever been declared unconstitutional, the inference sought to be drawn being 
that a treaty may be supreme over the Constitution. The expressions by the 
Supreme Court on the subject were germane to the matter in issue and were not 
mere dicta, and they are uniform. That no treaty has ever been held uncon- 
stitutional may be ascribed to the fact that there has never been a treaty which 
has offended the Constitution and therefore no occasion for the Supreme Court 
so to declare. It is a tribute to the wisdom of the Executive and the vigilance 
of the Senate that in the 164 years of our history, no treaty offending the Con- 
stitution has been ratified. Rather than constituting evidence that treaties may 
override the Constitution, this record is persuasive evidence that there is little 
basis for belief that the treaty power will be abused in the future. 


NO AMENDMENT NECESSARY 


It is urged that since the question has been raised, and since no one advocates 
that treaties may violate the Constitution, no harm could result from an amend- 


1See Annex A: Historical Background of the Treaty Clauses of the Constitution. 
22 Farrand, The Records of the Federal Convention, 1911 edition, 417. 
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_ 


ment to that effect, thus settling the question for all time. The proponents argue 
that since those opposed to a constitutional amendment agree this is the law, 
no harm can result from so declaring. 

The answer to this argument is that it is impossible to draw an amendment 
intended to be declaratory of the present law without running danger of changing 
the present law. In the first place, constitutional amendments are not adopted 
to declare existing law, but to change existing law, and the Supreme Court at 
some future time would no doubt be searching for a reason for the change. Idle 
acts are not to be presumed. In the second place, no matter how artfully the 
words are chosen, their ultimate legal effect or their interpretation cannot be 
anticipated with certainty. 

For instance, is the amendment retroactive? Does it apply to existing treaties 
or only to future treaties? Would it be interpreted to mean that the rule of 
Missouri v. Holland was no longer the law; that the 10th amendment precludes 
the making or the enforcement of treaties on subjects with respect to which 
Congress cannot legislate in the absence of a treaty? Would the United States 
be unable, because of the retroactive effect of the amendment, to fulfill its exist- 
ing treaty obligations? * 

What are the “rights” enumerated in the Constitution which are not to be 
denied or abridged? Rights and powers are generally regarded as synonymous 
The Constitution grants Congress the power to lay and collect taxes, duties, im- 
posts, and excises; to regulate commerce, to fix the standard of weights and 
measures, to define and punish offenses against the law of nations, to declare 
war, to raise and support armies, to provide and maintain a navy. Is it in 
tended that none of these rights may be abridged by treaty? If so, there could 
be no limitations of armaments or curbs on aggressive war by treaty. The exist 
ing United Nations Charter outlawing aggressive war is clearly a limitation to 
that extent on the power of Congress to declare war. Is that to be invalid 
under the amendment? 

These suggest only a few of the difficult questions and uncertainties that would 
arise in the event this provision were to become part of the Constitution—under 
the belief that the law as it presently exists was merely being confirmed. ‘The 
reasons advanced for this amendment seem insufficient to justify the grave risks 
involved in this amendment to our fundamental law. 


II 


SENATE JOINT RESOLUTION 1, SECTION 2 


“No treaty shall authorize or permit any foreign power or any international 
organization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States enumerated in this Constitution or any other 


” 


matter essentially within the domestic jurisdiction of the United Staes. 

The purpose of this proposal appears. in general, to be to prohibit treaties 
which will give international organizations any authority within the United 
States. It is directed toward the type of multilateral treaties which have been 
negotiated or are in process of discussion, snch as the covenants on human rights 
The argument is made that if treaties of this character are ratified by the United 
States, it is conceivable that in the future the rights of United States citizens 
may be subjected to the authority of international tribunals or agencies, with 
the result that their rights under the Constitution may be lost or abridged, the 
sovereignty of our country imperiled, and the balance between the States and 
our Federal Government destroyed. 

No such treaty has ever been ratified. Fears are expressed, however, that 
such may happen, so it is proposed that the Constitution be amended so as to 
absolutely prevent its happening. 

The proposal rests upon the assumption that the presently existing controls, 
while adequate in the past to prevent such dire consequences, may not prove 
adequate in the future. The existing controls consist of a President sworn to 
uphold the Constitution, two-thirds of the Senate, who have taken similar oaths, 
and a Supreme Court. In addition, there is the further safeguard that Congress 
can at any time overcome the disastrous effect of such a treaty by enacting a 
statute. 


*See Annex B: Treaty Provisions Prevailing Over Inconsistent State Laws on Subjects 
on Which Treaties Were Necessary for That Purpose. 
‘The Constitution, art. I, sec. 8. 
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To be measured against the claimed advantages of such an amendment are the 
disadvantages which will result. 


INTERFERENCE WITH UNITED NATIONS 


While supporters of the amendment disavow any intention of interfering with 
the legitimate activities and purposes of the United Nations, this would appear 
to be the inevitable result in the field of the prevention of war. 

Collective security has been the goal of the United States for many years. The 
Kellogg-Briand Pact and similar treaties outlawing aggressive war testify to our 
attempts in this direction, all of which have failed to achieve their objectives, 
because it is said that the sanctions were insufficient. If the reign of law is ever 
to supplant war, there must be some binding means of adjudicating disputes and 
enforcing judgments. 

While article 2, paragraph 7, of the Charter of the United Nations provides 
that nothing in the charter shall authorize the United Nations to intervene in 
matters which are essentially within the domestic jurisdiction of any State or 
shall require the members to submit such matters to settlement under the charter, 
this is limited by a provision that this principle shall not prejudice the application 
of enforcement measures under chapter VII. This chapter relates to actions 
with respect to threats to the peace, breaches of the peace, or acts of aggression. 
Article 41 authorizes the taking of measures not involving the use of armed 
force which “may include complete or partial interruption of economic relations 
and of rail, sea, air, postal, telegraphic, radio, and other means of communica- 
tion * * *.” Some of these obviously would affect matters “essentially within 
the domestic jurisdiction of the United States” and also “rights of citizens of the 
United States within the United States.” For instance, an embargo or blockade 
would obviously affect the rights of citizens in the United Etates. 


IN THE FIELD OF PEACE, DISARMAMENT, AND WAR 


if there is to be an international police force with power to prevent aggressive 
war with force, it obviously must be able to operate within the territory of the 
aggressor, and this would necessarily have an effect there on its citizens. There 
must also be somebody which makes the decisions as to when and where the force 
is to be applied. This decision would obviously affect the rights of the citizens of 
the country affected, in that country. 

No one can realistically imagine the United States engaging in an “aggressive” 
war. But if it is ever to be a party to an organization possessing the powers just 
described, it must give to that organization powers such as are prohibited in the 
proposed amendment. Treatymaking is a two-way street. We cannot obtain 
rights with respect to the citizens of other nations, without agreeing to give 
similar rights with respect to our own. 

There seems to be common agreement that no measures for international dis- 
armament can be effective without inspection by an international body to see 
that the limitations are observed. We cannot expect to have these privileges with 
respect to Soviet Russia, unless we are willing to give them ourselves. 

The Baruch proposal for atomic disarmament was based upon control at the 
source and inspection by an international agency which would possess powers 
over the process and ownership of atomic facilities. The United States proposed 
this solution for the problem created by the progress of atomic science. It met 
with widespread approval by the free nations but was blocked by Soviet opposi- 
tion. Section 2 of the proposed amendment if adopted would not only prevent our 
advocating such a proposal, it would prevent our agreeing to such a proposal if 
advanced by others. 

To be safe in this world of enemies and potential enemies, we must have friends, 
and we must have agreements with friends covering joint or cooperative action 
for mutual objectives. During the last war, our effectiveness was multiplied by 
the possession of bases in other countries. In these bases we were given broad 
powers: Rights of supervision and control, amounting in some cases to a limited 
sovereignty. In some instances we were given the right to try nationals com- 
miting offenses within the base and the right to refuse the service of local 
civil and criminal process therein. We also obtained in some instances freedom 
from local taxation, the right for our vehicles to use local roads without license 
or fee, and similar rights necessary to the maintenance and effective use of a 
military base. 
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It is reasonable to anticipate the necessity of our having to grant similar 
rights to the forces of allies, if their presence here became desirable for our 
defense. We cannot claim rights in foreign countries unless we are prepared 
to grant similar rights in our own. 

There are agreements in the field of international finance that it might be 
desirable to enter into at some future date that would be prohibited by section 2, 

The United States has conventions with its neighbors, Canada and Mexico, 
under which mixed conventions determine questions which affect the rights of 
United States citizens. We have the International Telecommunication Union, 
of which we are a member, which deals with radio frequencies and related 
matters It is reasonable to anticipate that at some future time it might be 
desirable that such an international body be given authority to take action which 
might affect the rights of citizens of the United States within the Unied States 

Local effects may flow from the Convention on International Civil Aviation of 
1944. It declares that its council can provide or administer airports and naviga 
tional facilities for foreign air services in any nation on its request and specify 
reasonable charges therefor. It may conduct investigations and settle disputes, 
subject to appeal to ad hoe arbitration or the Permanent Court of International 
Justice. 

Section 2 will seriously interfere with, if not paralyze, present international 
measures to check the use of narcotic drugs. Experience of more than half a 
century has proven that it is not enough to adopt export-import controls: The 
illicit international traffic in dangerous drugs can be checked only by effective 
controls on manufacture or production of drugs. It has been found that the 
institution of effective controls on manufacture or production of narcotic drugs 
requires international agreement. One country cannot expect another country 
to impose such controls on its citizens unless that country imposes similar con- 
trols on its own citizens. 


ADJUDICATION OF CLAIMS AND DISPUTES 


The International Court of Justice represents the type of cooperative effort 
to extend the rule of law in international disputes between states that has met 
almost universal approval. It is true that our adherence to the Court’s com- 
pulsory jurisdiction excepted matters of essentially domestic jurisdiction, but 
it would seem unwise to prohibit by a constitutional amendment an extension of 
the jurisdiction of the Court at some future date to cover the adjudication of 
claims of, or demands against, our citizens. Having in mind the doctrine of 
sovereign immunity, it may well prove to be highly advantageous that we be 
able to afford our citizens access to an international tribunal for the adjudication 
of their claims against foreign governments. This in turn would require that 
they submit such claims, which might be in the nature of debts locally contracted, 
to the Court’s jurisdiction and the reciprocal liability that might result from 
an adverse decision. 

In certain treaties we have given the International Court jurisdiction to adju- 
dicate treaty violations. Our recent treaty with Japan is an example. This 
treaty requires the recognition by Japan of certain prewar bonds, and so the 
claims of American bondholders may thus become the subject of adjudication 
by that Court. 

There is pending a treaty for the settlement of German debts. It will include 
a provision for the arbitration of the question of the validity of the bonds held 
by American citizens, the arbitration to be heard before a board having a German 
representative. Arrangements of this character seem highly advantageous. 

When American claimants were seeking to recover damages for losses incurred 
in the Black Tom explosion during the First World War, they were glad to have 
the opportunity to submit them for adjudication to an arbitration commission, 
appointed by Germany and the United States. 

While the Department of State and other executive agencies concerned con- 
sider the functions and powers of the above-mentioned organizations and tri- 
bunals to be clearly of an international character and proper treaty subjects, 
there remains a very real possibility of vexatious litigation based on the proposed 
amendment which would impede seriously the application of and compliance with 
our formal treaty obligations. 

In the absence of any showing that the proposed section 2 would have been 
required in the past to protect the United States against unwise treaties, it seems 
undesirable now to place in the Constitution a provision that would prevent in 
the future highly desirable treaties of the character which it proscribes. 
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Ilr 
SENATE RESOLUTION 1, SECTION 3 


“Section 3. A treaty shall become effective as internal law in the United States 
only through the enactment of appropriate legislation by the Congress.” 

Chis provision means that no treaty, even when approved by the Senate, shall 
have effect as internal law until implemented by an act of Congress. That is to 
say, no treaty shall be “‘self-executing.” 

Thus a treaty, such as the ordinary one of friendship and commerce, will not 
be operative as internal law until after it has been approved by two-thirds of the 
Senators present, and a statute has been enacted by majority vote of the House 
and majority vote of the Senate. 

\ similar proposal was advanced at the time our Constitution was framed, and 
rejected by a vote of 8 to 1. Gouverneur Morris proposed then that the Consti- 
tution provide “No treaty shall be binding on the United States which is not 
ratified by a law.”* Nothing has occurred in the intervening years which would 
lead to the conclusion that this decision of the Convention was not a wise one. 

It should be realized that many treaties are not self-executing by their terms, 
and the Senate now has the power to require that a treaty be not self-executing, 
either by adding a reservation to that effect or refusing its consent until such 
a provision is added, In cases where the language of the treaty does not clearly 
indicate its character as being self-executing or not, the Senate can require such 
clarification as a condition of its consent. 

It would seem therefore that the argument for this provision reduces itself 
to the proposition that the requirement of implementation by the Congress is an 
additional safeguard against unwise treaties—for in that event Congress as well 
the Senate will scrutinize them. 


rE CONGRESS NOW POSSESSES VETO POWER 


There is the additional safeguard that the internal effect of any self-executing 
treaty can be overcome or eliminated at any time by a simple act of Congress. 
Thus there presently exists a veto power in Congress, whereby it can, in the 
event it finds as a result of actual experience that the internal operation of a 
treaty is undesirable, erase it by statute. Such was the action which is reported 
in Chae Chan Ping v. United States (130 U. 8S. 581), the Chinese Exclusion case, 
where the Supreme Court held that the right of Chinese to enter our country, 
given by the terms of an existing treaty with China, were overcome and annulled 
by a later act of Congress, the Chinese Exclusion Act of October 1, 1888. This 
action is not only an illustration of the exercise of the veto power presently 
possessed by the Congress over the internal effect of treaties, but also shows 
that treaties only rank with statutes as internal law, and obviously, therefore, 
cannot override or violate the Constitution. 


PROCEDURE IN OTHER COUNTRIES 


Some of the proponents of this provision assert that the “change would place 
the United States on a parity with other nations in the treatymaking process.” 
It is pointed out that Great Britain and France require legislation before a 
treaty becomes effective as internal law. In Great Britain an act of Parliament 
is required before a treaty is operative as internal law, but that is a less difficult 
requirement than approval by two-thirds of our Senate. Great Britain does not 
require the double-barreled procedure of (1) approval of ratification, and then 
(2) implementation. 

France requires legislative approval for eight specified types of treaties. In 
those cases by a single legislative act Parliament authorizes the Executive to 
ratify the treaty which, upon its entry into force, is immediately binding and 
obligatory on public authorities and on individuals. In the event of conflict with 
a law, the treaty has priority regardless of whether the conflicting law was 
enacted before or after the treaty. Thus a treaty under French Jaw cannot be 
overcome domestically by a simple legislative act as in this country. 

Having in mind that both Great Britain and France have a parliamentary form 
of government where the Premier who negotiates the treaty is the chosen repre- 
sentative of the majority party which controls the Parliament, and that in addi- 


52 Farrand, The Records of the Federal Convention, 1911 edition, 392. 
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tion those countries do not have a Federal system, it seems clear that the p 
cedures in the countries named not only do not furnish a persuasive argume 
in favor of the amendment, but to the contrary.* 


HARMFUL EFFECTS ON INTERNATIONAL NEGOTIATIONS 


A treaty is not a one-way street It represents an international barga 
which history has shown is only effective if and as long as it represents un 
advantageous arrangement for both parties. We cannot secure advantages or 
privileges in another country unless we are prepared to grant comparable ones 
within our own. Our ability to assure those with whom we negotiate that 
when we seal the bargain, there is reasonable ground to believe that it will he 
made effective with the advice and consent of the Senate, is an essential ingred 
ient in our ability to negotiate successfully. When approval by the Senate, wit! 
whom there can be and is close cooperation with the Executive, is the sole 
requirement we are in a position to give reasonable, although not absolute, assu 
ances during negotiation. That approval must be given before the treaty is rati 
fied and brought into force with the other nation or nations. But if action by 
Congress is to be required in addition, it is conceivable, and in fact the amend- 
ment would be meaningless if it were not anticipated in some instances, that a 
treaty would receive the consent of the Senate and yet fail of implementation by 
Congress. In that event the United States would either lose all benefits of the 
treaty, if ratification were postponed until after enactment of legislation, or, 
if ratification took place before the Congress acted, the United States would be 
in default on its treaty obligations. 

It seems reasonable to conclude that such a requirement would prejudice the 
United States in its negotiations with foreign countries, without compensating 
advantages 

PAST EXPERIENCE 


This proposal must be distinguished from the many that have been advanced 
in the past that the House of Representatives be brought into treatymaking by 
requiring ratification by a majority of both Houses instead of by two-thirds of 
the Senators voting. These proposals were intended to make it easier to ratify 
treaties, rather than more difficult, as are the present proposals. 

The Senate has always been the conscientious guardian of its role in treaty 
making; it has subjected treaties to close serutiny and has unhesitatingly re 
jected or modified treaty provisions which in its opinion were contrary to the 
best national interest.’ Even so, its action in rejecting treaties has been criti- 
cized as government by a minority. Such eriticism is the principal basis for 
the proposals that treaties be ratified by a majority vote of both Houses. All 
have failed of enactment, although in 1944 hearings were held on six consti- 
tutional amendments that would have permitted treaties to be made with the 
concurrence of a simple majority in each House.* 

Perhaps a lesson can be drawn from the fact that the pendulum swings period- 
ically from the side of making it more difficult to make treaties to the side of 
making it easier. Does this not indicate the wisdom, of those who drafted the 
Constitution and its treatymaking provisions, which lie between the extremes 
of the varying proposals? They have stood unchanged from the beginning, 
and history records that they have never been abused or failed in practice. 


IV 
SENATE JOINT RESOLUTION 1, SECTION 4 


“All executive or other agreements between the President and any inter- 
national organization, foreign power, or official thereof shall be made only in 
the manner and to the extent to be prescribed by law. Such agreements shall 


*For summary statements of the treaty procedures in a number of foreign countries, as 
furnished by their governments in response to a request from the Department of State, see 
Annex C 

7A survey made by the Department of State in March 1953 indicates the caution of the 
Senate in considering treaties. Of the 1,224 treaties submitted to the Senate from 1789 
to 1953, 130 failed of Senate approval: 214 were approved with reservations or under 
standings; and 31 were still pending in the Senate on March 24, 1953. Of the total 
submitted, exclusive of pending treaties, 10.9 percent failed of Senate approval by reason 
of rejection, failure to take action, or withdrawal; 28.8 percent either failed of Senate 
approval or were approved subject to reservations and understandings. 

5H. J. Res. Nos, 6, 31, 238, 246, 264, and 320, 78th Cong. (H. J. Res. 64 of the same 
Congress would have required only Senate concurrence, without any two-thirds rule.) 
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be subject to the limitations imposed on treaties, or the making of treaties, 
by this article.” 

The proposal that the President may not make any agreement in the field of 
foreign affairs without the permission of Congress is perhaps the most far reach- 
ing of all the proposals. 

It would transfer to Congress the constitutional powers which the President 
now possesses in the field of foreign affairs. Congress and not the President 
would represent us or direct our representation in our dealing with foreign 
nations. 

Perhaps the unique feature of our Constitution is the provision for the separa- 
tion of powers between the legislative, executive, and judicial, each supreme 
in its field, the whole constituting a system of checks and balances. The pro- 
posed amendment would destroy this separation insofar as it relates to 
the President’s constitutional authority in the realm of foreign affairs. 

It is difficult, if not impossible, to define an executive agreement. It is loosely 
used to describe any agreement made by the President with a foreign country 
which is not ratified as a treaty. Ordinarily, however, the term “executive 
agreement” is intended to denote a transaction of a somewhat formal and im- 
portant nature, such as a protocol, a modus vivendi, a postal convention, etc. 

The majority of such agreements which are of importance or duration are 
made pursuant to prior legislative authority—such as the reciprocal trade agree- 
ments—or are implemented by later congressional enactment. They may be 
more accurately described as legislative-executive agreements. With respect to 
them the legitimate objectives of the amendment have already been accom- 
plished.” 

There are a multitude of other agreements, however, which the President 
makes in the course of the day-to-day operations of our foreign affairs which 
were described by John Bassett Moore 50 years ago as follows: 

“The conclusion of agreements between governments, with more or less for- 
mality, is in reality a matter of constant practice, without which current diplo- 
matic business could not be carried on. A question arises as to the rights of 
an individual, the treatment of a vessel, a matter of ceremonial, or any of the 
thousand and one things that daily ocgupy the attention of foreign offices without 
attracting public notice; the governments directly concerned exchange views and 
reach a conclusion by which the difference is disposed of. They have entered 
into an international ‘agreement’; and to assert that the Secretary of State of 
the United States, when he has engaged in routine transactions of this kind, 
as he has constantly done since the foundation of the Government, has violated 
the Constitution because he did not make a treaty, would be to invite ridicule. 
Without the exercise of such power it would be impossible to conduct the business 
of his office” (20 Political Science Quarterly 385, 389-390). 

The power of the President to make agreement shas been recognized by the 
Supreme Court.” While a treaty signifies a compact made between two or more 
nations with a view to the public welfare, there are other international compacts 
which are not treaties and do not require the participation of the Senate. 


IMPORTANT EXERCISES OF THE PRESIDENTIAL POWER 


Aside from legislative-executive agreements and executive agreements dealing 
with the day-to-day conduct of our foreign affairs, there are other executive 
agreements of great importance in that field. Some are based on the exercise 
of the President's authority as Chief Executive in dealings with foreign govern- 
ments, his authority to receive ambassadors, and finally his authority as Com- 
mander in Chief. 

In these capacities there are agreements of the greatest importance that must 
be made promptly in order that our national interests may be safeguarded. 
Obviously if this amendment were to be adopted, Congress would grant some 
broad authority to make such agreements. In time of war, such a prior grant of 
authority must needs be broad, for we cannot expect foreign nations to commit 
themselves to us unless we are to commit ourselves in return. 


®*See Annex D: Memorandum Relating to the Making of International Agreements Other 
Than Treaties. 

1” United States v. Curtiss Wright Corp. (299 U. 8. 804, 818): Altman &€ Co. v. United 
States (224 U. S. 583); United States v. Belmont (301 U. S. 324): United States v. Pink 
(315 U. 8. 203). 
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It is a matter of speculation, but it is reasonable to believe that if this provyi- 
sion had been in effect during the late war, blanket authority would have been 
granted to the President to make agreements 

The proponents of this provision no doubt did not intend to put limitations upon 
the constitutional authority of the President as Commander in Chief, but this 
would be the result of the amendment. Agreements with foreign nations for 
bases, for the disposition of troops, for joint diplomatic action, and for a multi- 
tude of other matters would then be impossible except with congressional 
authority. 


EXAMPLES OF EXECUTIVE AGREEMENTS 


In the exercise of his power as Commander in Chief in time of war, the Presi 
dent is called upon to make agreements of the greatest importance promptly, 
and in many cases without immediate publicity. Where we have allies, as ap- 
pears necessary in this modern world, effective operations require an almost 
constant succession of agreements and understandings. This is the case not 
only during the progress of an actual war, but in anticipation of war, or during 
a “cold war.” 

The Japanese surrender and the creation of the Far Eastern Commission, 
the German surrender, the agreements with our allies for the occupation of 
Western Germnany, the arrangement for the conduct of our operations in con- 
nection with the Boxer Rebellion and its settlement, the arrangements made 
with Mexico in 1882 covering the passage of troops of either country over the 
border in connection with Indian depredations, are all examples of the exercise 
of the Executive power to make agreements in the foreign field. 

The “gentleman’s agreement” with Japan covering immigration of laborers, 
and the agreement which protected us against a flood of Canadian potatoes dur- 
ing the maintenance of our price-support program, are examples of the exercise 
of the Executive power during peacetime. Some agreements of this general 
character would be impossible if an attempt were made to formulate them as 
treaties, others must be made immediately operative to be effective, and others 
continue only so long as they appear mutually advantageous. The restrictions 
proposed would appear to make it difficult er impracticable to conduct our foreign 
affairs successfully. 


REQUIREMENTS FOR DOUBLE AUTHORIZATION 


Section 4, requires in the case of executive agreements which are to have in- 
ternal effect, not only authorization before the agreement is made but also 
implementation by act of Congress after it is made—in effect, a double authoriza- 
tion. Such would appear to be the result from the inclusion in section 4 of the 
provision that executive agreements shall be subject to the limitation on treaties, 
i. e., that to be effective as internal law they must be implemented by congres- 
sional act. 

Thus it would appear that in various fields the action of the Executive pur- 
suant to prior legislation would be severely hampered in its effectiveness by the 
requirement for subsequent legislation to implement his action. Such would 
seem to be the case in action under the Recriprocal Trade Agreements Act 
(19 U. S. ©. 1851) and in such matters as civil aviation and communication. 


EXISTING SAFEGUARDS AGAINST ABUSE OF EXECUTIVE POWER 


Legitimate fears with respect to abuse of Executive power in the field of for- 
eign affairs would seem not to justify (1) the permanent shift of the Executive's 
constitutional power to Congress, (2) the hampering of the Executive’s authority 
to deal promptly and effectively with the problems which confront our country 
in the foreign field. 

This is particularly the case when it is realized that curbs now exist against the 
improper exercise of Executive authority, including the following: 

1. The internal effect of an executive agreement can be overcome by an act of 
Congress. 

2. Most executive agreements require implementation by Congress to be 
effective 

3. Congress possesses the power of the purse and of investigation, and the 
Senate must confirm Presidential appointments. 





TREATIES AND EXECUTIVE AGREEMENTS 839 


V 


Senate Joint Resolution 4% includes the following: “A treaty shall become effec- 
tive as internal law in the United States only through legislation which would 
be valid in the absence of treaty.” 

rhe latter part of this provision reading “which would be valid in the absence 
of treaty” does not appear in Senate Joint Resolution 1. It is referred to popu 
arly as the “which clause” and has its origin in a proposal formulated by the 
committee on peace and law of the American Bar Association, 

This provision would prevent a treaty from being self-executing as internal law 
and in addition would limit its effect as internal law, even if implemented by an 
act of Congress, to subjects and areas in which Congress could legislate under its 
delegated powers absent a treaty. It would cut down the treaty power to the 
limits of powers already vested in Congress. 

One of the primary objects of our Constitution is to permit the United States 
to speak as a sovereign state with one voice in foreign affairs. This proposal 
would destroy this; it would create a no-man’s land in foreign affairs. It would 
require in certain broad fields of foreign relations not only a treaty consented to 
by the Senate but an act of Congress and legislation by each of the 48 States 
Our Nation would thus, instead of speaking with a single voice in foreign affairs, 

peak with 49. 
SOURCES OF OUR TREATY PROVISIONS 


One of the chief reasons for calling the Constitutional Convention was the 
difficulty experienced in security compliance with treaties made under the 
Articles of Confederation.“ Three treaties with France, besides making her our 
ally, provided that nationals of both counries should have the right of inherit- 
ance.” The treaty with the Netherlands of October 8, 1782," provided for re- 
ciprocal rights of inheritance and freedom to worship. The Treaty of Peace of 
1783 with Great Britain, which ended the Revolutionary War, provided that 
creditors of both nations should meet no lawful impediment in the collection of 
debts theretofore contracted.” 

Great difficulty was experienced in securing observance of these provisions 
by the various States. Virginia in 1777 enacted a law which interfered with 
the collection of debts owed British nationals. 

Madison speaks of disregard of the authority of the Confederation by viola- 
tion of all of these treaties“ and when the supremacy clause was being formu- 
lated insisted on the insertion of phraseology to make clear that eixsting as well 
as future treaties were to be the supreme law of the land. 

In Ware v. Hylton (3 Dall. 199), the Supreme Court held that the Treaty of 
Peace of 1783 with England prevailed over the laws which Virginia had enacted 
interfering with the collection of debts owed the British. 

Thus the very questions posed by this proposal were considered and decided 
by the Constitutional Convention, and the supremacy clause was adopted to 
make impossible the situation which this proposal seeks to create 

Nobody in the published debates of the Constitutional Convention ever sug- 
gested that the scope of the treatymaking power should be cut down to the do 
mestic powers of Congress. It was always assumed that the United States had 
the same powers in foreign affairs as were possessed by the other nations with 
whom it might negotiate. 

The treaty power if it cannot reach certain areas denied to Congress under 
the 10th amendment will be only a partial treaty power, incapable of assuring 
to a nation with which we have made a bargain the consideration we have 
promised to it, unless and until 48 States shall individually decide that they 
wish to acquiesce. This turns back the clock to the Articles of Confederation. 


TYPES OF TREATIES AFFECTED 


An example of the type of treaty that will be affected by this proposal is the 
familiar type of treaty of friendship and commerce, of which there are more than 
30 now in effect. Such treaties customarily grant to the citizens of each of the 
contracting countries the same rights as citizens of the other country, to engage 


42 See Annex A: Historical Background of the Treaty Clauses of the Constitution 
1228 Stat. 6, 12; 17 Stat. 795. 

788 Stat. 32. 

48 Stat. 80 

%3 Farrand, The Records of the Federal Convention, 1911 edition, 548. 
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in business, inherit property, and the like. The rights thus assured are local: 
they are not matters as to which Congress absent a treaty can legislate. There 
fore, to be effective, each State would have to enact implementing legislation, 
a matter obviously impossible of effective accomplishment. 

The same results would obtain in the case of extradition treaties, of which 
there are more than 80, treaties covering reciprocal inheritance taxation, mi- 
gratory birds, collection of debts, and the status of foreign troops. 

This particular proposal would reverse Missouri v. Holland (252 U. 8S. 416), 
the Migratory Bird case, and make it impossible for a treaty, implemented by an 
act of Congress, to provide for the protection of migratory birds without legisla 
tive action by the several States. 

So also with Asakura y, Seattle (265 U.S. 332,341). Despite a treaty of friend- 
ship and commerce, assuring a foreigner the privilege of engaging in business in 
the United States in consideration of a similar privilege granted United States 
citizens in the foreign country, any State with impunity deny the foreigner 
the rights granted him by the United States by such a treaty. 


CONCLUSION 


In this shrinking world, it is more than ever necessary that our country be able 
to act promptly and effectively in the field of foreign affairs. 

As we have enemies, so must we have friends. We must be able to give 
promises in return for promises, and we must be able to perform on those 
promises, 

So, also, we must be able to deal with our enemies, and to give assurances to 
them, as we may demand assurances from them: assurances the fulfillment of 
which we can guarantee, as we may exact guaranties from them. 

Treatymaking is a two-way street. We cannot expect nations to grant us 
rights and privileges unless we not only promise them rights and privileges in 
return but actually deliver them in return. 

We must be able to continue to speak as one nation in foreign affairs; we 
cannot bargain effectively if we speak with 49 tongues. 

Our existing treaty provisions have operated effectively and without abuse 
for more than 164 years despite the changes that have occurred, again testifying 
to the genius of those who framed our Constitution. 

We should not now change them to meet hypothetical dangers, for the damage 
thus caused outweighs any possible advantage. The changes are designed to 
make it impossible to make a bad treaty or a bad executive agreement: in the 
process it will be made almost impossible to make good ones, 

It is always possible to abuse power or to exercise powers unwisely; but the 
remedy does not lie in denying the power entirely, or so shackling it as to make 
its effective exercise impossible. Rather, the safeguard lies in a vigilant public 
and an alert and able Executive and Senate. Never before in our history has it 
been so necessary that our treaty power be not hampered or diluted, for on its 
wise and prompt exercise our very national safety may depend. Must we not 
consider our successors to be as patriotic and responsible as their predecessors, 
and are we entitled to deprive them of the very powers that may be necessary for 
their preservation? 

Finally, we must be sure indeed of our ground before we alter our Constitution, 
which has been described by Bryce in the following terms: 

“Yet, after all deductions, it ranks above every other written constitution for 
the intrinsic excellence of its scheme, its adaptation to the circumstances of the 
people, the simplicity, brevity, and precision of its language, its judicious mixture 
of definiteness in principle with elasticity in details” (Bryce, The American Com- 
monwealth, 1889 edition, vol. 1, ch. III, p. 25). 


ANNEX A 
HIsTorRIcaL BACKGROUND OF THE TREATY CLAUSES OF THE CONSTITUTION 
CRITICAL PERIOD IN FOREIGN AFFAIRS 


The treaty clauses of the Constitution, like the Constitution as a whole, were 
the product of a time of national crisis. They represent a significant part of 
what the delegates to the Philadelphia Convention deemed essential if the 
great objects of the new Nation were to be attained (I Farrand Records of the 
Federal Convention 18, 24, 133, 316). Although domestic instability contributed 
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eavily, the most pressing issues confronting them arose primarily from foreign 

iuses. Gravest of these was the threat to the national security presented by 
British hostility, manifested in many ways, but most menacingly by “cold war” 
tactics along the Canadian border. Others were the Spanish threat to the 

uthwest frontier, inability to protect American shipping on the high seas, and 
the depressed condition of the foreign commerce on which the economic well-being 
){ the country largely depended. Compounding and aggravating these difficulties 
as the inability of the existing Government to act with force and vigor in the 
onduct of foreign affairs and to make the States honor the treaty obligations it 
ssumed on behalf of the Nation 

The remedy the delegates sought was what they termed a “more perfect union.” 
What they expected from such a union was perhaps best expressed by Alexander 
Hamilton, who wrote in the Federalist Papers: ‘““‘The principal purposes to be 
inswered by union are these—the common defense of the members ; the preserva- 
tion of the public peace, as well against internal convulsions as external attacks; 
the regulation of commerce with other nations and between the States; the 
superintendence of our intercourse, political and commercial, with foreign coun- 
tries’ (the Federalist No. 23). It will be noted that the essential elements, if 
these purposes were to be achieved, were an adequate military establishment and 
1 strong foreign affairs power, of which a strong and effective treaty power was 
in indispensable part. If the country’s foreign difficulties were to be overcome, 

settlement had to be reached with Great Britain in particular, for in that 
direction lay the greatest potential danger. Such a settlement could be had only 
by war or by negotiation (VII Burnett Letters of Members of the Continental 
Congress 637-638). It is noteworthy that among the earliest acts of Wash- 
ington’s administration, after the new Constitution had been ratified, were the 
sending of troops to chastise thte Indians of the Northwest Territory and the 
dispatch of an agent to London to seek a negotiated settlement of the sources 
of dispute between the United States and Great Britain. 

Great Britain persistently refused to enter into formal diplomatic rela- 
tions, treating American emissaries with aggravating correctness and question 
ing whether they represented 1 one state or 18 (VIII Adams, C. F., Works of 
John Adams 248). It continued military occupation of the frontier forts it had 
promised in the Treaty of Peace to evacuate. It tampered with the Indians of 
the Northwest Territory, circulating its special agents among tribes deep within 
United States territory, supplying them with arms and ammunition and encourag- 
ing them to keep the frontier regions in constant dread of an outbreak of savage 
warfare. It intrigued with malcontents in the new settlements of Ohio and 
Kentucky. It precipitated a dispute over the Maine boundary and connived with 
separatist elements in Vermont, using special trade privileges as bait for the 
secession of that area from the Union. From Maine to the line of the Mississippi 
British “forest” diplomacy pursued a policy well calculated to take advantage 
of American weakness and of the dissolution of the Union which the British 
believed to be imminent. Along the southwest frontier there were disturbing 
parallels to the situation on the Canadian border. The Spanish claimed large 
areas east of the Mississippi River by right of conquest, and garrisoned fortified 
posts within the disputed territory. They continually stirred up the Indians of 
the region, encouraging them in forays against the frontier settlements. Spain 
closed the Mississippi to the trade of the Kentucky and Tennessee settlers, threat 
ening them with economic strangulation, and set about intriguing with discon- 
tented factions among them, hoping to detach the whole area from the Union as 
a buffer between the United States and the Spanish dominions to the south and 
west. 

The effects of national weakness in foreign affairs were felt also on the high 
seas. America’s sea-borne commerce, in which every section of the country had a 
large stake, was in difficulties. Not yet recovered from postwar depression, it 
was seriously hampered by foreign discriminations. The government under the 
Confederation was unable to remove these discriminations either by treaty or by 
retaliatory action, and failed to give adequate protection to such commerce as the 
United States did have. It concluded commercial treaties, which the States did 
not always observe scrupulously (XXIX Journals of the Continental Congress, 
817-820, 847; XX XIII: 676), with France, the Netherlands, Prussia, and Sweden, 
but failed with Great Britain and Spain, where such treaties were most needed, 
Great Britain, confident that it was secure against American retaliation, refused 
outright. Spain was more amenable, but its price was American acceptance of 
closure of the Mississippi River, which aroused such opposition in the Southern 
States that negotiations had to be broken off. American traders had access to the 





TREATIES AND EXECUTIVE AGREEMENTS 


most profitable European markets only on disadvantageous terms and were 
virtually shut out of the lucrative West Indies trade. Their situation in the 
Mediterranean was even worse, for Barbary corsairs preyed upon American ship 
ping at will, and the Government could neither buy them off nor fight them off 
(XXIX Writings of Washington 185). 


STATE VIOLATIONS OF TREATIES 


Great Britain was able to cite serious treaty violations by the United States 
as justification for its own behavior. The enactment by various States of laws 
impeding the recovery of debts pursuant to article IV of the Treaty of Peace and 
the inability of the National Government to enforce compliance with the treaty 
obligation placed the United States in a difficult and potentially dangerous posi 
tion. Its most implacable enemy was given what the authors of the Federalist 
Papers hold to be one of the “just causes of war” (the Federalist No. 3), and at 
the very least a valid excuse for its own deliberate violation of the Treaty of 
Peace. Great Britain was not loath to take advantage of the situation. John 
Adams, the American Minister in London, was told bluntly that Great Britain 
was prepared to honor the treaty by returning the frontier posts as soon as the 
United States compelled the States to observe the treaty provisions on the col 
lection of debts (XX XI Journals 784). John Jay, as Secretary of Foreign Affairs, 
presented a report to Congress stressing the need for observing the treaty obliga 
tion (XXXI Journals 781-874), and Washington was moved to write to him 
“what a misfortune it is, that Britain should have so well founded a pretext 
for its palpable infractions” (III Correspondence and Public Papers of John 
Jay 207). The dangers arising from treaty violations were emphasized again 
and again during the Convention, during the debates in the ratifying conven 
tions, and in contemporary writings. 


FRAMING OF TREATY CLAUSES 


It was against the background of this international situation that the treaty- 
making power of the Constitution was framed, and the framers were careful to 
assure that the power would be capable of effective use in times of stress. Its 
principal features: absence of specific limitations as to scope or subject matter, 
status as part of the supreme law, and retroactive effect, reflect the exigencies 
of the time as well as considerations of political theory. No serious effort was 
made during the Convention, apparently, to limit the scope or subject matter of 
treaties. Treaties were regarded as a basic instrument of national policy, and 
it was recognized that, if treaties were to achieve the results desired, they would 
have to deal with subjects that were vital to State and sectional interests, such 
as fisheries, the West Indies trade, navigation of the Mississippi, debts owed 
to foreigners, territorial limits, and the like. Otherwise, the negotiated settle- 
ment of outstanding differences with Great Britain and Spain would be frus 
trated. 

The supreme law clause likewise was regarded as indispensable and was agreed 
to unanimously by the Convention (II Farrand 22). ‘The experiences of the past 
4 years with the Treaty of Peace with Great Britain had demonstrated the futility 
of even the broadest power to assume treaty commitments that were binding as 
international law unless, as had not been possible under the Confederation, such 
commitments could be made binding also as domestic law. In view of the special 
importance of assuring that treaties entered into under the Articles of Confed- 
eration, particularly the Treaty of Peace with Great Britain, would not be im 
paired, the supreme law clause was made retroactive (II Farrand 417). This is 
why it was necessary to refer to treaties made “under the authority of the United 
States.” Simple reference to treaties made “in pursuance” of the new Consti 
tution was not sufficient to cover treaties concluded previously. 


LIMITATION ON TREATYMAKING 


It was only after the establishment of a treaty power both broad and effective 
that the delegates turned to consideration of possible limitations on the exercise 
of that power. Here sectional interests came into play, particularly those of New 
England, which was alarmed at the possibility of treaty impairment of its hard- 
won right to participate in the Newfoundland fisheries, and of the Southern 
States which, mindful of the Jay-Gardoqui negotiations, were fearful of possible 
treaty impediments to the navigation of the Mississippi River. Less than a year 
before, the proposed Jay-Gardoqui treaty had forcefully demonstrated how impor- 
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nt State or sectional interests could be affected by treaty. It had further 
hown how the advantages one section desired to gain by treaty might have 
to be obtained at the expense of another section. The Jay-Gardoqui negotiations 
ffered the delegates a striking example of the potentialities of the treaty power. 
Che treaty, had it been coneluded, would have given substantial commercial 
dvantages to the Northern States, and those States lined up in favor of it. 

ese advantages, however, were obtainable only in return for a commitment to 
ermit closure of the Mississippi River to American commerce and navigation 

r 25 or 30 years. The Southern States were unalterably opposed to this 
commitment, and Jay’s request for authority to negotiate on this basis failed in 
Congress, 7 States to 5. 

The delegates at the Philadelphia Convention, after considering many alter 
ative plans, finally agreed upon the two-thirds rule, which was equivalent in 
terms of the new Constitution to the 9-State rule of the Articles of Confederation 
hat had blocked the Spanish negotiation. This represented, as was the case 
vith many other provisions of the Constitution, the drawing of a fine balance 
tween general and particular interest. In this case the freedom of action 
eeded for dealing with a threatening international situation was balanced 
igainst adequate protection for important domestic interests, and the greatest 
amount of protection compatible with the ability to act effectively in the national 
security was provided for. The delegates were faced with the drastic conse- 
quences the treaty power could have to their most vital interests, yet, after full 
deliberation, the only limitation they deemed necessary was the two-thirds rule. 

It was with the treaty clauses in this form that the Constitution was sub 
mitted to the States for ratification and adopted by them. The treaty clauses 
were approved by the States without change and with little opposition. In the 
atifying conventions interest in the treaty power seems to have waned as dis 
tance from the Mississippi River increased. The most intensive discussions 
occurred in States having an immediate stake in the control of that river. For 
the most part, these discussions reflect more the practical concerns aroused by 
the Jay-Gardoqui negotiations than theoretical considerations as to the exercise 
of that power in hypothetical future situations (III Elliott’s Debates 315, 316, 
341, 353). However, the treaty clauses found strong defenders in these States, 
is well as in the Northern and Eastern States, and their conviction that the 
treaty power as framed at the Philadelphia Convention would serve the country 
well prevailed. 

(Eeonomic Treaties Branch, Department of State, March 31, 1953. 


ANNEX B 


TREATY PROVISIONS PREVAILING OvER INCONSISTENT STATE LAWS ON SUBJECTS ON 
WHIcH TREATIES WERE NECESSARY FOR THAT PURPOSE 


There are a large number of treaty provisions, many of which were concluded 
in the early days of this Government, which prevail over inconsistent State laws 
on subjects where, in the absence of treaty provisions, the authority of the Con- 
gress to legislate was considered nonexistent, or at least questionable. 

The number of subjects to which those provisions relate is relatively small, 
but each of them is important. The necessity for treaties on most of the sub- 
jects mentioned has long been recognized as an important factor in the develop 
ment and maintenance of friendly relations with foreign nations. 

While not to be considered as all-inclusive, the following is a representative 
list of such subjects covered in treaties concluded by the United States: 


Real and personal property rights of aliens, especially in connection with 
the right to inherit and dispose of property and the proceeds thereof. 

Regulation of fisheries of international concern. 

Regulation of migratory birds and other wildlife of international concern. 

National treatment of aliens as to taxation. 

Exemption of consular officers of other nations from taxation. 

Rights of consular officers in the settlement of estates. 

Rights of aliens to engage in trade and related activities, manufacturing, 
and professional activities. 

Control of production and distribution of opium. 


The following comments and tabulations are indicative of the consistent prac- 
tice of the United States of including such provisions in treaties. 


30572—53 54 





844 TREATIES AND EXECUTIVE AGREEMENTS 


REAL AND PERSONAL PROPERTY KIGHTS OF ALIENS 


The treaty of amity, commerce, and navigation concluded with Great Britain 
November 19, 1794 (the Jay Treaty), which was the first treaty concluded by 
the United States after the adoption of the Constitution, provides in articles LX 
and X as follows: 

“ARTICLE IX 


“It is agreed that British subjects who now hold lands in the territories of the 
United States, and American citizens who now hold lands in the dominions of 
His Majesty, shall continue to hold them according to the nature and tenure of 
their respective estates and titles therein; and may grant, sell or devise the 
same to whom they please, in like manner as if they were natives; and that 
neither they nor their heirs or assigns shall, so far as may respect the said lands 
and the legal remedies incident thereto, be regarded as aliens. 


“ARTICLE X 


“Neither the debts due from individuals of the one nation to individuals of 
the other, nor shares, nor monies, which they may have in the publie funds, or in 
the public or private banks, shall ever in any event of war or national differences 
be sequestered or confiscated, it being unjust and impolitiec that debts and engage 
ments contracted and made by individuals, having confidence in each other and 
in their respective Governments, should ever be destroyed or impaired by na- 
tional authority on account of national differences and discontents.” 

The rights of aliens to dispose of their personal property within the United 
States by testament, donation, or otherwise, and the rights of aliens to take 
real property, at least to the extent of having a reasonable time to sell it and 
withdraw the proceeds without being subjected to discriminatory taxes, have long 
been protected by treaty, as indicated by the following list of countries with 
which such treaties were concluded in the early years indicated : 


Spain, 1795 Peru-Bolivia, 1836 
Prussia, 1799 Ecuador, 1839 
France, 1800 Hianover, 1840 
Colombia, 1824, 1846 Portgual, 1840 
Denmark, 1826 Hesse, 1844 
Hanseatic Republics, 1827 Wurttemberg, 1844 
Brazil, 1828 Bavaria, 1845 
Austria, 1829, 1848 Saxony, 1845 
Mexico, 1831 (personal property Nassau, 1846 

only ) Switzerland, 1847, 1850 
Chile, 1832 Guatemala, 1849 
Russia, 1832 Hawaiian Islands, 1849 
Venezuela, 1836 Salvador, 1850 


Certain representative types of property provisions contained in other treaties, 
dating from 1846 on, are set forth below: 


Treaty of 1853 with Argentina respecting friendship, commerce, and naviga- 
tion, article IX (T. 8S. 4; 10 Stat. 1009; 18 Stat. (2) 18): 


Provides that in the acquisition and disposition of property of every 
sort and denomination, either by sale, donation, exchange, testament, or 
otherwise, citizens of the two contracting parties shall enjoy same privileges, 
liberties, and rights as native citizens. 


Treaty of 1846 with Colombia respecting peace, amity, navigation, and com- 
meree, article XII (T. 8S. 54; 9 Stat. 886; 18 Stat. (2) 552): 


Provides that citizens of each party lave power to dispose of real or per- 
sonal property within jurisdiction of other by sale, donation, testament, or 
otherwise; and their representatives, being citizens of other party, shall 
succeed to the property and dispose of it at will. 


Treaty of 1928 with Austria respecting friendship, commerce, and consular 
rights, article I (T. S. 888; 47 Stat. 1877): 


Provides that nationals of contracting parties within territories of other 
shall be permitted to own, erect, or lease appropriate buildings and to lease 
lands for residential, scientific, commercial, etc., purposes on same terms as 
nationals of the country. 
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Similar provisions are contained in the treaty of 1926 with El Salvador 
(T. S. 827; 46 Stat. 2818), the treaty of 1925 with Estonia (T. S. 736; 44 
Stat. 2279), the treaty of 1934 with Finland (T. S. 868; 49 Stat. 2660), the 


treaty of 1923 with Germany (T. 8. 725; 44 Stat. 2133) and others. 
Treaty of 1928S with Austria (cited above), article IV: 


Provides that nationals of one party inheriting real property or interests in 
the territory of the other shall be allowed 8 years, or longer if necessary, to 
sell the property and withdraw the proceeds, without being subject to dis- 
criminatory taxes. 

Similar provisions are contained in the treaties with E] Salvador, Estonia, 
Finland, and Germany (cited above) and in the property convention of 1901 
with Guatemala (T. S. 412; 32 Stat. 1944). 


Treaty of 1858 with Bolivia respecting friendship, commerce, and navigation, 
icle XII (T. S. 32; 12 Stat. 1004; 18 Stat. (2) 69). 


Provides that citizens of one party may dispose of personal goods within 
jurisdiction of other, and that their representatives, being citizens of other 
country, shall succeed to personal goods on same terms as would inhabitants, 
Similar provisions are contained in the treaty of 1934 with Finland (T. 8S. 
S6S; 49 Stat. 2660), the property convention of 1899 with Great Britain, 
article IL (T. S. 146; 31 Stat. 1939), and the property convention of 1901 
with Guatemala, article I (T. 8S. 412; 32 Stat. 1944). 


REGULATION OF FISHERIES OF INTERNATIONAL CONCERN 


The necessity for Federal regulation of certain fisheries of international con- 
rm was recognized in the negotiation of the treaty with Great Britain regarding 
sheries in United States and Canadian waters, signed at Washington April 11, 
1908. While that treaty was never actually applied, it was ratified by the Presi- 
dent, with the advice and consent of the Senate, and proclaimed on July 1, 1908. 

The halibut fisheries conventions signed with Canada on May 9, 1930, and 
January 29, 1987, and the sockeye salmon fisheries convention signed with 
Canada on May 26, 1930, each of which established international commissions 
for the investigation and regulation of the fisheries, are examples of treaties 
inder which the Federal Government undertook the exclusive regulation of cer- 
tain fisheries in collaboration with the government of another nation. 

The convention between the United States and other governments for the 
northwest Atlantic fisheries, dated at Washington February 8, 1949, is another 
outstanding example of establishing international regulation of fisheries that 
ould not be accomplished without a treaty. 


REGULATION OF MIGRATORY BIRDS AND OTHER WILDLIFE 


The convention between the United States and Great Britain for the protec- 
ion of migratory birds signed August 16, 1916, was negotiated after a Federal 
law for the protection of migratory birds was held invalid as not being within 
the power of the Federal Government. After the convention was brought into 
force and enabling legislation enacted, the legislation was upheld by the court 
on the basis of the treaty (Missouri v. Holland, 252 U. S. 416 (1920) ). 

The convention establishes a closed season for certain migratory game birds, 
migratory insectivorous birds, and other migratory nongame birds listed in the 
convention. 

A similar convention signed with Mexico February 7, 1936, extends to game 
mammals as well as migratory birds. 

A convention (to which the United States is a party) which extends more 
broadly in the protection of wildlife is the inter-American convention on nature 
protection and wildlife preservation opened for signature at Washington October 
12, 1940. 

NATIONAL TREATMENT OF ALIENS AS TO TAXATION 


Provisions in treaties prohibit the imposition upon aliens or their property 
of taxes higher or otherwise more burdensome than those imposed upon na- 
tionals. Such prohibitions apply to the various States and political sub- 
divisions thereof as well as to the Federal Government. 

The treaty provisions hereinbefore mentioned regarding the rights of aliens 
to dispose of real and personal property and withdraw the proceeds without 
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being subjected to discriminatory taxes are outstanding examples of provisio 
requiring that aliens be given as favorable treatment on matters of taxation 
as nationals 
The prohibition against discriminatory taxation also extends to other 

ters. In the treaty of commerce and navigation signed with Japan on February 
21, 1911, for example, it is provided in article I in connection with the citizens 
and subjects of one party in the territory of the other that: 

rhey shall not he « pelled, under any pretext whatever to pay any charg 
or taxes higher than those that are or may be paid by native citizens or sy 


jects.” 


Similar provisions have ben embodied in all the modern comprehensive treatis 
of commerce and navigation concluded by the United States. Provisions 
later treaties, such as those in article IX of the.treaty of friendship, commerce, 


and navigation signed with Italy February 2, {948, contain specific exceptions 


under which each country reserves the right to (1) extend specific advantage 
on a basis of reciprocity, (2) accord special advantages to third countries by 
virtue of an agreement for the avoidance of double taxation, and (3) accord 
nationals and residents of contiguous countries more favorable exemptions of 
a personal nature than are accorded to other nonresident persons. 


EXEMPTION OF CONSULAR OFFICERS FROM STATE AND LOCAL TAXATION 


at Washington March 9, 1880 (art. III), provides for exemption of consular 
officers from all direct taxes, National, State, or municipal, levied upon thei: 
persons or their property. The exemption does not, however, extend 
consular officers who are not citizens of the Nation by which they are ap 
pointed or who are engaged in any profession, business, or trade. 

Similar provisions are found in treaties with many other countries, including 
Austria (1928), Bolivia (1858), Colombia (1845), Denmark (1826), France 
(1853), Greece (1902), Italy (1878), Mexico (1942), the Philippines 
Rumania (1881), Sweden (1910), and Yugoslavia (1881). 


The consular convention between the United States and Belgium, signed 


RIGHTS OF CONSULAR OFFICERS IN THE SETTLEMENT OF ESTATES 


The consular convention between the United States and Costa Rica, sign 
at San Jose January 12, 1948 (art. LX, sec. 2), provides that a consular officer has 
the right, subject to certain conditions, to act as the legal representative of 
national of the country which the consular officer represents who inherits prop 
erty in, and is a nonresident of, the country to which the consular office: 
vecredited 

The treaty of friendship and commerce between the United States and Pers 
signed at Constantinople December 13, 1856 (art. VI), provides that the effects 
of a national of one country dying in the territory of the other shall be delivered 
to the family or partners in business of the deceased ; and in case the deceased 
has no relations or partners, his effects shall be delivered to the consul or agent 
of the nation of which the deceased was a subject or citizen, so that he 
dispose of them according to the laws of his country. 


RIGHTS OF INDIVIDUALS AND CORPORATIONS, IN GENERAT 


It is customary for comprehensive commercial treaties (called by variou 
names, such as treaty of friendship, commerce and navigation, treaty of 
commerce and navigation, or by some other designation) to contain provisions 
dealing with a wide variety of rights accorded individuals or corporations. The 
older treaties have little to say, if anything, with respect to corporations, but 
with the development of commercial and industrial intercourse through cor 
porations the provisions relating specifically to them have been amplified. At 
example of a recent “modernized” version of such a treaty is the treaty of friend 
ship, commerce, and navigation of February 2, 1948, with Italy (TIAS 1965 
Attention is called to provisions in that treaty relating to 


(a) The right to engage in commercial, manufacturing, financial, scien 
tifie, educational, religious, philanthropic, and professional activities (prac 
tice of law usually being expressly or by application excepted ) ; 

(b) The right to aequire, own, erect or lease, and occupy appropriate 
buildings, and to iease appropriate lands, for residential, commercial, manu 
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facturing, processing, financial, professional, scientific, educational, religious, 
philanthropic, and mortuary purposes ; 

(c) The right of corporations and associations to have their juridicial 
status recognized whether or not they have a permanent establishment, 
branch, or agency in the territory ; 

(d) The right to promote, organize, and participate in corporations and 
ssociations, subject to certain conditions : 

(e) The right to national treatment in regard to internal taxes, fees, and 
harges (i. e., the right of the resident alien to be treated in the same way 
is the resident citizen) ; and 

(f) The right of the resident aliens to be treated on a par with resident 
itizens in regard to workmen's compensation laws or laws establishing 

il liability for injury or death. 


Provisions dealing with these matters, as well as the right of nationals of the 
reign country, upon admission, to travel and reside on a basis of equality 
th citizens of this country, are included in many treaties. The treaty of 
mmerce and navigation of July 3, 1815, with Great Britain was one of the 
y treaties which contained general provisions regarding entry, residence, 
travel. Among the treaties entered into since that date which inelude pro- 
ons similar or corresponding to those outlined above are the comprehensive 
ymmercial treaties with the following countries: 


Argentina, 1853 Guatemala, 1849 
Brazil, 1828 Honduras, 1864 
Chile, 1832 Mexico, 1831 
China, 1844 Nicaragua, 1867 
Colombia, 1824 Peru, 1851 
Dominican Republic, 1867 El Salvador, 1850 
Ecuador, 1839 Venezuela, 1836 


Indicative of the judicial view regarding the supremacy of such treaty provi- 
sions over conflicting State law, mention may be made of the decision of the 

nited States Supreme Court in Asakura v. City of Seattle et al. (265 U.S. 382, 
41 (1924) ), in which it was held that the commercial treaty of 1911 with Japan 
entitled a Japanese national to carry on business as a pawnbroker in Seattle, 
despite a municipal ordinance limiting that occupation to American citizens, 
Che court stated: 

* * * the treaty is binding within the State of Washington * * *. The rule 
of equality established by it cannot be rendered nugatory in any part of the 
United States by municipal ordinances or State laws. It stands on the same 
footing of supremacy as do the provisions of the Constitution and laws of the 
United States. It operates of itself without the aid of any legislation, State or 
national; and it will be applied and given authoritative effect by the court,” 

That case and another pertinent case are cited in Hackworth’s Digest (vol. V, 
pp. 195-196). In the case of Vietti et al. v. The George K. Mackie Fuel Co. 
(109 Kans. 179, 181-182, 197 Pac. 881, 882-888 (1921)), holding that an Italian 
dependent was entitled to benefits of a workmen’s compensation act of Kansas 
on a basis of equality with citizens of the United States, because of a treaty of 
1913 with Italy, the court stated: 

‘The treaty is not only binding on the contracting parties but must be regarded 

as a part of our ow law effective and binding upon legislatures and courts * * * 

“If there is a conflict between the treaty and the statutory provision in question, 
the treaty must control and the statute give way during he existence of the 
treaty * * *. The limitations of the statute being against both the letter and the 
spirit of the treaty, it must be held to be nugatory as against the plaintiffs.” 


CONTROL OF PRODUCTION AND DISTRIBUTION OF OPIUM 


The convention for the suppression of the abuse of opium and other drugs, 
signed at The Hague January 23, 1912 (art. 1) provides that the contracting 
powers shall enact efficacious laws or regulations for the control of the production 
and distribution of raw opium, unless existing laws or regulations have already 


regulated the matter. 


(Treaty Affairs, Office of the Legal Adviser, Department of State, Washington, 
March 11, 1953.) 
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ANNEX C 
SURVEY OF FOREIGN TREATY PROCEDURES 


The Department of State, on January 19, 1953, requested its diplomatic officers 
abroad to obtain from the governments to which they are respectively accredited 
summary statements of the treaty procedures of those governments. Portions 
of some of the replies to date in response to that request are quoted below : 

Brazil (note from Mrazilian Ministry of Foreign Affairs, dated March 4, 1953, 
translation) : 

Two clauses of the Federal Constitution of the United States of Brazi! 
refer to international agreements: 


(a) Arr. 66. The National Congress shall have exclusive power: 
“I—to decide definitively upon treaties and conventions concluded by 
the President of the Republic ;” 
(b) Art. 87. The President of the Republic shall have exclusive power : 
* a . a > . 
“VII—to conclude international treaties and conventions ad referen 
dum to the National Congress ;” 
* * * * » * 
(1) Treaties or other international agreements enter into force, in 
Brazil— 


(a) In the case of an agreement submitted to the approval of the 
National Congress, on the date of its promulgation by the Head of the 
Executive Power, even though an international obligation may rise at 
the moment of exchange or of deposit of the instrument of ratification ; 

(b) In the case of an administrative or executive agreement, on the 
date as agreed, usually the date of the signature of the instrument. 
Publication in the Diario Oficial is, however, required. It should be 
noted in this connection that the publication of the agreement in the 
Diario Oficial, although merely an external fact, has practical im- 
portance for the application of the agreement, since “the treaty’ is 
binding by virtue of its ratification, enforceable by virtue of its pro- 
mulgation, applicable by virtue of its publication.” (Charles Rousseau, 
cited by H. Accioly, Bulletin of the Brazilian Society of International 
Law, No. 7, p. 10.) 

(2) International agreements are incorporated into domestic legislation 
through the decree of promulgation. Normally this presupposes approval 
by the Legislative Power and ratification by the Head of the Hxecutive 
Power. 

(3) In general, agreements which are not subject to ratification do not 
require the approval of the Legislative Power. For this reason, the mat- 
ter agreed upon in executive agreements is incorporated into our domestic 
law in a manner similar to that which occurs in the exclusively domestic 
field with regulations issued by competent authority. 

(4) Once an international agreement is incorporated into domestic legis- 
lation it is substituted for or repeals legislation until then in force on the 
subject. From a strictly constitutional viewpoint, however, it does not 
prevail as against provisions of the Federal Constitution. If any stipla- 
tion agreed upon in an international instrument is contrary to constitutional 
principles, it is invalid, since the Constitution can only be amended by 
special procedure and not by ordinary legislation, such as promulgated in- 
ternational agreements. In the hypothetical case of conflict between a pro- 
vision of domestic law and a promulgated international agreement, the lat- 
ter repeals the former automatically, without the requirement of any spe- 
cial or explicit act of repeal. 

(5) Brazilian legislation makes no reference to executive agreements. 
However, within the system of competence of the Powers, we conclude that 
the Executive Power may conclude international agreements falling exclu- 
sively within its competence. As the Legislative Power has competence 
over the discussion and approval of laws, the aforesaid agreements may not 
deal with legislative matter. Thus, as we have said, executive agreements 
enter into force when agreed upon by the Contracting Parties. Agreements 


2 TRANSLATOR'S Notr.—Anparently the word “treaty” in this quotation is used broadly 
in the sense of “international agreement.” 
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and other international acts submitted to the approval of the National Con- 
gress are ratified after the publication of the Legislative Decree approving 
them. After the exchange or deposit of instruments of ratification, the 
moment at which the international obligation arises, the decree of pro- 
mulgation, whereby the provisions of the agreement become incorporated in 
domestic legislation, is issued. The agreement is then published in the 
Diario Oficial. 


Canada (note from Department of External Affairs, Canada, dated February 
17, 1953) : 


No distinction is made between treaties and other international agreements 
respecting the procedure for bringing them into force. The negotiation and 
entry into a treaty or other international agreement is an exceutive act, 
exercised in virtue of the prerogative power of the Crown, by or on the rec- 
ommendation of the Secretary of State for External Affairs. Consequently, 
a treaty or international agreement may come into force as a binding in- 
ternational obligation on Canada, upon signature, or upon signature and 
ratification depending upon its terms. The signature is executed by a 
plenipotentiary, under a full power authorized by the Governor General in 
Council. Agreements which require ratification to give them force interna- 
tionally are ratified by an instrument of ratification issued by the Governor 
General in Council. The signature of agreements entered into by Exchanges 
of Notes by the Secretary of State for External Affairs or a Canadian Am- 
bassador acting on the instructions of the Secretary of State for External 
Affairs is an exercise of the prerogative power of the Crown. 

The legislative, or other authority to implement a treaty or other inter- 
national agreement is quite distinct from the authority to conclude or ratify. 
A treaty or agreement does not automatically become part of the law of 
Canada at the time when it becomes a binding international obligation. If 
a treaty does not accord with existing Canadian law, it will be necessary to 
alter that law, or enact new law. This is done by the Parliament of Canada 
or the legislatures of the Provinces, or by both, depending upon whether 
the subject matter of the international agreement is within federal or pro- 
vincial jurisdiction. 

There is no legal obligation upon the Government of Canada under the 
Canadian constitution to refér treaties to Parliament for approval, prior 
to ratification. In recent years however it has been the policy of the Gov- 
ernment to submit, prior to ratification, agreements which require for their 
implementation new statute law, or amendments to existing law, especially 
if they involve large public expenditures, important national obligations, 
or far-reaching political considerations. 

-*arliamentary approval, when new legislation is not required is obtained 
by means of a joint resolution of both the House of Commons and the Senate. 
Such a resolution has not the force of law but is merely an expression of 
approval by Parliament of the action taken, or to be taken by the Government 
of the day. 

In the event that a treaty or agreement requires implementing legislation 
in Canada to give it domestic force, this may be effected— 

(a) Immediately upon the coming into forces of the implementing legis- 
lation, if the statute so provides. Usually statutes take effect on the day 
when they are given Royal assent by the Governor General; or 

(6) On a day fixed by official proclamation; or 

(c) At a date prescribed in a subsequent Order-in-Council, if the statute 
delegates discretion to the executive concerning the time and circumstances 
in which the international obligation shall become effective in domestic law. 
This Order-in-Council cannot be issued, however, until the statute has come 
into force. 


Under Canadian procedure or practice no distinction is made between a 
self-executing treaty and a non-self-executing treaty. 

France (unofficial statement prepared by the Ministry of Foreign Affairs, 
France, February 1953, translation) : 

The general principles of French law and procedure concerning the con- 
clusion and implementation of international treaties may be summarized as 
follows: 

I. NEGOTIATION AND CONCLUSION OF TREATIES 


The negotiation and conclusion of treaties come within the exclusive 
jurisdiction of the executive power. 
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This principle is set forth in article 31, paragraph 1 of the Constitution 
October 27, 1946: “The President of the Republic is kept informed of int; 
national negotiations. He signs and ratifies treaties.” 


It. SIGNING AND RATIFICATION 


According to the provisions of article 31 of the Constitution, ““The Presij- 
dent of the Republic * * * signs and ratifies treaties.” 

(a) Signing.—The signing is made by an agent having received authority 
from the President of the Republic. ' 

Some treaties do not provide that ratification must follow signing. In 
such case where the signing is unconditional (an ad referendum signing is 
conditional), it is completely binding on the State. 

(b) Ratification.—The President of the Republic signs the instruments of 
ratification, which in the case of a bilateral convention are delivered to the 
other party and which in the case of a multilateral convention are filed 
either with the international institution whose organ has drafted the treaty 
or with the government acting as secretariat of the treaty. 

It must be kept in mind that article 38 of the Constitution, which embodies 
one of the fundamental principles of the parliamentary regime, stipulates: 
“Each act of the President of the Republic must be countersigned by the 
President of the Counci! of Ministers and by a Minister.” Consequently, 
the acts mentioned above are countersigned by the President of the Council 
and the Minister of Foreign Affairs. The acts thus countersigned are bind- 
ing not only on the two Ministers in question but also on the Government as 
a whole insofar as they concern the general policy of the Cabinet. Treaties 
of importance which tend to establish the international policy of France are 
submitted in various stages of procedure to the Council of Ministers for 
discussion. 

The requirement of ministerial countersigning sometimes gives rise to 
delicate problems of constitutional validity when the countersigning is done 
by ministers who have already resigned. This is a situation which may 
develop during the various stages of the preparation of a treaty. 


Ill. THE ROLE OF THE LEGISLATIVE POWER CONCERNING TREATIES 


Article 27 of the Constitution stipulates: 

“27. Treaties relative to an international organization, peace treaties, com 
mercial treaties, treaties involving State financial commitments, those con- 
cerning the status of persons and property rights of French citizens abroad, 
those which modify French internal legislation, as well as those which entail 
transfer, exchange, or adjunction of territory, do not become final until they 
have been ratified by virtue of a law. 

“No transfer, exchange, or adjunction of territory is valid without the 
consent of the interested populations.” 

1. Legislative action when required occurs only at one of the last stages 
of procedure. Parliament by means of a law authorizes the Executive to 
give ratification as result of which France will be bound by the treaty. 

2. The Parliament’s intervention for the purpose of authorizing the Execu- 
tive to ratify a treaty is required for certain categories of treaties only, of 
which article 26 [27] gives the following list: 


(a) Treaties relating to international organization ; 

(b) Peace treaties; 

(c) Trade treaties; 

(ad) Treaties involving financial commitments for the State; 

(e) Treaties relating to the rights of individuals; 

(f) Treaties relating to property rights of French citizens abroad ; 

(9g) Treaties modifying French internal laws; 

(h) Treaties covering transfer, exchange, or adjunction of territories. 

As regards the latter treaties, the Constitution requires, in addition, 
the consent of the interested populations. 


In the case of treaties covering subjects which are listed in article 26 [27], 
the Executive cannot evade the obligation of requesting Parliament's author- 
ization for ratification by concluding treaties requiring signature only and 
not providing for ratification. In such circumstances the Executive would 
have to request the Parliament’s authorization before giving a final signature. 
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3. In some cases the Government approaches Parliament in advance of 
the time of conclusion of the treaty in order to explain its position and in- 
form it of its intentions as regards the treaty under consideration, so that 
it may be assured of the Parliament's approval when the latter is subse- 
quently called upon to authorize ratification. 


IV. IMPORT OF TREATIES ON INTERNAL LAW 


1. Priority of treaties over law.—Such priority is established by articles 
26 and 27 of the Constitution. 

Article 26 of the Constitution is worded as follows: 

“26. Diplomatic treaties which may have been regularly ratified and pub- 
lished have the force of law even should they be contrary to French legis- 
lation, no legal measures being necessary to ensure their implementation 
other than those which were required for their ratification.” 

This article primarily establishes two principles: that of the independence 
of a treaty as regards a law and that of the priority of a treaty over a law. 

(a) Treaties have force of law; that is, there is no need for a law to be 
enacted covering their provisions in order to make them operative. A treaty, 
as such, is binding and obligatory on public authorities as well as on 
individuals. 

(b) In the event of conflict between a treaty and a law, preference is 
given to the treaty. The treaty has priority over the law regardless of 
whether the conflicting law was enacted before or after the treaty. In effect, 
priority of a treaty over a law isthe rule. It comes from the priority vested 
in treaty over law by the Constitution, by virtue of the above-mentioned 
article and of article 27 [28] which stipulates: “Diplomatic treaties which 
have been regularly ratified and published having an authority superior to 
that of internal laws * * *.” 

The regulations established by a treaty cannot be abolished or amended 
except by denunciation of the treaty. 

2. Conditions required for the implementation of treaties.—Two condi- 
tions are required: 

(a) In the first place, when authorization by law for the ratification of a 
treaty is required under article 27 of the Constitution, it is necessary for 
the law to have been enacted. 

(b) In the second place, it is necessary for the text of the treaty to have 
been published. This is the application of the principle that a legal regula- 
tion, whatever may be its origin (treaty, law, administrative rules, etc.) can- 
not be binding unless it has been brought to the cognizance of those whom 
it concerns. Publication is made in the form of a notice in the Journal 
Oficiel. 

The offices of the Ministry of Foreign Affairs are now studying means of 
assuring publication of all international agreements of every type con- 
cluded by the French Government. 


V. DENUNCIATION OF TREATIES 


Article 28 of the Constitution stipulates : 

“28. Diplomatic treaties which have been duly ratified and published, hav- 
ing an authority superior to that of internal laws, their dispositions may 
not be abrogated, amended, or suspended unless by normal denunciation 
notified through diplomatic channels. In the case of treaties mentioned in 
article 27, denunciation must be authorized by the National Assembly, except 
as regards commercial treaties.” 

1. Since treaties “enjoy an authority superior to that of internal laws, 
a law cannot abrogate, amend, or suspend a treaty. 

2. Treaties cannot be abrogated except “by regular denunciation notified 
through diplomatic channels.” 

This clause of the Constitution intends to ensure respect for international 
law. The legality of the denunciation is in conformity with international 
law. 

If, for example, a treaty contains a clause outlining the conditions of 
denunciation, denunciation shall be accordingly made. 

Netherlands (note from Netherlands Ministry of Foreign Affairs, dated Feb- 
ruary 11, 1953): 

1. No procedures are required to bring into force treaties or other inter- 

national agreements, except those prescribed in the treaty or agreement it- 


” 
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self. A treaty can only be ratified by the Queen after it has been approved 
by the States-General. 

2/3. No legislative or executive action is required by the present Constitu 
tion in order that a treaty or an agreement may be applied as part of the 
domestic law. All treaties and agreements are published, if possible, by the 
Minister of Foreign Affairs in the “Tractatenblad” (Netherlands Treaty 
Series). 

4/5. When a treaty or other international agreement contains provisions 
in conflict with existing law, no special legislative action is required by the 
present Constitution before it is considered to override such existing law. 
However, it is customary practice that legislation be enacted before the entry 
into force of the treaty or agreement, in order to enable effect to be given to 
such provisions. 

6. No scientific distinction is made, in the Netherlands, between self 
executing treaties and non-self-executing treaties. 

United Kingdom (no summary statement has as yet been received from the 
United Kingdom. A despatch from the American Embassy in London, dated 
March 13, 1953, calls attention to discussion on March 11, 1953, in the House of 
Lords on the desirability of Parliamentary ratification of treaties before they 
come into force. An extract from Hansard (Lords), vol. 180, no. 483, March 11, 
1953 (cols. 1284-1290), transmitted as an enclosure to the despatch contains a 
statement of the British position as summarized by Viscount Swinton. A portion 
of that statement is set out below). 


Ratification of treaties 

2.45 p. m. 

Lord VANsrTTArT. My Lords, I beg to ask the Question whieh stands in 
my name on the Order Paper. 

[The Question was as follows: “To ask Her Majesty’s Government whether 
it should not in future be a rare exception that important Treaties rightly 
negotiated in privacy, should come into force on the day of signature, without 
need for ratification, thus depriving Parliament of any opportunity for dis 
cussions before being confronted with an accomplished fact.’’] 

Viscount Swinton. My Lords, I am afraid the answer is rather long, but 
as this is an important subject I think the House would probably prefer that 
I should read it rather than circulate it in the OrricrAL Report. The noble 
Lord has raised a question relating to the practice of Her Majesty’s Govern- 
ment, but before IT deal with that it is perhaps necessary for me to restate 
the position in regard to the ratification of international Agreements, both in 
International Law and in relation to our Constitution. 

Internationally, there is never any necessity for ratification unless the 
Agreement so provides. It is entirely for the parties to decide, in the light of 
their own internal constitutional and political positions, whether or not they 
will make the Agreement subject to ratification. If an Agreement is not 
made subject to ratification and is expressly to come into force at the moment 
of its signature, that is, internationally, perfectly valid. 

So far as our own constitutional position goes, as the noble Marquess, Lord 
Reading, said on February 18, when the noble Lord raised this question 
apropos of the Sudan Agreement, ratification is part of the treaty-making 
power in the Prerogative and is the executive act of the Government of the 
day. There is, under our Constitution, nothing corresponding to the neces 
sity for Senatorial ratification of Treaties obtaining under the United States 
constitution. Strictly speaking, Her Majesty’s Government never have to 
obtain Parliamentary consent before making or ratifying a Treaty. 

Having said that, I should now come down to what happens in practice, 
which T understand is really the main object of the noble Lord’s question 
Ratification occurs in practice, and it is desirable that it should so occur, in 
two types of international Agreement. The first is where we should not, 
in fact, be able to implement the Treaty without legislation. It is then 
necessary to ask Parliament for the legislation, and since Her Majesty’s 
Government cannot be certain that Parliament will grant it, it is necessary 
that the Treaty should be subject to ratification, and that we should get 
the legislation passed between the time when we signed the Treaty and the 
time when we propose to ratify it. The other case is that in which the 
political importance of a Treaty is so great that Her Majesty’s Government 
feel obliged, as a political necessity, but not as a legal necessity, to consult 
Parliament about it before becoming committed. Here again, it would be 
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customary to make the coming into force of the Treaty dependent upon rati- 
fication and to stage a debate about it in Parliament at some point after 
signature, so that, if Parliament clearly disapproved, it would still be open 
to Her Majesty's Government not to ratify the Agreement. 

That is the general position. So the answer to the noble Lord’s Question 
is that, leaving aside the cases where a Treaty requires domestic legislation 
to become effective, it must rest with the Government of the day to decide 
whether a particular Treaty should be reserved for Parliamentary approval, 

Lord VANstIrrarr. I thank the noble Lord for his statement and I hope I 
may ask for time to digest it. In view of the repeated outbursts of General 
Neguib, a procedure which admitted of no discussion before we were faced 
with an accomplished fact might not be acceptable to some of us. 

Viscount Swinton. It is always a matter of opinion by any individual as 
to whether or not the Government of the day should reserve a Treaty for 
Parliamentary approval before it ratifies it; but, of course, the Government 
of the day, and nobody else, can take that responsibility. It does so having 
regard to all the circumstances and with the knowledge that Parliamentary 
resources in relation to the Government are not exhausted, and that if Parlia- 
ment disapproves of the action of the Government in advising the exercise 
of the Royal Prerogative, it is quite open to Parliament to pass a vote of 
censure on the Government, aud that would be the end of the Government. 

(Treaty Affairs, Office of the Legal Adviser, Department of State, Washington, 
April 2, 1953.) 


MEMORANDUM RELATING TO THE MAKING OF INTERNATIONAL AGREEMENTS OTHER 
THAN TREATIES 


There has been much discussion concerning the subject of so-called executive 
igreements. Often during the past few years it has been stated that the prac- 
tice of entering into executive agreements has been adopted in order to circum- 
ent the requirements of the United States Constitution (art. II, sec. 2) re- 
specting the making of treaties. It has been asserted that large and increasing 
numbers of executive agreements are being made, and comparatively few treaties. 
It has been intimated that fundamental constitutional rights of Americans are 
being bartered away, or at least threatened, by the making of international 
igreements. 

It is hoped that the following discussion will clarify the situation. 

The subject of so-called executive agreements is a complex one. Generalized 
statements which would imply that there is any concerted attempt, desire, or 
inclination to nullify or circumvent the treatymaking provision in the Constitu- 
tion are made without a clear appreciation of the normal processes of conducting 
foreign relations. There is nothing new in the practice of making various inter- 
national agreements other than treaties. It has been the practice of this Gov- 
ernment, during the whole period of the Nation’s existence, in intercourse with 
foreign governments, to enter into agreements other than treaties to deal with 
many problems or questions on an executive or administrative level, where this 
could be done consistently with, and within the framework of, existing law. 

Throughout the history of this country, both treaties and international agree- 
ments other than treaties have been made in conducting its foreign relations. 
The existence and validity of international agreements other than treaties has 
been recognized not only by the Supreme Court of the United States but also 
in statutes of the United States. Such agreements effected prior to 1950 were 
published in the United States Statutes at Large pursuant to a law reading as 
follows inter alia: 

“The Secretary of State shall cause to be compiled, edited, indexed, and pub- 
lished, the United States Statutes at Large, which shall contain * * * all treaties 
to which the United States is a party that have been proclaimed since the date of 
the adjournment of the regular session of Congress next preceding; all inter- 
national agreements other than treaties to which the United States is a party 
that have been signed, proclaimed, or with reference to which any other final 
formality has been executed, since that date; * * * The United States Statutes 
at Large shall be legal evidence of the laws, concurrent resolutions, treaties, 
international agreements other than treaties, proclamations by the President, 
and proposed or ratified amendments to the Constitution of the United States 
therein contained, in all the courts of the United States, the several States, and 
the Territories and insular possessions of the United States.” (Italics supplied.) 
(1 U. S. C. 30.) 
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By Public Law 821, Slist Congress, approved September 23, 1950, that law was 
amended so as to provide for the publication of treaties and other international] 
agreements separately from the Statutes at Large but with an equivalent legal] 
effectiveness. That law reads as follows inter alia: 

“The Secretary of State shall cause to be compiled, edited, indexed, and pub- 
lished, beginning as of January 1, 1950, a compilation entitled ‘United States 
Treaties and Other International Agreements,’ which shall contain all treaties to 
which the United States is a party that have been proclaimed during each calen 
dar year, and all international agreements other than treaties to which the 
United States is a party that have been signed, proclaimed, or with reference to 
which any other final formality has been executed, during each calendar year 
The said United States Treaties and Other International Agreements shall be 
legal evidence of the treaties, international agreements other than treaties, and 
proclamations by the President of such treaties and agreements, therein con- 
tained, in all the courts of the United States, the several States, and the Terri 
tories and insular possessions of the United States” (1 U. 8. C. 112a). [Italics 
supplied. ] 

Pursuant to Public Law 821, treaties and other international agreements ef- 
fected in 1950 and subsequent years will be published in annual volumes of 
Treaties and Other International Agreements. At the same time, the practice 
will continue of printing the authentic texts of agreements, in all the languages 
in which effected, in the official series issued by the Department of State, namely, 
Treaties and Other International Acts Series (referred to commonly as TIAS). 
The series consists of a separate leaflet or pamphlet print, separately numbered, 
of each agreement. Beginning with certain agreements made in 1945, the TIAS 
replaced the two series previously issued, namely, the Treaty Series and the Exec 
utive Agreement Series. The TIAS numbers began with 1501, the numbers in the 
TS and the EAS having reached an aggregate of 1500 (994 in the TS and 506 in 
the EAS). 

Publication of international agreements in the official series is routine and 
fairly expeditious. Complex editing and publication problems have from time to 
time delayed publication of such agreements in the volumes of the statutes. 

It should be pointed out also that article 102 of the Charter of the United 
Nations, to which the United States is a party (59 Stat. 1031; Treaty Series 993), 
provides as follows: 

“1. Every treaty and every international agreement entered into by any mem 
ber of the United Nations after the present charter comes into force shall as soon 
as possible be registered with the Secretariat and published by it.” 

The United States has made and continues to make a diligent effort to comply 
with that requirement. Following such registration, a treaty or other agree- 
ment is published in the United Nations Treaty Series. 

It is believed that some factual material regarding the making of interna- 
tional agreements, in addition to the foregoing information with respect to their 
history and publication, may contribute to a clearer understanding of the 
situation. 

Treaties continue to be made in accordance with the treaty-making provision 
in the Constitution. International agreements continue to be made, in appro- 
priate cases, in accordance with constitutional and legislative authority of the 
President in conducting the foreign relations of the United States. 

As already indicated, there is considerable misunderstanding as to the nature 
of so-called executive agreements. It may be well to point out, first of all, 
that the term “executive agreement” is a misnomer as applied to all “interna- 
tional agreements other than treaties.” In its inception the terms was used 
merely as a succinct means of reference to agreements other than treaties, 
but it has acquired through misuse a popular connotation that has cast an unfor- 
tunate and unwarranted cloud over the making of such agreements. 

Actually, such agreements may be considered broadly in three categories: (1) 
Agreements or understandings entered into with foreign governments pursuant 
to or in accordance with specific direction or authorization by the Congress; 
(2) agreements or understandings made with foreign governments and sanctioned 
or implemented by congressional legislation; and (3) agreements or under- 
standings made with foreign governments by the Executive under and in accord- 
and with the Executive’s constitutional power. 

It is readily demonstrated that categories (1) and (2), where the agree- 
ments or understandings are made pursuant to or within the contemplation and 
framework of existing law, or are sanctioned or implemented by legislative 
action, constitute the vast majority of international agreements other than 





TREATIES AND EXECUTIVE AGREEMENTS 855 


reaties. In a true sense, agreements in these two categories might well be 
esignated Legislative-Executive agreements to indicate more clearly that, for 
ill practical and legal purposes, both the legislative and executive branches of 
the Government have shared in the making of the agreements. 

[he Treaty Series, the Executive Agreement Series, and the Treaties and 
Other International Acts Series afford a ready source of material for verifiable 

nalysis. Publication of the EAS began in 1928, following the organization of a 
freaty Division in the Department of State. There was not, prior to that time, 
ny coordinated effort to publish all international agreements other than treaties 
r so-called executive agreements. Some had been published theretofore in the 
Treaty Series, but apparently had not been considered essential to publish regu- 
arly all administrative arrangements made on a diplomatic level with foreign 
governments. 

A logical starting point, therefore, for the analysis of data, is the beginning 

f the publication of the Executive Agreement Series, in which a few agreements 
lating back to 1922 were included. As indicated heretofore, the TIAS replaced 
ind continued in a unified series the TS and EAS, so that all TIAS prints of 
nternational agreements other than treaties are included for the purpose of 
this analysis. As is always the case, there are now in process of publication in 
the series a number of agreements. All agreements which have been assigned 
numbers in the TIAS up to the present time are included in the anlysis, in order 
that the most complete picture possible may be obtained. 

It may be well to mention also, in order that the figures below may be better 
appreciated in relation to the over-all situation, that the addition of 1021 
numbers in the TIAS representing international agreements other than treaties 
to the 506 in the EAS shows a total of 1,527 such agreements in both series as 
of the date of this memorandum. A comparison of this figure with the number 
of treaties brought into force during the some period will be made hereinafter. 
(1) Agreements made under legislative authority 

Among the best-known examples of agreements entered into and given effect 
pursuant to legislative direction or authority or, to the same effect, within the 
precise limitations and framework of legislation or treaty, are the reciprocal trade 
igreements made under and in conformity with the Trade Agreements Act (or 
that act as amended), the lend-lease and lend-lease settle ment agreements made 
under and in conformity with pertinent legislation, the economic and technical 
cooperation and rehabilitation agreements made under the laws enacted during 
recent years, advisory military and naval mission agreements made with Latin 
American countries under and in conformity with pertinent legislation, and 
manv others 

It is useful, for the purposes of the analysis below, to classify agreements 
into groups according to the legal authority upon which they rest. The number 
of agreements in each group, as shown by the official series (EAS and TIAS), 
is indicated. 

Agricultural workers: Agreements with Mexico regarding temporary mi- 
gration of Mexican workers into the United States to engage in agricul- 

tural work_-_- 

57 Sta. 70, 73; 
1355 (2). 
Agriculture and food production: Cooperative programs for agriculture, 
development of productive resources, foodstuffs production, agricultural 
and related experiments and investigations 
Institute of Inter-American Affairs Act; 61 Stat. 780. 
Aid to Greece and Turkey: Arrangements for tendering financial, material, 
and technical assistance 
61 Stat. 103, 610; 62 Stat. 157. 
American dead: Agreements regarding disposition and care of remains of 
deceased persons who served in United States Armed Forces, interment 

and removal of bodies; cemeteries, memorials, ete sith baal eines 

50 U. S. C. app. 1811-1819; 60 Stat. 317; 36 U. S. C. 121, 123 132, 138- 
138b ; 61 Stat. 779. 
Anthropology: Cooperation in the conduct of anthropological research 

and investigation_—_ a NE iD 

Act to authorize the President to render closer and more eae the 
relationship between American republics; 53 Stat. 1290; 22 U. S. C. 
501-502. 
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Civil air routes and services: Establishment and modification of civil air 
routes and services, civilan air transport, recognition of certificates of 
airworthiness, pilot's licenses, and similar agreements to facilitate 
commercial aviation : 

Agreements made within the framework of Inte rni ational Civil Avia 
tion Convention, a treaty (TILAS 1591; 61 Stat. pt. 2, 1180), and in 
pursuance of duties of civil aviation authorities under existing law ; 
also Surplus Property Act of 1944, as amended (50 U. S. C. app. 
1611-1646), as applied to air-service facilities. 

Civil defense: Agreement with Canada relating to coordination of meas- 
ures for civil defense f . . ae bse 

Public Law 920, Sist Cong. ; 64 Stat. 1245. 

Claims: Settlement of certain war-damage claims___-_-—- acts si 

Act to provide for prompt settlement of claims for dama ges occasioned 
by Army, Navy, and Marine Corps forees in foreign countries, as 
amended: 55 Stat. S80; 57 Stat. 66: 59 Stat. 511; 31 U. S. C. 224d- 
224i-1. Act respecting payment of war-damage claims to Switzer- 
land; 63 Stat. 279, S78. (Notre.—There are other claims settlement 
arrangements made under legislative authority, but those cited here 
are indicative of the type.) 

Copyright and industrial property : 

Extension of time for fulfilling conditions and formalities of copy- 
right laws of United States (including agreements and Presidential 
proclamations ) ~--_ ‘ isis. Stee ks 

55 Stat. 732: 17 U. S.C. 8. 

Restoring certain industrial-property rights affected by World War II, 
by providing for reciprocal extension of time for fulfillment of re- 
quirements with respect to patent applications and for renewal of 
trade-mark registration____- = iii 

60 Stat. 568, 940: 61 Stat. 413 
Interchange of patent rights ‘ 
Act to promote oe defense of the United States (Lend-Lease 
Act) ; 55 Stat. 31; 22 U. S. C. 411-419. 

Defense assistance, siirked : A  eniide for assistance in mutual defense, 
including use of facilities, incidental arrangements for relief from taxa- 
tion on defense expenditures, ete_______- 

Mutual Defense Assistance Act of 1949; 3 Stat.714. Mutual Security 
Act of 1951 ; 65 Stat. 373. 

Economic and technical cooperation: Economic and technical cooperation 
agreements, including point 4 agreements, measures for recovery and 
rehabilitation, and relief supply arrangements made under such agree- 
ments 7 

Economic “Cooperation Act of 1948 (F oreign Assistance Act of 1948) ; 
62 Stat. 187, 150, 153. Foreign Aid Appropriation Act, 1949; 62 
Stat. 1054. 

Educational programs : Cooperative educational programs to promote inter- 
American understanding through interchange of educators and educa- 
tional ideas and methods; and also agreements for educational founda- 
tions or commissions (Fulbright)... -- = si 

Institute of Inter-American Affairs Act; 61 Stat. 780. Surplus Prop- 
erty Act of 1944, as amended; 60 Stat. 754; Public Law 584, 79th 
Cong. 

Fisheries: Cooperative studies and investigations regarding marine fish- 
eries__- 

Act to authorize the President to render closer and more effective the 
relationship between American republics ; 53 Stat. 1290; 22 U. 8S. C. 
501-502. 

Health and sanitation: Cooperative programs for health and sanitation__ 

Institute of Inter-American Affairs Act ; 61 Stat. 780. 

Inter-American highway: Cooperation in survey and construction of Cen- 
tral American sections of the Inter-American Highway 

Act to provide for cooperation with Central American republics; 
55 Stat. 860. 

Interim aid: Arrangements for extending interim aid to certain foreign 
countries —_ 

Foreign Aid Act of 1947 ; 61 Stat. 934, 941, 942. Joint resolution mak- 
ing appropriations for foreign aid ; 62 Stat. 109. Economic Coopera- 
tion Act of 1948 ; 62 Stat. 187, 150, 151. 
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Lend lease: Agreements relating to principles applying to mutual aid for 
defense, lend-lease, and lend-iease settlement agreements- 

Lend-Lease Act of 1941, as amended; 55 Stat. 31; 57 Stat. 222; 58 
Stat. 223; 59 Stat. 52; 22 U. 8S. C. 411-419. Surplus Property Act 
of 1944, as amended; 58 Stat. 765; 18 U. 8. C. 590a; 50 U. S. C. 
app. 968 and note, 1611-1646 

Military service: Agreements permitting, on reciprocal basis, a national of 
one country who resides in the other but who has not declared his 
intention of becoming citizen of latter to elect to serve in Armed Forces 
of country of which he is a national___-_--~- 

Based on United States Selective Training and Service Act of 1940, 
as amended; 50 U. 8. C, app. 301-318. Also incident to exercise of 
constitutional powers of the President. 

Missions, Military, Naval, Air Force—Advisory: Agreements for detail 
of advisory missions of Army, Navy, Marine Corps, and Air Force 
personnel iia 

Act to authorize the Preside nt to detail office ‘rs and enlisted men of 
the U. S. Army, Navy, and Marine Corps to assist the governments 
of the Latin American Republics in military and naval matters, 
as amended; 44 Stat. 565; 49 Stat. 218, 56 Stat. 763; 34 U. S. ¢ 
44la. 

Missions, miscellaneous: 

Assignment of technical civil aviation missions 

52 Stat. 442; 53 Stat. 652; 62 Stat. 6; 5 U.S. C. 118e. 
Assignment of Census Mission 
Assignment of Cultural Cooperation Commission 
Act to authorize the President to render closer and more effec- 
tive the relationship between the American Republics; 53 Stat. 
1290; 22 U. S. C. 501-502. 

Official publications: Reciprocal exchange of official publications through 
the Smithsonian Institution: _____- 

Joint resolution to regulate the distribution of “public doc ‘uments to 
the Library of Congress for its own use and for international ex- 
change, as amended; 31 Stat. 1464; 48 Stat. 1106; 49 Stat. 1550; 
44 U. S. C. 189, 139a. 

Passport-visa fees and requirements: Reciprocal abolition or reduction of 
nonimmigrant pastport-visa fees, or requirements bicied = - 

Act to authorize the President in certain cases to modify visa fees; 
48 Stat. 976; 8 U.S. C. 202 (i). 

Philippines: Agreements on various topics made with the Philippines, in- 
cluding such matters as trade, public-roads program, air-navigation 
program, fishery program, coast and geodetic program, meteorological 
program, military bases, cemeteries, settlements regarding acts of United 
States Armed Forces, war-damage claims, military assistance, copy- 
right, grants-in-aid for hospitals and medical care for veterans; occu- 
pation and transfer of military reservations, transfer of certain 
vessels, etc 

Philippine Trade Act of 1946 (60 Stat. 151) ; Philippine Rehabilits ition 
Act of 1946, as amended (60 Stat. 128, 136, 805; 62 Stat. 4;50 U.S. C. 
1751-1768, 1784); Republic of the Philippines Military Assistance 
Act of 1946 (60 Stat. 315; 50 U. S. C. app. 1861-1866) ; act of March 
24, 1934 (48 Stat. argh ba uo. % 1240) and joint resolution of 
June 29, 1944 (58 Stat. ; 48 U. S. C. 1235a) ; act of July 1, 1948 
(62 Stat. 1210) ; act of Fae 26, 1946 (60 Stat. 315); and various 
other acts, including o ~~ 653, 655; 17 U. S. C. 1 (e) and 9 (b)), 
and (2 U.S. C. 31;5 U.S. C. 631a; 48 U. S. C. 1232 et seq.) 

Postal: Postal conventions A agreements________ a 

Such agreements are negotiated and concluded. by ‘the Postmaster 
General by and with the advice and consent of the President, under 
authority of law; Rev. Stat., see. 398. (The comparatively small 
number shown above is due to the fact that until recent years it 
had not been the practice to publish postal arrangements, except 
comprehensive conventions, in the series, such arrangements being 
published only by the Post Office Department. Such arrangements 
are now being regularly published in the TIAS.) 
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Radiocommunications: Arrangements regarding the use of radio frequen- 
cies and facilities, coordination of broadcasting operations, licensing of 
operators, use of channels for civil aeronautical services, television 
channels along the Mexican border, exchange of international com- 
munications between amateur stations, inter-American cooperative 
measures, and related matters 7 siessnis cs asthma 

Arrangements made within the framework and authority of inter- 
national telecommunication conventions (the latest: Atlantic City, 
1947; TIAS 1901), separate arrangements for specific purposes be- 
ing provided for and contemplated thereby. Also consistent with 
authority of Federal Communications Commission under existing 
law. 

Relief assistance: Agreements for prevention of suffering and to aid 
efforts toward recovery ‘i 

61 Stat. 125, 610; 62 Stat. 137, 150, 151. 

Shipping: Agreements regarding ship-measurement certificates, quaran- 
tine inspection of vessels on boundary waters, charges on pleasure 
yachts, recognition of certificates of passenger vessels, loadline certifi- 
cates, jurisdiction over prizes, safety measures, and related matters 

Agreements made within the framework and authority of Interna- 
tional Convention for the Safety of Life at Sea (50 Stat. 1121), and 
legislation dealing with subjects treated therein, e. g., 33 U. S. C. 
142; 46 U. S. C. 170, 2 223, 361, 362, 366, 367, 369, 391-416, 463a, 
464, 472, 481, 728, 882; 47 U. S. C. 351-452. 

Strategic materials, acquisition and development: Programs for the acqui- 
sition, and facilitating the development, in foreign countries of strategic 
materials for stockpiling and other purposes; emergency purchases 
abroad; foreign food procurement and development 

Strategic War Materials Act; 50 U. 8S. C. 98-98h, and app. sec. 601 note. 

Taxation, double: Relief from double taxation on earnings from operation 
of ships and aircraft __--- . il poihdbial 

Secs. 212 (b) and 231 (d), Internal Revenue Code; 26 U. S. C. 212 (b), 
231 (d). 

Trade, reciprocal: Reciprocal trade agreements, and modifications and 
extensions thereof. including agreements for extension of most-favored- 
nation provisions to temporarily occupied areas 

Sec. 350 (a) of Tariff Act of 1930 as amended by act of June 12, 1934, 
as amended: U.S. C. 1351 (a), 1352 (¢). 

Transfers of Naval vessels and equipment: Agreements regarding trans- 
fer of naval vessels and equipment 

In re Greece and Turkey; 61 Stat. 103. In re China; 60 Stat. 539. 

Weather stations, meteorological research: Cooperative measures for 
establishing and operating wether stations and for conducting meteor- 
ological investigations______- 12 

15 U. 8. C. 3138a; 49 U. S. C. 603. 


Adding together the figures given above with respect to agreements in only 
82 general classifications, it is found that the total is 1139. When it is recalled 
that the total of separate numbers in the EAS and TIAS for international 
agreements other than treaties is 1527, it should be readily perceivable that it is 


erroneous to use the term “executive agreements” as though it meant agreements 
which the Executive, solely on his own initiative and under claim of his own 
power, makes with other governments. 

The agreements of the types specified above are by no means all of the agree- 
ments which have been made and are being made pursuant to legislative direction 
or authority or in accordance with existing laws and treaties. To mention only 
one other well-known type of administrative arrangement which has ample legis- 
lative basis, reference may be made to arrangements for reciprocal treatment 
of the personal goods of diplomatic and consular oflicers and their families with 
respect to exemption from customs and internal revenue charges on imported 
articles (see 26 U. S. C. 3802). 

(2) Agreements approved or implemented by legislation 

Among the agreements or understandings which have been entered into and, 
through legislative enactment, have been given effect are those involving mem- 
bership by the United States in various international technical organizations. 
Some of the best-known examples of such agreements, and typical examples of a 
few other agreements, are indicated below. 





TREATIES AND EXECUTIVE AGREEMENTS 859 


Membership in organizations: 

International Labor Organization (involving approval of Constitution, being 
pt. XIII of the Treaty of Versailles, 1919). 

Joint resolution of June 19, 1934; 48 Stat. 1182. 
Joint resolution of June 30, 1948 ; 62 Stat. 1151. 

United Nations Relief ¢ = Rehabilitation Administration (involving approval 
of »greement of Nov. 9, 19438). 

Joint Resolution of Mar. 28, 1944, as amended; 58 Stat. 122; 59 Stat. 
612; 50 U. S. C. 1571-1578. 

Food and Agriculture Organization of the United Nations (involving ap- 
proval of Censtitution, opened fer signature Oct. 16, 1945, having pre- 
viously been formulated at an international conference). 

J» nt Resolution of July $1, 1°45: 59 Siat. 529 
Act approved Dec. 29, 1945; 59 Stat. 669. 

International Monetary Fund (involving approval of Articles of Agreement, 
Dec. 27, 1.45). 

Act approved July 31, 1945 (59 Stat. 512; 22 U. 8S. C. 286-286k), as 
amended by sec. 106 of act of 1948 (62 Stat. 137, 141). Act of Dee. 
29, 1945; 59 Stat. 669. 

International Bank for Reconstruction and Development (involving approval 
of Articles of Agreement, Dec. 27, 1945) 

Same statute citations as above for Monetary Fund. 

United Nations Educational, Scientific, and Cultural Organization (involving 
approval of Constitution, concluded at London Novy. 16, 1945, and signed 
for United States Sept. 30, 1946). 

Joint resolution of July 30, 1946; 60 Stat. 712. 
Act of Dee. 29, 1945; 59 Stat. 669. 

World Health Organization (involving approval of Constitution, dated July 
22, 1946). 

Joint resolution of June 14, 1948 ; 62 Stat. 441. 
Act of Dee. 29, 1945; 59 Stat. 669. 

Caribbean Commission and its auxiliaries, the Caribbean Research Council 
and the West Indian Conference, established to encourage and strengthen 
cooperation among parties and their territories in the Caribbean area 
and improving economic and social well-being of the peoples of those ter- 
ritories (involving approval of agreement signed Oct. 30, 1946). 

Joint resolution of Mar. 4, 1948; 62 Stat. 65. 
Act of Dee. 29, 1945; 59 Stat. 669. 

International Refugee Organization (involving approval of Constitution, 
opened for signature Dee. 15, 1946). 

Joint resolution approved July 1, 1947; 61 Stat. 214. 
Act of Dec. 29, 1945; 59 Stat. 669. 


Examples of other agreements implemented : 


United Nations Headquarters Agreement (agreement to establish the seat 
of the United Nations in the city of New York and to regulate questions 
arising as a result thereof), signed June 26, 1947. 

Joint resolution approved Aug. 4, 1947 ; 61 Stat. 756. 
Act approved Dee. 29, 1946; 59 Stat. 669, 

Trusteeship, Pacific Islancs (agreement approved by Security Council of 
United Nations Apr. 2, 1947, for trusteeship, with United States as admin- 
istering authority, for the former Japanese-mandated islands in the 
Pacific). 

Joint resolution approved July 18, 1947; 61 Stat. 397. 

Agreement with Canada, Dec. 8 and 19, 1942, for protection, preservation and 
utilization of the fur-seal herd of the Pribilof Islands (2 agreements on this 
subject). 

Act to give effect to the agreement, approved Feb, 26, 1944; 58 Stat. 100; 
61 Stat. 450; 16 U.S. C. 681a—631r., 


Attention should be invited to the technical and administrative character of the 
matters covered by agreements in both of the categories above-mentioned. It 
is believed that there is no question as to the constitutional validity of such agree- 
ments or as to the authority of the President and of the Congress to join h: inds, 
as it were, in giving effect to such agreements. Any suggestion that such agree- 
ments have been made and are being made “in lieu of treaties” and to avoid or 


~-o mo - 


50572—52— 55 





860 TREATIES AND EXECUTIVE AGREEMENTS 


circumvent the constitutional treatymaking processes is not supported by the 
facts. 
(8) Agreements under executive powers 

Among the agreements, instruments, arrangements, or understandings which 
have been entered into and given effect through executive action without any 
apparent need for specific legislative authorization, approval, or implementation 
are the following: 


Armistice agreements (of which there are 5 in the Executive Agreement Series) 

Understandings reached with certain countries after the end of World War II 
hostilities to the effect that certain United States Armed Forces were present 
in territory of the other country by virtue of permission of such other country, 

Understandings with certain countries (e. g., Syria and Lebanon) regarding the 
maintenance of status of, or the according of most-favored-nation treatment to, 
American nationals in such countries. 

Arrangements regarding the treatment and aid to be given by certain countries 
to United States Armed Forces stationed in their territory. 

Arrangements recognizing the jurisdiction of the United States over criminal 
offenses by United States Armed Forces in foreign countries. 

Arrangements dealing with various phases of the movement and treatment of 
United States Armed Forces; e. g., permission for members of defense forces 
to visit in the other country in uniform, mutual transfer of armed service 
personnel, military and security measures, etc. 

Arrangements for use of Swedish Red Cross Field Hospital in Korea; arrange- 
ment for use of Norwegian mobile surgical hospital in Korean territory ; 
arrangements recognizing the status of the forces of certain foreign countries 
(e. g., Netherlands and the Union of South Africa) participating in United 
Nations operations in Korea; ete. 

Arrangements regarding claims of various kinds, to carry out studies and, 
especially as applied to claims of Americans or the United States Government 
against foreign governments or their nationals, to lay down rules for settlement 

Arrangement with former League of Nations whereby the United States would 
voluntarily register its international agreements. 

Provisional arrangements, in the nature of modi vivendi and as part of the 
negotiating processes, pending final action on basic instruments, for setting 
up preparatory or provisional committees to lay the groundwork for con- 
templated international organizations; e. g., the Preparatory Commission for 
the United Nations; Preparatory Commission for UNESCO; Preparatory 
Commission for the International Refugee Organization; Interim Commission 
for the World Health Organization. (Along the same line is the interim 
arrangement with the United Nations regarding establishment of the U. N. 
headquarters, pending final action to give effect to the basic Headquarters 
Agreement. ) 

Arrangements with Panama and other countries regarding emergency use of 
highwavs therein by United States Armed Forces. 

Arranvements dealing with rules and procedures governing military occupation 
of territorv, determining zones of occupation, control of industries and trade 
in occupied areas, ete. (The understanding with U. S. S. R. for terminating 
the Berlin blockade is series number 1915 in the TIAS.) 


A candid analysis of the situation in regard to the making of international 
agreements other than treaties can hardly fail to lead to the conclusion that 
they are an integral and essential part, even at times an imperative part, of the 
constitutional processes of conducting foreign relations. In the negotiation 
of such agreements, due regard is at all times given to the respective functions 
of the coordinate branches of the United States Government, and the necessity 
for reasonable diligence on the part of each in avoiding undue -encroachment 
upon the powers of the others. 

It is hoped that the facts contained in this memorandum will result in a better 
understanding of the nature and function of international agreements. 

It has been stated hereinbefore that a comparison wou'd be made between 
the number of international agreements other than treaties and the number 
of treaties effected during the same period. Often comments have been heard 
or read to the effect that “executive agreements” have heen and are being made 
in vast numbers and that relativelv few treaties are being made. 

It has been pointed out herein that beginning with the Executive Agreement 
Series in 1928 and to the date of this memorandum, the numbers in that series 





TREATIES AND EXECUTIVE AGREEMENTS 861 


and in the Treaties and Other International Acts Series represent some 1,527 
international agreements other than treaties (including large numbers of mere 
extensions, modifications, supplements, etc.). The numbers in the Treaty Series 
nd in the Treaties and Other International Acts Series representing treaties 
brought into force beginning with 1928 aggregate 299. 

At first glance there may appear to be a considerable disparity between those 
figures; 1,527 on the one hand and 299 on the other hand. There is no basis 
for comparison. 

By analogy, an attempt at comparison merely on the basis of total figures 
would be somewhat like trying to compare a thousand hand grenades with one 
A-bomb. The analogy may be a bit exaggerated, but it conveys the basic ides 
A single treaty of friendship, commerce, and navigation, for example, contains 
comprehensive provisions in regard to such matters as the rights of entry, 
residence, and occupation of nationals, the treatment of corporative enterprises, 
the guarantee of various liberties, the inheritance of or succession to property, 
the movement of commercial vessels, salvage, economic development, the im- 
portation of goods, wares, and merchandise, and related subjects. Such a treaty 
may well be, quantitatively and qualitatively, vastly more important than a 
hundred or more agreements regarding such matters as exchange of official 
publications, assignment of advisory missions, determination of civil air routes, 
conduct of anthropological research, allocation of broadcasting frequencies, 
reduction of passport visa fees, cooperative educational programs, and others. 

It is a matter of perspective. Numbers mean little from the standpoint of 
comparison. How, for example, can one compare a peace treaty with an ex- 
change-of-notes agreement regarding communication between amateur radio 
stations? 

(Denartment of State, Office of the Legal Adviser, Treaty Affairs, January 
20, 1953.) 


The CHarrMaNn. Secretary Dulles, are you ready for questioning? 
Secretary Dutirs. Yes, sir. 

The Cuarrman. Senator Wiley. 

Senator Wirry. Mr. Secretary, there has been quoted heretofore 


the statement that you made in Louisville in 1952, that you are pretty 
well acquainted with. 

Secretary Dues. Yes, sir. 

Senator Wirry. I read it: You said: 


The treatymaking power is an extraordinary power, liable to abuse. Treaties 
make international law, and also they make domestic law. 

Do you want to amplify that much of that statement ? 

Secretary Duties. Senator Wiley, what I said there is the same 
thing which I said in the statement which I have given, namely, that 
all power is liable to abuse. Certainly the treatymaking power, like 
every other power given by our Constitution, is a power whie h is sus- 
ceptible to abuse. ‘I believe that there is required constant vigilance 
to prevent abuse of this power as every other power. You will recall 
in that address I also pointed out that—— 

The CuatrMan. Have you a copy of that address here? 

Secretary Dutues. Yes, sir. 

The Carman. Would you like to make it a part of the record 

Secretary Duties. Yes, sir. I pointed out, “There is room for 
honest difference of opinion as to whether our Constitution needs to 
be amended as proposed or whether the President and the Senate 
should retain their present powers for possible emergency use, and at 
the same time insuring more vigilance to the end that treaties will 
not undesirably or unnecessarily “encroach on constitutional distribu- 
tions of power. Whatever one’s views on this matter, it is surely in 
the public interest that the whole problem should be thoroughly 
explored.” 
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The CHatrMANn. We will put that whole speech in the record. 
(The document is as follows :) 


TREATYMAKING AND NATIONAL UNITY 


Address by John Foster Dulles at the regional meeting of the American Bar 
Association, Louisville, Ky., April 11, 1952 


The treatymaking power is an extraordinary power, liable to abuse. Treaties 
make international law and also they make domestic law. Under our Constitu- 
tion, treaties become the supreme law of the land. They are, indeed, more 
supreme than ordinary laws for congressional laws are invalid if they do not 
conform to the Constitution, whereas treaty law can override the Constitution. 
Treaties, for example, can take powers away from the Congress and give them 
to the President; they can take powers from the States and give them to the 
lederal Government or to some international body, and they can cut across 
the rights given the people by their constitutional Bill of Rights. 

This extraordinary power seems to have been deliberately intended by our 
founders, in order to give the Federal Government untrammeled authority to 
deal with international problems. They apparently relied upon the fidelity of 
negotiators to our form of government, and upon the vigilance of the Senate, 
with the necessity for a two-thirds vote, to protect against abuse of the treaty- 
making power. 

‘Today, many have come to feel that the Executive uses the treaty power to 
encroach on congressional power and the the Senate gets its opportunity to 
“advise and consent” so late that it has either to accept Constitution-stretching 
treaties it does not like, or imperil our international position by rejecting what 
has already been agreed upon with foreign governments. 

When it came to negotiating the Japanese Peace Treaty and the security 
treaties with Japan, Australia and New Zealand, and the Philippines, we tried 
to adhere faithfully to what, I believe, was the constitutional intent. 

1. We avoided a security formula which might have increased the constitn- 
tional power of the President and diminished that of the Congress; 

2. We avoided making human rights a matter of international, rather than 
dlomestic, concern : and 

3. We brought the Senate, through its Foreign Relations Committee, into the 
treatymaking process from the beginning. 


THE SECURITY FORMULA 


The security treaty between Japan and the United States places no obligations 
of any kind on the United States because the Japanese were not yet in a position 
to give any undertakings of their own with respect to contributing to the common 
cause of security. There is no reason why the United States should assume one- 
sided commitments. Therefore under the treaty the United States gets an option 
to station its Armed Forces in and about Japan, but the United States is under 
no obligation to do so nor are we legally bound to defend Japan. So long as 
Japan is threatened and unable to defend herself, we shall no doubt find it to 
the mutual interest of the Japanese and ourselves to exercise the options which 
the treaty gives us and thereby deter hostile action against Japan. However, 
that is for us to decide in accordance with our constitutional processes and the 
treaty does not alter those processes by one iota. 

In the case of the security treaties with Australia, New Zealand, and the 
Philippines, we used the Monroe Doctrine formula, namely, that the parties 
recognize that an armed attack on any of the others would be dangerous to its 
own peace and security and would act to meet the common danger in accordance 
with constitutional processes. 

This formula had shielded this hemisphere for 125 dangerous years and the 
Governments of Australia, New Zealand, and the Philippines found that formula 
entirely acceptable to them. 

Thus we achieved collective security without encroaching on the constitutional 
powers of the Congress. 


HUMAN RIGHTS 
The Italian and satellite peace treaties had made human rights a matter of a 


treaty obligation and there is under negotiation an International Covenant on 
Human Rights. Few will question that human rights are of paramount import- 
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ance and that there is desperate need of influence and education which will bring 
about greater respect for human rights. There is,. however, a wide difference 
of opinion as to whether human rights can actually be promoted by trying to 
enforce them from without as international obligations. 

It is always tempting to look on treaties as an easy way to make high ideals 
come true. Actually it may do more harm than good for one nation to attempt 
by treaty to impose its moral standards on another people. Human rights 
should have their primary sanction in community will and when treaties ignore 
that, and try to substitute an alien will, the treaties themselves usually 
collapse through disrespect, dragging down the whole structure of international 
law, order, and justice. 

Within 20 months after peace treaties with Hungary, Rumania, and Bulgaria 
came into force our Government found that their human rights provisions had 
been “deliberately and systematically” violated and we have not been able to 
do anything but talk about it. 

At the Japanese Peace Conference, I said “SO million people cannot be com- 
pelled from without to respect the human rights and fundamental freedoms of 
their fellows.” On that account, we drew the Japanese peace treaty so as not to 
put the Japanese under international compulsion in these respects. 

It was, ironically enough, the Soviet Union which demanded a “human rights” 
clause in the treaty, obviously because such a clause would give them the right 
to intervene in the domestic affairs of Japan. 

However, the Japanese Government and people, remembering their old police 
state, wanted to make a solemn public declaration of their intention to respect 
human rights, and many other governments also wanted the Japanese to do 
this. So that was done by a preamble declaration by Japan. But the treaty it- 
self does not make human rights a matter of international obligation. 

In the Senate debate on the Japanese peace treaty, Senator John W. Bricker 
strongly commended this handling of the human-rights matter. This was gratify- 
ing, because he has taken a lead in studying the constitutional aspects of the 
problem and has made important proposals for a constitutional amendment which 
would prevent treaties from impinging on present constitutional rights of the 
Congress, the States, and the people. There is room for honest difference of 
opinion as to whether our Constitution needs to be amended as proposed or 
whether the President and the Senate should retain their present powers, for 
possible emergency use, at the same time ensuring more vigilance to the end that 
treaties will not undesirably and unnecessarily encroach on constitutional dis- 
tributions of power. Whatever one’s views on this matter, it is surely in the 
public interest that this whole problem should be thoroughly explored, 


SENATE PARTICIPATION 





The manner of negotiation of the Japanese peace treaty and the three Pacific 
security treaties established somewhat of a precedent in that the Congress 
was from the beginning a party to all our thinking and planning. We consulted 
regularly with the Senate Foreign Relations Committee, and the 4 members of 
its Far Eastern Subcommittee, 2 Democrats and 2 Republicans, shared intimately 
the tasks and problems of negotiation. Never have I kad a happier relationship 
than that with these four Senators, John Sparkman of Alabama, Alex Smith of 
New Jersey, Walter George of Georgia, and Bourke Hickenlooper of Iowa. 

I take particular pride in the fact that the Foreign Relations Committee 
in their unanimous report said, “rarely, if ever, have any members seen such 
legislative-executive teamwork as that which characterized the negotiation of 
the treaties.” 

This teamwork paid off when it came to the final Senate action. The Japanese 
peace treaty, taking account of the officially recorded positions of the absentees, 
was approved by 82 for and 10 against; and all proposed reservations were 
defeated by large majorities. That is an unusual result for an election year 
when partisanship runs high. The overwhelming Senate support of the Japanese 
peace treaty and the three security treaties came about because the Senate had 
participated so actively in the making of the treaties that the Senate was largely 
dealing with its own handiwork. 


UNITY 





BEHIND FOREIGN POLICY 


We ought to have nonpartisan executive-congressional cooperation in re- 
lation to all treaties and, indeed, to major foreign policies. It is true’ that 
the Constitution gives the President the exclusive initiative regarding foreign 
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affairs. But he cannot succeed if he cannot get his treaties ratified, if he 


cannot get the money to implement his policies, or if foreign governments believe 
that his policies are liable to be reversed every 2 


2 years in consequence of con- 
gressional or presidential elections. 

I can testify, being myself an exhibit, that the President and the Secretary of 
State really want bipartisanship in foreign policy and I can further testify that, 
in the matters they entrusted to me, they give me 100 percent backing. For that 
I shail always be grateful. I also know that leading Republicans and Demo 
crats in and out of Congress accept the need for national unity in these dangerous 
times. However, it is not enough merely to want to have national unity; it is 
necessary to find the way to get it. 

No one in a position of responsibility should be expected automatically to 
rubberstamp the policies of another and the country expects such persons to 
exercise an independent judgment. Cooperation requires enough foresight and 
initiative on the part of the Executive so that his representatives can sit down 
and talk out in advance with congressional leaders what the United States 
should do. We had that kind of initiative in relation to the Japanese peace treaty 
and the Pacific security treaties, and as a result we achieved a considerable, 
though limited success. But often we have not had foresight or initiative. Our 
foreign policy has not consisted in doing what we wanted or planned to do, but in 
hurriedly doing what we did not want to do but felt compelled to do to meet 
emergencies which had been created by our opponents. 

I? you will think back over the past 5 years, you will see that most of our 
major international acts have been reactions to Soviet Communist actions. 

Most of our crises could have been foreseen sufficiently in advance to have per- 
mitted adequate consultation with the appropriate congressional committees 
and there could have been a national unity which was solidly based on free will 
rather than ephemeral unity achieved under a sense of compulsion. If, today, 
our Nation is more divided on foreign policy than at any time since Pearl Harbor 
that is largely due to the lack of vision of the administration or to its reluctance 
to make Congress a partner in policy making. 

I believe, however, that the trouble goes even deeper. The United States has 
too much been on the defensive. We have been conducting a series of rear- 
guard actions. Many of them have been well conducted. But this Nation of 
ours ought not to be dancing to whatever tune the Soviet leaders choose to play. 
That is not our historic role and we do not play it well. 

We are accustomed to having the initiative and being the Nation which orig- 
inated the impulses which swept through the world. This Nation, from its 
beginning, was a dynamic force in the world and feared by all despots because 
what we did, in freedom, aroused in all men a desire for freedom. We did 
not have to fight our way, or buy our way, to security because no despot wanted 
to try to lead his people to crush the great American experiment, which they 
admired and in the fruits of which they shared. 

We need, today, foreign policies which are faithful to our great tradition. 
They will not be policies imposed on us from Moscow. They will be policies 
made in America, and behind them there will be a united America. 


Senator Wier. You also say that— 


Treaties, for example, can take powers away from the Congress and give them 
to the President. 
Do you want to comment on that? 

Secretary Dutxrs. I believe that a treaty can, by its provisions, 
probably give the President certain powers with reference, for ex- 
ample, to the stationing of troops abroad. That was a very controver- 
dak euahion that came up as to the proper interpretation and er 
of the North Atlantic Treaty. I was in the Senate at that time, an 
participated in that debate. I believe it is possible to create a situa- 
tion by treaty which will enlarge the President’s powers with refer- 
ence, for example, to stationing troops abroad, and things of that sort. 
That is the kind of thing I referred to at that time. 

Senator Witey. Do you mean that a treaty would as a matter of 
absolute fact or simply as a matter of power take constitutional 
powers away from one branch of government and give to another? 
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Secretary Duties. I did not mean to take the Constitutional powers 
away. What I had in mind was, for example the fact that when the 
North Atlantic Treaty says that an attack upon a foreign country 
should be the equivalent of an attack upon the U nited S States, T 
believed that may have enlarged the power of the President, as against 
the present existing powers which Congress has. 

On the other hand, it is also a fact that the Congress by assertion of 
its own can take that power back. There were actually, I believe, past 
resolutions by the Congress dealing with that subject, which were 
subsequent to the adoption of the treaty, and which clarified the re- 
spective roles of the Senate and the Congress and Executive with rela- 
tion to that particular matter. 

Senator Witey. Would that get in the field of war powers or in the 
field of emergency powers ? 

Secretary Dutxes. Well, there again you know better than any- 
body else, I guess, the borderline which exists between the use of force 
as a police action, and the use of force which amounts to declaration 
of war. 

Senator Witey. You made the statement that all of the Supreme 
Court cases which deal with the subject are uniform to that effect. I 
refer to the paragraph on page 1 where you have said: 

Treaties made by the President, concurred in by two-thirds vote of the Senate, 
became the law of the land, no limitation on treatymaking powers are ex- 
plicitly confined in the Constitution or decisions of the Supreme Court. 

Are the Supreme Court decisions all uniform to that effect? 

Secretary Dutixs. I think the Supreme Court decisions are all 
uniform to the effect that the treatymaking power is not an unlimited 
power. All of them, I believe, suggest limitations upon that power. 

Senator Winey. I think this statement that you made back on April 

2 did much to arouse the apprehension of thinkers in America to the 
da anger of the treatymaking powers, if it is in the hands of folks who 
do not exercise discretion in the utilization of it, but your statement 
there also was to the effect treaties can take powers from the States 
and give them to the Federal Government or to some international 
body. 

Do you want to go that far to take powers from the States 
arbitrarily ? 

Secretary Duties. Yes, sir. Most of the treaties dealing with trade, 
commerce, controls of various kinds, deal with matters which are in the 
main reserved to the States. They are similiar to the situation dealt 
with in the Migratory Bird case in Missouri against Holland, where 
we held the Federal Government against the States did not have the 
right to control migratory birds, but once the matter became of inter- 
national concern and subject to treaty, that then the Federal Govern- 
ment could deal with them. 

If you were going to have an international control of atomic 
weapons with provisions adequate to insure that citizens of the Soviet 
Union would not secretly make atomic weapons, you would have to 
give comparable power to that same body in the United States. 

Senator Writer. Have you any particular suggestion to make in 
relation to any amendment or amendments to any one of these resolu- 
tions? 

Secretary Duties. I can say to you what I said to Senator Bricker 
a few days ago when we were having lunch together about this mat- 
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ter. I have tried my hand, and I suggested in my statement here I 
tried my hand, at alternative amendments of the Constitution. ] 
have not as yet come up with anything I think is effective. I would 
say this, Senator Wiley, that it takes quite an artist to amend effec- 
tively the Constitution of the United States. The men who did that 
did an awfully good job. If I am brought in a portrait by some 
great artist, and I am asked to get my brush out and touch it up, I find 
I am a little hesitant about doing it. The more I have tried to draft 
out proposed amendments—and I have made a very honest effort to 
do so, because I do believe that if it is pee by legal enactment to 
prevent abuse without depriving people of these necessary powers, 
that is always a good thing to do—1 have not, myself, as yet been able 
to think of an amendment to the Constitution which would actually 
prevent abuses without raising very grave questions as to essential 
powers, 

You take this matter of executive agreements, I think as Senator 
Bricker originally drafted it, he expressed it executive agreement 
should not be used in lieu of treaties. I think that is a proposition that 
we can all agree with. When you put that into the Constitution, it 
does not mean anything, because then you have to decide when an exec 
utive agreement is in lieu of a treaty. Therefore, the alternative that 
the author was driven to was in effect not to try to solve the problem, 
but to say that the Congress should have the power to solve it by legis- 
lation. How they would approach the solution, I do not know. I sus- 
pect they will run into the same type of difficulties which prevent writ- 
ing a distinction between executive agreements, which are in lieu of 
treaties, and those which are not. It was impossible to write that dis- 
tinction, and I suspect the Congress will find it equally hard. 

It does not solve the problem by saying that Congress shall have the 
right to solve. 

Senator Wizey. I think you dwelt in your statement on the subjecr, 
but you said on page 5 in substance, section 4 of the Bricker amend- 
ment, if it were to become the law of the land, that it would change 
the present constitutional concept of balance of power in relation to the 
Executive. Now, will you comment a little further on that ? 

Secretary Duties. Yes,sir. Under the Constitution as it was writ- 
ten and has since been, the President has what is called in many Sn- 
preme Court cases exclusive power in relation to the current handling 
of foreign relations. His power only is restricted when it comes to 
treaties which would require the consent of two-thirds of the Senators 
present, or when it comes to agreements which require appropriation 
of money or similar matters which are a prerogative of the Congress. 

Now, this agreement would say that exe ept as Congress may author- 
ize, the President cannot make any executive agreement. What does 
that mean? I made an agreement on behalf of the President that the 
next meeting of the North Atlantic Treaty Organization will be held 
in Paris on the 23d of April. Does that mean I cannot make an agree- 
ment except Congress may authorize it? There are hundreds of agree- 
ments a day made by the President which are not as the Constitution 
now stands properly a concern of the Congress. Now, what the pro- 
ponents of this resolution originally tried to do is to draw a line to say, 
well, in a certain area they must come to Congress, and in other areas 
they do not. They found it impossible to draw that line. This is one 
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of the cases where there is a line of distinction, but where it is not pos- 
sible by the written word to define precisely where that line should be 
drawn. 

Therefore, being unable to draw the ling, they solved the problem 
by saying that a complet e control over all agreements relating to the 
current conduct of the country’s business shall be vested in the Con- 
ress and the current power of the President in that respect can be 
used only with the consent of Congress. 

Now, you can say that Congress ‘would of course give the President 
broad leeway to make the inc idental types of agreements. Congress, I 
know, would, but you talk about possible abuses of power that you 
want to get away from. I cannot imagine any power more susceptible 
to abuse than to give the Congress a complete veto power over any- 
thing the President does in relation to the current conduct of foreign 
affairs. There is a power which can readily be abused, and the abuse 
of that power takes not a two-thirds vote, so that you are protected by 
one-third minority, but that power can be abused by any majority 
which is unfriendly to a President, which may represent a different 
political power which is possible under our government process, and 
it would be easily possible in this amendment for a Congress which by 
slight majority in both Houses belonging to one political party, com- 
pletely to hamstring the current affairs by the President who belongs 
to another party. That isa power which invites abuse. 

Senator Wirry. Just one other question. These resolutions by some 
have been interpreted as a movement on the stage of history similar 
to what occurred in England when power was taken from the executive 
and practically unlimited power, including executive power, rests now 
practically in the House of Commons. You have made quite a dynamic 
statement here showing the significance of the division of power. Do 
you see anything to that argument that this may be, after all, a step 
to delimit the Executive of power, and put all power in one branch 
of government? 

Secretary Duties. Certainly that would be the tendency of this 
fourth paragraph. 

Senator Witry. That is:all, Mr. Chairman. 

The CHarrman, Senator Dirksen. 

Senator Dirksen. Mr. Secretary, I see first of all you observe, of 
course, that for 160 years we have gotten along reasonably well under 
the provisions of the Constitution relating to treaties as it now stands. 
But has it not doubtless occurred to you that it is only within the last 
few years, of course, that a combination has been set up on interna- 
tional organization, the UN, which invites great responsibility for 
this country and completely changes the complexion now, and may 
change it even more as time goes on and these very eager people, who 
love nothing better than to write draft conventions, will continue to 
put pressures on the country, and upon the Senate and upon your de- 
partment, and also on the President? Does not that very materially 
change the whole picture, and the fact that we have done reasonably 
well for 160 years would not be too persuasive under modern circum- 
stances ? 

Secretary Duties. Senator Dirksen, what you say suggests that 
there might be a desir ability of some amendment, if you could make 
that amendment without incurring greater risks than the present risk 
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of abuses. Now, in these matters I think it is necessary to try to ap- 
praise in a practical way what is original abuse. 

The*fact is that the trend is away from doing the things that you 
fear, the declaration I made here today with reference to the Covenant 
on Human Rights, the treaty on political rights of women, all illus- 
trate that danger that you fear has passed its peak, and is now very 
definitely on the ebb. The essential point is that that never reached 
the peak so that it was an abuse. There was fear and the fear resulted 
in avoidance of abuse through the ways in which a free people keep 
their freedom most effectively, not by written words in a constitution, 
but by being vigilant, alert, and active. You take the constitution of 
the Soviet Union; there is not a more beautiful document ever writ- 
ten perhaps with respect to human rights and freedoms than exists 
in the constitution of the Soviet Union. We all know it is not worth 
the paper it is written on because there is not the will of the people 
to exercise the rights which they are entitled to. If ever this country 
falls into such a place that the freedom of our people depends not on 
the vigilance, the alertness of our people which have protected us 
from abuses in 160 years, but upon words alone, then we have come 
to a very bad pass. 

The heartening thing which has been shown as a result of the arous- 
ing of public opinion during the last 4 years is that it shows that this 
country is determined to be free. Therefore, I do not believe, Sena- 
tor, that it is necessary to make these amendments, certainly in their 
present form, because while there is the trend that you refer to in rela- 
tion to the United Nations, there is also the fact, a new fact in his- 
tory, that this Nation faces what both President Truman and Presi- 
dent Eisenhower have declared to be the greatest peril in its history. 
Today we face a coalition—not a coalition, but a monolithic structure 
representing one-third of the people and natural resources of the 
world. There is no single nation, not including our own, which is 
in my opinion, and the opinion of military advisors, is capable of 
standing alone safely against that danger. 

We have got, in my opinion, and that is the military opinion, to 
have friends, allies, bases and other things in the world. Now, if 
you, because of the fear of abuse, which I think has demonstrably 
proved to be unfounded in view of the present temper and vigilance 
of the American people, if in the light of that situation you take 
away from us the power to make effective treaty arrangements with 
our friends and allies, where we may want to have bases on their 
territory, and from where we should happily move in an era of greater 
peace, we can trust in confidence which would enable us to reduce 
our armaments, not because we actually trusted necessarily the people 
on the other side, but because we had international mechanisms to 
control them, I think that is a possibility we should keep open. 

Senator Dirksen. Does that not raise this fundamental question 
as to which is most important, national power or the safeguarding 
of the freedoms and rights of the people in a period of hostility and 
danger? 

Secretary Dutxes. I would say this: There will not be many free- 
doms that will persist if we should be conquered by the Soviet Union. 
I know you agree with that. 

Senator Dirxsen. Yes, but that leads to this question: What is the 
worth of all the sacrifice that has been made in the name of freedom 
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if we are to liquidate it ourselves at home in the interest of discretion 
and latitude and national power ? 

Secretary Duties. You may feel that there is a danger of that 
being liquidated, but as I said in my Louisville speech, that is a sub- 
ject about which there can be a very honest difference of opinion. My 
feeling is that then in view of particularly what happened in the last 
few years, it demonstrates that the American people are vigilant and 
alert, that the Senate of the United States is vigilant and alert, and 
that the Executive is vigilant and alert, and that this fear which many 
had, with justification, and I had it myself, is a fear which can best 
be coped with by continued alertness and vigilance on the part of the 
American people, and their chosen representatives in the Congress 
and executive branch of the Government, rather than by a treaty 
provision which will not merely correct the abuses, but will deprive 
us of the power to defend against external danger the very thing that 
threatens our freedom and liberty. 

Senator Dirksen. Consider for a moment the whole broad field of 
human rights. Is it not a fact that the Association for the Advance- 
ment of the U.N. actually filed a brief in the Supreme Court when we 
had the Restrictive Covenant case on here in the Nation’s Capital, 
and they cited articles 55 and 56, and stated that the so-called domes- 
tic jurisdiction clause is not violated thereby? They made that con- 
tention. They filed that, I suppose, as an amicus curiae to the Gov- 
ernment’s case. 

Secretary Duties. I think they probably did so. I do not know 
about that personally. I say this; if you amend the Constitution 
every time some society like the American Society of the UN files 
an amicus curiae brief, which you do not like, you will be in a process 
like George Washington called endless method of the amendment of 
the Constitution to meet hypotheses and opinion. 

Senator Dirksen. I would say that is one item, but I think the 
whole case here, first of all, consider the court cases, and how far some 
judges on the circuit bench have gone. There was, for instance, the 
Fuiji case. 

Secretary Duties. The opinion was reversed. 

Senator Dirksen. That is right, but it shows how far judges on 
a circuit court of appeals would go. 

Then there was the Perez v. Lippold case. That involved the ques- 
tion of mixed marriages. Then there was the Idaho case in the sixth 
circuit as late as June 1952, when Judge Thatcher, ruling on the alien 
land law, said that UN prohibits discrimination by reason of race. 
So that here they are borrowing on our responsibilities, now, and 
then comes the celebrated Steel Seizure case. I do not believe any 
lawyer can read Justice Vinson’s opinion, concurred in by two other 
Justices, but what he must necessarily rest that case upon our respon- 
sibilities under UN, under NATO, and everything that goes with it, 
including the Korean action to justify the seizure of a complete 
domestic industry of the country, and when the Supreme Court of the 
United States, or rather I should say three Justices, will concur in 
that opinion, that gets pretty serious, so far as the danger is concerned. 

You say there is no present danger. There are a good many people— 
with good will and honesty and sincerity—including all those who 
sponsored this resolution with Senator Bricker, who have a feeling of 
fear and concern about it in the light of those developments. 
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Secretary Duties. You see, when the Supreme Court makes a de- 
cision, we look to see what the Supreme Court decided, and not the 
minority opinion. One can be frightened by minority views, but 
one also can be greatly heartened by majority views and the majority 
opinion, which was the opinion of the court and which makes the 
law of the land, was that there was no power in the President to do 
these things. 

As long as the court and people of this country feel that way, 
Senator Dirksen, I do not get terribly worried. 

Now, of course, there are always minority views. There are minority 
opinions of courts, there are minority opinions of people, such as 
those who filed the brief that you referred to. I say this is the time 
we feel great encouragement not to take counsel of our fears. To 
take counsel of those fears involves depriving us of powers in relation 
to treatymaking and executive agreements which I think would be 
disastrous for us in the present state of the world. 

Senator Dirksen. Of course, a change of heart and mind on the 
part of one Justice would have completely reversed that situation, 
and then we would have been squarely at grips with what I referred 
to as inherent powers and implied powers, and all the things that 
were referred to. 

Secretary Dunurs. Yes, sir. Then the Congress by a majority vote 
could pass a law which would have superseded all the treaty provisions 
you did not like, and under the unquestioned law of the land a subse- 
quent act of Congress overrides a prior treaty. 

Senator Dirksen. Now you say in your statement of course that 
the administration will be very cautious about how it deals with 
these covenants. 

First, we cannot refuse to send delegates to represent us at the 
various agencies and commissions of UN. That is a responsibility 
that you agree, I think, we have. 

Secondly, under the various constitutions and charters under which 
these agencies and commissions operate, there is nothing that we can 
do, there is nothing the Congress can do unless the United Nations 
Charter is amended to prevent these various agencies from drafting 
these various conventions and submitting them to all participating 
countries, including the United States of America. Is that not correct, 
and that that work will doubtless go on no matter whether we try to 
discourage our own delegates in that operation or not? 

Secretary Duties. We certainly cannot prevent the delegates from 
other nations from engaging in drafting exercises, if they so desire. 

Senator Dirksen. That is right. So that points up the second basis 
for I think a justifiable and prudent alarm on the part of people 
today. There is pending, of course, the draft Covenant on Human 
Rights. Then there is the Genocide Treaty, which is actually pending 
in a subcommittee of the Foreign Relations Committee at the present 
time. Then there are nearly 100 conventions that have been drafted in 
the 35 years of the International Labor Organization, and they have 
gone so far recently in a resolution as to indicate that unless a nation 
complies and ratifies, that they will be hailed to the bar of public 
opinion, meaning that they will be scolded for their recalcitrance and 
their failure to do their duty. 

Then there is the International Criminal Court. We had Judge 
Parker here the other day. I said, “Would you want a citizen of the 
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United States allegedly susceptible to the law of nations to be grabbed, 
taken elsewhere and haled before an international criminal court, one 
recital of which is that there shall be no trial by jury, which is in ab- 
solute contravention of everything we have learned in our constitu- 
tional law, and in the rights under the Constitution.” 

Then there is the convention on gathering and transmission of news 
and right of correction. ‘There is the cele brated Warsaw Convention, 
under which somebody could get on a plane here if he was a through 
passenger to a participant nation, and the rights of recovery for per- 
sonal dam: iges would be altogether different from somebody who may 
have gotten on the same plane and only gone as far as from California 
to New York and then gotten off. 

Then there is the convention there dealing with property damages 
which sets a limit as to the amount of damage that can be claimed. 

Then of course there is the fact that the Economic and Social Coun- 
cil sits almost continually and deals with social and cultural and 
health and education matters, and then there is the copyright con- 
vention. 

In connection with the copyright convention, I am advised that it 
has a provision in it that no reservation can be made to it. Now, 
would you not say that there is a danger and there is before us some- 
thing of an avalanche that will have impact upon the rights of United 
States citizens within the United States? That is the thing we as a 
committee and Congress are concerned about. 

Secretary Duties. There is nothing that this proposed amendment 
does which would stop people from other countries writing conven- 
tions and resolutions. There is nothing that is now proposed that can 
possibly stop them from doing that. You say that will have a certain 
impact on the United States. That may be, but the United States has 
never from its inception sought to insulate itself from the impact of 
world opinion. Our Declaration of Independence reflected what is 
there referred to as a decent respecter of opinions of mankind. I hope 
we will never get to a position where we do not have a decent respect 
for the opinions of mankind. 

You cannot by any constitutional amendment prevent the people of 
the world from expressing their own views. You cannot, I think— 
and certainly this resolution does not—attempt to insulate the United 
States from the impact of those views. We always have had, and I 
hope always will have, a decent respect for the opinions of mankind. 
That does not mean that we have to adopt everything they propose. 
I have told you today how the Executive plans not to sign this con- 
vention on political rights for women. Then we give notice we will 
not sign a covenanent on human rights. If other people want it, fine. 
Let them have it. We will give our counsel and advice. But surely 
the historic barriers have not been broken down. There is nothing to 
prove that the historic barriers have been broken down, and if it is 
in one single respect anything you speak about infringing on the rights 
of Ameri icans, it is open to Congress by simple act to send it overnight. 

Senator Dirksen. Now, you say here that there has been no abuse 
of the treatymaking power in 160 years. Would not you consider 
abuse that Congress could not legislate in the field of migr atory birds, 
and deprive Missouri of her r ights i in that field until the treaty of 1916 
or 1918 was consummated, and that was the back door, and thereafter 
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Congress could for the first time pass the Migratory Bird Act, but it 
could not do so until the w ay had been made clear by a treaty with 
Great Britain, would that not be a fair statement of the Missouri ver- 
sus Holland doctrine? 

Secretary Duties. Yes, I think so. But I cannot conceive that it is 
an abuse of treatymaking power to enter into agreement, for instance, 
with Canada, which controls the destruction of ducks that are flying 
to this country. Now, I do not know whether you are a duck shooter 
or not. Iam toa minor extent, but I am awfully glad that the ducks 
do not all get killed in Canada before they come to the United States. 

Senator Dirksen. But the point I make is that there the whole thing 
resolves around what might be regarded as a laudable purpose of con- 
servation. Suppose it had not been quite that, yet it did invade the 
rights of the States through a treaty, and then for the first time Con- 
gress could constitution: illy legislate in that field. I think that is the 
crux of the doctrine in that case. 

Secretary Duties. That is true, Senator, with reference to a whole 
area of matters, double taxation, quarantine provisions, if you cannot 
by treaty deal with those matters which normally may be reserved to 
the States, then we will revert to the very condition against which this 
Constitution is formed, namely, a situation where you do not have 
any effective international action until you deal with each 1 of 48 
States. 

Senator Dirksen. Now, I was particularly interested in that one 
statement in your statement, if I can find it, on page 4: 

If we should be attacked and unhappily there should be war, the President, as 
Commander in Chief, would need the power through executive agreements to 
achieve unity of purpose and of action with our allies. 


How far, in your judgment, should that discretion go? You see, 
we have fresh before us still, even though this is the third year of 
war, what happened by the exercise of executive power through the 
Commander in Chief in Korea. 

Secretary Duxies. As I said in my statement elsewhere, Senator 
Dirksen, that is an area where, as far as I can discover, it is not 
possible to draw a clearly defined line. The fact of that impossibility 
emerges from the very terms of these proposed resolutions. If it had 
been possible, and if it ever is possible to define a line between what 
are proper executive agreements, to be handled by the President, and 
what are not, Iw ill be the first to say, “Let us write it in the Constitu- 
tion.” Nobody yet has been able to come up with a proposed defini- 
tion as to where that line should be. 

Senator Dirxsen. Of course, that is one of the tasks that is before 
the subcommittee, and the full committee at the present time. 

Secretary Duties. That is one of the reasons why I think this whole 
thing needs a good deal more thought than there has yet been oppor- 
tunity to give it. 

Senator Dirxsen. We modestly and impersonally feel that there is 
enough wisdom and enough facility in the whole field of expression 
to coin the necessary wor ds whereby that intent can be expressed, and 
not do violence to the Constitution nor hamstring the Executive. 
But while we are speaking about this Korean matter, you see, that is 
another field of fear and danger, because when the troops-to-Europe 
issue was on the floor of the C ongress, and a memo came from th 
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State Department reciting the one hundred and forty-odd instances 
where the Commander in Chief was employed, as I recall, there was 
in that statement this phrase, and I seek to reconstruct it accurately, 
“Constitutional doctrine is molded largely by practical necessity. 
For example, the power of Congress to “declare war has fallen into 
abeyance, Resdnes wars are no longer declared in advance.” 

Now, would the State Department subscribe to that kind of doc- 
trine? Is that what is intended by the language at the top of page 4, 
namely, that there must be executive latitude that can take us down a 
course that would jeopardize the very survival of freedom in the 
country ¢ 

You see, that is another field of alarm and fear and rightly so. 

Secretary Duties. Very rightly so. You have on the one hand the 
fact that probably our allies, we and our allies, would not have been 
able to win World War II without the ability of the President through 
his officials to make agreements for unity of action with our allies, 
ag as putting General Eisenhower in command of Allied Powers 

n Europe. We probably would not have won that war without it. 

"On the other hand, there were abuses of the Presidential power, in 
my opinion, at that time. I have not been able to think of any way, 
as I say, whereby you can define in advance where the line should 
be drawn to permit the necessary power and to prevent abuses. I 
might say that the fruits of the exercise of power in my opinion have 
been infinitely more profitable to this country than any losses through 
the abuse of power. 

Senator Dirksen. With further reference to executive agreements, 
there is in the Constitution the so-called necessary and proper clause 
on the part of Congress by legislation to carry out agreements that 
are made. Would you think that a rather liberal interpretation of 
that language would give Congress that power now quite aside from 
any recital in the so-c alled Bricker resolution ? 

Sec tn Duties. There would be power in Congress to carry out 
treaties. Certainly there are various types of executive agreements 
which can only be carried out by the Congress. We have got I think 
coming up before the Senate Foreign Relations Committee tomorrow 
the so-called status-of-troops agreement. That deal with the status 
of our troops in foreign countries. After some discussion that is 
being presented to the Senate for ratification of the treaty, some 
people might have felt it should be presented to the Congress for 
legislation. One of the points I make was the fact that we are going 
to try to set up the cooperating machinery here so that when ques- 
tions of that sort arise, we will be able to sit around the table and 
try to settle them by friendly agreement because I do not believe it 
is possible to define the area between the Senate and the House 
whether they are treaties or congressional acts, or between the Execu- 
tive and Senate and the House. That almost defies, I think, legal 
definition or does not defy the effort of men of good will practically 
to solve as mainly has been done over our history. 

Senator Dirksen. Would you say that the commitment of Yalta 
falls in the category of executive agreement ? 

Secretary Duties. There were a whole series of agreements made 
at “Yalta, but the ones which had any long-range permanent effect, 
in my opinion, could not properly have been made by the President, 
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they would not have any legal effect unless and until they had been 
ratified by the Senate as treaties, in my opinion. 

Senator Dirksen. How are they to be classified with respect to 
the terminology of this resolution? They were not treaties certainly 
and were not submitted as treaties. They were agreements that were 
signed either by the President or someone signing in his behalf. [| 
have always concluded that those were necessarily executive 
agreements. 

Secretary Duties. That again illustrates the difficulty of precise 
definition. Certainly some of those agreements I believe were of a 
character which could not be operative unless they were in treaties 
that were ratified as treaties. But where you draw the borderline 
between treaties and executive agreements, when it is one that should 
be confirmed by Congress, I do not know how to draw the line. 

Senator Dmksen. Would not it have been a most salutary thing, 
before the country could have been committed to that course of action, 
to insist that no matter how they are styled, that they be brought back 
for people to take a look before almost immediate action implemented 
those agreements as commitments, and put us in such a bad state? 

Secretary Duties. There were also some military agreements made 
there. Do you think those should have been brought back, too? 

Senator Dirksen. I do not know about the military agreements, 
but I am thinking in terms of those that were not military. 

Secretary Duties. I must ask the committee to think not only of a 
part icular type of agreement which easily is dealt with, but when you 
use the word “agreement” without definition, you have to realize that 
you are dealing not only with the political agreements at Yalta, but 
with the military agreements at Yalta. Surely it would have de- 
feated their entire purpose if you cannot make a military agreement 
in time of war without first bringing it back to Congress for debate 
and discussion. In the first place, there is no time for it. In the second 
place, the enemy would know about it before you had a chance to make 
the agreement effective. 

Senator Dirksen. Would you say those commitments made with 
reference to China were military agreements ¢ 

Secretary Duties. No, I think those were political. 

Senator Dirksen. What about the line in Poland ? 

Secretary Dues. Political. 

Senator Dirksen. The provisional government in Poland? 

Secretary Duties. Political. 

Senator Dirksen. The major commitments were political rather 
than military. 

Secretary Dunyes. Major in a sense. They were military arrange- 
ments made that contributed largely to the winning of the war. I 
think that is important, because nothing else would amount to any- 
thing without winning the war. If we cannot make agreements to win 
wars, political decisions afterward do not mean very much, 

The CuatrmMan. Senator Watkins. 

Senator Warkins. I noted that you stated that there had been a 
change now, that the people had been alerted and they were going to 
have different conditions under the present administration with re- 
spect to abuses in connection with executive agreements which were 
in effect treaties, involved treaty matters, and also involved the making 
of treaties. 
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Am I getting the point of your testimony ? 

Secretary Duties. Not quite. The point of my testimony is that I 
believe under our system of government any administration is alert 
to an aroused public opinion. It is not just the particular one. I 
would not claim that any particular administration is unique in that 
respect. I believe that if this action were taken a few years earlier 
that even the present administration would have to be responsive to it. 

Senator Watkins. You mean if it were taken during the term of 
the Truman administration ¢ 

Secretary Duties. Yes, sir. 

Senator Warkuins. It was taken ? 

Secretary Duties. It was started then, but it never really got rolling 
until practically the end of that term. 

Senator Warxins. I come to the statement you made to Senator 
Wiley. It was in substance this, that in the North Atlantic Pact, there 
apparently was an enlargement of the war making power of the Presi- 
dent. You thought that was clarified by some action of the Congress 
later. What did you mean by that? 

Secretary Dutxes. I believe that the North Atlantic Treaty by pro- 
viding that an attack upon a foreign country should be treated the 
equivalent of an attack upon the U nited States, that that gave the 
President a greater power to use American troops to prevent that at- 
tack than if the treaty had not been made. Then there arose the ques- 
tion, and that first question came up when we were in the Senate to- 
gether, I remember you and I had some discussion about it at that 
time—then when the question came up of sending troops to Europe, 
that became the subject of a congressional resolution; it may have 
been the Senate. 

Senator Warktins. Just im Senate, without any power of effect. 

Secretary Duties. Well, I do not think the Senate is quite as 
impotent as that, Senator Watkins. Any time a resolution passes 
the Senate, you can be sure that those on the other side of the Hill 
stop and look and listen. 

Senator Warkins. You are talking about the present administra- 
tion, not the past one, I take it, when you said that ? 

Secretary Duties. Actually the actual practice of the past admin- 
istration did not conform to the Senate resolution. 

Senator Watkins. Do you know whether as a matter of fact the 
administration sent more than 4 divisions over to Europe after that 
resolution was passed that the Senate would agree to 4 divisions? 

Secretary Dutues. No, sir, they did not. 

Senator Watkins. They did not? 

Secretary Duties. That is my understanding. I think there were 
2 there at the time, and I think the resolution said not more than 4 
more. There is a little over 5 there at the present time. 

Senator Warkins. You say this abuse will probably stop if there 
were any. I call your attention to the fact that during the debate on 
the North Atlantic Pact, that portion of it which re lated to the taking 
in of Greece and Tur key there was developed some legislative history 
of the writing of the pact. I call your specific attention to a statement 
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made by Senator George of Georgia on February 7, 1952, during the 
course of that debate. [Reading :] 


Let me say to the Senator from Ohio that the only trouble which has arisen 
in this case has developed because of the President's interpretation of a power 
which the Senate never gave to him or intended to give to him in respect to 
the employment of troops in foreign countries under the treaty. Whatever may 
be the President’s power generally under the Constitution is altogether a 
different question. When we were writing the North Atlantic Treaty, it was 
upon my insistence as a member of the committee, that article 11 was inserted. 
The treaty shall be ratified and provision carried out by the parties in accordance 
with their respective constitutional processes. 


That is a very much debated section of the treaty. [ Reading: | 


The Secretary of State interpreted that language to mean all of its provisions 
which of course was correct. The Secretary of State who was the spokesman for 
the administration interpreted the words “constitutional processes” to mean 
congressional approval insofar as the declaration of war or employment of 
our troops in any foreign country was concerned, and that language was 
designedly inserted in the treaty. The only difficulty has arisen because of the 
failure of the Executive to follow a straightforward course and to act in ac- 
cordance with the power delegated to him by the Congress or, in this case, 
by the Senate. 

In view of what you have said about there being a change now, 
this resolution, as I understand, is to make those abuses impossible as 
far as we can humanly do so. 

Now, has there been a change, or will there be a change in the 

present administration with respect to the operation of the treaty, 
and the Congress, not just the Senate, but the entire Congress be 
called upon to implement all provisions of that treaty? That is a 
very practical question, and I think it has been raised squarely by 
what you have said, and as a member of the committee, and of the 
Senate, I would like to know the answer to it. 

I think after all, with all the insistence I made on my preliminary 
reservation, when this legislative history was brought out, and if it 
had been brought out during the debate when we first discussed the 
Atlantic Pact, I would have voted for it. Apparently there was a 
change in that, and it only developed in the course of this debate. 

May I say that Senator Connally was there, and I asked him and 
he agreed that is what took place. Other members of the committee 
answered likewise. That is a part of the legislative history of the 
North Atlantie Pact. 

What is going to be the change? Is the Congress going to have the 
power to implement that treaty, or is it going to be done by the Presi- 
dent of the United States without consultation with the Congress? 
In other words, will he go ahead and take action, and then bring in the 
appropriation bill and expect us to approve his actions by that method / 
I mean that just as much for the present administration as I did the 
other. I opposed such a course then, and I oppose any moves to take 
it out of the hands of Congress, and violate the express terms of that 
treaty. 

Secretary Duties. Senator Watkins, I am not going to give an 
answer that suggests that President Saneroun 4 is going to violate 
the terms of any treaty. You asked me whether the President of the 
United States is going to violate the treaty. I think that question 
goes of itself, Senator Watkins. 

Senator Warkins. Do you think that is a fair interpretation of the 
treaty that Senator George gave? 
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Secretary Duties. There was a vast amount of legislative history 
with reference to that matter, pages and pages of it. To pick one 
sentence from one person and say that makes legislative history, I 
annot take that. 

Senator Warkins. That squares with what we were told by mem- 
bers of the committee when the debate was on the first time before we 
took any of these other nations in. My reservations were never neces- 
sary, it was said because the treaty provided that Congress would have 
to implement all parts of that treaty. 

Now, I would like to know how many executive agreements have 
now been entered into. 

Secretary Duties. In relation to that treaty ? 

Senator Warkins. Yes. 

Secretary Duttxs. I would say about 10,000. Do you want them 
ill brought down here? 

Senator Warxrns. No, I think the Congress ought to know what 
has been done under it. 

Secretary Dunxies. Do you want those all brought down here? 
Every time we open a new privy, we have to have an executive agree- 
ment. I take it that answers it. 

Senator Warxrns. Where do you draw the line? 

Secretary Duties. The arrangement made in first place that all the 
treaties should be implemented by the Congress. 

Senator Watkins. | ask you, do you want that to be interpreted 
literally? You say “No”; I want to get the substantial meaning of 
that. You can make any law ridiculous if you want to point out some 

specific isolated cases, since you say we are going to have a difference 
n the way things are conducted, I think you ought to spell out. how 
they are going to be different, and particularly with reference to the 
subject. that affects the very lives of our people. This is not just a 
question of some of our domestic affairs. This is a question that takes 
men and women away from their homes, and sends them to foreign 
‘ountries to live for many years 

Secretary Duties. In my statement, I said that on this subject where 
it is almost impossible to draw any advance rigid lines, it was the 
pledge of this administration to sit down and talk with the executive 
leaders to find out what they wanted to have brought down here and 
what they did not. 

Now, that is the normal statement approved by the President of 
the United States, which I have laid before this committee. I think 
itis entitled to be accepted in good faith. 

Senator Watkins. Do you think there has been any abuse of the 
treatymaking power by the President, not the present President, be- 
cause he has not made any treaties yet. 

Secretary Duties. I am not aware of any abuses in the treatymaking 
power. There are plenty of abuses, but they have not taken the form 

of any treaty which reflects an abuse of the treatymaking power. 

Senator Dirksen. Mr. Dulles, during the incumbency of 5 your prede- 
cessor, the State Department got out a bulletin, in 1950, “before you 
took over. There they set out very clear words: 


There is no longer any real distinction between international and domestic 
affairs. 
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Now, that statement standing literally certainly spells out a world 
community. Has that philosophy been abjured by the State Depart- 
ment ? 

Secretary Duties. If it has not been abjured by my statement here 
today, I do not know how far one can go to do it, where I have said 
in this statement that has behind it the full authority of the admin- 
istration. Some of these areas we do not consider to be a proper area 
for treatymaking. We do not consider that you properly can or con- 
stitutionally can use the treaty device in order to effectuate internal 
reforms. I do not believe that the word “treaty” as it is used in the 
Constitution of the United States ever had that import, and I believe 
that if the case ever came up before the United States Supreme Court, 
it would so hold. 

Senator Warxrns. I want to ask you some questions with respect 
to the United Nations Charter. 

In article 43, it is provided: 

All members of the United Nations, in order to contribute to the maintenance 
of international peace and security, undertake to make available to the Security 
Council on its call, and in accordance with the special agreement or agreements, 
armed forces, assistance, and facilities, including rights of passage, necessary 
for the purpose of maintaining international peace and security. 

Such agreement or agreements shall govern the number and types of forces, 
their degree of readiness and general location and the nature of the facilities, 
and assistance to be provided. 

The agreement or agreements shall be negotiated as soon as pres on the 
initiative of the Security Council. They shall be concluded between the Security 
Council and member states or between the Security Council and groups of 
member states and shall be subject to ratification by the signatory states in 
accordance with their constitutional processes. 

As I recall, and I think I am right, the Congress in full agreement 
with the President, the Department of State at that time, when this 
Charter was before the Senate for approval and later on when we 
sought to implement the Charter, the Congress adopted what is known 
as the 1945 Participation Act. Attempting to implement this very 
article 48, Congress authorized the President to go ahead and negoti- 
ate agreements. But he was then to bring back to the Congress those 
agreements for approval. 

Then the following article starts out: 

When the Security Council has decided to use foree, it shall, before calling 
upon a member not represented on it to provide armed forces in fulfillment of 
the obligations assumed under article 43, invite that member, if the member so 
desires, to participate in the decisions of the Security Council concerning the 
employment of contingents of that member's armed forces. 

[ direct your attention to those provisions, because we have a treaty. 
That has been in effect, and the question arises whether it shall be 
implemented by the Congress or whether it should be in full force and 
effect. without any implementation by any Congress. The former 
Chief Executive has taken the position that “constitutional process” 
apparently included his power to do that job without calling on the 
Congress, even though the Congress had authorized in 1945 just what 
I have stated, yet it provides in that provision troops will not be used 
or force will not be called on, except as expressly provided in the act 
itself. 

Now, even in the operation under this treaty, the President has, you 
know, ordered our troops into Korea to intervene in that conflict. 





TREATIES AND EXECUTIVE AGREEMENTS 879 


There has been a change now, and there is a change in the present 
administration. What are we to look forward to in the future? 
Will there be the necessity or appear to be the necessity of sending 
troops to Indochina? Are we going to have a repetition of Korea 
or is the present administration going to call upon the Congress to 
authorize the sending of any troops to intervene in Indochina or 
Burma or anywhere else in the world? 

I think the Senate will be influenced largely by the practical appli- 
cation of some of the very things we have been talking about today. 
| think you want us to take that into consideration. I think we ought 
to have a practical answer to those questions. 

Secretary Dues. Let me say this, first. I would not base the need 
or lack of need for constitutional amendment upon the quality of the 
particular person who happens to be in the White House at the par- 
ticular time. I know President Eisenhower would be the last one to 
suggest that. The fact that a particular President is in the White 
House for a period of at least 4 years indicates that if he is the right 
kind of President, that it takes the pressure off for putting it through, 
t gives you time in which to give this matter thorough discussion. 
But whether or not you change the Constitution of the United States 
should depend on matters far more fundamental than the character 
of one particular person. 

do not want to be interpreted at all as saying that the reason 
against this particular constitutional amendment is that you happen to 
have President Eisenhower in the White House. 

Senator Warkrns. I thought you meant it is a trend. 

Secretary Duxies. I think I was very careful to say that I believe 
any President of the United States would be bound to be responsive 
to the kind of pressures that were created by an alert citizenry during 
this past year or so. In fact, they were so, the result of it was the 
change from an administration which practically was as alert as it 
should have been for another one that was more alert. 

Senator Warxkrns. There was an issue on this very asserted power 
‘f the President to put us in Korea. It was an issue and the people 
overwhelmingly supported the view that the President did not have 
such power. 

Now we are starting out with a new administration which I hope 
to support all along the line, and I hope it is going to so conduct 
itself that the American people can support it all along the line, and 
it can be returned to power in 1956. 

I want to direct your attention to the fact we have had some abuses. 
I think you made the statement there are no abuses. 

Secretary Duties. I said as far as I am aware, no treaty has ever 
been enacted which has pointed to an abuse of treatymaking power. 

Senator Watkins. If we had not had any abuses whatsoever per- 
haps it would be sound for you to say we should not do this, but many 
of us have been discussing this question in the past and have been 
turned down on reservations and have seen the President enter into 
agreements which we could not change. We want to make it so clear 
that no President, no court, no Congress will attempt to violate the 
fundamental rights of the people, for instance, to have their repre- 
sentatives, not the President, declare the war, and put us in war, where 
their lives are to be sacrificed. 
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Secretary Duties. There is just one way you can absolutely guar- 
antee against the possible abuse of power, and that is to give no 
power. As long as you give power, there is always the possibility of 
abuse. If you are to have a President who cannot abuse his power, 
just amend the Constitution and say the President shall have no 
power, and then you will be protected against abuse. 

Senator Watkins. I do not think we need to go that far. I am 
saying on these matters the American people have for generations 
understood to mean what I have said, that the people, through their 
Congress, have a right to make these decisions. If we write that out 
so there will not be any mistake about it, all future Presidents wil] 
listen to that, and the people will know at least we have done our part 
to hold them within bounds. 

Secretary Duties. Do you think these are written out in these 
amendments ? 

Senator Warxrns. I think yes, to a large extent. 

Secretary Duties. I know I am a witness, and not supposed to ask 
questions. 

Senator Warxkrns. You are a former Senator. You can ask ques- 
tions. 

Secretary Duties. Can I ask you where you find in this resolution 
any prohibition of the power of the President to send troops as was 
done previously into Mexico ? 

Senator Warkrns. It is in the first section I think under the restric- 
tion that no treaty can be made that is contrary to the Consitution. 

Secretary Duties. That is not a treaty. 

Senator Watkins. Of course that is not a treaty; that is a violation. 

Secretary Duties. I am pointing out the particular type of thing 
you claim to be an abuse is not dealt with at all by these resolutions, 
That may be reason for studying them a bit more. 

Senator Warxrns. The instances I call your attention to grew out 
of treaties: the United Nations Charter and North Atlantic Pact. 

Secretary Duties. Sending the troops to Korea was not under the 
United Nations Charter Article 43 at all. 

Senator Watxrns. Was it under the United Nations Charter at 
all? 

Secretary Duties. It was not anything that we were required to do 
under the charter. It was something we were permitted to do under 
the charter. 

Senator Warxkins. Probably you can point out that section. That 
seems to prove the very thing that no treaties have been made to permit 
that sort of thing. 

Secretary Dutxes. I did not say permit it. 

Senator Watkins. Authorize. 

Secretary Duties. Authorize. 

Senator Warxins. Well, it did not give the United States the power 
to violate in any way our constitutional prerogatives. There is not 
a word in the United Nations Charter which adds to or subtracts from 
the power of the President to send troops in foreign countries as it 
is constitutionally provided. 

Did you appear as a witness before one of the Senate committees in 
the hearings on the 1945 Participation Act! 

Secretary Duties. I do not think I did. 
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Senator Warkrns. As I see it, I now have called to your attention 
that we would have been protected by the amendment in two treaties 
against the enlargement of the Presidential power, if we had had an 
amendment of this kind. 

Secretary Duties. That is where we disagree. I do not find in 
these proposed constitutional amendments anything which would pro- 
hibit or restrict the present right, whatever it is, of the President of 
the United States to send troops to foreign countries. 

Senator Warktns. He sent them apparently under what he claims 
was the implementation of the treaties. There should be some consti- 
tutional provision to prevent treaties that would give him such power. 

Senator Warxins. He claimed the first one was under the provisions 
of the treaty itself, he was implementing the treaty. You say around 
10,000 executive agreements have been entered into under the power 
of that treaty. I am calling your attention to the legislative history 
of the treaty, and the fact that the President has no such authority. It 
may not be a good provision; it may not be a wise one. Certainly 
there is a strong argument that those matters should have been sub- 
mitted to Congress. I think the Congress ought to know what we 
have agreed to do over there. The President has entered into an 
agreement, for instance, to put our forces in an international army. 

Secretary Duutes. I agree that some of them should have been sub- 
mitted to Congress, but I would suggest that it would help to come to 
a constructive outcome here if you would try your hand at a definition 
of the ones that should be submitted, and the ones that do not need ta 
be submitted. 

Senator Warkrns. If I knew what they were I probably could 
start. 

Secretary Duties. I will give you a few hundred to try out. 

Senator Warkrns. That is all I have at the present. 

The CuatrMan. Senator Cooper, have you any questions? 

Senator Coorrr. Is it permissible for one that is not a member of 
the committee to ask a question ? 

The CuHatrMan. Yes, sir. 

Senator Cooper. Mine is a simple question. I know that there is a 
fear, and there is an actual belief on the part of a great many people 
in this country that certain international organizations or agencies, 
such as the Economic and Social Council and UNESCO, have already 
taken action which has already bound this country, and which has in 
some way impinged on the rights, the constitutional rights of our 
people. 

Now, I think a lot of people are very unclear about that. I think 
it would be very good if you would make a statement as to whether 
or not that is true, for the record. 

Secretary Duties. Senator Cooper, it is my view very clearly that 
it is not possible for any rights of American citizens to be in the 
slightest degree impaired by any action which falls short of a treaty 

-atified by the Senate or by congressional action. 

It is further my belief that, if perchance that action should impair 
any rights, it would either be unconstitutional or be immediately 
subject to correction by subsequent act of Congress. 
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Therefore, I believe that the danger to which you allude is not a 
real or substantive danger, and that nothing of that effect has as 
yet happened. 

Senator Coorrr. I agree with you. 

Secretary Duties. Is that an adequate answer ? 

Senator Cooper. Yes. 

The Cuatrman. Senator Cooper, the committee appreciates your 
coming here today, even though you are not a member of this com- 
mittee, because you are known for being very vigilant in taking care 
of the interests of your constituents down in Kentucky, 

Senator Cooper. Thank you very much. 

Senator Jenner. Mr. Secretary, reading at the bottom of page 6 

of your statement: 
I feel that the Congress is entitled to know the considerations that enter into 
the determinations as to which procedures are sought to be followed. To that 
end, when there is any serious question of this nature, and the circumstances 
permit, the executive branch will consult with the congressional leaders and 
committees in determining the most suitable way of handling international 
agreements as they arise. 

Now, if the Secretary is in a hurry, or if he has no question, there 
will be no consultation. Should we draw that inference from that 
statement ¢ 

Secretary Duties. No, sir. You are raising the issue about when 
the circumstances permit ? 

Senator Jenner. When circumstances permit. 

Secretary Duties. That language was put in there to meet the con- 
tingencies that there might arise a national emergency which would 
require very quick agreement. For example, I think it is a matter 
of public record—I am not committing any breach of security regu- 
lations—that in the case of certain of our foreign bases it is agreed 
that we should not use them for certain purposes, except by agreement 
with the country concerned. If there should be an act of war against 
the United States, it would be necessary or certainly desirable almost 
instantly to arrive at such an ‘agreement and act accordingly. I do 
not think you would want to feel that, for instance, agreement to use 
a foreign base for certain purposes which might be necessary to save 
the United States from atomic attack, for instance, would have to be 
suspended while we had congressional discussion about it. That is 
the type of thing which is envisaged by this “as circumstances permit.’ 

Senator Jenner. On page 3, re: ading your statement : 

It will be our effort to see that the Senate gets its opportunity to “advise and 
consent” in time so that it does not have to choose between adopting treaties it 
does not like or embarrassing our international position by rejecting what has 
already been negotiated out with foreign governments 

Does this mean, Mr. Secretary, that the Senate may sit in on the 
negotiations ? 

Secretary Duties. That is a sentence which is taken, I think, from 
my Louisville speech, which has been referred to, and which referred 
to the process which we actually used in negotiating the Japanese 
Peace Treaty, which the unanimous report of the Senate Foreign 
Relations Committee said exemplified cooperation between the Execu- 
tive and the Senate to a better degree than ever before in the memory 
of any member of the committee. All the time when that treaty was 
in process of negotiation and discussion, we used to sit down, often- 
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times at breakfast here in the Senate dining room, with the members 
of the Far Eastern Subcommittee, and we discussed with them what 
we had in mind, the type of treaty we were negotiating, the-problems 
we faced, and how to overcome them. They in turn, to the extent 
they deemed appropriate, communicated with the members of the 
Foreign Relations Committee as a whole. They in turn communicated 
with the Members of the Senate as a whole to the extent that they 
thought appropriate. We cannot, in the executive branch of the 
Government, attempt to get into the internal workings of the Senate, 
as you can well understand. We try to deal with the specific groups 
that are esti weed by the Senate itself as primarily responsible for 
certain areas. The Senate Foreign Relations Committee, as you 
know, has subsoonnaliaiinn that deal with European affairs, Far Kast 
affairs, Near East affairs, and so forth. We are trying to—and it will 
be our policy consistently to—keep in close contact with them; and 
certainly, if we have any treaties which we are negotiating involving 
those areas, we will discuss it at an earlier stage with those designated 
Members of the Senate. 

Senator JENNER. At the top of page 2: 

The present system has worked well for 160 years. The Supreme Court has 
never had occasion to hold a treaty to be unconstitutional. On the other hand, 
no treaty as yet has been made which can be cited as an example of the abuse 
of treatymaking power. These two circumstances are persuasive evidence of 
the care with which treaty power has been exercised during the entire existence 
of our Republic. 

Senator Dirksen has referred to certain treaties pending. I want 
to also bring out one I do not think he referred to. There is a treaty 
pending now which would cancel out State laws as to who may practice 
law or medicine and give the right to certain aliens. Now, what would 
be your comment on that kind of treaty? 

Secretary Duties. Is that a treaty that has been signed and pending 
before the Senate ? 

Senator Jenner. As I understand it, it is. 

Secretary Duties. I am not familiar with it. 

Senator Jenner. It is pending now before the Senate. 

Mr. Smirney. It is the treaty with Israel. 

Mr. Puurcer. It does not cancel out any rights. It simply places 
the citizens of the other country on equality with the citizens of the 
United States, and removes any impediment in the practice of their 
professions. The lawyers will have to pass local bar examinations 
and the medical people will have to pass the regular medical 
examination. 

Senator Dirksen. But it is self-executing ? 

Mr. Puurcer. Yes. 

Mr. Smirney. Does it not cancel out the State law which would 
require them to be citizens of the United States ? 

Mr. Puurcer. It places them on an equality with the citizens just as 
it places Americans resident in the foreign country on the same basis 
as the citizens of that country are. 

Senator Dirksen. Now, Mr. Dulles, we have not discussed self- 
executing treaties this morning, but is it not a fact that Canada, the 
British Commonwealth of Nations, and, according to Professor Finch, 
most other countries, require implementing lecislation before a treaty 
has effect as domestic law as distinguished from international law? 
Why is not that desirable for the United States? 
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Secretary Duties. Why that is customary in the country you men- 
tion, and why there is at least the question as to its desirability in the 
United States is that those countries have a so-called parliamentary 
form of government. In other words, the executive is part of the 
congress itself. So ths at, when they act, they act as a unit, and there 
is no problem about a possible difference in that respect between the 
executive and the parliament, because it is a parliamentary system. 
The head of the state is himself a member of the parliament or con- 
gress. The cabinet members are also members. They act as part of 
congress itself. 

Now, if we had a parliamentary system here, you certainly could 
make a very strong argument for adopting their system also in respect 
to treaties. I can also point out, however, in those countries there is 
no parliamentary ratification of treaties required. The executive 
has power to make treaties without any formal ratification which 
again reflects the unity between the executive and the congress. 

Senator Dirksen. That is looking at it from one end, but if you 
look at it from the other end, namely, it is the impact of a treaty upon 
domestic law, then there should be no difference as to whether they 
follow a parliamentary procedure unlike ours, whether their 
mechanics are different, you are measuring that wholly in terms of its 
impact on the domestic rights of our citizens. 

In that respect a treaty in every case has to be implemented in other 
countries. In our country it can become self-executing without any 
action of the Congress. 

Secretary Duties. I am thinking of it in terms, Senator Dirksen, 
of the effect of what you would do upon the power of the National 
Government to act effectively in the field of international affairs. The 
requirement under parliamentary systems does not appreciably 
affect the power of the government to act in that field, because the 
executive and p: wrliamentary majority are one and the same persons. 
But where you have a division so that the executive who negotiates 
treaties is different from, and may not even represent a majority 
of the Congress, much less, of course, of the States, then to require 
implementing legislation creates a very serious impediment and one 
of the principal reasons, as disclosed by the constitutional debates in 
the Federalist Papers, for adopting our system, was because under 
a position where you had an Executive who was independent of and 
coordinate with the Congress, if you required implementing legisla- 
tion, it would gravely impair the capacities of our Government to 
act effectively in that field. That is the reason it was done this way. 

Senator DirksEN. It would occur to me that very difference in the 
form of government would be an argument for parity on the part of 
the country for this good reason. When a treaty is negotiated always 
there is a time factor involved. When it comes to the Senate, there 
is not always as much time to spell out its various implications as 
there should be. Now, the opportunity to implement with subsequent 
legislation will give the full-dress debate, get all its implications 
clearly out in the open, and give us a far better chance to appraise 
the desirability of its terms than we otherwise could effectuate. 

Secretary Duties. That is a possible course of action. It implies, 
as you say, that because of the need of expedition, oftentimes the two- 
thirds vote of the Senate is not adequate, and that you would rather 
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have a majority vote of both Houses. As I said in my original state- 
ment, I think it is debatable whether there is added protection in the 
majority vote of both Houses so far as safeguarding the rights of 
American people, and the right of one-third plus one of the Senators 
to stop anything. 

I think that is pretty good protection. But if you are not going to 
nake a treaty operative until there is subsequent legislation, there is 
o particular hurry in making the treaty, because the tres aty is mean- 
ngless until you have taken this further step. 

Therefore, if you are going to take the further step, you also should 
take further time. 

I also point out under our system if we make a treaty, perhaps too 
astily, all you have to do is pass an act of Congress to cancel that out. 

Senator Jenner. Right there, you can pass an act of Congress, but 
you have to be practical on that situation. You take the very “situation 
we have politically today in the presently constituted Congress. If 
the President vetoes it, where are you? It still takes two-thirds to 
override a veto. 

Secretary Duties. Yes. 

Senator Warkins. How could you cancel out the Teheran and Yalta 
igreements by Congress ? 

Secretary Duties. It never had force of law. 

Senator Warkins. Apparently they have. 

Secretary Duties. No, sir. 

Senator Warkins. I agree they never had force of law. They were 
complete ‘ly illegal and invalid, but it is done. 

Senator Dirksen. But a case in point is this very important Geno- 
cide Convention. Assume this were a self-executing convention. You 
take, for instance, the very involved definition of genocide. I do not 
see for the life of me how you get adequate discussion within the time 
that is available, and it would be only as it is spelled out by implement- 
ing legislation that you have that whole picture thoroughly ventilated 
to the satisfaction of the American people, and I think in response to 
a responsibility that Congress has, too. 

Secretary Duties. Senator Dirksen, let me say first that the Geno- 
cide Convention is not self-executing. 

Senator Dirksen. I said assuming it was. 

Secretary Duties. It has been pe nding for 414 years, which is cer- 
tainly adequate time for the Foreign Relations Committee to study it. 

Senator Dirksen. There again you get in the whole field of pressure 
involved where treaties are involved. 

Secretary Duties. They have taken 414 years to consider it, 
there has not. been the great pressure which calls for imprudent action. 

Senator Dirksen. The pressure is there. 

Secretary Dutzes. It has not called for imprudent action. 

Senator JENNER. This is a very confusing thing to me. Is not the 
President of the United States acting now in Korea as an agent of the 
United Nations? Is that true or not? 

Secretary Duties. The United States military command is the com- 
mander of the United Nations Forces in Korea. 

Senator Jenner. Then is not the President wearing really two hats 
in Korea, one as Commander in Chief of the Armed Forces of this 
country, and also as United Nations military agent ? 
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Secretary Dues. In the same way that he wore two hats when he 
was commander of Allied forces, you might say, in Europe during the 
war of liberation. 

Senator JenNER. Might not that give the power to the President, to 
direct foreign troops, as he wants to? The President under that set 
of circumstances can direct foreign troops as he pleases. 

Secretary Duties. He has the power to direct foreign troops which 
the foreign countries have subjected voluntarily to that order. 

Senator JENNER. In your beginning statement here, you said: 
Senate Resolution 1 and Senate Resolution 438 involve proposals of the utmost 
importance. They would basically change the Constitution of the United States 
relative to the making of treaties and executive agreements. 

Is not that exactly what needs to be done? We need to basically 
change and go back to what the Founding Fathers intended. 

Secretary Duties. With all due respect, I suspect that the Found- 
ing Fathers were just as able to put in words what they intended as we 
are able to do it for them. They did a pretty good job. Some refer- 
ence was made, as I was coming here, to preserving the ancient land- 
marks, which was a statement which I think was pretty well accepted 
by this committee. I think that is a good thing to do. I would pre- 
serve the ancient landmarks, too. 

Senator Warxins. Would not the proper statement of the situation 
be this: Iam quoting: 

They would basically change the present method of the United States relative to 
the making of treaties and executive agreements, and not the Constitution. 


I think the Constitution is pretty clear, that you do not have that 
power, but to be absolutely certain about that, in spite of what the 
courts have said and the way the Presidents in the past have been 


acting, I think we must have a constitutional amendment to make it 
absolutely certain and clear beyond all doubt. 

The Cuamman. Senator Bricker? 

Senator Bricker. With the permission of the committee, I have a 
question or two. I will not delay it very long. 

Mention has been made by Senator Dirksen of the Genocide Treaty. 
A treaty of that kind, if it were under the Constitution, we could 
take more of a chance on it than we can with the supreme law clause 
being in full effect and it becoming the domestic law of the country 
without approval of the Congress, could we not? 

Secretary Duties. I would not be inclined to take chances on any 
treaty, Senator Bricker. Under the present Constitution, we of 
course have the right by subsequent law to nullify any evil effect of 
any treaty. Even so, I would be pretty cautious about making treaties, 
and not relying on that type of power. 

Senator Bricker. You favor, then, the ratification of the Genocide 
Treaty? , 

Secretary Duries. I have some doubt as to whether in the view of 
the events that have intervened the Genocide Treaty is going to ac- 
complish the purposes which were in the minds of those who drafted 
it. The Soviet Union and its satellites have either refused to ratify 
or ratified it with serious reservations. I believe that the solution of 
the problem which must be envisaged by that treaty could better be 
reconsidered at a later date. I would not press at the moment for its 
ratification. 
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Senator Bricker. We have been talking this morning, and you 
have responded to many questions. In the field of international for- 
eign relations, this amendment is not intended to affect the execution 
of treaties by the President of the United States. It does require that 
executive agreements comply with the standards of treaties if they 
affect the pertinent policy of this country in relation to other coun- 
tries, but it does not affect in any way the domestic laws of this 
country, and in fact prevents treaties from amending the domestic 
laws without action of the Congress. 

Let us not confuse the international treaty-making power which is 
not restricted, which is not limited, will go on as usual, with the do- 
mestic rights of the people of the United States under the Constitu- 
tion. Sothat it might be clear in everybody’s mind, that much of this 
discussion on your “part has been in my judgment beside the issue, 
because we are directing this toward the rights of the American people 
n the United States. 

Now, I noticed the other day something that alarmed me a little bit. 
Our Ambassador to Great Britain made a speech—maybe it was for 
the purpose of his immediate audience, but it was published in the 
American press—in which he apologized to England that we did not 
get in the First World War at the beginning, and in the Second 
World War at the beginning, and assured them that that would not 
happen again. 

Now, of course, nobody contends that the Ambassador to Great Brit- 
ain can declare war, but in your judgment, has the North Atlantic 
Treaty, or has the United Nations Treaty transferred from the Con- 
gress its power under the Constitution to declare war to the President 
of the United States? 

Secretary Duties. No, sir. I would say this, that when our Con- 
stitution was originally drafted, the debates showed that there was a 
question as to whether or not the right to declare war should be given 
to Congress, or the right to make war. 

Now, the distinction between “declare” and “make” was one which 
was debated at great length, and it was finally decided not to provide 
that Congress should have the right to make war, but merely that 
Congress should have the right to “declare war, the reason bei ‘ing that 
there might be an emergency situation which would require the Presi- 
dent actually to make war before Congress had time to declare war. 
That is the reason why the C onstitution in that respect is written as 
it is. And I believe that it is possible that one result of the North 
Atlantic Treaty is to enlarge somewhat the area within which the 
President can make war, as against the so-called declaration of war. 

In other words, when the Senate by overwhelming adoption of this 
treaty said that an attack upon another country would be the same 
as an attack upon the United States, then it is arguable at least that 
the proper area within which the President might make war was some- 
what enlarged. 

Senator JENNER. Then there is a distinction there, and maybe you 
can clear it up in my mind, and the minds of the American people, 
difference between a war and a police action. In other words, is 
police action just an Executive way of making war? Have we lost 
the old-fashioned idea of declaration of war? Do we now let the 
Executive make war? 
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Secretary Duties. I would not say now, Senator Jenner, because 
as I point out, the original constitutional debates pointed out that cir- 
cumstances might arise which would require the President to make 
war before there was a declaration of war. 

Senator JENNER. In other words, there was no United Nations when 
World War II came on. We had a declaration of war in World War 
II. We called it a war. Now we have been engaged in a conflict 
several thousand miles from our country, and we had a United Na- 
tions. We do not call it a war, because Congress has not declared 
war. So under the United Nations now have we destroyed the defini- 
tion that constitutes the right of Congress to declare war? Does just 
the Executive go ahead and make war? 

Secretary Dunes. No, sir. 

Senator Jenner. Can you tell me the difference between a declared 
war and a police action ? 

Secretary Duties. All I can do is to point out that the Founding 
Fathers have recognized that circumstances might arise where thi 
President would in fact have to use the Armed Forces of the United 
States before there was a declaration of war. Now, I do not believe 
that anybody here would dispute that fact. For example, when the 
Japanese attacked at Pearl Harbor, we started shooting back before 
there was a declaration of war. I do not believe anybody in this room 
would have required us to hold our fire until Congress had acted. In 
other words, there is an area within which clearly the President can 
use the armed services of the United States to fight, without a prior 
declaration of war. 

Senator Bricker. The commander in the field can do that any place. 

Secretary Duties. That is what I point out. 

Senator Warkins. There is no argument about that at all. 

Secretary Duties. Again you are getting into one of these areas 
where I think it is impossible to define in advance to what extent the 
President has the right to use the Armed Forces of the United States 
without a declaration of war. I do not believe that it is possible to 
put in a provision of that respect in the Constitution. I notice nobody 
drawing up these resolutions copes with that problem at all. There is 
nothing which curtails or restricts the power of the President as Com- 
mander in Chief to use the Armed Forces of the United States. 

Senator Bricker. The fact is that it was never intended that this 
should supplant the war power in any way, shape, or form and does 
not do so by any stretch of imagination. That is a paramount power 
given in the Constitution to the President as Commander in Chief. 
This does not affect it any more than it affects other legitimate inter- 
national relationships. No argument can ever make it so. 

Secretary Duties. That is what I assumed, although Senator Wat- 
kins seem to suggest it did. : 

Senator Warkins. Treaties seem to enlarge the war-making power. 
That is why we are all concerned. The United Nations Charter seems 
to give the war-making power to the President. 

Senator Bricker. You mentioned a moment ago and put much em- 
phasis upon it that we should not take counsel of our fears, let us be 
encouraged by our own position. Had that been the attitude of those 
who gathered in Philadelphia, that you mentioned as the Founding 
“athers, had they not had the fear of oppression of government, and 
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fear of tyranny, had that been the attitude of the First Congress, that 
they would trust government and be satisfied with the status quo, had 
they not had a fear of the central power of government in this country, 
ind had they not had a real concern for the inalienable rights of the 
{merican people, we would first never have had a Constitution, and 
second, we would never have had a Bill of Rights. I do not think you 
would argue for a moment that the Bill of Rights has not been a great 
force for freedom in the United States and around the world. 

Secretary Dunes. Yes, sir. 

Senator Bricker. Now, counsel of fear is an entirely different thing, 
Mr. Secretary, from a legitimate concern for the welfare of the people 
of this country and the preservation of inalienable rights declared 
in the Declaration of Independence, and preserved in the Constitution. 

Secretary Duties. Senator Bricker, 1 want to say I, as you know, 
have a definite sense of appreciation and gratitude for the work you 
have done in this field. I believe that the greatest safeguard of the 
liberties of the American people is an alert and vigilant public opinion. 
Certainly you have been at the forefront of those who have created 
that alertness and vigilance in the public opinion. I believe that the 
changing trend in this country against things that in substance, if not 

form were un-American have been very largely due to what you 
have done. Now we may differ here today because I have a duty I 
think to point out to this committee, and through it, the Senate, what 
| believe would be the unintended results of these resolutions as they 
would impair the power of the United States in a very important field. 
But in doing that, I do not want to indicate the slightest hostility in 
any way to the tremendous work that you have done which I believe 
will be a monument to you for all time. 

Senator Bricker. That is very gracious of you. I do not desire 
personal credit for it. All I want to do is to see that those who come 
after us enjoy the same privileges we have had in this country. The 
only time we can get this done is in an administration, and in an era 
when it is not needed. There will be another when it is needed, and 
that is what I want to point out. 

Senator JENNER. Suppose the things change back again. Will we 
have time to correct this thing? 

Senator Duties. They will never change back again as long as you 
have people like Senator Bricker. 

Senator Bricker. One more question. 

You submitted here certain annexes A, B, and C. You have read 
those annexes and approved what is said in them ¢ 

Secretary Duties. I will have to confess that I have taken those 
very largely on my great faith and confidence in Mr. Phleger, the legal 
adviser of the State Department. 

Senator Bricker. There are some things that are controversial. I 
wanted to know if they had the approval of the State Department as 
such. 

Secretary Duties. I would be glad if you have some questions about 
them to have Mr. Phleger give a ‘reply. I must say in answer to your 
direct question I have “not myself had any opportunity to read these 
legal briefs. 

Senator Bricker. They have not been submitted to you? 
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Secretary Duties. No, sir. He gave them to me yesterday but I 
spent yesterday and part of the day going to church, and the rest of 
the day I did not get an opportunity to look at them. 

Senator Bricker. Do we look upon these then as an argument of 
Mr. Phleger supporting that. position ¢ 

Mr. Puircer. No; they purport to be what they show on their face, 
legal arguments that are supposed to be helpful to the consideration of 
this particular matter. There is no pride of authorship. They have 
not been passed upon by the Secretary. The annexes particularly are 
mostly factual and statistical. I think some of the statistics will be 
of value to the committee. 

Senator Bricker. I note here it says, “The Department of State, 
for the press, and future release,” and this is attached to it as if it were 
a part of the original document. I just wanted to get the import of 
it or what attention you should give to it, or if it has the support of 
the State Department. 

Secretary Duties. The Department of State has prepared a more 
detailed memorandum in dealing with the legal question raised. | 
submit this information to the committee, and ask that it be included 
in the annexes and record of this hearing. 

The CHarrMan. Senator Welker, have you any questions ? 

Senator Wetker. No sir. 

The Cuatrman. Senator Butler. 

Senator Burier. I would like to ask the Secretary two questions. 
You have placed great stress upon the fact that the Congress may 
by legislation undo what it deems to be a bad treaty. Now, it has 
also been called to your attention by Senator Jenner that in some 
cases that is impossible because if the President vetoes such legislation, 
und the people are not able to make their voice felt because we are 
not able to get a two thirds vote, in order to restore the balance of 
power, would you be willing to have the Constitution amended so 
that on all matters of legi: lation involvi ing the overriding of treaties 
that the Congress should have the say, and the President should have 
no veto in those cases ? 

Secretary Dcuires. I would be very glad, Senator Butler, to con- 
sider that. That affects the power of the P1 esident, and I could not 
extemporaneously speak for him in that respect. 

Senator Butter. It would more nearly restore the balance of power 
between the people and the Executive, would it not, and be an aid in 
this situation anyhow ? 

Secretary Dutxes. I do not know whether you call it restoring the 
balance of power or changing the balance of power. 

Senator Butter. You either mean it or you do not mean it. If 
you want to protect the rights of the people through a bad treaty, 
and when the Congress says that is a bad treaty and it votes pretty 
overwhelmingly it is a bad treaty, and then the President says, “I 
am going to uphold that bad treaty anyhow against the will of the 
elected representatives of the people, I am going to require a two- 
thirds vote which I know they cannot get,” why should not the Execu- 
tive be willing to say, “Here in all cases where Congress challenges 
the treaty or portions of the treaty, my right to veto will be with- 
drawn; let the people speak on that.” 

Secretary Duties. I would not say he would not be willing to do 
it. What I did say was that I cannot extemporaneously speak for the 
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power of the President of the United States on a matter where he has 
not even been consulted. 

Senator Butter. I throw that out as a suggestion. 

Secretary Duxies. That, Senator Butler, is the type of question 
which I think shows that this whole subject needs to be studied much 
more than it has been. 

Senator Butter. Would you recommend such a thing? 

Secretary Duties. I would want to see it. My mind does not work 
fast enough to improve the Constitution in 5 minutes or 5 seconds. 

Senator Burier. Now, the other question I would like to ask the 
Secretary is this right to declare war, and the right to make war. Is 

t not true in the absence of attack on the territorial integrity of the 
United States, the President has no right to make war, except and 
until a declaration of war has been made by the Congress? 

Secretary Duties. It has been done, I guess, 160 times under 
Republican Presidents and Democrats. 

Senator Butter. But in cases of invasion or territorial invasion. 

Secretary Duties. Haiti and Nicaragua never attempted to invade 
the United States. 

Senator Dirksen. Mr. Secretary, it should be pointed out in all 
those cases that were rec ited to Congress in 1951, many of them were 
almost on the frivolous side, like going to an island to bury the body 
of a dead Marine comrade. I went through that whole list rather 
carefully. I thought they were straining a point there in arguing 
that that constituted an almost unlicensed power on the part of the 
Commander in Chief. 

Secretary Duties. I am not familiar with it, and I do not sponsor 
that particular document. What I do say is I have been in both 
Haiti and Nicaragua, and have seen United States troops in action 
there without there being a declaration of war by the United States. 

Senator Burier. Is it not true that in the case that you have cited, 
Nicaragua, that the President of the United States was in consulta- 
tion with the chairman of the Foreign Relations Committees of the 
House and the Senate before he acted? They knew about it. ‘They 
knew what he was doing to do, and when? 

Secretary Duties. Yes, sir. I believe that is an ideal way to oper- 
ate. That is what, by this statement, we pledge ourselves to do. 

The Cuairman. Mr. Smithey, does the staff have any questions 
they want to ask? 

Mr. Smiruey. Yes, sir. I would like to ask the Secretary a few 
questions with your permission, Mr. Chairman. 

I would like to ask a question with respect to section 4 of Senate 
Joint Resolution 1. Would you object to section 4 of that resolution 
if it merely provided that Congress shall have power to regulate the 
making of executive agreements as is the case in the American Bar 
Association proposal which is Senate Joint Resolution 43 ? 

Secretary Duties. Yes, I would object to that. 

Mr. Smirney. For what reasons, sir? 

Secretary Dunces. For the reason that it completely takes away 
from the President his position as an independent branch of the Gov- 
ernment in the area of international affairs. Let us suppose that 
Congress, pursuant to that, should, and I know you do not have this 
in mind, suppose it passes a resolution in which it says the President 
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shall not make any executive agreement without previously consult- 
ing the Congress and getting its approval. Then the President can- 
not practic: ally conduct foreign policy any more. 

Mr. Smrrnry. Such a course as a matter of fact. would take the 
approval of two-thirds of both Houses; would it not? It could be 
expected to run into a Presidential veto. 

Secretary Duties. When you say without the approval of Congress, 
that does not require any Presidential concurrence. 

Mr. Smrrury. Mr. Secretary, I am not discussing section 4 of 
Senate Joint Resolution 1 as it now stands, but section 4 as it might 
be amended to provide for regulation of executive agreement by the 
Congress. 

Secretary Duties. By the Congress? 

Mr. Smiruey. Yes. 

Secretary Duties. If you say by Congress, that does not permit 
any Presidential veto, as I understand it. 

Mr. Smrruery. It would require an act of Congress to regulate 
them. 

Secretary Duties. I beg your pardon. I thought you said “ap- 
proved by Congress.” If you say act by Congress, that is another 
matter. 

Mr. Smirney. The paragraph is in Senate Joint Resolution 43 to 
which I have reference. I will be glad to read it to you. I notice 
in the statements which you presented to the committee you made no 
comment to that section, and that is the reason I bring it up at this 
time. The sentence appears in section 1 of Senate Joint. Resolution 
43. It is the third sentence of that section : 

ixecutive agreements shall be subject to regulation by the Congress and to 
the limitations imposed on treaties by this article. 

I am directing myself now to the first portion of that sentence. 

Secretary Duties. I would want to ask, when you say “subject to 
regulation by the Congress,” do you interpret that as meaning an act 
of Congress, which would require the concurrence of the President / 

Mr. Smiruey. I do so interpret it, sir. I cannot speak for Senator 
Watkins, who introduced the resolution, but I so interpret it, yes. 

Secretary Duties. What that would mean in effect in any event is, 
and let me paraphrase it this way, the President shall be subject to 
regulation by Congress in the conduct of foreign affairs, and that is 
a pretty fundamental thing. 

Mr. Smirney. Senator Dirksen earlier asked you about the present 
power of Congress under the necessary and proper clause, which is in 
the Constitution, to carry into effect the foregoing powers. You will 
recall that statement in the Constitution no doubt. Do you believe 
that under that necessary and proper clause that the Congress now has 
the power to regulate the making of executive agreements ? 

Secretary Dues. No, sir. 

Mr. SmirHey. You do not? 

Secretary Duties. No, sir. The Supreme Court has repeatedly held 
in the field of current conduct of foreign relations that the President 
is paramount, not subject to inteference by the Congress. 

Mr. Smirney. Mr. Secretary, there are several things which have 
been discussed in these hearings, several points that have been raised. 
I think it is only fair to bring them to your attention. 
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One of the things which has been urged upon the committee is that 
e present power of the Senate to impose reservations on treaties is 
ma le authority in the Senate to avert unwise treaties. 

Now, let me ask you this: Do you believe that the power of Congress 
(o repeal the domestic effect of a treaty is adequate remedy to correct 

he undesirable and unforeseen consequences of a multilateral treaty 

Secretary Duties. Do I believe that that power is adequate ¢ 

Mr. Smrrney. Yes, sir. 

Secretary Duties. Yes. 

Mr. Smrirney. You think it is? 

Secretary Duties. Yes, sir. 

Mr. Smrrnrey. Have you urged upon the Senate in the making of 
multilateral treaties that it not make reservations to it because it would 
require further negotiations with all of the powers involved ¢ 

Secretary Duties. Have I ever urged that? 

Mr. Smirney. Have you urged that? 

Secretary Duties. I cannot recall that I personally urged it or not. 
Very likely I have, either in relation to the North Atlantic Treaty 
or possibly in relation to the Japanese peace treaty. This whole area 
of reservations is one which you know is subject to a good deal of doubt 

and question, but I think that the treaty of the type of the North At- 
lantie Tres aty, which creates reciprocal contractual rights and obliga- 
tions of the Japanese peace treaty, a reservation which ch: anges ap- 
preciably the substance of our own rights and obligations would not 
be effective unless it was accepted by the other parties whose rights and 
obligations would be correspondingly increased and diminished by 
our action. 

Mr. Smiruery. Yes. 

Senator JENNER. If they already accepted it without our reserva- 
tions would it not be in force and effect ? 

Secretary Duties. It would be very much in force and effect. It 
would mean we would not have any treaty. 

Mr. Smtrney. With respect to reservations, what protection would 
a reservation inserted in a treaty by the Senate of the United States 
give to States if certain States rights were impaired ? 

Secretary Duties. It is my view that in the case of most treaties at 
least the insertion of a reservation which is not accepted by the other 
party in effect negates the treaty. There is no valid treaty any more. 
There is a type of treaty which does not, is not intended to create 
reciprocal rights and duties as between the contracting parties, and 
which I believe the so-called World Court has held may “be valid with 
reservations which means that one party accepts and goes along part 
of the way, but not all the way, the theory being that that does not 
have any effect upon the obligations, rights, or ‘duties of any other 
parties, 

Now, that type of treaty is treated differently from the standpoint 
of reservation from the ordinary type of peace treaty, contractual 
treaty, friendship, or tariff or things of that sort, that a reservation not. 
accepted by the other party nullifies the tres ity. 

Mr. Smirney. Has the International Court of Justice ruled that 
substantial reservations to the Genocide Convention will nullify the 
act of ratification ? 
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Secretary Duties. I do not recall just what their decision was in 
that respect. I thought they held to that type of treaty there could be 
reservations without nullification. 

Senator Dirksen. But, Mr. Secretary, it is right at that point where 
we come to grips with this whole issue. A treaty is signed by 8 or 
10 parties to the treaty. Among others it is a multipartite treaty. 
It is regarded asa moral bargain. It has been negotiated by the execu- 
tive branch. It then comes on for action by the Senate of the United 
States. It becomes so difficult to rebut the argument, “This is a moral 
bargain; it has been made in good faith by the Executive; you must 
not now evidence bad faith to other countries,” notwithstanding the 
fact that in your individual judgment there may be an impairment of 
individual or State rights, and therefore you should go ahead and 
ratify notwithstanding. So that once it is done, your only hope then 
is by subsequent legislation to repair the damage and that becomes 
an extremely difficult operation. 

So we come to grips then with a very practical legislative problem 
in this whole field, and when of course it is fortified by group pres- 
sures of one kind, that in my judgment is the main argument in 
behalf of the Bricker resolution to make sure that door is locked before 
the horse leaves the stable. 

Secretary Duties. I am quite aware, Senator Dirksen, of that par- 
ticular difficulty. In fact, I have myself pointed it out. I pointed 
out in the Louisville speech that is referred to, and I felt myself when 
I was in the Senate, we had to deal with the North Atlantic Treaty, 
there are a good many features of that which I would have written 
differently if I had been consulted before it took final form. Then you 
are in a position that you well describe, where you have then to bal- 
ance between the harm that will be done by rejecting the whole busi- 
ness, or going ahead with something that is perhaps somewhat im- 
perfect. That is a very real difficulty. 

I believe that the best answer to it is to develop, such as I described 
in the original statement I made here, closer consultation between the 
Executive and the Senate at the early formative stages. 

Now, it is not possible on that basis to consult with the entire Sen- 
ate as a group. That is not workable practically. It is practically 
workable, as I have demonstrated, that they work with a small group, 
4 or 5 people who may constitute, for example, the Senate Foreign 
Relations Subcommittee in particular areas. I believe that the Senate 
can not adequately exercise the constitutional function of giving ad- 
vice as well as consent unless it is consulted at the early formative 
stages. 

This administration in good faith pledges its desire and intention 
todo that. We hope in doing that we will set up a new constitutional 
practice in that respect. Too much in the past have treaties been 
fully completed and negotiated and signed before they are even 
brought to the attention of the Senate. I believe that nullifies the 
constitutional authority of the Senate to advise as well as to consent, 
and I hope we will inaugurate under this administration a practice 
which will be so entrenched that others will follow which will bring 
the Senate more into our consultation. 

Senator Dirxsen. In our platform we said: 

We shall see to it that no treaty or agreement with other countries deprives 
our citizens of the rights guaranteed them by the Federal Constitution. 
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Now, that can be interpreted two ways; that the President, the ad- 
ministration, will see that those rights are not impaired, or that we 


can nail it down in the Constitution. Now, I am sure Senator Bricker 


had in mind that that meant nailing it down beyond all peradventure 
of court construction or doubt of any kind. That was my own inter- 
pretation of the matter, although I admit it does lend itself to 
two interpretations. 

Secretary Duties. Well, I was one of those who worked on that 
platform as you may recall. Certainly it is a language which lends 
itself to either interpretation. I myself would have had no objection 
to the legalistic approach to the matter, if actually when you come 
to put the words down you find is possible to have a constitutional 
amendment which does just that, but does not go beyond that, and do 
a lot of other things which I do not think we can afford to do at this 
time. ‘That is where I had to come to grips with this matter. When 
I originally heard this resolution, I was very sympathetic to it. I 
have no doubt if I had been in the Senate at that time, I would have 
been among those who sponsored it. But when I began to study what 
the practical effects of it would be, and the curtailment of what I 
think is necessary power in the area of foreign relations at a very 
critical time, I just felt that the new risks that we are assuming were 
greater than the old risks that we were trying to avoid. I tried myself 
to draw alternative language. Senator Bricker, with whom I have 
had, I hope, and will continue to have, the closest working relations 
on this whole subject, we talked about it quite a bit together. I told 
him I would try to see if I could think up something that would serve 
the purpose. I do not see that it is possible to do yet, but I do say I 
do not think we have found the correct answer yet. 

In my statement here I pointed out the difficulties and dangers 
which I felt were inherent in the present language. But what did I 
say? I said I believe this is a matter which we need to study more 
before we act. I do not exclude the possibility of finding a solution, 
I just do not think we have found it as yet, Senator Dirksen. 

Mr. Smrrney. I would like to ask the Secretary some questions 
with relation to the International Labor Organization if I might. 
That has been much discussed in the hearings. 

Again I would like to give him an opportunity to reply to those 
statements. Has the Department of State participated in the formu- 
lation and adoption of any of the ILO conventions ? 

Secretary Duties. Not so far as I am aware, since I have been Sec- 
retary of State. 

Mr. Smiruey. Does the Department advise the American delegation 
on whether a proposed convention constitutes a proper subject for in- 
ternational agreement ? 

Secretary Duixes. If the committee wants to get the more authori- 
tative answers to these very pertinent questions, “I would ask leave to 
substitute at this point my ‘Legal Adviser, Mr. Phleger, who can give 
you more authoritative answers than I can myself, Can he take ¢ 
place here at the table? 

Mr. Smtrney. I would be happy to have him, sir, if it is agreeable 
with the chairman. 

The Cuatrman. Yes, indeed. 

Mr. Putxcrr. The International Labor Office really is operating 
under the Department of Labor, and the Department of Labor will 
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have a witness here who will be prepared to give answers on all ques- 
tions affecting that particular matter. I may say there are some 17( 
various conventions that have been drafted since we became parties 
to the International Labor Organization. Of those, just five have 


become treaties of the United States, all having to do with conditions 
of labor on board ships. 


Mr. Smirney. Maritime conventions. 

Mr. Puurcer. Maritime conventions. 

The Cuatrman. Who is going to be that representative of Labor who 
is going to appear here? 

Mr. Putrcer. Maybe I misspoke myself. They are going io file 
a statement dealing with the International Labor Office and its func- 
tions and what has been done, the number of treaties, the number of 
conventions, and all about it. 

The CHatrMAN. They are not going to ask for additional time. 
They are going to get it in this week. 

Mr. Putecer. That is right. It is due for filing and arrangements 
have been made with the executive officer of your committee. 

Mr. Smirnery. I wanted to find out what extent the State Depart- 
ment participated in the formulation of these treaties so that the com- 
mittee might be aware just what part the Department of State plays 
in the international relationships. These are treaties, these ILO con- 
ventions, or will be treaties which will have domestic effect. I would 
like to find out how far and to what extent the State Department par- 
ticipates in the formulation and adoption of those conventions. 

Mr. Putecer. It is my understanding they do not participate at all. 
The negotiations of the ILO, International Labor Office, are conducted 
under the Department of Labor. There is a provision which has been 
implemented by congressional legislation that the United States has, 
I think, three representatives, one of the Department of Labor, one 
representing the employers, and the other representing labor. They 
proceed in convention to suggest various protocols, conventions, and 
agreements. The sole obligation of the United States in its partici- 
pation is when those conventions are drawn, to submit them to the ap- 
propriate persons for consideration. Some are sent to States because 
they apply only to internal matters of States; some are sent up to 
Congress. Most of them are sent up without any recommendation 
whatever, and as I say, out of the one-hundred-seventy-odd, there have 
only been five which have eventuated in ratified treaties. 

Mr. Smirnery. Along that line, before I develop it a little further, 
I want to know whether the Department was consulted as to whether 
the convention on the maternity protection was a proper subject for 
international agreement. 

Mr. Puuecer. I think it was not consulted. In fact, I know of no 
consultation that they have had with the State Department before 
they drafted any of these conventions, certainly not since the new 
administration has been in. I can answer that categorically that since 
I have become Legal Officer, there has been no advice or consultation 
with the ILO. 

Mr. Smrruey. Is it not an embarrassing thing, sir, for the United 
States Government delegation to endorse conventions in the ILO con- 
ference for submission to the appropriate ratifying authorities, and 


then have the United States Government balk at submitting them for 
ratification ? 
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Mr. Putecer. I have not heard anyone express any chagrin at that. 
It has become an accepted fact that when those conventions come up, 
very few are submitted at all, and practically none of them are ratified. 

[ think they are drafted with that very clearly in mind. 

Mr. Smiruey. I suggest, sir, that 1f you want to see some chagrin 
you read some testimony of Mr. McGrath in the record of this com- 
mittee. 

Mr. Puuecer. I have read it. 

Mr. Smirney. Now, what effect does it have on our international 
relationships when we are “cited to the bar of public opinion” for 
failure to implement conventions for which our Government delega- 
tion has voted ? 

Mr. Puiecer. Will you read that again? 

Mr. Smiruey. I will be happy to, sir. I would like to know what 
effect does it have on our international relationships when we are 
“cited to the bar of public opinion” for failure to implement conven- 
tions for which our Government delegation has voted ? 

Mr. Puurcer. I am not aware of any great embarrassment. The 
delegation which are currently attending these international confer- 
ences are advised in advance what the attitude of the administration 
is with respect tothem. The current delegation who are attending the 
convention in Geneva on human rights, and so forth, are advised of the 
attitude of this administration, and they will advise those who will 
participate to that effect. So I look for no further embarrassment if 
there has been any in the past. 

Mr. Smiruey. I would like to return to the questioning of the Sec- 
retary, if we may, on the question of international obligations. I want 
to develop the line of questioning which Senator Dirksen suggested by 
reference to the American Association for the Advancement of United 
Nations brief. 

Mr. Secretary, is it a well-established principle of international law 
that when a nation enters in a treaty or other international obligation 
on given subjects theretofore a matter of domestic concern, that sub- 
ject ceases to be a matter of domestic concern, and becomes one of 
international concern. 

Secretary Duttes. No, sir, not automatically. 

Mr. Smirney. That is not true? 

Secretary Dutxes. No, I have pointed out in my statement here 
that we do not intend to sign the treaty on political rights of women, 
because of the very fact even though it is put in treaty form, as I 
pointed out, in my opinion it is not a proper field for the exercise 
of treatymaking power. I cannot see that the increase and welfare 
of the United States are necessarily advanced by giving the women 
the right to hold political office in some foreign power. In fact, I 
can think of some foreign countries where the present state of educa- 
tion of women is so little advanced that you would think the inter- 
national welfare would be hurt rather than helped by their holding 
political office until they have a greater opportunity to be informed 
about world affairs. 

In many parts of the world women today are not allowed to read 
and write. To demand under those circumstances women should hold 
political office equally with men is getting a little bit ahead of the 
game, it seems to me. 
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Mr. Smirney. Mr. Secretary, have human rights become matters 
of international concern by virtue of articles 55 and 56 of the United 
Nations Charter ? 

Secretary Duties. I believe that human rights have always been 
a matter of international concern. My authority in that respect— 
I will pick Abraham Lincoln, who perhaps will be accepted here as 
a good authority on these matters, where he talked about our Declara- 
tion of Independence, and how it in his opinion gave hope not only 
to the people of this country, but to all the peoples of the world for 
all future time. He said in due course the weight should be lifted 
from all shoulders of all men, and that men should be free. In that 
sense human rights is and always has been a matter of concern for 
the United States. That was Lincoln’s interpretation of our own 
Declaration of Independence. 

Then you go to the second question. How do you carry out that 
concern? I do not believe the fact that the United Nations Charter 
or anything else says that if human rights are a matter of concern 
means it is a proper subject for treatymaking. That is the reason 
why we have decided not to go ahead as prospective signatories of 
the Covenant on Human Rights. 

Mr. Smiruey. I would like to ask you further, are articles 55 and 
56 of the charter limited by the domestic jurisdiction clause in article 
2, section 7, of the United Nations Charter ? 

Secretary Duties. They are in my opinion; yes. 

Mr. Smrrney. The reason I ask that, sir, is that there has been a 
brief inserted in the record by the American Association for the 
Advancement of the United Nations, urging differently. 

Secretary Duties. Yes. 

Mr. Smiruey. Now, when Senator Wiley was discussing with you 
your statement at Louisville, I do not recall that he quoted to you 
the last phraseology appearing in the first paragraph of your state- 
ment, namely, that “they,” meaning treaties, “can cut across the rights 
given the people by the Constitution and Bill of Rights.” Would you 
like to elaborate on what you meant by that statement, sir? 

Secretary Duties. There are a good many international agree- 
ments, you might’say international common law, which can well be 
reflected by treaties dealing with such matters as piracy on the high 
seas, and so forth. I do not think that in those matters it is neces- 
sarily the case that because the pirate happens to be an American 
citizen, that he necessarily should, when caught abroad, for instance, 

have the right of trial by jury, and so forth, that is called for by the 
Bill of Rights. 
Mr. Smrrney. You were not asserting then that they could cut 


across the rights given the people by their Constitution ‘and Bill of 
Rights in the United States ? 


Secretary Duties. No. 

Mr. Smirney. Mr. Secretary, I gather it to be your opinion, sir, 
that the present attitude of the committee should be that the amend- 
ment be sidetracked for the moment, because there is no fear that the 
present administration will violate any of our constitutional rights; 
is that correct, sir? 

Secretary Duties. It is my view that the attitude of the present 
administration is such that the committee can well take further time 
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to study this matter. There is no great urgency. I would like to see 
a committee, a Bricker committee, if you will, which would have on it 
representatives of the Judiciary C ommittee, of the Foreign Relations 
Committee, perhaps of the House, some leading jurists in ‘the country, 
give further study to this problem. 

I think there is time to do that. The very fact there have been 
made around this table today a number of new proposals which I never 
heard before, certainly seems to suggest that the resolutions in their 
present form do not represent necessarily the final word. If the com- 
inittee should come up with new and different proposals, 1 believe 
that it would be appropriate, given the gravity of this subject, there 
hould be an opportunity to see what those are, what their significance 
is. Ishould think you would want to have further expression of views 
from the Executive if a new and different constitutional proposal is 
submitted. 

Mr. SmirHey. You are not advocating a government of men rather 
than of laws? 

Secretary Duties. Advocating a government of men rather than 
laws ¢ 

Mr. Smirney. By saying, “Trust in us”? 

Secretary Duties. No. I think I said earlier—if I did not make it 
clear, I will say it again—I think I did say that perfectly clear, that 
I do not for one minute come to this committee and say not to take this 
action because of the personality of the present President of the 
United States. I think I said that emphatically, and I say it again 
emphatically. 

Mr. Smirney. I am not unaware, sir, that you may not consider Mr. 
Jefferson a very appropriate person from whom to comment, but I 
have a statement here of Mr. Jefferson which was quoted by John W. 
Davies, in the steel-seizure case; I would like to have your opinion of 
it. sir, and see if you agree with it. 

In questions of power, let no more be said of confidence in man, but bind him 
down from mischief by the chains of the Constitution. 

Secretary Duties. What is your question ? 

Mr. Smirney. Would you agree with that? 

Secretary Duties. I very r: ‘arely agree with any statement that is 
taken out of context. As I said to you today, if you apply that liter- 
ally, you take away all power from the President, and from the Con- 
gress. If you are going on the theory that you can never trust any 
individuals, then you give them no power. Now centainly that is 
reductio ad absurdum which I do not think this committee wants to 
follow. Therefore, you have to put some trust in them. The only 
way to apply that literally, if you are not willing to trust anybody, 
is to have a Constitution which says no representative of government 
shall have any power at all. Then you will not have any abuses. 

Mr. Smrruey. You do not mean to infer that I took it out of context 
when I quoted? 

Secretary Duties. Yes, sir; not deliberately, but I say if you will 
take that statement in the whole context of Jefferson’s w ritings, and 
in his participation in the making of the Constitution, I do not think 
it leads to the inference which just taken alone might be drawn from it, 
namely, there should be no delegation of power. 
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Mr. Smrruey. Senator, I have no further questions. 


The Cuamman. Thank you very, very much, Mr. Secretary, for 
appearing here today. 


Secretary Duties. Thank you, Mr. Chairman. 

‘The CuarrMan. We will adjourn until 10 o’clock tomorrow when 
Mr. Brownell, the Attorney General, will appear. We will be glad if 
you will have a representative here to hear Mr. Brownell. 

Secretary Duties. Thank you very much. 


(Thereupon, at 1:40 p.m. a recess was taken until Tuesday, April 
7, 1953, at 10 a. m.) 
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TUESDAY, APRIL 7, 1953 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

‘he committee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, Senator William Langer, chairman, presiding. 

Present: Senators Langer, Watkins, Hendrickson and Dirksen. 

Also present: Senator Bricker. 

Wayne H. Smithey, subcommittee counsel. 

The CuarrMan. The committee will come to order. 

Mr. Attorney General, we are delighted to have you with us this 
morning. 

I take it you have a prepared statement. 

Mr. Browne. I have, Mr. Chairman. I appreciate the oppor- 
tunity of being here. 

The Cuatrman. You can have all the time you want. Just go 
ahead and take your own time and tell us your opinion, if you will, 


about Senator Bricker’s resolution and also that introduced by Sene- 
tor Watkins. 


STATEMENT OF HON. HERBERT BROWNELL, JR., ATTORNEY GEN- 
ERAL OF THE UNITED STATES, ACCOMPANIED BY J. LEE RANKIN, 
ASSISTANT ATTORNEY GENERAL 


Attorney General Browneti. Mr. Chairman and members of the 
committee, on one premise I am sure we all agree, both the proponents 
and opponents of the resolutions which are before you for considera- 
tion, namely, that our Nation or any nation, cannot maintain itself 
successfully in the family of nations unless it enjoys fully and co- 
equally the capacity to make and stand by its treaties. The foremost 
deficiency of our Government under the Articles of Confederation 
was a weakness in our treatymaking power. It led to the formation 
of our present Union under a Constitution which committed to the 
National Government the whole of the treaty power and forbade its 
exercise by the States. 

The Articles of Confederation, it is true, purported to confer upon 
the Federal Government the exclusive power to make treaties. But 
there was a qualification that no such treaty should restrain the legis- 
lative power of the respective States to impose certain imposts and 
duties or to prohibit certain exportations or importations, Further- 
more, any treaty required the assent of nine States. Article VI pro- 
vided that no State without the consent of the United States in Con- 
gress assembled, could “enter into any conference, agreement, alliance 
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or treaty.’ The articles, however, contained no provision for Federal 
legislation to implement a treaty, no supremacy clause, and did not 
provide for a Federal judiciary with power to construe and enforce 
treaties. 

All of the principal plans for a new Constitution presented at the 
C onstitution: il Convention of 1787—the Virginia plan,’ the New Jer- 
sey plan,? Hamilton’s plan,’ and Pinckney’s plan “—contained broad 
and effective treaty provisions, inc luding the power in the Congress 
to legislate in support of treaties and also a supremacy clause. The 
intention was, and there resulted from the clauses finally evolved, an 
investiture in the Federal Government of the full and exclusive treaty 
power. In respect of foreign affairs the Federal Government acquired 
the full powers of sovereignty, and our people have never since re- 
treated or detracted from that grant. 

Senator Bricker. Do you want to change powers to rights? 

Attorney General Browney. That is worth consideration. 

Senator Bricker. You have the powers in this copy. 

Attorney General Browne. That is right. 

The basic grant of the treatymaking power in the Constitution 
should be stated at this point. It is contained in article II, section 2, 
which provides that the President— 
shall have Power, by and with the Advice and Consent of the Senate, to make 
Treaties, provided two thirds of the Senators present concur. 

Treaties so made may, if necessary or appropriate, be implemented by 
act of Congress adopted under the authority conferred by article I, sec- 
tion 8, empowering Congress— 

To make all laws which shall be necessary and proper for carrying into Execution 
the foregoing Powers and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or officer thereof. 

Asa corollary, article I, section 10, provides: 


No State shall enter into any Treaty, Alliance, or Confederation, 


and further prohibits any State from entering without the consent of 
Congress— 


into any Agreement or Compact * * * with a foreign Power. 
Article VI provides that— 


This Constitution, and the laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land; and the 


1The Virginia plan proposed that the National Legislature and the National Executive 
should enjoy, respectively, the legislative and exclusive rights vested in Congress by the 
Articles of Confederation, which, ss we have seen, included the exclusive power to make 
treaties, and that in addition the National Legislature should be empowered “to legislate in 
all cases in which the several States are incompetent, or in which the harmony of the 
United States may be interrupted by the exercise of individual legislation,” and to negative 
any State law contravening the arcs of Union. The Federal judiciary was to be 
empowered to decide any “questions which may involve the national peace and harmony.” 
(1 Farrand, Reords of the Federal Convention, 21—22.) 

*The New Jersey plan would have given the Federal Government all the authority then 
vested in the Congress under the Articles of Confederation as well as authority over trade 
and commerce; it would have given the Federal judiciary jurisdiction over the “‘construc- 
tion of any treaty or treaties,” and would have provided that all acts of Congress “and all 
treaties made and ratified under the authority of the United States shall be the supreme 
law of the respective States so far forth as those acts or treaies shall relate to the said 
States or their citizens.” (1 Farrand, Records of the Federal Convention, 243-245.) 

®The plan submitted by, Alexander Hamilton would have given the Executive power, 
with the advice and approbation of the Senate, to make treaties, and would have contained 
a supremacy clause. (1 Farrand, Records of the Federal Convention, 292—293. ) 

#The Pinckney plan would apparently have added to the treaty provisions of the Articles 
of Confederation a provision giving a Federal Supreme Court power to review State court 
decisions involving treaties. (3 Farrand, Records of the Federal Convention, 608.) 
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Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding. 

Article ILI, section 2, provides that— 

The judicial Power shall extend to all Cases, in Law and Equity, arising under 
this Constitution, the Laws of the United States, and Treaties made, or which 
shall be made, under their Authority; * * *. 

So much for the expressed provisions in the Constitution relating to 
the treatymaking power. 

Throughout the years since the adoption of the Constitution there 
has been general agreement with the statement of Mr. Justice Story 
that— 
had the framers of the Constitution done nothing more than to securely vest 
the treaty-making power in the Central Government, they would have been 
entitled to immortality and to unending gratitude of the American people.’ 

Every generation or so, this treatymaking power of the Federal 
Government comes up for critical analysis and review, especially 
whenever the President or the Senate or the Supreme Court applies 
it to a new set of facts in a changing world. Such analysis and re- 
view are healthy, for if our basic constitutional prine iples do not meet 
modern needs, consideration should alw ays be given to changing them. 

The proposals for amendment now before you emanate “from two 
groups. One group desires to severely limit the treatymaking power 
of the Federal Government by confining it to m: utters which : are not 
“domestic” or “internal.” It would re .voke the doctrine of the case 
of Missouri v. Holland, which I propose to discuss later. Senator 
sricker, as I understand it, does not agree with the views of this first 
group on this point. 

Senator Bricker. At least you ought to say that the two amend- 
ments submitted are not in concurrence on that matter. 

Attorney General Brownetx. That is correct. That is probably a 
more accurate statement, Senator. And I would like the record to 
show that. 

With the arguments of the first group, I wholly and totally dis- 
agree. Rather, I present with approval the statement of the late 
Chief Justice Charles Evans Hughes: 

I take the view which I understand to be that of the Supreme Court that this 
is a sovereign nation; that the States, in relation to foreign affairs, are not 
sovereign States;.that if this Nation exercises its sovereign power in regulating 
by agreement its relations to other nations, it must be done through the exercise 
of the treatymaking power and in that relation there are no States, there is but 
one country. * * * 

Now, I quite agree with the suggestion * * * that, as it has been found in 
connection with interstate and intrastate commerce, there may be such an in- 
termingling of activities that it would be necessary in order to support the 
supremacy of the national power to subordinate the local power with respect 
to a matter of intermingled local and national concern to the exercise of the 
national power. 

In the case of interstate and intrastate commerce where the supremacy of the 
Federal Government was sustained, it was because, if the interstate rates that 
discriminated against interstate rates as established by the Interstate Commerce 
Commission were allowed to be maintained, then the States would be dominant 
in the Federal field and the national supremacy would be subordinated within its 
own field, the national field, to the power of the State. There was no escape from 
the alternative. Either the national power must be sacrificed to the States or 
it must be exerted within its field. If it were allowed to be exerted within its 
field, then it must be supreme, and anything that contravened it must fail. 


52 Butler, Treatymaking Power of the United States, 403. 





904 TREATIES AND EXECUTIVE AGREEMENTS 


Senator Bricker. Mr. Chairman, may I ask a question there for the 
purpose of clarification ? 

The CHarrman. Yes. 

Senator Bricker. You do not feel that either one of these amend- 
ments affects the commerce clause in any way, shape, or form? 

Attorney General Browne.i. No, but it seems to me a good example 
of the importance of maintaining exactly the same control over the 
treatymaking power by the Federal Government that the Federal 
Government has in the case of the commerce clause. 

Senator Bricker, That becomes very important because Mr. Finch 
is going to discuss that at length later. 

Attorney General Brownetxu. The quotation from Chief Justice 
Hughes ends: 

I imagine that the same doctrine would be sustained in regard to the treaty- 
making power where concerns, which perhaps under former conditions had been 
entirely local, had become so related to international matters that an inter- 
national regulation could not appropriately succeed without embracing the local 
affairs as well.® 

The second group of proponents, headed by Senator John W. Brick- 
er, raises a problem that deserves most serious study. Senator Bricker 
himself has performed a great service by calling attention forcibly to 
the trend, in the executive branch of our Government during the last 
20 years to negotiate treaties which it has been claimed deal pri- 
marily with domestic matters. Fortunately, none of these treaties 
has been ratified. Our Federal system did not contemplate having 
treaties deal with matters exclusively domestic in their nature. 
Largely as a result of Senator Bricker’s vigorous activity, this trend in 
the executive branch has been halted. This committee is now faced 
with the problem of whether a constitutional amendment can be 
drafted which will prevent possible misuse of the treatymaking power 
without, at the same time, unduly restricting its legitimate exercise. 

As to the arguments of the second group of proponents, my position 
is that, by and large, our constitutional system of treatymaking, 
adopted in 1789 and developed to this day, has worked well; and it 
therefore devolves upon the proponents of change to show a definite 
and compelling need for the change. That showing is not made by 
pointing to drafts of treaties, not yet ratified or even submitted for 
ratification, which rightly or wrongly are said to be objectionabie. 
There are several proposed conventions, in various stages of draft by 
organs of the United Nations, to which objections have been made by 
some of the proponents of these amendments. If these proposed 
treaties are as bad for America as they are said to be, I do not think 
they will be approved by two-thirds of the Senate, or for that matter 
even be submitted by the President to the Senate. Certainly there is 
no basis in our history for assuming that the President and the Mem- 
bers of the Senate, all of whom are bound by oath to support the 
Constitution, will seek to undermine the Constitution. 

Furthermore, I propose to demonstrate later in this discussion that 
if a President and a Senate do adopt a treaty which seeks to over- 
ride a right expressly confirmed to our citizens by the Constitution, 
such as is contained in the Bill of Rights, the judicial holdings of our 
Federal courts to date indicate clearly that the treaty provision would 


* Proceedings, 1929 American Society of International Law, 194-195. 
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be stricken down. But, if this be true, the proponents of the change 
argue, why not amend the Constitution to say so? My answer is that 
no one has yet succeeded in devising language to amend the Constitu- 
tion to guard against such a hypothetical treaty provision which does 
not also jeopardize the Federal Government’s necessary and proper 
treatymaking powers. 

I would now like to consider with you the four substantive sections 
of S. J. Resolution 1 and the corresponding provisions of S. J. Reso- 
lution 48. 


Section 1. A provision of a treaty which denies or abridges any right enum- 
erated in this Constitution shall not be of any force or effect. 


(The corresponding provision in 8. J. Res. 43 reads :) 


A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 


This amendment in section 1 is said to be necessary in order to 
establish that a treaty is not superior to the Constitution, particularly 
the provisions of the Bill of Rights. The possibility of the contrary, 
advanced by the sponsors of the constitutional amendment, is derived 
from a crucial difference, as they see it, in the phré sseology of article 
6, clause 2, the supremacy clause, where it is provided that the Consti- 
tution and the laws of the United States made in pursuance of the 
Constitution and all treaties made or which shall be made under the 
authority of the United States shall be the supreme law of the land. 
It is said that laws in pursuance of the Constittuion, as distinguished 
from treaties under the authority of the United States, place laws 
and treaties on a different plane in regard to the superiority of the 
Constitution. In support, reference is made to what Mr. Justice 
Holmes said for the Supreme Court in Missouri v. Holland,’ in the 
course of reaching the conclusion that the 10th amendment was not 
a limitation upon the tre: aty power, which is vested expressly by the 
ier 06 cir in the Federal Government.* The Holmes statement 

n Missouri v. Holland was: 


Acts of Congress are the supreme law of the land only when made in pursuance 
of the Constitution, while treaties are declared to be so when made under the 
authority of the United States. It is open to question whether the authority of 
the United States means more than the formal acts prescribed to make the con- 
vention, 


But Holmes immediately qualified this by saying: 


We do not mean to imply that there are no qualifications to the treatymaking 
power * * *, 


The treaty in question does not contravene any prohibitory words to be found 
in the Constitution.’ 


7252 U. 8S. 416 (1920). 

* The Supreme Court reached a similar conclusion 21 years later in holding that the 10th 
amendment was not a limitation on the Federal commerce power, United States v. Darby, 
312 U. 8. 100, 123-124 (1941). 

* The whele of this quotation reads: “We do not mean to imply that there are no quali- 
fications to the treatymaking power; but they must be ascertained in a different way. It 
is obvious that there may be matters of the sharpest exigency for the national well-being 
that an act of Congress could not deal with but that a treaty followed by such an act could, 
and it is not lightly to be assumed that, in matters requiring national action, ‘a power 
which must belong to and somewhere reside in every civilized government’ is not to be 
found (Andrews vy. Andrews, 188 U. 8. 14, 33). What was said in that case with regard 
to the powers of the States applies with equal force to the powers of the Nation in cases 
where the States individually are incompetent to act. We are not yet discussing the par- 
ticular case before us but only are considering the validity of the test proposed. With 
regard to that, we may add that when we are dealing with words that also are a constituent 
act, like the Constitution of the United States, we must realize that they have called into 
life a being the development of which could not have been foreseen completely by the most 
gifted of its begetters. It was enough for them to realize or to hope that they had created 
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But, more importantly, reverting to the difference in descriptive 
phraseology for the laws and for treaties in article 6, clause 2, of the 
Constitution, to which Holmes merely alluded in passing, s sight has 
been lost of the origin of the difference, and hence its true significance. 
In the Constitutional Convention of 1787 the first aspect of ‘the treaty 
provisions to come up for discussion was that which became ultimately 
embodied in the supremacy clause. The Virginia resolutions had pro- 
posed that the National Legislature have power to negate State laws 
contravening the Articles of Union. An amendment by Dr. Franklin 
added the power to negate State laws contravening “any treaties sub- 
sisting under the authority of the Union,” and the proposal was 
initially agreed to without debate or dissent. 

Subseque ntly, the proposed power to negate State legislation was 
rejected. Those opposed to the provision argued that it would be of- 
fensive to the States and that a State law that could be negated would 
be set aside by the judiciary or, if necessary, could be repealed by a 
national law. Accordingly, in place of this provision, there was pro- 
posed a supremacy clause, providing that all legislative acts of the 
United States and all treaties made and ratified under the authori ity of 
the United States should be the supreme law of the respective States, 
insofar as they related to such States or their citizens and inhabitants, 
and should be binding on the State judiciary. This proposal was 
unanimously adopted.” 

Subsequently the supremacy clause was extended to “treaties made 
or which shall be made” under the authority of the United States, so 
as to “obviate all doubt concerning the force of treaties preexisting.” ” 

Thus the framers of the Constitution wanted to be sure, and made 
sure as time proved, that the supremacy clause extended not only to 
treaties which might in the future be made under the new Constitu- 
tion but also to treaties which had in the past been made under the 
Articles of Confederation. They therefore said “treaties made or 
which shall be made” shall be binding. To have limited the clause only 
to treaties made in pursuance of the new Constitution would have de- 
feated that purpose. 

Senator Bricker. That was done because of the British claims 
against the States. 

Attorney General Browne.tn. That is right. 

In that connection one of the principal concerns was the 1783 treaty 
of peace with Great Britain “ just mentioned by Senator Bricker, and 
the ability of the new National Government to comply with its obliga- 
tions in spite of the recalcitrance of a number of the States.* The 
treaty, among other things, protected British creditors and guaranteed 
against future confiscations or prosecutions of persons on account of 
their part in the Revolutionary War. The status of this treaty was 
among the first issues to come before the new Supreme Court, in Ware 


an organism: it has taken a century and has cost their successors much sweat and blood 
to prove that they created a Nation. The case before us must be considered in the light of 
our whole experience and not merely in that of what was said a hundred years ago. The 
treaty in question does not contravene any prohibitory words to be found in the Constitu 
tion. The only question is whether it is forbidden by some invisible radiation from the 
general terms of the 10th amendment. We must consider what this country has become 
in deciding what that amendment has reserved”’ (252 U. 8S. 483-434). 
1 Forrand, Records of the Federal ¢ carota 47. 54, 61 

112 Farrand, Records of the Federal Convention, 21—22, 27-29. 

122 Farrand, Records of the Federal Convention, 417. 

38 Stat. 80. 

% 31 Journals of the Continental Congress 781-874. 
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y. Hylton, decided in 1796. The Court held that the treaty of 1783 
overrode Virginia wartime legislation discharging indebtedness to 
British creditors, also that the treaty operated to revive a debt owed by 
an American citizen. Similar holdings in the early 1800’s were made 
by the Court in Hopkirk v. Bell, *® involving a State statute of limita- 
tions, and Higginson v. Mein,” involving State confiscation of proper- 
ty of a British subject. Still other and later cases sustained both the 
pre-1789 and the post-1789 treaties, in protecting alien ownership and 
transfer of real property.’* 

In none of these cases, nor in any case decided by the United States 
Supreme Court involving the construction or effect of a treaty, can 
one find or discern an intention or purpose to regard a treaty as 
above the Constitution. On the contrary, the Court has repeatdly 
emphasized the subordinacy of treaties to the Constitution. In 
Geofroy Vv. Riggs * the Court said: 


It would not be contended that it [the treaty power] extends so far as to author- 
ize what the Constitution forbids, or a change in the character of the Govern- 
ment or in that of one of the States * * *, 


In Doe et al. v. Braden the Court said: 


The treaty is therefore a law made by the proper authority, and the courts 
of justice have no right to annul or disregard any of its provision, unless they 
violate the Constitution of the United States. 


In the Cherokee Tobacco, 7! the Court said: 


It need hardly be said that a treaty cannot change the Constitution or be 
held valid if it be in violation of that instrument. This results from the nature 
and fundamental principles of our government. 


In Missouri v. Holland,” the case which is allegedly the motivating 
force for the proposed amendment—one of the proposed amendments 
at least—the Court said: 


We do not mean to imply that theer are no qualifications to the treatymaking 
power. * * *The treaty in question does not contravene any prohibitory words 
to be found in the Constitution. 


In United States v. Minnesota,“ the Court said: 


Of course, all treaties and statutes of the United States are based on the Con- 
stitution; * * * The decisions of this Court generally have regarded treaties as 


163 Cranch 454 (1806). 

163 Dall. 199 (1796). 

174 Cranch 415 (1808). 

8H. g., Orr v. Hodgson (4 Wheat. 453 (1819)); Society for the Propagation of the 
Gospel v. New Haven (8 Wheat. 464 (1823)); Fairfax’s Devisee v. Hunter’s Lessee (7 
Cranch 602, (1813)); Chirae v. Chirac (2 Wheat. 259 (1817)); Hauenstein v. Lynham 
(100 U. S. 488 (1879)). 

#133 U. S. 258 (1890). The whole of the quotation reads: “The treaty power, as ex- 
pressed in the Constitution, is in terms unlimited except by those restraints which are 
found in that instrument against the action of the Government or of its departments, and 
those arising from the nature of the Government itself and of that of the States. It 
would not be contended that it extends so far as to authorize what the Constitution for 
bids, or a change in the character of the Government or in that of one of the States, or a 
cession of any portion of the territory of the latter, without its consent. Fort Leaven 
worth Railroad Co. v. Lowe (114 U. 8. 525, 541). But with these exceptions, it is not 
perceived that there is any limit to the questions which can be adjusted touching any 
matter which is properly the subject of negotiation with a foreign country. Ware v 
Hylton (3 Dall. 199) ; Chirac v. Chirac (2 Wheat. 259) ; Hauenstein v. Lynham (100 U.S 
483) ; 8 Opinions Attys Gen. 417; The People v. Gerke (5 California 881).” 

°16 How. 635, 657 (1853). 

2111 Wall. 616, 620-621 (1870). 

2252 U. S. 416, 433 (1920). 

3270 U. S. 181, 207- 208 (1926). 
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op much the same plane as acts of Congress, and as usually subject to the genera! 
limitations in the Constitution * * *.™ 

In addition, the Supreme Court has dealt with specific issues nvolv- 
ing claims that certain treaties violated express constitutional guaran 
ties. In Prevost v. Greneaux,* the Court held that a tax which had 
accrued to a State was not divested by a subsequent treaty. Said the 
Court, “And certainly a treaty, subsequently made by the United 
States with France, could not divest rights of property already vested 
in the State, even if the words of the treaty had imported such an 
intention.” 

In Brown vy. Duchesne.” the Court stated that a treaty could not 
provide for the taking of private property without just compensation. 

In In re Ross,” it was contended that a treaty and implementing 
statute, providing for trial by a consular court of crimes committed 
by American citizens in Japan violated various constitutional guar- 
anties of fair trial. The Court rejected the contention, not by stating 
that the treaty was above the Constitution, but by holding that the 
constitutional guaranties did not extend to crimes ‘committed abroad. 

On like reasoning, the Court has sustained extradition of American 
citizens.” 

In Missouri v. Holland the contention that a treaty and imple- 
menting statute violated the tenth amendment was rejected on the 
ground that the treaty power was expressly delegated to the Federal 
Government, therefore its exercise did not infringe the reservation to 
the States of powers “not delegated.” 

Not only does the Supreme Court Baan treaties as subordinate to 
the Constitution, but it regards them as generally of the same dignity 
as statutes. Thus a treaty can be modified or repealed by a Federai 
statute so far as its domestic effect is concerned." So, the Court has 
held, to the extent that a treaty is self-executing as to become the law 
of the land, “it can be deemed in that particular only the equivalent 
of the legislative act.” * 

The Cuatrman. Mr. Attorney General, I regret I have to leave to 
make a quorum over in the Foreign Relations Committee. I will ask 
Mr. Hendrickson, the ranking member, to take my place. 


*% See, to the same effect, Jones v. Walker (Fed. Cas. No. hat 13 Fed. Cas. at p. 1062): 
imaya et al. vy. Stanolind Oil & Gas Co. (158 F. 2d 554, 556 (C. A. 5, 1946, certiorari de- 
nied, 831 U. S. 808) ; United States v. Thompson (258 Fed. 257, 268 (E. D. Ark., 1919)); 
Inde mnity Insurance Co. of North America v. Pan American Airways (58 F. Supp. 338, 

840 (8S . N. Y., 1944) ). 
519 How. 1, 7 (1856). 

7°19 How. 183, 197 (1856). 

27140 U.S. 458 (1891) 

*8 Neely v. Henkel ((No. 1) 180 U. 8S. 109, 122-128 (1901)); Wright v. Henkel (190 
U. S. 40, 53 (1903)): Charlton vy. Kelley (229 U. 8S. 447 (1913)). 

2° 252 U. S. 416 (1920). 

® See also Stutz v. Bureau of Narcotics (56 F. Supp. 810 (N. D. Cal., 1944)). 

8t Head Money Cases (112 U. S. 580, 597-599 (1884)); Chae Chan Ping v. United 
States (130 U. 8S. 581, 600-603 (1889)); see Moser v. United States (341 U. S. 41, 45 
(1951)). 

“Chae Chan Ping v. United States, supra (130 U. S. at 600); see United States v. 
Minnesota (270 U. 8S. 181, 208) Not only does it appear clear that treaties are subject 
to constitutional limitation, but it is equally clear that they are subject to judicial review. 
To hold otherwise would create the anomalous position that although the courts could 
deny enforcement of a treaty on the ground it was inconsistent with a later act of 
Congress, they were without power to do so on the ground of inconsistency with the 
Constitution. The power of Federal courts to invalidate acts of Congress contrary to the 
Constitution was implied from the propositions that a statute could not overrule the 
Constitution, that the Federal judiciary fad jurisdiction over cases arising uncer the Con 
stitution, and that it was sworn to uphold the Constitution. Marbury v. Madison (1 
Cranch 137, 176-180 (1808)). The same reasoning applies to treaties. (Cf. Taylor v. 
Morton ((Fed. Case No. 18, 799), 23 Fed. Cases at 785 (C. C. D. Mass., 1855)). But in 
any event, from the decisions already cited, it is obvious that the power to examine into 
the constitutional validity of treaties has been assumed by the Supreme Court. 
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Senator Henpricxson. Thank you, Senator Langer. I will take 
over until I have to go and then I will yield to the Senator from 
[llinois. 

Attorney General Browne... If there is one argument which should 
be put to rest it is that there is need for this constitutional amendment 
because the Constitution does not protect against a treaty which might 
impair rights of free speech, press, or religion. The argument stems 
from the wording of the first amendment which, unlike the rest of the 
Bill of Rights, refers only to the Congress—that i is, it reads: 


Congress shall make no law respecting an establishment of religion, ete. * * *. 


The fact is that the first amendment is not limited to action of the 
Congress. The courts have regarded it as prohibiting any action by 
the Federal Government, or any of its branches, impairing freedom of 
speech, press, or religion, or the rights of assembly and petition. In 
the cases arising under the President's loyalty order, E xecutive Order 
No. 9835, the first amendment was assumed to be : applicable to Presi- 
dential action.* The first amendment has been assumed to apply to 
orders of administrative agencies,* to judicial proceedings punishing 
for contempt of court,® to acts of a territorial legislature,” and to 
the conduct of agencies for the District of Columbia." 

In the latter connection, only last year the Supreme Court said 
that the first and fifth amendments “concededly apply to and re- 
strict * * * the Federal Government,” and held that an order 
of the Public Utilities Commission of the District of Columbia 
amounts to sufficient Federal Government action to make the first 
and fifth amendments applicable thereto. 

In addition, the liberties protected by the first amendment have all 

been held to be encompassed in the libe rties guarded from invasion on 
the part of the States by the “due process’ clause of the 14th amend- 
ment. Thus freedom of speech,” freedom of the press“ including 
motion pictures,“ and freedom of religion, are all within the “due 
process” protection of the 14th amendment. Daten they are pre- 
sumably within the “due process” protection of the fifth amend- 
ment, which is a clear limitation upon the whole of Federal gov- 
ernmental' action. As Judge Edgerton stated in Joint Anti-Fascist 
Refugee Committee v. Clark: * 

Read literally, the first amendment of the Constitution forbids only Congress to 
abridge these freedoms. But as the due process clause of the 14th amendment 
extends the prohibition to all state action, the due process clause of the fifth 
must extend it to all Federal action. 

It is unlikely that any court has ever held otherwise, and no amend- 
ment of the Constitution appears to be needed to prevent abridgment 


% Joint Anti-Fascist Committee v. McGrath (341 U. S. 123, 135-136, 143, 199-200 
(1951)). reversing on other grounds, Joint Anti-Fascist Refugee Committee v. Clark (177 
F. 2d 79, 84, 87-88 (C. A. D. C., 1949)) : Bailey v. Richardson (182 F. 2d 46, 59-60, 71-74 


(Cc. A. D. C., 1950)), affirmed by an equally divided court (341 U. S. 918 (1951)). 

*% National Broadcasting Co. v. United States (319 U. S. 190, 226-227 (1943)). 

® Toledo Newapaper Co. v. United States (247 U. 8S. 402, 419-420 (1918)) (overruled on 
other grounds, Nye v. United States (313 U. 8. 33, 47-52 (1941))). 

% Davis v. Beason (133 U. 8. 333 (1890)). 

8? Pu’ lic Utilities Commission Vv. Pollak (3438 U. 8. 451 (1952)). 

343 U.S. at 461-463. 

8° Gitlow v. New York (268 U. S. 652 (1925)). 

«© Near v. Minnesota (283 U. S. 697 (1931)). 

41 Burstyn V. Wilson (343 U. 8S. 495 (1952)). 

“ Murdock v. Pennsylvania (319 U. S. 105, 108 (1943)),; McCollum vy. Board of Educa- 
tion (333 U. 8S. 208 (1948)). 

#177 F. 2d 79, 87; see note 45, supra. 
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by treaty or executive agreement of the essential liberties guaranteed 
by the Bill of Rights or by the Constitution as a whole. 

Enactment of an amendment confirming that which is already the 
law would be a most unusual act in our constitutional history. Except 
for the first 10 amendments, which for all intents and purposes were 
contemporaneously adopted as part of the original organic act, each 
of the subsequent amendments to the Constitution has been adopted 
to meet an existing unequivocal deficiency or need. Not only is there 
a paucity of legal materials to make a case for the amendment, but it 
is significant to note from the hearings held in the past and the litera- 
ture on the subject that the sponsors of Senate Joint Resolution 1 are 
not seriously complaining about any treaty heretofore adopted by the 
United States. The complaints are addressed to the possibility that 
the United States might in the future consider adopting certain 
treaties or conventions, such as the human rights covenants, the free 
dom of information conventions, and the statute of an international 
criminal court, which are either in draft stage before certain bodies of 
the United Nations, or which have little chance of submission for 
adoption by the executive branch of this Government based on pro- 
nouncements already made by representatives of the United States. 

But more than being unusual and unprecedented, an amendment of 
the Constitution, which purports to be confirmatory or declaratory 
of that which is already the law, may be unexpectedly damaging. 
Reckoning, as we must, with the justifiable tendency of courts and 
others to give an altering significant to an amendment of the organic 
act, let us consider proposed section 1 of Senate Joint Resolution 1. 
It was derived from the American Rae Association proposal of Febru- 
ary 26, 1952,“ which reads as a whole: 
A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. A treaty shall become effective as internal law 
in the United States only through legislation by Congress which it could enact 
under its delegated powers in the absence of such treaty. (S. J. Res. 43 follows 
this language. ) 

The whole of this proposal had the more far-reaching purpose of 
altering the Constitution as it was adopted in 1789, and interpreted j in 
the intervening years. That purpose was and is to reduce the con- 
stitutional scope of treatymaking and the subjects of treaties, and to 
eliminate the self-executing effect of those treaties that can presently 
be self-executing, by requiring the legislative action of Congress but 
limited by the measurement of its delegated powers under the Con- 
stitution absent any treaty. The effect sought is a very definite change 
in the constitutional distribution of powers, by giving the Federal 
Government less than the whole of the treaty power and reserving part 
of it to the States. In other words, it would reverse Missouri v. 
Holland and predecessor cases and undoubtedly, among other things, 
make of the 10th amendment to the Constitution a limitation on the 
treaty power. 

Mr. Smrrner. You are not referring to Senate Joint Resolution 1 
at that point? 

Attorney General Brownety. I am referring to the predecessor 


provision originally drafted by ABA on February 26, 1952, which is 
bro: der. 








“38 ABA Jour. 435-436 (May 1952). 
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Senator Warxkrns. That is restated in Senate Joint Resolution 43. 
Attorney General Browneu. That is correct, Senator. 

Mr. Smiruey. Earlier in your statement you had said, “let us con- 
sider proposed section 1 of Senate Joint Resolution 1.” I wanted to 
make that clear 

Attorney ( faved Browneu. I am coming back to that where I say 
in such circumstances it is quite conceivable that the partial adaptation 
of the American Bar proposal in section 1 of Senate Joint Resolution 
| might be construed by a court to be more than confirmatory of exist- 
ing law and to have some of the altering effect desired by the sponsors 
of the ABA proposal. A “right enumerated in this constitution” 
might be deemed to be a right or power allegedly “reserved to the 
States respectively, or to the people” under the 10th amendment. 

The same criticism as Senator Watkins said, is of course true of the 
corresponding provision in Senate Joint Resolution 48 which is the 
original American Bar Association proposal. 

Senator Bricker. It is not the same as the one you read back on 
page 17. 

Attorney General Brownetu. No. The purpose and intent it seems 
to me is the same, to reverse the Missouri v. Holland decision. 

Senator Warkrys. I don’t know if it goes as far as that, but at 

least the first sentence is rather sweeping and would take care of the 
whole situation : 
A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 
That is much broader in my opinion than the one in Senate Joint 
Resolution 1. There are many rights protected under the Constitu- 
tion to the citizens of this country which are not just purely domestic. 
For instance, I have a right to have my Congressman and my Senators 
pass on the matter of whether I go to fight or not fight, whether I have 
war or don’t have war for this country. It seems to me the first sen- 
tence of section 1 of Senate Joint Resolution 43 is more sweeping. 
If you are going to have a law, I think that is the kind that ought 
to be there. 

We had an example yesterday where a treaty did expand, under the 
thesis of the Secretary of State, the warmaking power of the President 
to include not only the defense of the United States but 11 nations over 
in Europe. We have added to that now. We have 13 nations. 

Attorney General Browne... I see your point, Senator. I happen 
to disagree with it on the ground I think it is too inflexible, as I will 
point out a little more in detail as I go along in this statement. 

Senator Warkrns. You do not think the President should ever have 
the power to negotiate a treaty and have the treaty go into effect 
that would contravene the Constitution ¢ 

Attorney General Browne t. I do not. 

Senator Warxrns. That is all this says. We did attempt in the 
North Atlantic Pact to do identically that because I think it will be 
conceded that no President of the United States in the absence of a 
treaty would have any power whatsoever to order our forces into a war 
simply because Denmark, for instance, might be invaded. Yet that is 
precisely what was intended in the North Atlantic Pact, to give the 
President the power; if any one of the powers in the pact were invaded, 
to go immediately to their rescue and fight. 
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Secretary Dulles said so much in substance yesterday. But of course 
there is another provision in that treaty which seems to negate that. 
Just what the treaty finally means is to my mind rather ‘confused. 
I do not know finally what it does mean. It is an attempt to expand 
the warmaking powers of the President. That is one reason why I 
personally favor very much that opening sentence in section 1 of the 
Resolution 43. 

Senator Henprickson. Mr. Attorney General, I must go, too. I 
am terribly sorry. So I will yield the Chair to Senator Dirksen. 

Senator Dirksen. Thank you, sir. 

Mr. Smirney. Mr. Chairman, before we leave that point, may I 
discuss it a little further? 

The allegation has been made in the statement that the first section 
of Senate Joint Resolution 1 has been adopted from the American 
Bar proposal and that therefore it might be interpreted as reversing 
Missouri v. Holland. Is it not true, Mr. Attorney General, that the 
language of section 1 of Senate Joint Resolution 1 is only similar to 
the first sentence of the American Bar proposal? Do you contend 
that the first sentence of the American Bar proposal would reverse 
Missouri v. Holland? 

Attorney General Browne.u. My contention is in the next state- 
ment in my formal statement, sir. 

Mr. Smirney. Before we proceed, sir, I understood earlier your 
position was that the case of Missouri v. Holland was not in conflict 
with the Constitution but was in furtherance of the expressly dele- 
gated powers of the Congress in the Constitution. Is that correct, 
sir? 

Attorney General Browne. That is right. 


Mr. Smrrney. Then, you do intend to develop later in your state- 
ment how you conclude that the first sentence or the first section of 
Senate Joint Pesolution 1 might reverse Missouri v. Holland? 

Attorney General BrowNnety. That is right. 

Senator Warxrns. Section 1 of Senate Joint Resolution 1 provides: 


A provision of a treaty which denies or abridges any right enumerated in this 
Constitution shall not be of any force or effect. 


The American Bar proposal, as I get it, provides as set out in section 
43: 

A provision of a treaty which conflicts with any provision of this Constitu- 
tion— 
not of any right of citizen— 
shall not be of any force or effect. 


There is a vast difference between those two 

Attorney General BrowNeLi. Yes; and it does indicate the basic 
difficulty that we have here of terminology that these two equally 
sincere and learned groups have not been able to agree on language up 
to now which accomplishes their objective. 

Senator Warxrns. I may say, if | may be permitted an observation 
at that point, that I believe that when we say, “which denies or abridges 
any right enumerated in this Constitution” it is probably almost as 
sweeping as the other one because I think, as I pointed out a moment 
ago, I have the right that is one of the rights protected by the 
Constitution, and all citizens have the same right, to have their 
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representatives in Congress make the final decision between peace and 
war. 

Now, I came to the conclusion yesterday from some of the discussion 
that probably other Senators who were supporting Senate Joint 
Resolution 1 rather felt it is not that broad. But it seems to me if you 
ire going to give any weight to rights, we have to go and expand it to 
all the rights protected by the Constitution. We are not limiting it 
to any one right or any series of rights. So I hope you will keep that 
in mind in this discussion. 

Attorney General BrowneLL. Thank you, Senator. 

This follows very appropriately then, because I say in my statement 
whether or not these or different meanings would ultimately be attrib- 
uted to the amendment by the courts, certain it is that there would be 
opened an enormous source of contest and litigation which would 
hamper the Government at every step in the conduct of presently 
normal business, and render doubtful the actions taken. 

The history of the past and the decisions of our courts are completely 
reassuring on the place of the treaty power in the constitutional 
scheme. They render unnecessary the amendment proposed. Com- 
bined with the constitutional checks and balances of two-thirds of the 
Senate on the President in treatymaking, of the Congress on both in 
erasing undesired domestic effects and of the courts on all in judging 
the constitutionality of the results, they constitute as strong a legal 
guaranty against unbridled exercise of the treaty power as the i ingenu- 
ity of man has devised in any effectively working political system. 

Sec, 2. No treaty shall authorize or permit any foreign power or any inter- 
national organization to supervise, control, or adjudicate rights of citizens of 
the United States within the United States enumerated in this Constitution or 
any other matter essentially within the domestic jurisdiction of the United States. 

I believe I am right in saying Senate Joint Resolution 43 has no 
similar provision. 

Senator Warxrns. It was not broken up into sections. 

Attorney General Browne. I might put in the record if it is ap- 
propriate that the corresponding language in 43 

Senator Warkins. Just a moment, I am checking here. That is 
stated another way, not in the same language, it is true. 

Attorney General BrowNELL. The purpose of this section is said to 
be to prevent future adoption of certain kinds of treaties, such as the 
incompleted drafts of covenants on human rights. 

However, it is conceivable that were section 2 in force now or 
earlier, it could have prevented this ne entering a number of 
kinds of international agreements of importance to us. 

The provision prohibiting a treaty (or, under sec. 4 which is here- 
after discussed, any other international organization to super- 
vise, control, or adjudicate rights of citizens of the United States 
within the United States) would throw doubt upon, if not nullify, the 
use of mixed claims commissions to settle or adjudicate damage claims 
of United States citizens. An example of a number of these is found 
in the Claims Convention of 1868 between the United States and 
Mexico “ under which an international commission, appointed by the 
President of the United States and by the President of the Mexican 
Republic, was given authority to finally determine claims for personal 





#1 Malloy, Treaties, 1128. 
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injuries and property damage inflicted on both sides of the border by 
authorities of one Government or the other. 

Senator Bricker. Is that not clearly of international character? 

Attorney General Browne.u. It certainly affects the rights of citi- 
zens against the United States. 

Senator Bricker. And against the foreign government. 

Attorney General BrowneLy. Yes. 

Senator Bricker. That certainly makes it of international char- 
acter and not domestic. 

Attorney General Brownetu. You say not only in domestic juris- 
diction will you adjudicate rights of citizens of the United States 
within the United States. That is part of the adjudication, as I see it. 

The compiler’s note to the Convention shows that the Commission 
concluded its work in 1876 rendering awards in favor of the United 
States citizens of over $4 million as against aproximately $150,000 
in favor of Mexican citizens. 

Were it . force, the proposed constitutional provision might have 
prevented or jeopardized American participation in inter national 
arbitration of claims of American citizens or of disputes involving 
the domestic jurisdiction, either on grounds that the arbitrators con- 
stitute an international commission or organization, or that foreign 
governments are participants in the choice of the arbitrators who 
variously supervise or control or adjudicate rights involved. A cur- 
rent example is the authorization in the President to conclude and 
give effect to agreements for the settlement of intercustodial conflicts 
involving enemy property.*’ These agreements, such as the Brussels 
Agreement of 1947 to which the United States is party with six other 
countries, involve among others the property rights of Americans by 
reason of their joint ownership of certain enemy property or of cor- 
porate stock controlling ownership of such property. In the event of 
a dispute, a conciliator from the panel of 7 elected by the 7 member 
countries shall formulate a solution which is binding.® 

An example of an arbitration which might impinge on the domes- 
tic jurisdiction is contained in section 21 of the United Nations Head- 
quarters Agreement,’ concerning the headquarters located in this 
country and providing for arbitration of disputes respecting the in- 
terpretation and application of the agreement. 

The proposed constitutional provision would seriously affect bound- 
ary arrangements, past and present, with our northern and southern 
neighbors. It could invalidate the existing 1909 Boundary Treaty 
Between the United States and Canada.” insofar as articles ITI, IV, 
and VIII of the agreement give to the International Joint Commis- 
sion (3 American and 3 Canadian members) ultimate approving pow- 
er over uses, obstructions, or diversions of waters on either side of the 
boundary line. 

The provisions that no treaty (or other international agreement) 
shall authorize or permit any foreign power or international organiza- 
tion to supervise, control, or adjudicate any matter essentially ‘within 
the domestic jurisdiction of the United States may be particularly 


#1 Malloy, Treaties, 1131. 

4764 Stat. 1079 

48 See article 387A of the Brussels Agreement, and the background described in H, Rept. 
2770, 81st Cong., Ang. 1, 1950. 

#61 Stat. 756. 764 

© 36 Stat. 2448, T. S. 548. 
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troublesome. Its alleged purpose is to “make effective, insofar as the 
United States in concerned, the prohibition of article 2, paragraph 
7, of the U. N. Charter forbidding U. N. intervention in purely do- 
mestic matters.” *' Article 2, paragraph 7, of the United Nations Char- 
ter now provides— 

Nothing contained in the present Charter shall authorize the United Nations 
to intervene in matters which are essentially within the domestic jurisdiction 
of any State or shall require the members to submit such matters to settlement 
under the present Charter; but this principle shall not prejudice the applica- 
tion of enforcement measures under chapter VII. 

Laying aside any question of conflict between the proposed consti- 
tutional amendment and the latter part of the quoted provision re- 
garding chapter VII (which deals with Security Council action in re- 
spect of threats to the peace, breaches of the peace, and acts of ag- 
gression), it should be observed that this provision of the Charter 

part of our law, and is already an existing protection if needed 
against the United Nations. Elsewhere, when it was felt that such a 
safeguard was needed against a feared encroachment, it was included 
in the particular agreement, such as the United States acceptance of 
the so-called compulsory jurisdiction of the International Court of 
Justice under article 36, paragraph 2, of the Statute of the Court.® 
The acceptance (pursuant to S. Res. of August 2, 1946) * contains the 
reservation that the United States declaration al not apply to “dis- 
putes with regard to matters which are essentially within the domestic 
jurisdiction of the United States of America as determined by the 
United States of America.” © 

The difficulty in freezing any such provision into the Constitution 
is that it becomes completely inflexible without any possibility of 
waiver by agreement when desirable. This would be true not only 
for the United Nations but regarding any other problem we may have 
with a foreign government or international organization. For ex- 
ample, in the past some of our consular conventions have allowed 
foreign consular officials certain judicial powers. The convention 
with France of 1788 * empowered French consuls in the United States 
to adjudicate all disputes arising within the United States between 
subjects of France (art. 12) and to exercise police powers over French 
vessels (art. 8). 

In Wildenhus’s Case * the Supreme Court said that if such a treaty 
gave a consular official exclusive jurisdiction over a homicide com- 
mitteed on a vessel in port, the treaty would preclude prosecution for 
the offense by a State court; it held, however, that the treaty in ques- 
tion did not preclude prosecution by the State of New Jersey. It 
might be observed in this connection that the United States has 
treaties with other countries giving its consular officials judicial 
powers abroad which are regarded of great value.* 


5199 Cngressional Record 161, Jan. 7, 1953. 

8259 Stat. 1031. 

5359 Stat. Re 1060. 

oT ca 1598. 

S10 witoa Nations T reaty Series, p. 9; registration No. 3. 

8 Stat. 106. 

57120 U. S. 1, 17-18 (1887). 

58 Only recently the International Court of Justice had occasion to piss upon the extent 
of American consular court jurisdiction in Morocco, France vy. United States of America, 
Case Concerning Rights cf Nationals of the United States of America in Morocco, Judg 
ment of August 27, 1952; I. C. J. Reports 1952, p. 176. 
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The proposed amendment might throw doubt upon our existing 
extradition treaties, or the extent to which we can grant extradition. 
To date the power to enter such treaties has never been questioned.” 
And it is well settled that, where the treaty so provides, an American 
citizen can be lawfully extradited to some other country to be tried 
in accordance with the laws of that country for an offense committed 
there.®° 

The host of agreements to which the United States has subscribed 
in the past in becoming a member of the many international organi- 
zations (such as the International Civil Aviation Organization, the 
International Telecommunications Union, the Universal Postal Union, 
the World Health Organization, the International Bank, and the In- 
ternational Fund, to mention but a few), all may require examina- 
tion to ascertain the extent to which any such treaties or international 
agreements permit the international organization to supervise, con- 
trol, or adjudicate a matter or matters “essentially within the domestic 
jurisdiction of the United States,” let alone the rights of citizens 
of the United States. We can suppose that in a great measure this 
has been avoided by the several charters and agreements of the past. 
Nevertheless, some of the useful and necessary techniques adopted 
would seem to infringe the constitutional amendment proposed, such 
as the narcotic-drug protocol of 1948, under article 1 of which the 
World Health Organiz: ition may add, to the list of drugs capable of 
producing adc liction, newly discovered drugs or compounds or sny- 
thetics; whereupon their manufacture and distribution is to be limited 
by the member states in accordance with the 1931 convention and 
1946 protocol. 

Senator Bricker. That is clearly interstate commerce and foreign 
commerce. 

Attorney General Browne... It affects the rights of citizens of the 
United States. 

Senator Bricker. It does not affect by this amendment interstate 
commerce. 

Attorney General Browne.v. It affects it. I raised the question, 
which I deemed to be my obligation by reason of the position I hold, 
that we ought to study this language with respect to all of these im- 
portant concords and protoc ‘ols and treaties to which we are a party to 
see if it does not change the meaning of them or make it impossible to 
enter into similar agreements in the future. 

Senator Warxkrns. Have you studied the language in Senate Joint 
Resolution 43 with respect to the same matters ? 

Attorney General Browne. Yes. 

Senator Warkrns. I think that draft avoids the matter you are 
talking about now. At least that is the intention. 

Attorney General Browne tu. I was addressing myself primarily 
to Senate Joint. Resolution 1. 

Senator Warxkrns. Have you studied Senate Joint Resolution 43! 

Attorney General Browne. Yes. 

Senator Warxkrns. Do you think the same objection applies to the 
language in Senate Joint Resolution 43 as in Senate Joint Resolution 


8 Holmes v. Jenniaon, 14 Pet. 540, 569-570, 586, 588 (1840) ; Matter of Metzger, 5 How. 
176. 187-188 (1847) : Factor v. Laubenheimer, 290 U.S. 276 (1933). 

© Neely v. Henkel (No. 1), 180 U. 8S. 109, 123 (1901) ; "ae v. Kelly, 229 U. 8. 447, 
465-469 (1913) : Valentine v. U. 8. ex rel. Neidecker, 299 U. . 5, 7 (1936). 

aT, I. A. 8. 2308. 
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1? I am not admitting your objections are valid but I am wondering 
if you have the same objection to the language in Senate Joint Resolu- 
tion 43. 

Attorney General Brownexu. Will you read that particular lan- 
cuage to which you have reference ? 

Senator Warkrns. It is stated another way: 

A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. A treaty shall become effective as internal 

law of the United States only through legislation which would be valid in the 
absence of treaty. Substitute agreements shall be subject to regulation of the 
Congress and to the limitations imposed on the treaty by this article. 

Attorney General Browne... That of course is much more restric- 
tive on the President and the Senate than Senate Joint Resolution 1. 

Senator Watkins. It does not eliminate any rights we have as we 
understand the Constitution. 

Attorney General Brownety. I am glad of that comment. 

Mr. Smiruey. Before you leave the matter of extradition, may we 
iddress ourselves to that for a moment ? 

When you say the proposed amendment might throw doubt on 
existing extradition treaties or the extent to whic h we can grant extra- 
dition, do you doubt the United States has power through its Con- 
gress to pass a statute permitting extradition irrespective of treaties? 

Attorney General Browne.u. My offhand reaction to that is that it 
would not do much good to do that unless we had the agreement of the 
other nations which could only be done by negotiations with the other 
nations. 

Mr. Smirury. The point is if there was a representation made to 
this country by another country to extradite an individual, it would 
be perfectly possible under our constitutional processes, irrespective 
of the treaty, would it not? 

Attorney General Browne ut. In the mixed matter of legislative 
and executive powers, and I would hesitate to unbalance the tradi- 
tional separation of powers of two branches in that way. I think it 
needs close study. 

Mr. Smiruey. I might cite to you, sir, at that point an article by 
Mr. Finch, Mr. George Finch, of the American Bar Association, ap- 
pearing in the American Bar Journal. The title of that article is. 
“The Treaty Clause Amendment, the Case for the Association,” in 
which he addresses himself to that very point. 

Attorney General Browneti. Yes, sir. 

I can close this section 2 discussion very briefly, Mr. Chairman. I 
do so with the following: 

One cannot help but speculate upon what such a constitutional 
amendment would do to any efforts of the United States to achieve gen- 
uine international control in important fields relating to the peace and 
safety of the world. For example, the United States proposal of 
1946, rejected by the Soviet Union, of an international agency for the 
control and development of atomic energy, included broad powers in 
the international agency for the management and ownership of all 
atomic activities potentially dangerous to world security, as well as 
power to control, inspect, and license all other atomic activities. 


See International Control of Atomic Energy, Growth of a Policy, State Department 
Publication 2702 (1946); Policy at the Crossroads, State Department Publication 3161 
(1948). 
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The system of international inspection, which lay at the heart of the 
plan, clearly would conflict with the proposed constitutional amend- 
ment. 

The point need not be belabored by reciting other like problems that 
must one day be the subject of international solution. In their re- 
gard we can ill afford to immobilize the one great peacetime weapon 
this country possesses, namely, the treatymaking power. 

Senate Joint Resolution 1 provides: 

Sec. 3. A treaty shall become effective as internal law in the United States only 
through the enactment of appropriate legislation by the Congress. 

[On this subject, S. J. R es. 43 provides: “A treaty shall become effective as 
internal law in the United States only through legislation which would be valid 
in the absence of treaty.’’] 

The purpose of this provision is to prevent treaties, which are in- 
tended to be and capable of being self-executing, from becoming self- 
executing; and to require, in all cases, that a treaty cannot become 
effective as internal law in the United States except through the en- 
actment of legislation by the Congress. 

Senate Joint Resolution 43, the American Bar Association preposal, 
would go even further and would prevent a treaty from becoming in- 
ternal law except through legislation which Congress could validly 
enact under its powers in the absence of the treaty, thereby limiting 
the scope or subject matter of treaties to those matters which are 
within the enumerated legislative powers of the Congress. 

The solution, evolved by the Constitutional Convention of 1787, of 
placing treaty making in the President with the advice and consent 
of two-thirds of the Senators present, was the result of a great deal of 
thought, discussion, and compromise. John Jay, in No. 64 of The 
Federalist, and Alexander Hamilton in No. 75, have set forth the 
reasons for placing the treaty power in the President and two-thirds 
of the Senate. Hamilton described it is “one of the best digested and 
most unexceptionable parts” of the constitutional plan. 

Because the capacity and prestige of the Senate in treatymaking 
and treaty-law-making is under challenge by the present proposal for 
amendment, I would urge every Member of the Senate to review care- 
fully these two essays by Jay and Hamilton, among others. I would 
call attention especially to the following paragraph from Jay’s paper, 
which goes directly to the point proposed by this amendment: 

Some are displeased * * * because, as the treaties, when made, are to have 
the force of laws, they should be made only by men invested with legislative 
authority. These gentlemen seem not to consider that the judgments of our 
courts, and the commissions constitutionally given by our governor, are as valid 
and as binding on all persons whom they concern, as the laws passed by our 
legislature. All constitutional acts of power, whether in the executive or in the 
judicial department, have as much legal validity and obligation as if they pro- 
ceeded from the legislature ; and therefore, whatever name be given to the power 
of making treaties, or howeyer obligatory they may be when made, certain it is, 
that the people may, with much propriety, commit the power to a distinct body 
from the legislature, the executive, or the judicial. It surely does not follow, 
that because they have given the power of making laws to the legislature, that 
therefore they should likewise give them the power to do every other act of 
sovereignty by which the citizens are to be bound and affected.” 

Senator Warxkrns. Could the Congress pass a law, not amending 
a treaty, but abrogating a treaty ? 


® The Federalist, No. 64. 
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Attorney Gene vied Browne tu. As to its domestic affairs. 

Senator Warkins. It is still within the powers of Congress? 

Attorney Genet vali Browne. Yes. 

Senator Warktns. If they have been able to do that in the past, 
why should they not be able to do it in the future ? 

Attorney General Browne... I think they should, and will. 

Senator Warxrns. That is, in effect, treaties sh: 1II become effective as 
nternal law in the United States only through legislative action which 
would be valid in the absence of a treaty. That should not be against 
the Constitution. 

Attorney General Browne t. I think it does because it takes away 
from the Executive participation in the treaties. At the present time 
the Executive has the initiative. 

Senator Watkins. He makes the negotiation and the treaty is there 
and it is a question of what effect it has on the domestic scene. Even if 
Congress should attempt to change it at all, he would still have the 
right to veto the legislation. He would have a part in the making of it. 

Senator Bricker. Jay and Hamilton also opposed the Bill of Rights, 
did they not ? 

Attorney General Browne tu. They came around to it. 

Senator Bricker. They had to, to have the Constitution adopted, 
but they opposed it, did they not? 

Attorney General Browne.u. Yes. 

Senator Dirksen. Referring to the observation of Senator Watkins, 
Secretary Dulles suggested yesterday, if you will recall, that if a mis- 
take is made in a treaty insofar as domestic effect is concerned, that 
Congress can always remedy that mistake by legislation. That is one 
viewpoint. 

The other viewpoint, as envisaged by the resolution pending here, 
is to prevent the mistake in the first instance by not giving it the effect 
of domestic law. 

Attorney General BrowneLu. Now, you gentlemen are good lawyers. 
I do not know. This treatymaking power is a matter of negotiation 
between governments. I think if you were sitting down to negotiate 
a contract in your private practice you would feel you were at a con- 
siderable disadvantage if you only had authority to cover certain 
points in the contract and the fellow on the other side had plenary 
power. That would be the effect, it seems to me, of the provision 
in Senate Joint Resolution 43 because it would take away from the 
Executive and the Federal Government the right to negotiate con- 
tracts covering all that subject matter that is reserved to the States in 
the 10th amendment. It is just as you said, the purely international, 
the mingled international and local matters must be in the Federal 
Government in order to make that power effective, and from time to 
time the subject matter which originally was local becomes inter- 
national. Whenever you have a new invention like your radio, your 
television, your atomic power, cert: ain things that heretofore were 
considered primarily local in their nature, by act of Congress and by 
act of the Executive are thereafter considered federal or international 
in their relations. 

Senator Bricker. What other country has plenary powers in the 
matter of treatymaking over domestic law ¢ 

Attorney General Browneiy. I would say practically all of them, 
Senator, that do not have the federal system. 
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Senator Bricker. Does Canada? 

Attorney General Browneti. You don’t find it in the countries 
where they have the federal system. But in nine-tenths, I would say, 
of the nations of the world they do have the plenary power. 

Senator Bricker. That is the totalitarian concept but we have the 
federal system and so does Canada. Does Canada have the right to 
make international law effective domestically ? 

Attorney General Browne... I do not know about Canada. 

Senator Bricker. Canada has the same system provided in the 
American Bar amendment. 

Attorney General Browne.u. It would certainly be a very drastic 
change in our concept and I think would be most damaging to the 
power of our negotiators at the international bargaining table if we 
did not have the ‘Tight to negotiate treaties and agreements in respect 
to all of these so-called reserve powers. 

Senator Bricker. Neither one of these affect the international as- 
pects or the relation of nation to nation. They only affect the applica- 
tion of treaty law to the domestic rights of citizens of this country. 

Attorney General Brownetu. I go back to my quotation from Chief 
Justice Hughes who points out it is practically impossible to inflexibly 
draw that line, that there are so many matters of intermingled inter- 
national and domestic importance which must be included in the 
treatymaking power in order to make effective any agreement which 
other nations will accept. However, that is a different point of view 
there again. I, myself, think that the point made by Jay is as valid 
now as it was in 1788. 

Nevertheless, because treaties were to have the force of laws, pro 
posals were made to require concurrence of the House in the treaty- 
making process. These were submitted first at the Constitutional Con- 
vention, then at a number of the later State ratifying conventions,® 
and still later on a number of occasions since the ¢ adoption of the Con- 
stitution.“ They have invariably been rejected or dropped. 

The present proposal would require two steps before a treaty could 
have domestic effect, first, the approval of two-thirds of the Senate 
and, second, reconsideration by the Senate and approval by the House. 
This is unprecedented, anywhere. In a State Department memoran- 
dum, dated May 23, 1952, already made available to you, there is 
summarized the constitutional requirements of various other coun- 
tries for giving effect to treaties as internal law. It is pointed out 
that no other country in the world is required by its constitution or 
constitutional practice to follow such a double procedure. More- 
over, in the countries where participation by the legislature is re- 
pre such as the United Kingdom, the composition of the execu- 

tive branch of the government is determined by the legislative body. 
The government in power in those countries accordingly controls both 


*2 Farrand, Records of the Federal Convention, 392—394, 481, 495, 522-525, 527-529, 
538 (proposal defeated 10 to 1), 540-541, 547-550 

® Pernsylvania, 2 Elliott’s Debates 546; South Carolina, 4 Elliott’s Debates 265-267, 
280; Virginia, 3 Elliott’s Debates 610; North Carolina, 4 Elliott’s Debates 115, 119, 125, 
131, 246. Some of this was mere discussi n, and none got beyond the stage of a recom 
mendation to the First Congress. 

“See proposal of Virginia Assembly, growing out of congressional debate of the Jay 
Treaty with Great Britain (5 Annals of Congress 394, 400-401, 426-771), Acts of Virginia 
Assembly 1795. p. 55--no action taken on proposal; and see Proposed Amendments to the 
Constitution, H. Doc. 551, 70th Cong., 1st sess., 120-122; also H. J. Res. 60, 79th Cong., 
Ist sess. (MH. Rept. 139), passed by the House May 9, 1945, 91 Congressional Record 4367 
4368. This last was a proposal to provide that treaties could be made by the President 
by and with the advice of both Houses of Congress, viz, a simple majority of both. 
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a executive and legislative powers. The defeat of an important law 

r treaty normally results in the formation of a new government in 
which the executive and legislative authority are in agreement. 

Not only is the double step unprecedented, but it is unnecessary. 
In the first place all treaties are not self-executing. And in the second 
place, existing law provides adequate means for participation by the 
House in cases where such participation is appropriate, without the 
necessity of a rigid requirement of such participation in all cases. 

Looking at the law as it now st: ands, a treaty may, of its own force, 
be a law which binds the rights of individuals, and as such as to be 
regarded by a court as an act of Congress.” In that posture it is 
described as self-executing. As such it may override any inconsistent 
provision of a State constitution and law, or municipal ordinance.” 
Also, it has an equal status with an act of Congress. Hence while 
so far as possible the treaty and statute will be construed to avoid 
inconsistency,” if there is clear inconsistency a later treaty will pre- 
vail over an earlier statute ™ and a later statute will prevail over an 
earlier treaty.” 

But a treaty need not have a self-executing effect. The nature of 
the treaty obligation and the intention of the contracting states, evi- 
denced in the agreement, become important factors. Chief Justice 
Marshall stated it best in Foster v. Nielson: ™ 

Our Constitution declares a treaty to be the law of the land. It is, conse- 
quently, to be regarded in courts of justice as equivalent to an act of the Legis- 
lature, whenever it operates of itself, without the aid of any legislative pro- 
vision. But when the terms of the stipulation import a contract—when either 
of the parties engages to perform a particular act, the treaty addresses itself 
to the political, not the judicial department; and the Legislature must execute 
the contract, before it can become a rule for the court. 

Therefore, whether or not a treaty is self-executing is a matter 
primarily of construction of the treaty. This is no different than 
the construction of a statute. The courts have regarded statutes and 
treaties on a par in determining their immediate effectiveness; and 
a statute, like a treaty, may be so framed as to make it apparent that 
it does not become practically effective until something further is 
done by Congress itself, or by some officer or body.” 

From this brief semmation of existing law, it is apparent that there 
are at least three means by which participation of the House may be 
obtained where appropriate, if you deem that change in our system 
desirable. 


The Peggy, 1 Cranch 102, 110 (1801). 

*® Ware v. Hylton, 3 Dall. 199: Hauenstein v. Lynham, 100 U. 8S. 483. 

® Asakura v. Seattle, 265 U.S. 332. 

™ United States y. Lee Yen Tai, 185 U. S. 213, 220-223; Pigeon River Co. v. Cor Co., 
291 U. S. 138, 160-161. 

™ United States v. Lee Yen Tai, 185 U. 8S. 213, 220; Hijo v. United States, 194 U. S. 315, 
29 

2The Cherokee Tobacco, 11 Wall. 616; Head Money cases, 112 U. S. 580, 597-599; 
Chae Chan Ping v. United States, 130 U. S. 58h, 599-603; see Pigeon River Co. vy. Coa, 
291 U.S. 138, 160: Moser v. United States, 341 U.S. 41, 45. 

32 Pet. 253. 314 (1829). 

™ Judge Putnam said in United Shoe Machinery Co. vy. Duplessis Shoe Machinery Co., 
155 Fed. 842, 845 (C. A. 1, 1907) : ‘An examination of the decisions of the Supreme Court 
on this topie will show there is no practical distinction whatever as between a statute 
and a treaty with regard to its becoming presently effective, without awaiting further 
legislation. A statute may be so framed as to make it apparent that it does not become 
practically effective until something further is done, either by Congress itself or by some 
officer or commission entrusted with certain powers with reference thereto. The same 
may be said with regard to a treaty. Both statutes and treaties become presently effective 
when their purposes are expressed as presently effective; * * *.’ 
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First, the treaty as drafted, may stipulate or require that it be 
regarded as not self-executing. If its implementation requires appro- 
priations or criminal sanctions or similar domestic legislation, it will 
necessarily depend on legislation passed by both Houses. In other 
situations, where the treaty might have internal effect, its terms may 
prevent it from being self-executing. A notable example is articles 
55 and 56 of the United Nations C ‘harter, obligating the parties to 
“promote” stated social and economic objectives and pledging them- 
selves “to take joint and separate action” for the achievement of these 
purposes.” Recently, the California Supreme Court held these pro- 
visions were non-self-executing.”® 

Senator Bricker. But did hold they had an important effect upon 
the consideration of the court in interpreting amendment 14? 

Attorney General Browne LL. Well, they cannot be disregarded. 

Mr. Smiruey. Notwithstanding that holding, a judge in Idaho in 
a ruling gave the articles self-executing effect, ‘did he not? 

Attorney General Brownetu. Yes, in a case that we think was so 
clearly wrong it has not been upheld by the appellate court. 

Senator Bricker. It has not been passed upon by the Supreme 
Court. 

Attorney General Browne ut, It has not. 

Senator Bricker. Many of these treaties have been made subject 
to the provisions that will be effective. 

Attorney General Browne. Yes. 

Senator Bricker. If we make reservations, then we cannot accept 
the treaty. 

Attorney General Brownett. Correct. That is the way it should 
be, I think. We ought not to be bound by it if they will not accept 
our reservation. 

Now, second, the Senate, in the exercise of its power to impose 
reservations * may impose as a condition, to its consent to ratification, 
that the treaty should not be considered self-executing. This should 
afford ample opportunity and scope for dealing with matters which 
the Senate feels ought not have a self-executing effect. 

Finally, in an extreme case, there stands as a check on the President 
and Senate the power of Congress, by subsequent statute, to override 
the treaty insofar as its effect on domestic law is concerned. 

In general, these safeguards have worked well. The most con- 
spicuous instance of dissatisfaction arose in connection with the Jay 
Treaty of 1794; but while the issue of the House’s participation in 
commercial treaties was debated and a constitutional amendment was 
proposed by the Virginia Legislature, no action was taken on that 
amendment by Congress or the other state.”® 

A rigid requirement that no treaty can have domestic effect as law 
unless it goes through the second step of approval by both Houses of 


™ See, for other examples, the Convention for the Protection of Migratory Birds of Aug. 
16, 1916, 39 Stat. 1702, art. VIII, legislation implementing which was involved in Missouri 
v. Holland, 252 U. S. 416, 481: the International Slavery Convention of Sept. 25, 1926, 46 
Stat. 2185, oblig rating the parties to take “necessary steps,” ‘‘adopt all appropriate meas- 
ures,” “take all necessary measures,” ete., to achieve its objectives: the Genocide Conven- 
tion, Senate Executive O, 81st Cong., which is cast in terms intended to make it non- 
self-executing ; and present drafts of proposed conventions or covenants relating to human 
richts and to freedom of information, which are the alleged targets of the proposal to 
amend the Constitution and which are cast in non-self-executing terms. 

™ Soe Fujii v. State, 242 P. 24 617 (Sup. Ct. Calif., 1952). 

7 Haver vy. Yaker, 9 Wall. 32, 35; see 98 Congr ressional Rec ord, Mar. 20, 1952, pp. 2602 

2603 

78 See note 66, supra 
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Congress would have seriously damaging consequences in those areas 
which treaties have traditionally been self-executing. For example, 
treaties of commerce and friendship typically provide for the rights 
f aliens to hold, acquire, inherit, and dispose of property, to engage 
n businesses and professions, to be protected in their persons and 
ea rty, to be free from burdensome taxation, and the likes Such 
‘aties are almost invariably self-executing. When ratified by the 
iate, they become domestic law. In case of conflict, they override 
ne consletenl State law. No reason has been suggested why the efforts 
of the United States to secure adequate protection for the persons and 
property of its citizens abroad, whether transients or residents, should 
. impeded by making the process of adopting such treaties more 
surdensome and time-consuming than it now is. Nor have substantial 
deme been suggested to the long-established practice respecting 
treaties of friendship and commerce and other types of treaties which 
have traditionally been self-executing. 

Senator Dirksen. If we make a treaty of friendship and commerce 
with Great Britain it can have no domestic effect on a British citizen 
until it is first implementd by the House of Commons; is that correct ? 

Attorney General Browne tu. That is correct. That is the parlia- 
mentary form of government, which I am sure you do not sdimana 
for this country. 

Senator DixsEN. No; but we are in a state of disparity with them 
in this whole field, however. 

Attorney General BrowneLu. Yes; I think we have greater protec- 
tion myself here because of the two-thirds rule of the Senate against 

ivasion of our prerogatives. 

Tt seems to me that the requirement of the double step in effectuating 
treaties would for all practical purposes debase the present constitu- 
tional function of the Senate in the treatymaking process. For, as a 
precaution against attack on provisions which might have some inter- 
nal effect, it would become advisable, as a matter of practice, to submit 
all treaties for some form of legislative approval by both Houses. 
The separate two-thirds approval of the Senate would become merely 
an obstacle rather than an act of treatymaking. 

The American Bar Association addition (contained in S. J. Res. 43) 
to the change suggested by section 3 of Senate Joint Resolution 1 
would superimpose a major change in the relations between the 
Federal and State governments, as well as seriously curtail the scope 
- the treaty power. The power to enter into treaties was granted 
by the Constitution without any express limitation as to the subject 
matter of possible treaties. At the constitutional convention of 1787, 
while there were suggestions that certain types of treaties, for example, 
treaties of peace, should receive different procedural treatment, there 
was no suggestion that the treaty power be limited as to subject matter. 
The framers were primarily impressed with the necessity, in the inter- 
est of national survival, of an adequate and effective power to make, 
and to enforce within the States, whatever treaties seemed appropriate 
to facilitate the conduct of foreign relations. 

At the Constitutional Convention it was generally agreed that the 
Federal Government should have the full and exclusive treaty power 
before any agreement was arrived at as to the scope of the legislative 


80572—53——59 
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powers of Congress. The view of the framers is reflected in the 
letter from George Washington, dated September 17, 1787, trans- 
mitting the proposed Constitution to the Continental Congress: * 

The friends of our country have long seen and desired, that the power of 
making war, peace, and treaties, that of levying money and regulating com 
merce, and the corresponding executive and judicial authorities should be 
fully and effectually vested in the General Government of the Union. 

The view of the Supreme Court has always been that— 
the treaty power of the United States extends to all proper subjects of nego 
tiation between our Government and the governments of other nations.®°® 
Such treaties may have the force of domestic law, if they are self- 
executing, or may be implemented by legislation under the “necessary 
and proper” clause. 

In Missouri v. Holland," the Court expressly rejected a contention 
that the United States could not by treaty and implementing act of 
Congress regulate the subject of migratory birds unless that subject 
came within the legislative powers delegated to Congress. 

But that decision merely made explicit what had long been im- 
plicit, for in none of the cases involving treaty provisions had any 
question been raised as to whether the provision was within the gen- 
eral powers of Congress to legislate. It was enough that the matter 
was an appropriate subject for international negotiation. 

The most usual types of treaties would be invalid if measured by 
the test of whether they came within the legislative powers of Con- 
gress. For example, treaties relating to the rights of aliens to own 
land and personality, to inherit property, and to transfer property 
by will or interstate succession ; * treaties relating to rights of aliens 
to engage in trade or business, as applied to a business having no inter- 
state character; “ and treaties of extradition—where the crime was 
a purely domestic one within the foreign state. 

Senator Warktins. I would like you to go back to that statement: 
The most usual types of treaties would be invalid if measured by the test 
of whether they came within the legislative powers of Congress. 

Does not the Congress have the legislative power to abrogate any of 
them, and do they not therefore come within their powers? 

Attorney General Brownexu. As to domestic affairs. 

Senator Warkins. Even as far as international effect is concerned, 
they can abrogate them and reject them. 

Attorney General Browneui. You can always revoke your admin 
istration of treaties. 

Senator Warkrns. Then it comes within the power of Congress. 


” Farrand, Records of the Convention, 666—667 

~” Geofroy vy. Rigas, 133 U. S. 258, 266 (1890). See also Holmes v. Jennison, 14 Pet. 
540, 569 (opinion of Taney, C. J.) (1840) ; Holden v. Joy, 17 Wall. 211, 248 (1872) ; In re 
Ross, 140 U. 8. 453, 468 (1891): Missouri v. Holland, 252 U. S. 416, 433-434 (1920); 
(sakura vy. Seattle, 265 U. S. 382, 341 (1924); Santovincenzo vy. Egan, 284 U. 8. 30, 40 
(1931). 

$1 252 U. S. 416. 

® As the Court stated (252 U. S. 433): “It is obvious that there may be matters of the 
sharpest exigency for the national well-being that an act of Congress could not deal with 
but that a treaty followed by such an act could, and it is not lightly to be assumed that, in 
matters requiring national action, ‘a power which must belong to and somewhere reside in 
every civilized government’ is not to be found.” 

8 Chirac y. Chirac, 2 Wheat. 259; Hauenstein vy. Lynham, 100 U. 8. 483; Santovincenzo 
v. Egan, 284 U.S. 30 

* Asakura y. Seattle, 265 U. 8. 332 

® Matter of Metzger, 5 How. 17 
(murder) 


(pawnbroker). 
3, 187-188 (forgery) ; Charlton yv. Kelly, 229 U. S. 447 
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Attorney General Browne... We are talking here about the legis- 
lative powers of Congress, Senator; we are talking about the powers 
expressly given to Congress. In other words, exactly as involved 
in Missourt v. Holland. 

Senator Warxins. As I understand, the Congress can abrogate 
any treaty with respect to its domestic effect or foreign effect. 

Attorney General Browne.i. With the exception of vested rights. 

Senator Warkins. We might have to pay some damages to the 
nation. 

Attorney General Browne. Yes. 

Senator Warkins. At least we have been told time and again by 
those people who have argued that there is no danger, that Congress 
can abrogate a treaty any time it wants to. 

(Attorney General BrowneLu. With that important qualification. 

Senator Warxrns. It seems to me that is not one which is based 
on the general law of this country: 

Attorney General Brownetu. Well, this amendment in Resolution 
43 would prohibit the Federal Government from negotiating treaties 
except with respect to the subject matter which is expressly given to 
Congress in the Constitution the power to legislate. 

Senator Warktins. I would say this, that I do not think you can 
name a treaty that you could negotiate where it would not be within 
the powers of the Congress to abrogate. 

Attorney General Brownetn. That is true, but I think it would 
be changed if this resolution were adopted. 

Senator Warkrns. Do you think we are taking away some of the 
powers of Congress ¢ 

Attorney General Brownetu. We certainly are. 

Senator Warkins. That is not the intent of it so far as I have been 
able to ascertain. 

Attorney General Browne.i. That shows the difficulty of interpret- 
ing words. That is my interpretation of it, sir. I think maybe we 
had better just complete this one particular thought. 

Senator Warkrins. Pardon me for the interruption, but it seemed 
to me that I could not let that one go unchallenged. 

Attorney General Browne.u. This does not mean that the treaty 
power is a “Trojan horse” which can bring about an unintended 
“change in the balance between Federal and State power,’’ as the 
American Bar Association committee has contended.** It means 
simply that one of the powers which the Constitution delegated to the 
Federal Government, completely, was the treaty power. The framers 
clearly understood that the treaty power was very broad in scope 
and could reach many matters which would otherwise be solely of 
State concern. 

Nevertheless they gave that power exclusively to the Federal Gov- 
ernment. It is the proposed denial to the Federal Government of a 
large part of the treaty power, granted by the Constitution and re- 
peatedly exercised since the beginning of the Republic, which would 
produce “a change in the balance between Federal and State power.” 

In this connection, reference has been made to the so-called Steel 
Seizure case.*? The Supreme Court held that the executive order 





* Hearings, p. 37. These are the hearings which were held in May, June 1952, on S. J. 


Res. 130 (82d Cong.), the predecessor of S. J. Res. 1 (83d Cong.). 
* Youngstown Co. v. Sawyer, 343 U. 8. 579 (1952). 
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of the President directing the Secretary of Commerce to seize and 
operate the steel mills which were then threatened with a strike, was 
not authorized by the Constitution or laws of the United States; and 
that the order and seizure could not stand. The vote of the Justices 
was 6 to 3. Proponents of Senate Joint Resolution 1, say, 

Mr. Chief Justice Vinson, dissenting in the Steel Seizure cases, implied that 
the United Nations Charter and the North Atlantic Treaty gave the President 
power to seize private property. (Youngstown Sheet & Tube Co. v. Sawyer, 
343 U. S. 579, 667 (1952).) Two other Justices joined with him in that 
opinion. Under the pressure of some future emergency, a majority of the 
Supreme Court may find that the treaty power authorizes action otherwise for- 
bidden by the Constitution.® 

This is so important that I have made a comment on it here. 

The reference to the United Nations Charter and the North Atlantic 
Treaty occurs in part I of the dissent by Mr. Chief Justice Vinson 
and Mr. Justices Reed and Minton (343 U.S. beginning at 667). The 
preface to the reference is this sentence: 

In passing upon the question of Presidential powers in this case, we must 
first consider the context in which those powers were exercised. 

The references to the charter and North Atlantic Treaty follow, 
and appear in describing the historical background of world conflict 
which the United States has faced from the close of World War II 
through the Korean conflict. Reference is made to the United Na- 
tions Charter and the North Atlantic Treaty as— 
congressional recognition that mutual security for the free world is the best 
security against the threat of aggression on a global scale. 

The dissent then proceeds to outline the congressional measures 
which followed the treaties chronologically, such as the Mutual Se- 
curity Act, the Defense Production Act, and several appropriation 
acts. Then, after this recitation, the dissenters launch into their 
derivative conclusion with these opening words: 

The President has the duty to execute the foregoing legislative programs. 
Their successful execution depends upon continued production of steel and 
stabilized prices for steel.” 

Senator Bricker. Stripped of these treaties there is no basis what- 
soever for the dissent, is there? 

Attorney General Brownetu. Yes, I think the basis for the dissent 
is all these acts of Congress, Mutual Security Act, Defense Production 
Act, and the several appropriations acts that imposed obligations on 
the President to implement them. 

Senator Watxrns. All based on treaties, however, every one of 
those ? 

Attorney General Brownetx. I must disagree with that, Senator, 
at least my interpretation of it. 

Senator Bricker. They did not contend at any time that the Con- 
stitution gave the President the power to seize steel properties, nor 
did they contend that the Congress had given any such ? 

Attorney General Browneu. They said it was an inherent right. 

Senator Bricker. Treaties which we had entered into and the im- 
plementation of the treaties ? 


® Bricker, Safeguarding the Treaty Power, 13 Fed. Bar Journal 77, 79 (Dec. 1952). 
© 343 U.S. 672. 
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Attorney General Browne... The latter part is where I part com- 
pany with you. 

Senator Watkins. At least the dissent threw it in doubt? 

Attorney General Brownetx. Let me finish first, if you will. 

It is, therefore, fairly clear that, whatever one’s views may be on 
the merits of the dissent—and you will remember I said before this 
committee that I did not agree with the dissent on the merits—cer- 
ti a it rests on the view that the President’s alleged power to seize 

» steel mills arose from his duty to execute the legis slative programs 
of the Congress and not from any implication that any treaty gave 
the President power to seize private property. The adoption of Sen- 
ate Joint Resolution 1 or Senate Joint Resolution 43 would not in- 
crease or diminish the chances that the minority’s holding might some 
day become the majority holding. 

In other words, the question of f the President’s inherent power as the 
Executive is entirely separate from this treatymaking power. 

Senator Bricker. It would mean that the treaties could not supple- 
ment the President’s power to do the things that he tried to do in the 
Steel Seizure case ¢ 

Attorney General Browneu. The reason why the treaty power is 
not and should not be limited to matters which would otherwise be 
within the legislative powers delegated to Congress is clear. In regard 
to general legislative powers, those powers not delegated to the Fed- 
eral Government are reserved to and may be exercised by the States 
under the 9th and 10th amendments to the Constitution. Thus there 
is ho gap in powers. 

The power to make treaties is, however, expressly denied to the 
States by article I, section 10 of the Constitution. Whenever a matter 
is an appropriate one for international negotiation and agreement, 
either the Federal Government must be capable of dealing with it by 
treaty, or the United States as a whole is lacking in an essential aspect 
of sovereignty and is seriously handicapped in its ability to deal with 
other nations. The point was succinctly stated by Attorney General 
Caleb Cushing, in 1857: * 

The power, which the Constitution bestows on the President, with advice and 
consent of the Senate, to make treaties, is not only general in terms and without 
any express limitation, but it is accompanied with absolute prohibition of exercise 
of treaty power by the States. That is, in the matter of foreign, negotiation, the 
States have conferred the whole of their power, in other words, all the treaty 
powers of sovereignty, on the United States. Thus, in the present case, if the 
power of negotiation be not in the United States, then it exists nowhere, and one 
great field of international relation, of negotiation, and of ordinary public and 
private interest, is closed up, as well against the United States as each and every 
one of the States. That is not a supposition to be accepted, unless it be forced 
upon us by considerations of overpowering cogency. Nay, it involves political 
impossibility. For, if one of the proper functions of sovereignty be thus utterly 
lost to us, then the people of the United States are but incompletely sovereign— 
not sovereign—nor in coequality of right with other admitted sovereignties of 
Europe and America. 

The ABA proposal would, therefore, appear to be even more disrup- 
tive than the suggestion for change embodies in section 3 of Senate 
Joint Resolution 1. Since any constitutional limitation of the scope of 
treaties would weaken the position of this Nation at the International 
bargaining table, it is incumbent on the proponents of such a limita- 
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8 Op. Atty. Gen. 411, 415. 
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tion to show a definite and compelling need for it. As I said at the 
outset of my statement, that showing is not made by pointing to par- 
ticular treaties, not yet ratified or even submitted for ratification, 
which are said to be objectionable. 

Senator WaTxKrNs. We have already had some submitted. 

Attorney General Brownew.. Either submitted or not submitted, 
but not yet, fortunately, passed by two-thirds of the Senate 

Senator Bricker. But they have been supported by the State 
Department. 
Attorney General Brownet. You have been very patient with me, 


and I have only one more section, and that is your section 4, which I 
guess we had better read. 


Sec. 4. All executive or other agreements between the President and any in- 
ternational organization, foreign power, or official thereof shall be made only 
in the manner and to the extent to be prescribed by law. Such agreements 


shall be subject to the limitations imposed on treaties, or the making of treaties, 
by this article. 


(The comparable provision in Senate Joint Resolution 43 reads as follows: 
“Executive agreements shall be subject to regulation by the Congress and to 


the limitations imposed on treaties by this article.”’) 

Along with the above quoted provisions of proposed section 4, it is 
probably necessary to consider the proposed provisions of Senate 
Joint Resolution 2, 88d Congress, which sets out the kind of limita- 
tions the sponsors of Senate Joint Resolution 1 have in mind in pro 
viding that executive agreements shall be made only in the manner 
and to the extent to be prescribed by law. Thus in addition to being 
subject to the limitations im posed on treaties and the making of 
treaties by the first three sections of Senate Joint Resolution 1, execu- 
tive and other international agreements, other than treaties, would 
be subject to the following: 

They shall be of no force or effect as laws or as authorizations 
until and unless they have been published in full in the Federal 
Register. 

They shall be subject to such legislative action as the Congress, 
in the exercise of its constitutional powers, shall deem it necessary or 
desirable. 

3. They shall be deemed to terminate not later than 6 months after 
the ‘end of the term of the President during whose tenure they were 
negotiated, unless extended by proclamation of the succeeding 
President. 

Agreements or compacts entered into by the President with 
foreign governments or officials requiring secrecy shall be submitted 
to the Congress as treaties in accordance with the requirements of 
the Constitution, otherwise they shall be of no force or effect except 
as personal undertakings of the President. 

Most of the executive agreements have been and are in fact con- 
gressional-executive agreements, based upon the cooperation of the 
Congress and the President and the merger of their powers. 

Senator Warkrys. Do you mind, Mr. Brownell, executive agree- 
ments made apparently under the North Atlantic Pact? I think Mr. 
Dulles told us yesterday they had more than 10,000 of them. I know 
the present administration has not done it; they could not have that 
kind of record so far. 

Attorney General Browne.u. Those, as I understand, have not 
been submitted to Congress. 
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Senator Warkins. I doubt if any Member of Congress knows what 
sin any of them. 

Attorney General Browneti. Although, as you and I have dis- 
ussed, the bulk of them are minor. 

Senator Warkrns. It may be so, but in that treaty it called for the 

irrying out of all provisions as interpreted by the Secretary of State 

d the members of the Foreign Relations Committee, by a general 
aw authorizing the President to go ahead and make these numerous 
ivreements. Those of a minor nature probably would not be sub- 
mitted to the Congress for approval, but would be authorized in 
vdvance. 

The thing I am concerned about is how far they are going ahead 
tobindus. You have 10,000 of them. Many of them must be trivial, 

it some of them may be very important, and it is going to be just too 
bad if we wake up 10 years from now and find that we are bound under 
igreements like Yalta and Teheran. 

Attorney General Browne i. I think you ought to look at those 
10,000 agreements, and I think you will probably agree after looking 
at them to bind Congress to review and act on every one of them. 

Senator Warxrns. That is probably true. If the President had 
come and said that I merely want a general implementation of these 
minor matters, and on the others we will follow the 1945 act, and we 
will submit them to you as major executive agreements all right, but 
here we are completely in the dark. However, I think there is a great 
exaggeration when he said there are 10,000, I doubt very mue +h that 
the staff could have gotten together that many. 

I think if this constitutional amendment were to go into effect we 
would not have to examine them; they would be taken care of. 

Attorney General Browne t. I think it is expressly required under 
the language of the amendment. 

Senator Warxins. Executive agreements shall be subject to regu- 
lation by the Congress. I am talking about S. J. Res. 43, and to the 
limitations imposed ; that they must be in conformity with the Consti- 
tution and subject to regulation by the Congress. 

Attorney General Browne. I am glad to have that clarification of 
that, although I assume that that does not apply to section 4 of Senate 
Joint Resolution 1. 

A comparatively small number of the total agreements has rested 
upon the sole action of the President. These have related to his ex- 
press and exclusive constitutional powers as Commander in Chief of 
the Army and Navy, and his diplomatic powers as the sole organ of 
the Federal Government in the field of international relations, in- 

cluding the power to receive ambassadors and other public ministers. 

Thus the power to give permission without legislative assent for the 
introduction into this country of foreign (Mexican) troops was as- 
sumed to exist from the authority of the President as Commander in 
Chief of the military and naval forces of the United States; ™ and 
recognition of a foreign government (U.S. S. R.) with incidental 
settlement of outstanding claims rested on the President’s powers 
to receive ambassadors and other public ministers.” 







Tucker vy. Alerandroff (183 
" United States v. Belmont 


1. S. 424. 435 (1902)). 
11 U. S. 824 (1937) ; United States v. Pink (315 U. S. 203 


(1942)): and see Fraser, Treaties and Executive Agreements, S. Doc. 244, 78th Cong., 


pp. 20-27. 
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In contrast to these types, there is the large bulk of executive 
agreements either authorized or ratified by Congress. These include 
the postal conventions; the acquisitions of territories such as Texas, 
Hawaii, and certain islands in the Great Lakes; the arrangements 
with foreign powers in relation to commercial reciprocity agreements 
and the suspension of discriminating duties; extension of the privi- 
leges of copyrght and the protection of trade-marks; agreements with 
the Indian tribes, which since 1871 supplanted the use of formal 
treaties; arrangements respecting fishing privileges of American citi- 
zens in foreign waters; the settlement of pecuniary claims against 
foreign governments, and the submission of such claims to arbitra- 
tion; adherence by this country to membership in a score or more of 
international organizations; the trade and financial agreements, and 
agreements affecting international communic ations and t transportation 
consummated in the 1930’s and 1940’s under authorization or policies 
laid down by acts of Congress. 

The fact that there could be international agreements other than 
treaties was recognized in the Constitution itself, which, in article I, 
section 10, prov ides that no State shall enter into— 


any Treaty, Alliance, or Confederation— 
nor, without the consent of Congress, enter into any— 
Agreement or Compact * * * with a foreign Power. 


It was recognized by the Congress during Washington’s first admin- 
istration. 

In establishing -~ post office, Congress authorized the Postmaster 
General to make arrangements with the postmaster in any foreign 
country for the selineel al receipt and delivery of mail (1 Stat. 232, 
239). Pursuant to authority conferred by this and later statutes 
postal carriage arrangements with Canada and postal conventions 
with many countries of the world were consummated. Almost 100 


years after the first postal act Solicitor General William Howard Taft 
ruled: 









From the foundation of the Government to the present day, then, the Consti- 
tution has been interpreted to mean that the power vested in the President to 
make treaties, with the concurrence of two-thirds of the Senate, does not exclude 
the right of Congress to vest in the Postmaster General power to conclude con- 


ventions with foreign governme nts for the cheaper, safer, and more convenient 
carriage of foreign mails.” 


The frequency with which such agreements have been used is indi- 
cated by the fact that of the nearly 2,000 written international agree- 
ments entered into by the United States in the 150 years between 1789 
and 1939, only some 800 were made by the formal treaty process.” 
The Supreme Court has repeatedly recognized as well established 
“the power to make such international agreements as do not consti- 
tute treaties in the constitutional sense.” The Court has said in 




















* 19 Op. Atty. Gen. 5138, 520 (1890). 


* Letter of April 25, 1947, from Acting Attorney General McGregor to Senator Wallace 
H. White, Jr., chairman of the Senate Interstate and Foreign Relations Committee, regard- 
ing 8. 11, 80th Cong. 

United Statea v. Curtiss-Wright Corp. (299 U. 8S. 304, 318 (1936)); Altman € Co. v. 
United States (224 U. 8S. 583 (1912)) (commercial agreement authorized by the tariff 


acts); United States v. Belmont (301 U. 8S. 824) (Litvinov assignment) ; United States v. 
Pink (315 U. 8. 203) (same). 
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onnection with an executive agreement, not submitted to Congress, 
that an international compact is not always a treaty requiring partici- 
vation of the Senate.* 

The important fact is that under the broad grants of power in the 
Constitution to the Congress and to the President other procedures 
than formal treaty making have developed and have been utilized 

hroughout our history for entering into international agreements 
on important subject matters with more or less the same legal and 
practical consequences. Care must therefore be exercised, in any con- 

deration of altering the full foreign affairs power, not to cut off, 
nadvertently or otherwise, functions, practices, and methods of opera- 
tion that have developed usefully and to our advantage, and without 
which our facility in dealing with other nations would be hampered 
ind restricted. 

Senator Warxrns. At that point may I ask you how this language 
vould in any event prevent the making of executive agreements? 
“Executive agreements shall be subject to regulation by Congress and 
to the limitations on treaty article.” Now, is there any limitation what- 
soever in that provision on the part of the President to go ahead and 
make agreements so long as he lives within the Constitution? He can 
make the agreements, but after he has made them, then they can be 
regulated by Congress. 

Attorney General Browne t. In this case as in many others, Sena- 
tors, there is a line which is hard to draw under our system of the 
common law. It is much more effectively drawn case by case as we 
vo along instead of doing as they do under the civil law in other 
countries by drawing one particular sentence and leaving the inter- 
pretation of it to others. I think that there is this line there between 
the power which the President has exclusively under his war-making 
powers and the powers to receive ministers and that is on the one 
side, and then on the other side, the power to make executive agree- 
ments with the consent of Congress. 

The point I am trying to ms ake here is that we have to study that 
line and not have language so flexible and sweeping in nature that it 
will impinge upon the proper functions of the Executive. 

Senator Watkins. You think that the President should be permitted 
to make any executive agreements; that Congress should not have the 
power to regulate? 

Attorney General Browne. I prefer to state it this way, Senator, 
that I think the President should have the full power to exercise the 
powers given to him in the Constitution such as the war-making power 
to conduct war, the power to receive ministers, and so forth. 

Senator Bricker. That is not this? 

Attorney General Browne. It comes awfully close to this. The 
shadow line between that and the so-called executive agreements, in 





“A treaty signifies ‘a compact made between two or more independent nations with a 
view to the public welfare.’ Altman & Co. v, United States (224 U. 8. 583, 600). But an 
international compact, as this was, is not always a treaty which requires the participation 
of the Senate. There are many such compacts, of which a protocol, a modus vivendi, a 
postal convention, and agreements like that now under consideration are illustrations. 
(See 5 Moore, International Law Digest, 210-221.) The distinction was pointed out by 
this Court in the Altman case, supra, which arcse under section 3 of the Tariff Act of 
1897, authorizing the President to conclude commercial agreements with foreign countries 
in certain specified matters. We held that although this might not be a treaty requiring 
ratification by the Senate, it was a compact negotiated and proclaimed under the authority 
of the President, and as such was a ‘treaty’ within the meaning of the Circuit Court of 
Appeals Act, the construction of which might be reviewed upon direct appeal to this 
court” (United States vy. Belmont (301 U. 8S. 330-331) ). 
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other words, is one which we must be most careful not to trespass and 
unbalance our traditional procedure. 

Mr. Smirney. On the question of traditional agreements, do you 
think that the Congress now has the power to regulate the making 
of agreements? 

Attorney General BrowneLv. Certainly our history would show 
that in the great bulk of them it has exercised that right. 

Senator Warxrys. Do you think the Congress should have the right 
to repudiate an executive agreement by act of Congress? 

Attorney General BrowNneELL. Sure. 

Senator Warxrns. If it can repudiate a treaty—— 

Attorney General Browne.i. Repudiate it and pay the conse- 
quences. I always want to get that in, that distinction. 

Senator Watkins. If we agree with somebody and breach the 
contract, as a matter of equity we want to pay them any damages 
incurred as a result of not deciding to go on with the agreement. 

Attorney General BrownrLL. The reason I keep m: iking that point, 
Senator, is that I would not want any other countries to get the idea 
that we would just cavalierly repudiate our treaty or executive agree- 
ment obligations without due compensation. 

Senator Watxrns. I think, on the other hand, that we should not 
let them get the idea that we are so bound up by tradition that we 
cannot repudiate those agreements or treaties. I think that is neces- 
sary for our protection because of the mistakes already made. It may 
be necessary as far as our existence is concerned to repudiate them. 

Attorney General Browne... I was first brought up with the im- 
portance of contracts and the fact that they are so intermingled with 
our constitutional form of government that I would not want to cast 
any doubt on the intention of this country to live up to our agree- 
ments. 

Senator WatTxrns. You do not want to go back on the statement 
made a moment ago that you still think the Cc ongress has the right to 
determine whether it ought to be or ought not to be repudiated ? I 
am discussing powers. 

Attorney General Browne.y. That is right. If they do that and if 
they consider that there is good reason, then they must under our 
system of government pay damages. 

Senator Warkrns. If an executive agreement is contrary to the 
Constitution, should it not be repudiated ? We have some that seemed 
to be contrary to the Constitution. All we are trying to do here is to 
put into the Constitution something that would protect that. But we 
want to make it clear so that any President in the future would see 
that beyond this point he may not go. 

Attorney General BrowneExu. Senator, just in order to drive my 
point home, I am going to go on to my conclusion. 

Considering again the limiting effect of proposed section 2 of Senate 
Joint Resolution 1, there would appear to be no more justification for 
such limitations on the scope or the subject matter of executive agree- 
ments than in the case of treaties. Each form of international agree- 
ment may be an appropriate means for the exercise of the Federal 
power over foreign affairs—a power which because it is exclusive must 
be plenary. 

As to the question raised by section 3 of Senate Joint Resolution 1, 
whether an act of Congress ought to be required to give an inter- 
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national agreement domestic effect, most so-called executive agree- 
ments are either authorized or ratified by Congress. Hence, section 3 
of Senate Joint Resolution 1 would seem to have little significance for 

h agreements. 

(sto executive agreements not submitted to Congress, issues whether 
such agreements can override State law have seldom arisen and are 
not usually likely to arise because of the general external use and 
“p plication of such agreements. In the Belmont and Pink cases, it 

s held that such agreements incident to recognition of a foreign 
government could override State policies ; however, a like result has 
been reached as to declaration of Federal policy incident to recogni- 
tion or nonrecognition even where no international agreement is in- 
volved, on the ground that the Federal Executive has the exclusive 
power to recognize or refuse to recognize foreign governments and to 
determine the consequences of recognition or nonrecognition.” 

The legislative limitations proposed in Senate Joint Resolution 2 
raise certain problems. For example, there is the provision that 
executive and other agreements shall be subject to the legislative action 
of Congress in the exercise of its constitutional powers. As already 
noted, most executive agreements are either authorized or ratified by 
Congress. 

Moreover, Congress has the power to supersede a treaty insofar as 
it declares rules of domestic law, and it seems obvious that Congress 
has like power as to agreements other than treaties. Viewed from this 

ispect, the proposed provision of law seems to state merely the obvious, 
and would not seem to be needed. If, however, the provision is in- 
tended to assert legislative control over international action taken by 
the President in the exercise of his constitutional powers as Com- 
mander in Chief, or his powers to conduct foreign affairs,® it would 
raise grave implications for the principle of separation of powers on 
which our Constitution is based. 

The provision that executive agreements would terminate, unless 
extended, after the end of the term of the President within whose 
tenure they were negotiated, would impose crippling impediments to 
the effective negotiation of and adherence to all sorts of executive 
agreements, frequently of an administrative character, whose nature 
presupposes a relatively long term. The effect of such provisions on 
long-term agreements relating to the administration of military bases, 
for example, has been pointed out in the memorandum submitted to 
last year’s subcommittee by the Department of Defense.®® 


CONCLUSION 


What I have stated in regard to the several sections of Senate Joint 
Resolution 1 and Senate Joint Resolution 43 can be summed up ina 
sentence: The proposed amendments are both unnecessary and dam- 


ac ar 
aging. 

















* Latvian State Cargo & Passenger 8S. 8. Line v. McGrath (188 F. 2d 1000 (C. A. D. C., 
1951))), certiorari denied (342 U. 8. 816). 

* Cf, United States v. Belmont (301 U. 8S. 324). 

*® Hearings on 8S. J. Res, 130 (82d Cong.), pp. 365-367. A number of the other problems 
arising from sec. 4 of 8. J. Res. 1 and the whole of 8S. J. Res. 2 are dealt with in papers that 
were submitted in regard to 8. J. Res. 130 and 8S. J. Res. 122 of the 82d Cong., and are 
spotted in various places in the hearings. 
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Our Constitution is a sacred document. We have a reverence for it 
that does not admit readily of changes. Its words, as Holmes has 
said: 


called into life a being the development of which could not have been foreseen 
completely by the most gifted of its begetters. 

Without any clear showing of abuse in the past, the proposals would 
change our constitutional standards which have worked well, over 
the years. They ~vould substitute a new inflexible standard which 
would seriously restrict the ability of the United States to conduct 
foreign relations effectively. They would deny to the United States, 
in its dealings with other nations, rights of sovereignty which other 
nations exercise. They would make international agreements of all 
kinds more difficult to negotiate and enforce. Senate Joint Resolution 
13 particularly would seriously alter the existing balance of Federal- 
State relations. 

The proposals would impose these restrictions based upon an as- 
serted likelihood that the treaty power might be abused. These 
dangers, we are told, flow mainly from agreements which have not 
been approved by the executive branch of the Government let alone 
submitted to the Senate for ratification. 

Whether those, or other agreements, should ever be accepted as 
good treaties or rejected as bad treaties would seem to be, as always, 
matters for executive and legislative judgment when the issues arise, 

case by case, in the future. That is the traditional way under our 
system of justice, based upon the English common law, to meet and 
cope with changing conditions. 

In these times, our position in the world is relatively so fraught 
with peril as it was for the Nation newly launched under the Con- 
stitution of 1789. On every hand we have need for friends and allies— 
the old who have dealt securely with us in the past, the new who can 
rely upon the example of the past, I think it is against the best interests 
of the country to inflexibly reduce the tried and proven means, or to 
dissipate our responsibility and authority, for meeting the worldwide 
issues which affect the welfare of the U nited States 

I would like.to make this conclusion in lieu of the printed statement, 
that I am here at your request as the Attorney General of the United 
States to give you my best judgment as to what the effect of this lan- 
guage, intended or unintended, might be upon the present distribution 
of powers between the executive, the legislative, and the judicial. 

I do not in any way attempt to assume your prerogatives of deciding 
whether or not to submit a constitutional amendment to the States, 
but every one of us that is brought up in the legal system of this coun- 
try knows that unintended effects sometimes follow from given lan- 
guage. In our private practices we lawyers sometimes have had that 
to our sorrow through experience. 

What I conceive it to be my duty here this morning is to point out 
to you some of the effects which I believe would either be given to the 
language of these two resolutions or certainly would be raised in liti- 
gation, and I would be very happy to see the Congress devise language 
which could adopt what I am sure is your main purpose here without 
having the damaging effects which you believe the present language 
has of interfering with the proper prerogatives of the Executive and 

the change in the balance of power which has proved by and large very 
acceptable and successful over 160 years of our national history. 
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Senator Bricker. You mentioned that we do not know the effects 
f language. We found that same thing in the treaties that have been 
te ered into. In spite of paragraph 7 of article 2 of the United Na- 

Treaty, there has been, and in spite of the Stettinius letters to 
le C ongress at the time of the ratification, there has been a continuing 
ffort through the treaties to carry out articles 55 and 56 of the Unite d 
Nations Charter contrary to those provisions. 

You say they have repudiated themselves at the present time, such 
as the Covenant of Human Rights, and many others, and yet in the 
future it might be that we will have another administration some time 
i hope in the distant future that will get in this fuzzy field again of 
regulating the American people through treaty and giving some in- 
‘ernational organization a direct control in the philosophy ‘of Jessup, 
Chaffee, and others over the individual rights of the people of the 
United States, and with three Judges of the Supreme Court we may 
have an interpretation. 

It was very fuzzy thinking, say, in the steel seizure case that might 
nterpret those cases as either contrary to or supplementing the Con- 
stitution or at least abrogating the rights of the American people in 
property and other rights within the United States. Do you have any 
objection to our protecting and limiting those powers by treaty through 

the provisions of the Constitution and | protecting the rights and privi- 
leges of the American people under the Bill of Rights by a constitu 
tional amendment ? 

Attorney General BrowneLu. Not so long as you do not at the same 
time and by the same language cripple the E xecutive in the proper 
functioning of his constitutional obligations. 

Senator Bricker. You would say further that no executive agree- 
ment should be entered into by this country which does affect the 
rights of the American citizens in this country contrary to the rights 
and privileges protected in the Constitution ? 

Attorney General Brownet1. I think we should continue to have 
the system which we have now whereby any treaty or executive agree- 
ment which violates the express provisions of the Constitution should 
be stricken down. 

Senator Bricker. If you can supplement the Constitution by treaty, 
lift the treaty power up by its own bootstraps as Holmes suggested in 
Missouri v. Holland, it is a very short step from that to where they 
would say that a provision of the Constitution is completely abrogated 
as Jessup suggested by treaty. 

Attorney General BrowNEut. As you know, I violently object to 
that philosophy. 

Senator Bricker. I know you do, and your thought has already 
been carried out in this administration as Secretary Dulles suggested 
yesterday, but it is to preserve intact the rights of the American people 
that. both these amendments have been submitted. I think there will 
be an agreement upon language upon the suggestion of this committee 
ultime itely, and there will be no difference among us as to the final 
draft. 

But let me assure you that there is no intention on anybody’s part 
to affect a paramount war power of the President or the national in- 
teyrity of thiscountry. This amendment is for the purpose of preserv- 
ing that national integrity and the rights of the American people, 
certainly never to dissipate them, and you know as well as I do that 
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they have been terribly threatened in the last few years, and you 
know as well as I do that when a President gets 15 or 20 Members of 
the Senate opposed to him politically by a great sweep of power, 
whether by passion or whatever it may be, you can wipe out the 
rights of any people in this country, and then if the courts become 
icendianiel through rulings of the Court, then you have a totali- 
tarian philosophy in this country, and you have a breakdown of 
the saitiaaie rights of those people. 

You have a transfer of those rights from the spiritual realm as 
secured in the Constitution and in the Bill of Rights to the temporal 
power of government, not alone our Government but in international 
government as it is being prepared today. 

As you well know, a witness came here and supported an interna- 
tional court of criminal justice to try an American citizen in a court 
not of our judges, not a court of common law, but a court created of 
international representatives in which we have a very slight minority 
vote, to try American citizens for violating treaty law in an interna- 
tional court without trial by jury, without right of appeal, as guaran- 
teed to American citizens under the Constitution. 

It is that field that we are striking at, and we would like to have the 
cooperation of the Attorney General and this administration in pro- 
tecting the inalienable rights of American citizens. I think the people 
of the United States expect it, and I think they deserve it at the hands 
of Congress. Each one of us has taken an oath to preserve the Con- 
stitution of the United States. It has been imperiled by the tendency 
that we have seen in the last 15 or 20 years. 

I think we are fulfilling our obligation under the oath when we at- 
tempt to secure in as definite a way as we can the inalienable rights of 
the people. We are not trying to crush the power of the President or 
the power of the Sec retary of State. We are trying to protect the 
people against the power of the Government, which has gotten out of 
control. 

Senator Dirksen. I wonder if we cannot sort of get our pleadings 
straight and see what is admitted matter and see where we are. First 
I think we can all agree that there is this basic fact that you can 
modify domestic rights and domestic law by way of treaties. Would 
you not say that that is an agreed situation, it can be done? 

Attorney General Brownext. Yes. 

Senator Dirksen. And in the case of Missouri v. Holland so far 
as State rights are concerned there, the treaty was the back door by 
which Congress fins ally legislated on the question of migratory birds. 

Senator WaTKIN . May I suggest, Senator Dirksen, that I did not 
hear an audible answer to that. I think it should go in the record 
so that we would know. 

Senator Dirksen. I think the Attorney General was waiting for 
me to finish that first observation. 

Attorney General Brownetu. My answer is “Yes.” 

Senator Dirksen. I think we can agree then that that is the 
situation. 

The second thing, I think, on which we can agree is that we are in 
a new and somewhat revolutionary era and have been certainly for 
the last 10 years so far as international organizations are concerned, 
which is to say that the policy of the country has taken a new direc- 
tion, and we have sanctioned a charter under which a good many 
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organizations of one kind or another have been set up that have 


rather broad powers. 

[ think we can agree to that? 

Attorney General Browne... I think that is correct, although I 
might say it should be supplemented to express at least my full feel- 
ings in the matter. This is not the first time that this thing has 
been tried; for example, about the time that you and I were in law 
school or a little before there was a very determined move by some 
of the international organizations in existence at that time, the 
International Court of Justice and so forth, to draft treaties and inter- 
national agreements which covered all social and economic problems, 
including many domestic ones, and the United States Government 
there was represented by Chief Justice Hughes, and he took the posi- 
tion which I think you ought to give careful consideration to in 
studying this important pro blem, and that is in essence that sometimes 
the President makes blunders. 

Sometimes the Congress passes laws which are unfortunate; some- 
times the courts render decisions which are not alWays considered 
the best from the standpoint of the interests of the people of the 
United States. Now there are two methods of approaching the 
problem of what to do when those mistakes occur. 

One is to change the constitutional balance of power between the 
three branches of our Government in a rather inflexible way and try 
that out for a while. The other one is the one which Hughes favored 
and, by and large, which I favor, and that is while taking political 
action to check those mistakes that have been made, as this country 
has done in the last few months, we should not change the fundamental 
balance of power between the three branches of our Government, 
recognizing that any 1 of the 3 can and have in the past made the mis- 
takes, yet our charter, our Constitution, has such an overall acceptable 
nature and one which has guided us through many storms that instead 
of changing the charter we ought by political action to correct the 

individual mistakes that are made. That is just a general approach, 
but I think it should be considered in our deliberations. 

Senator Dirksen. Do you agree with me now, however, that there is 
an extraordinary circumstance in American life when we look at our 
international responsibilities such as we have never had before and 
those have been assumed under the explicit terms of a charter called 
the United Nations Charter and that this is the first time in American 
life that we have been faced with that kind of situation? I think on 
that we can agree, would you not say so? 

Attorney General Brownety. We had the old League of Nations; 
we had the old Permanent Court of International Justice; we had even 
in the early days of our Republic, in our international relationships 
with powers which were must stronge r, combinations of powers which 
attempted to do this sort of thing, so it is not a new problem, but it is 
a new facet of the old problem. 

Senator Dirksen. That is right and the thrust has been deeper 
than at any time in the history of this country. I think our commit- 
ments are greater than at any time in the history of our Republic. 

Attorney General BrowNetL. I can agree with that. 

Senator Dirxsen. So that we can agree also that these agencies 
exercise rather extraordinary power. Consider, for instance, the com- 

missions that have been created under the charter, fiscal, statistical, 
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population, social, human rights, narcotics, economic employment and 
development, transport and communications, economic commission for 
Latin Ameri Ica, et ‘onomic commission in Europe, economic comission 
for Asia and the Far East, disarmament commission, the military staff, 
and the regional security arrangements, all of them have power, and 
all of those powers are exercised by people who are not elected to their 
job but who are appointed and yet who can draft treaties, conventions, 
and covenants which if they are adopted, become binding upon an 
American citizen before any administrative agency or any court in 
the land if they are, under the authority of the United States, accepted 
and approved. - 

I think you will agree with that, will you not? 

Attorney General Browne. If they are approved by the President 
and two-thirds of the C ongress. 

Senator Dirksen. Now they have the International Postal Union, 
International Telecommunications Union, International Civil Avia- 
tion Organization, Food and Agricultural Organization, International 
Monetary Fund, International Bank for Reconstructiona and Develop- 
ment, United Nations Scientific and Cultural Organization, the ILO; 
that is, the International Labor Organization, WHO, World Health 
Organization, the International Maritime Consultative Organization, 
and the International Refugee Organization, all of them staffed with 
people who are appointed to office, and all of them exercising certain 
powers. 

Now that is a fact, is it not? 

Attorney General Browne... But there again it is not binding upon 
the American people unless the President presents the proposal and 
two-thirds of the Senate approve it. 

Senator Dirksen. I was going to get to that by various steps. But 
these are established facts today that confront the country and we 
know that these commissions and specialized agencies do have powers 
which they exercise. Now we know also, and I think we can agree, 
that in the exercise of the powers of these special groups they are today 
formulating treaties which we know from their content and nature 
would have an impact and an effect upon the rights of American 
citizens as citizens within the United States and by way of illustration, 
for instance, the convention drawn up by the International Labor 
Organization which would suggest a treaty with respect to whether 
or not employees should be paid in cash or by check. 

I think you would agree that if that were submitted and approved 
by the Senate that that would have a very definite effect upon the 
rights of the American citizens within the United States? 

Attorney General BrowNELL. Well, studying the history of those 
agreements drawn up by the International Labor Organization, | 
think we have a pre.tv good record here in the Senate. Only a few 
of the many, many thar Save been drafted on such subjects as you are 
talking about have even been submitted to the Senate. In fact, the 
only ones that have been approved as binding on the American people 
are a certain few dealing with maritime matters. 

Senator Drrxsen. I was going to get to that. 

Attorney General BrowNenn. Su in that way I think the present 
system has worked very well, rejecting the bad and approving the 
cood. 
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Senator Dirksen. The one statement I want to make in that brief 
infolding, however, is that they are grinding out conventions and 
treaties like so many eager beavers which will, of course, have an im 
pact on the rights of American citizens. 
- Attorney General Browne i. If adopted. 

Senator Dirksen. Yes. 

Attorney General Browne. Correet. 

Senator Dirksen. Anticipating this situation and the great ava- 

che that they are working on, and I just noticed a group that will 
meet in Geneva on the covenant of human rights, which is probably 

zzling to get something done, and it will have an impact on our peo- 
ple. So here comes a proposal by Senator Bricker and cosponsors, 63 

addition to himself, plus 1 proposal introduced by Senator Watkins 
which takes cognizance of this situation and says: 
rhis could conceivably have a very abiding effect upon the rights of the American 
citizens and impair and even destroy some of the rights that we believe are in 
alienable and are youchsafed to them under the Constitution of the United 
States. Therefore, we present a resolution in the hope that it can have favorable 
action by both branches of the Congress and be submitted to the States for rati- 
fication in order to bind in the organic law of this country safeguards so that 
notwithstanding what these eager men and women have in mind and what they 
conjure up out of their fanciful brains that will have an impact upon these rights, 
that there will be a safeguard that will stand up and will depend not upon human 
weakness but upon the organic law as a safeguard. 

I think you will agree that that is the situation that presents itself 
lip to this point ¢ 

Attorney General Browne. I do not think you stress enough in 
that recital, Senator, the safeguard which we have and have used suc- 
cessfully for 160 years that two-thirds of the Senate can reject those 
and our uniform history has been that they have rejected. So it is a 
kind of a vote of lack of confidence in the Senate that they will not 
exercise their rights and powers to anaes these treaties which are not 
properly applicable to our United States of America. 

Senator Dirksen. In other words, a proposal which is pending now 
and foresees an area of danger and necessity in a period of emotional- 
sm and revolution, bloodless revolution, of course, to make sure that 

those rights do not get away from our people. So that is the resolution 
that is on the table. 

Now you come and the Secretary of State comes and says you at 
least ought to be extremely careful if you are going to pursue this and 
perhaps it would be fair to you to say on the basis of your statement 
that maybe it should not be done ¢ 

Attorney General BrowNe.u. I think Senate Joint Resolution 43 
should not be adopted; I am quite clear on that. On Senate Joint 
Resolution 1, as I have tried to make clear, there is no doubt that there 
s a very laudable, worthy objective, and if that objective can be ac- 
complished in language which will not at the same time jeopardize 
the proper conduct of the President’s and executive branch’s powers 
under the Constitution, then I would be for it. 

The particular language that is now suggested is Senate Joint Reso- 
lution 1 does not. meet that standard that I have tried to present. 

Senator Dirksen. Now I think this observation would be entirely 
ae to the excellent testimony of the Secretary of State yesterday, 
but I think he took the position that we should not do it. Would you 
not say that was a fair statement of his statement to us? 
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Senator WatTKins. I would think it was an understatement. 

Senator Dirksen. I want to be scrupulously fair. 

Now in implementation of that position comes the reason No, 
that if these things do not look safe, they will not submit them, as 
in the case of 90 percent of all the ILO conventions. I think only 
10 percent have been submitted, and some were withdrawn. 

Senator Watkins. On the basis that the people are holding them 
up until there is a change in administration, and I do not mean this 
administration. 

Senator Dir«xsen. I am trying to get the situation clear because 
I assure you we will not submit them to you if they are wrong, of 
course. What will be the answer to other nations when we are 
shelving cooperating and they say to us “To what extent are you 
cooperating when you won’t submit them to your legislative body?” 

Attorney General Browne. That is really the second step. The 
first step 1s the negotiating stage. 

Senator Dirksen. That is right. Secondly, it is said, “Well, don’t 
do it because we have done pretty well for 160 years.” Of course, 
it seems to me a logical answer to that would be like the case of the 
new president of Edinburgh University a few years ago. He called 
in the librarian and said, “Go over your maboed and take off every 
book that is more than 10 years old.” 

We can talk about Jay and Hamilton and Adams and all the rest 
of the Federalists, but the fact is that in the last 8 years we have 
been projected into an entirely new area of relationship that they 
could not possibly foresee because when they were talking about 
treaties they were talking about contracts between sovereigns. 

I would not say that the covenant on human rights or genocide or 
paying in cash or in check or collective bargaining is really : a contract 
bet ween sovereigns. The estimate of a treaty has « ‘omplete ‘ly changed 
since the times they wrote these illuminating essays in the Federalist. 
Sut it is said, “Don’t do it because for 160 years we have done right.” 
It seems to me essentially that is true, but look at this monumental 
wall, this avalanche that could very likely descend upon us and all 
that stands in the way is the human equation. 

Third, it is said to us, “Don’t do it because you hamper and 
probably develop some rigidity in the exercise of the executive power.” 
L think the point is well taken, and certainly this committee must be 
very careful, but I think that the English language will lend itself 
to it. 

Now, fourth, it is said that it will never be done, those rights will 
not be impaired so long as men in the United States Senate stand up. 
But of course the answer there is that once a President of the United 
States swung all over the country, and he referred to the members of 
the Senate as a group of willful men and tried to demean them in 
the eyes of the American people in an hour of crisis and storm. 

Attorney General BrowneLt. Of course, I always felt that was a 
compliment. They should have been full of will. 

Senator Dirxsen. That is right, but I am thinking of the pressures 
that can develop from any source, including group pressures. You 
would be surprised at the letters that come across your desk to get 
the genocide convention. So it is two-thirds that stands in the way. 

Attorney General Browne.u. One-third. 





TREATIES AND EXECUTIVE AGREEMENTS 941 


Senator Dirxsen. Then it is said, as Secretary Dulles suggested 
yesterday, “Well, if you make a mistake in a treaty, and it has a dis- 
istrous impact, you can always cure it by legislation.” Of course the 
other answer is this: Let us lay out the guidelines in the Constitution 
ind the mistake will not be made so that you will not have to come 
long with subsequent legislation in order to remedy and cure defects 
ind inequities that may come about. 

Then it is said, “Don’t do it because this is too complicated.” Well, 
‘f course everything is complicated. 

Attorney General Browne.u. I do not think that is a valid argu- 
ment. It is complicated, but that does not mean you should not 
onsider it just because it is complicated. 

Senator Dirksen. It requires the most careful study and the best 
onsideration that the committee can give to it. 

No. 7, with respect to executive agreements it is said there are so 
many fine lines. Well, I think the answer is the same as the answer 
in the field of reciprocal trade. We set down the format in the law 
ind said, “Here is the pattern, so you just take all these agreements 
that you execute with countries all over the world atfecting nearly 
every kind of American industry, and you just stay within that frame- 
work . 

Now I do not believe we would have any difficulty in laying out some 
kind of general framework that would be a pattern and you just laid 
down any kind of agreement and said, “Does it square away?” In 
other words, that Congress would not only be forbearing but would 
bend over backward to make sure that it did not unduly hamper the 
executive in that field. 

You see, Mr. Attorney General, what I am trying to get at is 
what is the nub of the question now and what are the arguments 
against it. Then of course we can ventilate the arguments for it so 
that we can see in good context just what the purposes are. 

Attorney Gener al BROWNELL. I see your point. 

Senator Dirxsen. So I want to ask my good friend from Ohio 
whether that is not about where we are at the present time? 

Senator Bricker. Exactly. 

Senator Drrksen. So we want to proceed on that theory in the 
hope that this does constitute a constructive piece of work to bind 
those rights and make sure that they do not get away because I think 
there is really alarm in the air today, and we have to take action. 
[ think that was a very scholarly statement you made this morning 
on the subject. 

Attorney General BrowNneti. Thank you, Senator. 

Senator Dirksen. I thought the statement made by the Secretary 
of State yesterday was exceedingly good. 

Attorney General BrownEtu. That is my only purpose for being 
here this morning. I think even though subject matters of past prob- 
lems are different, it may help in consideri ing the matter. 

Senator Dixsen. Senator Watkins? 

Senator Warxrns. I gather from your statement you do not think 
any treaty ought to be contrary to the Constitution of the United 
States? 

Attorney Gengral Brownety. That is right. 
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Senator Warxtns. In view of that, what is your objection to the 


following language of the American Bar proposal which is contained 
in Resolution 43! 


A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 

You may have covered it in a roundabout way, and I would like to 
geta specific answer to that one quest ion. 

Attorney General Browne.y. Well, I think my main objection to 
it is, Senator, that I think it would raise a very definite question if not 
made clear that the treaty-making power was subordinate to the 
10th amendment. 

Senator Warkins. You think that would be your objection? 

Attorney General Browne. I think that is the objective of the 
proponents to do away with the effect of Missouri versus Holland. If 
I am misinterpreting their objective, which perhaps I should not even 
comment on, then I give it as my opinion that that would be the effect, 
the grave danger of it. 

Senator WarKrns Does it go counter to what you have just said, 
that no treaty should be contrary to the Constitution? That is all it 
says, does it not? 

Attorney General Browne yu. The effect of the proposal as a whole, 
which of course we must consider rather than any one particular sen 
tence which may be taken out of context, would in my opinion take 
away from the Executive the right to negotiate treaties on subject 
matter which is not expressly granted to “Congress under its legis- 
lative powers. 

I think that would be a very drastic change in our setup. 

Senator WarTKINs. Suppose we amended 43 and struck out every 
thing but that in that provision. 

Attorney General BrownEuu. I would have to read it and study it. 
Every time you take something out you change the effect of it. The 
committee on peace and law, I think it is, of the American Bar Associa- 
tion has been studying this matter for 4 years, and every year thev 
come up with a different draft of language, and now they tell me that 
they are still going to have another draft of the language, and I can 
only say that each new set of words has to be studied apart and sepa 
rate from the preceding language so that you will not get into any 
of these dangerous fields as I have tried to point out in my statement. 

Senator Warxrns. Well, I still cannot see that you have answered. 
If I strike out everything in Senate Joint Resolution 43 with respect to 
any substantive change, “the provision of a treaty which conflicts with 
any provision of this Constitution shall not be of any force and effect.” 

Attorney General Browneii. Are you offering me a treaty or an 
international agreement ? 

Senator Wark.ins. I am offering you an amendment to the Consti- 
tution because some people have the idea, and two Presidents pro- 
ceeded on that basis, that they could go ahead of the Constitution. 

Attorney General Brownexx. I do not mean to be facetious, but I do 
think if you are going to ask for a studied opinion on language other 
than this hearing was called for that I would be reckless if I tried to 
comment without studying it. I will be glad to study it and give you 
my opinion in writing. * 

Senator Warkins. Will not your fears that the court might place 
some changed meaning on it be completely obviated by an appropriate 
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Judiciary Committee record which the courts regularly consult for 
nterpreting the amendment? Suppose the language would get it in 
here and it covers all views and all the rest and we put in the report 
what the intent is so there would not be any doubt ? 

Attorney General Browne... I think the statements that have 
ilready been made in the hearings by the members of this committee 
as well as by witnesses would also have to be considered in the case of 
imbiguity and therefore it would be rather difficult for me to agree 
that the committee report would be the only part of the proceedings 
before this committee that would be considered by a court in constru- 
ing it. 

Senator Warxkins. Your particular objection to the American Bar 
text, as I understand it, is the “which” clause ? 

Attorney General Browne... That is right. 

Senator Watkins. Which would set aside Missouri versus Holland; 
that is your contention. What is your position with reference to the 
Bar Association text as to treaties without the “which” clause ? 

Attorney General Browne. There again I am going to have to 
ask for the right to study the effect of the balance of it without that in. 
| do not want to express offhand any opinion on different proposals 
than were the subject matter of our original hearing because it is too 
complicated, and it would not be fair, speaking as an officer of the 
Government. 

Senator Warxtns. This resolution of mine, incidentally, for your 
information is.a part of the hearing. We are considering both resolu- 
tions at this time. 

Attorney General Brownetu. I have given my opinion of the reso- 
lution as a whole. Now if you start dropping out some of it, then I 
would want to reconsider. 

Senator Warxtns. We are meeting here for the purpose of con- 
sidering what part of it we should drop out. You have done a fine 
job of presenting your views, but you do not object to us going further 
and asking you as to what kind of language we can put in? 

Attorney General Browne xt. I do not; but as far as giving you an 
opinion as an officer of the Government, I think you would be better 
served if I had a chance to study it. I do not have any objection to 
sitting informally on this matter and making any suggestions I can. 

Senator Warkrns. Since you quoted Chief Justice Hughes, I ask 
you if you are familiar with this statement made before the American 
Society of International Law in 1929, the same speech that you quoted 
from, as follows: 
If we take the Constitution to mean what it says, it gives in terms to the 
United States the power to make treaties. 


I note that it says “United States.” 


It is a power that has no explicit limitation attached to it. * * * I should 
not care to voice any opinion as to an implied limitation on the treatymaking 
power. The Supreme Court has expressed a doubt whether there could be any 
such. That is, the doubt has been expressed in one of its opinions. 

Attorney General Browne. That is the Holmes quotation he 
refers to, but he came to the conclusion which I quoted in my speech 
after having made that statement. 

Senator Warkrns. In view of that statement by an eminent jurist 
and the other conflicts that have come up and the doubts that have 
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been expressed, do you not think it is very desirable to have some sort 
of clarification of that in the nature of an amendment to the Constitu- 
tion since we have all these great international bodies and others mak- 
ing for this situation ¢ 

Attorney General Brownett. I think it is worth a try, and if it can 
be done without damaging the balance of power between the three 
branches of Government, all right. So far I do not think we have the 
right language. 

Senator Warkrns. Let me state that as far as I personally am con- 
cerned that the only thing we are trying to do is to preserve the Con- 
stitution of the United States which has stood us so well for so many 
years. Whether language can be found to do that is our problem. 

Attorney General Browne.u. That is correct. 

Senator Warkrins. But we cannot stop simply because we cannot 
arrive at perfection. 

Senator Dirksen. Mr. Brownell, is there a section or a number of 
people in the Department of Justice who over a long period of time 
have given almost exclusive attention to the question of treaties and 
treaty texts, or is that whole matter over in the State Department ? 

Attorney General Browne. I think normally it belongs in the 
State Department. We do not have a separate section in that regard, 
although I have been very ably assisted and glad to acknowledge the 
assistance given me by Assistant Attorney General Rankin here, who 
is the head of our Office of Legal Counsel in the Department of Justice 
and who has been studying this matter with great care. 

Senator Dirksen. If at any time the subcommittee felt that they 
would like to avail themselves of his help, I presume that could be 
arranged ¢ 

Attorney General Browne.u. By all means. 

Senator Bricker. One question. 

Senator Dirksen. Certainly. 

Senator Bricker. The difficulty of proceeding under the present 
situation, the Constitution unamended, is pretty apparent in this 
whole procedure. We began some 2 years ago by the introduction in 
the Senate of a resolution to the effect that it was the sense of the 
Senate that we would not concur in the Covenant of Human Rights; 
that it did abrogate the right of freedom of speech and worship. We 
could get no hearing on that. The administration was opposed to it; 
the State Department had approved, as you know, the draft of the 
Covenant of Human Rights, and it was to be submitted to the Senate. 
They wanted to take no anticipatory action, possibly, and there was no 
hearing on it. 

Then when the other treaties began to evolve, especially the ILO 
and WHO treaties and now agriculture is in it and health ‘and labor 
and all the departments of government, negotiating treaties, as well as 
the State Department, it seemed that the only way that this could be 
brought to the attention of the people of our country and to the Con- 
gress was by constitutional amendment. 

Last year extensive hearings were held on the amendment submitted, 
I think it was resolution 130. We have tried to meet the legitimate 
objections as presented by even the State Department as of that time 
and other witnesses who had as we felt maybe legitimate concern 
about the effect of it. 
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The report was not made by the committee for obvious reasons, they 
were engaged in the security matters at the end such as the McCarran- 
Walter bill. We did take it up this year, and there was great inter- 
est. in it throughout the country as testified by former Dean Manion 

Notre Dame, and then of course credit must go to the American 
Bar. Credit for this primarily goes to Frank Holman in the begin- 
ning. I read his speech, and nobody will ever be able to appraise 
the service he has rendered to the committee, along with the other 
members of the committee, Mr. Schweppe, Mr. Rix, Judge Phillips, 
Mr. Finch, Mr. Hatch, Mr. Deutsch, and Mr. Ober. 

Attorney General Browne. I do not want you to get ahead of me 
as to the high-minded purpose of that group in the American Bar 
(ssociation. 

Senator Bricker. ‘They have worked incessantly at it and patrioti- 
cally. It has been submitted twice to the American Bar Association 
house of delegates, which is really the speaking forum for all of 
the lawyer members of that association, very able lawyers. Twice 
they have overwhelmingly supported the position of this committee, 
two pages of organizations from all over the country, many of them 
nationwide, and mi any of the States have already ratified this in the 
language in which it was submitted, two last week, I think California 
and Oregon, and there is a compelling demand on the part of the 
American people that the Congress give consideration to this thing. 

All we want is the help of the administration. We do not want 
to interfere with the legitimate operations of this Government. We 
do not want in any way to interfere with the legitimate foreign rela- 
tions or the power of the President to conduct war or any of the other 
powers given in the Constitution. This has no effect on them at all. 
But it does have the effect of secur ing against this new thing, as Sena- 
tor Dirksen so ably presented a while ago, that has come to many in 
our country, the thinking of the Jessups and the Chaffees and others 
when the power of government might invade their rights as promised 
under the Constitution. That is one of the serious things, in my judg- 
ment, and shows the difficulty of getting action on a treaty or an imme- 
liate problem that is be fore the Senate. 

This is to secure the inalienable rights of the American people, as 
it says in the Constitution and the Bill of Rights, and the same argu- 
ment was made as is made at the present time even against this amend- 
ment. If that counsel had prevailed at that time, we do not know 
whether we would have had a republic or not, because there was a 
time during the Constitutional Convention when the individual rights 
of a person might have been imperiled. Those are the rights that 
we are attempting to preserve here, and I just cannot express my ap- 
preciation enough to this committee of the American Bar that has 
come down here, and the House of Delegates that has considered this 
so long because they are devoted to the preservation of the interests of 
this country and are against invasion of those rights. 

Attorney General BrowNeLi. No doubt about that. I am glad to 
join in the high-mindedness of their purpose. 

Senator Dirksen. Mr. Smithey ? 

Mr. Smirney. Mr. Attorney General, I would like to preface this 
question with a few quotations, a few references, and ultimately I will 
resolve it to a question. Mr. Justice Chase in the case of Ware v 
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Hylton, which you cited in the brief you presented here, expressed 
doubts in that opinion as to his power to declare a treaty void. A 
similar statement has been made by a circuit court of appeals in the 
case of 17. S. v. Reid and in the case of Oetjen v. Central Leather Com- 
pany, the court said: 


The conduct of the foreign relations of our Government as commited by the 
Constitution to the executive and legislative, the political departments of the 
Government, and the propriety of what might be done in the exercise of this 
political power is not subject to judicial inquiry or decision. 

Then in the U. S. v. Curtiss-Wright case, you have the statement 
by the Supreme Court as follows: 

The investment of the Federal Government with powers of external sovereign- 
ty did not depend upon the affirmative grants in the Constitution. 

In addition to all these statements of the Supreme Court, you have 
the statement of Chief Justice Hughes which was quoted to you by 
Senator Watkins. Now in the light of those statements, sir, do you 
think that the. Supreme Court has the right to declare a treaty un- 
constitutional ? 

Attorney General Browne... Yes; I do. 

Mr. SmirHey. Now on page 22 of your statement you seem to infer 
that you viewed section 2 of Senate Joint Resolution 1 as having re- 
troactive effect. Did you mean to infer that it did bag retroactive 
effect in your mind? 

Attorney General Browne... It certainly is not clear whether it 
does or not, and therefore the problem shoul { be considered. 

Mr. Smirury. Do you think it is retroactive ¢ 

Attorney General Brownetn. I guess it would take the United 
States Supreme Court to decide that. 

Mr. Smiriury. You have no opinion / 

Attorney General Browne. I think if it is not intended to be read 
retroactively, it would be better to state it in the language rather than 
to leave it out. 

Mr. Smrrury. On page 22 again you refer to the domestic juris- 
diction clause and refer to the protection that the United States has 
by virtue of the fact that that is in a treaty. 

Attorney General Brownett. As being one method by which the 
same results could be accomplished without the necessity of a con- 
stitutional amendment. 

Mr. Smrrury. That is right. Now in that connection, sir, would 
you tell the committee just what forum determines that under the 
charter ? 

Attorney General Brownet1. So far as the people of this country 
are concerned, it would be the Senate of the United States. 

Mr. Smrrury. The Senate of the United States, not the Supreme 
Court ? 

Attorney General Browne.u. I would say primarily the Senate of 
the United States. If they acted in language that was unambiguous 
as they undoubtedly would I would say there would be no question 
about it. 

Mr. Smrruey. You indicated in your statement your disagreement 
with the international draft statute on the criminal court. I would 
like to ask you this question along that line, and it is the final question 
that I have, sir. Do you agree with Judge Parker that a treaty 
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creating an international court providing for a trial without a jury 
would be unconstitutional if applied to acts of United States citizens 
within the United States ? 

Attorney General Browneiu. I would not want to answer that 
without studying the particular document that was involved. 

Mr. Smirury. Excuse me, sir, I do have one further question, and 
I ask your indulgence for a moment. I take it that you are familiar 
with articles 55 and 56 of the United Nations Charter? 

Attorney General Brownett. In a general way. 

Mr. Smirney. By reason of Missouri y. Holland, does not the Con- 
gress now have power to legislate under those sections of the Charter 
in the entire unlimited domain of civil, political, social, economic, 
and cultural rights, setting aside State Constitutions and laws in that 
regard ¢ 

Attorney General Browne yi. I cannot comprehend that question. 
I guess I have been going for 214 hours, and I am closing down. 

Mr. Smrrury. The reason I raise the question, sir, is because a simi- 
lar facet of the problem has been discussed very thoroughly by the 
New York State Bar Association, the Committee on legislation of that 
bar association, and I wanted your views for the record if we cquld 
have them. 

Mr. Chairman, I have no further questions. 

Senator Bricker. Practically all of the precedents which you have 
stated in your comprehensive statement here was prior to the decision 
of the Supreme Court in Missouri v. Holland, and of course prior to 
the Steel Seizure case, many of them dating way back to when the 
concept of treaties was entirely different than the new concept that is 
contemplated at the present time. 

Attorney General Brownety. The only thing I would add to that 

s that I do not think the Constitutional aspect of treaties has ch: anged. 
T he subject matter is broader. 

Senator Bricker. Never before the United Nations was there any 
thinking that treaties affected the rights of American citizens in do- 
mestic affairs ? 

Attorney General Browne. Of course the first treaty when Great 
Britain adopted the Constitution. 

Senator Bricker. That was really the reason for the adoption of the 
supremacy clause so that Great Britain could be assured of the pay- 
ment of the debt. 

Senator Diksen. Mr. Attorney General, we thank you for coming 
this morning and for your patience in presenting the case. 

Attorney General BrowNe... I assure you I have enjoyed it. 

Senator Dirksen. We have one more witness this morning, Major 
General Maas, who will testify for the Military Order of the World 
Wars 


STATEMENT OF MAJ. GEN. MELVIN J. MAAS, MAJOR GENERAL, 
UNITED STATES MARINE CORPS, RETIRED, COMMANDER IN 
CHIEF OF THE MILITARY ORDER OF THE WORLD WARS 


General Maas. Good morning, gentlemen. 

Senator Dirksen. General Maas, it is good to see you, and it is good 
to have you here this morning. 

General Maas. Thank you, Senator Dirksen. 
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I will be very brief. The Military Order of the World Wars is 
composed, as you probably know, of distinguished officers who fought 
in either of the World Wars. It has over 100 chapters throughout the 
country, and is composed of very thoughtful men. Many of them 
were officers in the Regular Establishment, many in the Reserve, and 
many prominent citizens who accepted and served as emergency 
officers. 

At our convention in October there was unanimously adopted 
resolution urging the Congress to amend the Constitution to make 
certain that no treaty could ever supersede or amend the Constitution, 
and that any treaty which affected domestic law be subject to approval 
by both Houses of Congress. During my many years’ service in the 
Congress a number of those years were spent as a member of the House 
Foreign Affairs Committee, and as a result of the experiences as a 
member of that committee I become convinced that any treaty which 
affected domestic law or the rights of citizens at home certainly should 
be subject to consideration by both Houses. 

Now if the present provisions of the Constitution do not permit 
treaties to supersede or amend the Constitution, certainly there is a 
doubt about it; that it is ambiguous, and we feel that it ought to be 
clarified. If, on the other hand, and there are many who contend 
that treaties can supersede the Constitution, then we think that the 
time has come to prohibit such a possibility or such a practice. 

We have in our order considerable apprehension that the time might 
come during one of these great world crises such as we are in now in 
which the price of peace might be a treaty to which we would have to 
agree, which might profoundly affect the rights of our citizens, and 
yet we can foresee where under great pressure, great urging of our 
allies, and even pressures at home and without doubt haste being 
urged upon the Senate and perhaps secrecy being imposed upon them, 
that we could do an irreparable damage to the country. 

We feel that that would be largely prevented if such a treaty required 
full debate in both Houses. At least then if the treaty were referred 
to, it would be done with the full knowledge of the people and with 
the consent of the whole Congress. We do not think that that is a 
fantastic possibility at all. We also feel that there might very well 
be a question of some treaty submitted to the Supreme Court at a 
moment when five might agree instead of only three that the Presi- 
dent had inherent powers to do anything in the name of the welfare 
of the country. 

I think we can sum our position up, Mr. Chairman and members 
of the committee, that we believe that any treaty which amends, re- 
peals, or enacts domestic legislation should have first before it could 
be effective action by both ‘Houses of Congress, and we are opposed 
to any provision which would permit a treaty to super raat the Con- 
stitution without constitutional methods of approval. 

As to the question as to whether the precedents so far indicate that 
we have nothing to fear, that so far treaties have not, I think it is 
apparent that had there not been a change in the national adminis- 
tration, these very treaties you are talking about would have been 
submitted. Whether they would have been ratified is another thing. 

It is even possible to conceive that some day there would be another 
change in the administration, in which case we do not know what it 
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ight be. So we feel in conclusion, Mr. Chairman, that the language 
if the Constitution ought to be clarified at this time because the situ- 
ition is so different today than it was when that Constitution was 
idopted. We have had to amend it many times either because the 
framers of the Constitution could not foresee, or new or entirely dif- 
ferent problems arose. We think today an entirely new situation 
exists which they could not possibly have foreseen or contemplated, 
So we would like to see the Constitution so worded not only that it 
an be so understood but so that it cannot be misunderstood. 

Senator Dirksen. Did the Military Order of the World Wars take 
inv formal action on this matter? 

General Maas. Oh, yes. 

Senator Dirksen. By convention or otherwise ? 

General Maas. At our last national convention in New Orleans, 
the resolution was unanimously adopted. May I have Mr. King read 
ur resolution ? 

Senator Dirksen. Yes. 

Mr. Kine (reading) : 

Be it resolved, That in order to prevent nullification of the provisions of the 
Constitution of the United States of America through treaties that we petition 
the Congress of the United States to amend he Constitution by inserting therein 
n the appropriate place the following : 

“A provision of a treaty which conflicts with any provision of this Constitu- 
tion shall not be of any force or effect. 

“A treaty shall become effective as internal law of the United States only 
through legislation by Congress which it could enact under its delegated powers 
in the absence of such treaty.” 

Senator Dirksen. General, it is good to see you. We appreciate 
your coming here to testify and to have the expression of interest of 
your organization in this very vital matter. 

General Maas. Mr. Chairman, may I file later as part of my state- 
ment a historic statement and legal brief? 

Senator Dirksen. We shall be glad to have it, and I can assure you 
that it will be published as part of the proceedings of the committee. 

General Maas. Thank you. 

(The information was not furnished to the committee.) 

Senator Dirksen. We will conclude at this time until tomorrow 
morning at 10 o’clock. 

(Whereupon, at 12:40 p. m., the subcommittee recessed to recon- 
vene at 10 a. m., Wednesday, April 8, 1953.) 
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WEDNESDAY, APRIL 8, 1953 


UnrrTep STATEs SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, Senator William Langer, chairman, presiding. 

Present: Senators Langer, Watkins, Butler, and Smith. 

Also present: Senator Bricker; Wayne H. Smithey, subcommitee 
counsel. 

The CuatrmMan. The committee will come to order. 

This is the time set for the appearance of Mr. Wilson. He said he 
wanted to testify here today. Is Mr. Wilson here or anybody here 
representing him? 

Mr. Nasu. I am here, Mr. Chairman, to represent the Secretary 
of Defense who would be here himself if it were not for the fact that 
the National Security Council is meeting on a very important matter 
this morning. He has asked me to appear on his behalf in this very 
important matter of Senate Joint Resolution 1. 

The CHarrMan. We are very glad to have you here, indeed. Go 
right ahead. 


STATEMENT OF FRANK C, NASH, ASSISTANT SECRETARY OF DE- 
FENSE, ACCOMPANIED BY ROGER KENT, GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE 


Mr. Nasu. I have a prepared statement, Mr. Chairman, which I 
believe has been distributed. With your permission, it is not very 
long, I would like to go through it. 

The Cuarrman. Go right ahead. 

Mr. Nasu. Mr. Chairman and members of the committee, I would 
like first of all to express my appreciation for this opportunity to 
give you the views of the Department of Defense with regard to Sen- 
ate Joint Resolution 1. 

Like its predecessor in the previous Congress, Senate Joint Resolu- 
tion 130, this proposed amendment to the Constitution is of vital in- 
terest to the Department of Defense. 

You know the important part that treaties, executive agreements, 
and other international arrangements play in the development of an 
integrated defense system for the free nations of the world. The or- 
ganization, supply, and deployment of an effective system of defense 
for these nations can no longer depend solely on the old-fashioned 
military alliance. Countries can no longer merely agree to stand to- 
gether and let it go at that. Effective use of manpower, raw materials, 
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industrial capacity, and geography requires careful coordination and 
distribution of the various parts which go to make up the total defense. 

The development of an integrated defense system must of necessity 
cut across national borders. In order to avoid violations of sover- 
eignty and in order to provide for a clear and firm distribution of 
rights, obligations and functions within such a system, we must de- 
velop a multitude of operating arrangements—operating arrange- 
ments which are as necessary and important to us as leases, deeds, and 
contracts are to a substantial business. 

We can’t put a radar station on Iceland without the consent of its 
Government, or send men and equipment across Italy in a line of com- 
munications to our forces in Austria, or build and operate an airbase 
in Greenland or a Navy base in the Philippines, without agreement of 
the governments concerned. We can’t have a purchasing mission in 
Belgium such as for offshore procurement, an arms depot in Japan, or 
a post exchange in the United Kingdom without an agreement, nor 
can we import supplies and equipment free of duty for our bases in 
Newfoundland, operate a military post office in France, properly ad- 
minister a military aid program in Greece, or establish an effective 
arms embargo against Communist China, without agreements. 

Last year the Department of Defense submitted a list of matters 
covered by treaty, executive agreement, or other arrangement, which 
are essential to the development of effective defense organizations. I 
would like to submit that list again at this time. 

With your permission, Mr. Chairman, I will not bother to read that 
list. It is tedious but I think it is most important. 

The Cuarrman. I think you had better read it. 

Mr. Nasu (reading) : 

1. The right to construct and utilize bases in foreign countries. 

2. The administration of areas occupied as the result of hostilities. 

3. Lines of communication across foreign territories for the support of bases, 
occupying forces, or defense forces. 

4. Testing areas and proving grounds for new weapons. 

The organization of international commands in war or peace (SHAEF and 
SHAPE are examples). 
6. Armistices and surrenders, like the armistice negotiations in Korea right 


now. 
7. The treatment of prisoners of war like the sick and wounded in exchange 


which we are negotiating right now. 
The applicability of local tax laws to construction and procurement under- 
taken by the forces of one country visiting in the territory of another country. 

If I could stop on that one, sir, last year the Congress expressed 
grave concern at the number of NATO countries that were applying 
their local tax laws to the construction of airbases that we were 
financing in Europe and to offshore procurement contracts for which 
we were placing a very large volume in Europe. 

In response to that congressional concern we undertook a little 
over a year ago to negotiate with each NATO country an agreement 
whereby they would waive the application of taxes. It is a very 
complicated business. They were, however, very cooperative. 
Therefore, by virtue of having this power to negotiate such agree- 
ments, we have succeeded in eliminating foreign taxes. 

Senator Smrrn. Mr. Nash, do you consider what you say now has 
any relationship whatever to either of these resolutions ? 

Mr. Nasu. I do, sir. 
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nd Senator Smirn. I would like to know, because I want to get the 
se. enefit of your thinking. 
ty Now, the original resolution, Senate Joint Resolution 1, you see, 
= Mr. Chairman, we should keep clear in mind, because I have read press 
Ol reports of what 2 or 3 of these people have said who have been before 
© is committee. I cannot see any relationship to the applicability or 
e- possible applicability of this bill which if adopted becomes finally a 
Ld constitutional amendment. 

Section 1 says: 
7 \ provision of a treaty which denies or abridges any right enumerated in this 
, Constitution shall not be of any force or effect 
> Is it your contention that a treaty should have the force and effect of 
; abridging the rights under the Constitution ¢ ' 
r Mr. Nasu. No, sir, I would not say section 1 would be applicable to 





the things I am speaking of here. 

Senator Smirn. We can check section 1 off as not being objectionable 
then ¢ 

Mr. Nasu. It seems to me axiomatic, section 1 simply declares what 
must. be so. 
Senator SMITH. 











Section 2: 











No treaty shall authorize or permit any foreign power or any international 
organization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States enumerated in this Constitution or any other 
matter essentially within the domestic jurisdiction of the United States. 






Is what you are talking about here affected by that? 

Mr. Nasu. I think it may be. If I could come along in the prepared 
statement, I think it might. I would say to answer your question at 
this point that the things that I am speaking of here in this list come, 
we feel, into difficulty more under section 4 than they do under sec- 
tions 1, 2, or 3 

Senator Smiru. Let us read section 3. Section 3 says: 

















A treaty shall become effective as internal law in the United States only 
through enactment of appropriate legislation by the Congress. 





You recognize, do you not, that Congress is a body set up under the 
Constitution to pass laws that are to be the law in the United States? 

Mr. Nasu. Yes. 

Senator Smrrn. Then a treaty should not become effective as do- 
mestic law, as internal law, unless it has been passed by Congress. 
You agree with that, do you not? 

Mr. Nasn. Senator, I am no student of constitutional law. 

Senator Smirn. I am afraid that is the point. I am afraid so many 
people who have testified have not studied the Constitution enough to 
appreciate what this does do and what this does not do. 

You come to section 4: 












All executive or other agreements between the President 
and certainly I may say for my part I do not want to impede the 
President a particle and I do not think the authors of this resolution 
do— 












and any international organization, foreign power, or official therecf shall be 
made only in the manner and to the extent to be prescribed by law. 

You do not think they ought to be made beyond the law, do you? That 
is all it says, made as prescribed by law. 
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Mr. Nasu. Maybe that is all it says, Senator. The difficulty with 
even the plainest language is that it means different things under 
different circumstances to different people. That means to me that 
we would be unable to undertake any of the negotiations that are of 
particular interest to the Defense Department except to the extent 
that Congress has prescribed by law permission for us to go ahead. 

Senator Smirn. Now, is it not conceivable that if Congress i is going 
to vote billions of dollars for defense and authorize the Defense De- 
partment to spend those billions, by the same token they are going to 
pass such law as will be necessary for the Defense Department to 
implement its activity and to spend that money ? 

Mr. Nasu. It is the timing of the enactment, Senator. My main 
thesis, sir, is that all these things we want to do in defense we bring 
to Congress, we have to bring to Congress at one time or another. 
The negotiation of a base agreement, for example, is not of any ose 
to us in defense until Congress gives us the money to go ahead and 
build it and we have had quite a lot of discussion with Congress as 
to this base going forward and that one. I will go back to the pre- 
pared statement later, but I have had in the last several years quite a 
number of international negotiations to deal with, representing the 
interests of the Defense Department. Even with the best good will 
of the other fellows across the table from you—and it is not just one 
but there are usually representatives of 14 countries on these NATO 
things, even with the best of good will and cooperation—of everybody 
around the table, they are so complicated that if we do not have 
pretty complete flexibility in the negotiation stage, we cannot get a 
good deal for the United States. The other fellows do not have 
those shackles on them. 

Senator Smirx. Up to now you do not think anyone has gotten a 
very good deal in the United States over there ? 

Mr. Nasu. Yes, sir; I do. 

Senator Smiru. I do not agree with that. 

Mr. Nasu. I think we have had a good many good deals. 

Senator Smirn. I think we have been taken advantage of right and 
left by everybody. I do not know that this would have helped it. 
But when you say we have gotten a good deal, I do not know where 
the good deal comes in. 

Mr. Nasu. If I could specify one, we have gotten a good deal out 
of our NATO partners in getting them to waive tax laws, a really 
good deal. I think we wouk 1 have had a difficult time asking ‘the State 
of Arkansas to waive a local tax that it applies to activities conducted 
in Arkansas. Yet, we have gotten that in countries like France. 

Senator Smirn. Are you speaking of the tax that the French Gov- 
ernment levied of $13 per head for every soldier that we have in 
France ? 

Mr. Nasu. They have waived that. 

Senator Smitn. Do you think they should not waive that? 

Mr. Nasu. I do, indeed. 

Senator Smirx. Do you think the State of Arkansas would attempt 
to levy i tax per head on soldiers to defend Arkansas? 

Mr. Nasu. You pick an absurd example. We are, for example, con- 
struc ting an airbase in France, with a local tax on the fellow building 
it, if the burden of that tax falls on us, we do not want to pay for it 





TREATIES AND EXECUTIVE AGREEMENTS 955 


hy United States dollars but to ask us to waive a local use tax on a 
Frenchman is asking a good deal. We got that good deal. 
[f you want to let me go through a long list of negotiations we have 
ducted, we have gotten, I think by and large, pretty fair shake for 
o United States. I do not think they are putting much over on us 
en you consider what we are trying to get. We are not over there— 
d Iam not going to make a flag-day speech on this, but you are 
touching me to the quick when you say we have been taken in at 
every turn on negotiations with people who are our partners—we are 
NATO to make it a front line of defense for the United States. 
iat is what we are there for. We are not there to save France or 
Kurope. We are there to fight, we hope, as far away from the 
United States as we can. 
Senator Smita. Do you think they think so? 
Mr. Nasu. They do think so. 
Senator SmirH. You mean some of them do. 
Mr. Nasu. Some of them do. 
enator Smrra. You have seen the signs, “Go away, American” 
“Ridgway, stay away from here”? 
Mr. Nasu. I have seen those, and I was unhappy to seethem. Ihave 
0 seen our troops and French troops working on joint maneuvers, 
nd working very well. 
nator Smira. What I was trying to say, Mr. Nash, was what real 
relationship + your argument, being advanced now, have to the 
real subject under ‘discussion here? I know we have a lot of general 
ements. I was astonished at what Mr. Dulles said according to 
newspapers about this situation, because I cannot see how this could 
urt the Defense Department or any department of Government that 
wishes to conduct itself in accordance with law under the Constitution. 
Now, if it does, 1 would not be for it. Then, of course I am sure 
that Senator Bricker feels the same way, because we have this other 
nguage here suggested by Senator Watkins’ bill and I am confident 
iat the man who signed this bill would take whichever language 
ypeared to be most feasible and most easily workable. 
But the arguments I read in the paper, when I was not here, 
een on this general theory, this is going to injure somebody, to stop 
the work of the United States Government, and I cannot see it. I 
ant you to point it out specifically how it is really going to. 
Mr. Nasu. Senator, I never undertake to defend the thesis that a 
piece of proposed legislation that has been signed by sixty-odd Sena 
rs has its avowed purpose to interfere with the best interest of the 
United States. I do not say that at all. I simply say here that the 
purpose of this, the objective of this, a iy be a very sound and prob 
ly is a very sound objective, indeed, but the method by which it is 
ought to accomplish we think in Defense would give us serious diffi- 
culty. If I cannot make out this case by the time lL have finished with 
his statement and relate it to this resolution, I will be glad to respond 
oO your que stions, sir. 
Mr. Smrruey. Is it really the method you are quarreling with or the 
language ¢ 
Mr. Nasu. It is the method and language both. 
Mr. Smirury. Are you opposed to any constitutional amendment 
hen, which would do what is designed to be done here? 
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Mr. Nasu. Again I would like to say this in response to all ques- 
tions along — line, that the approach to the problem as to whether 
it should be by constitutional amendment or by some other method 
is a line of questions 1 would prefer be directed to those who know 
what the appropriate answer is. Speaking just from the Defense 
Department point of view, I would be giving you only a personal 
opinion that would not be worth a great deal. I cannot say whether 
or not any constitutional amendment would be acceptable. It is a 
question of seeing what one would be proposed. There I think the 
judgment of the Attorney General and the Secretary of State would 
be the appropriate judgment for you, sir, instead of mine. 

Mr. Smiruey. I simply sought to get your opinion on the record, 
inasmuch as you had indicated you did not like the method. 

Mr. Nasu. Well, if I were by my answer to be restricted just r 
methodology, I would like to expand it. I have just finished No. 
in the enumeration of defense matters which are subjects of a 
national agreement or arrangement. I will goon to the ninth, which is 
the effect of customs laws and procedures upon equipment and ma- 
terials imported by a visiting force. 

10. The furnishing of military assistance to foreign countries pur- 
suant to programs such as the mutual secur ity program. 

11. Local procurement by a visiting force and other programs of 
foreign procurement. 

12. Allocation and purchase of strategic materials. 

The juridical status of visiting forces and of international! com- 
mands. 

The responsibility for claims arising out of the activities of 
visiting forces. 

The applicability of local tax laws to members of visiting 
forces. 
16. The detail of military missions to assist foreign governments. 

The right of the aircraft of one nation to fly over the territory 
of another. 

18. Embargoes. 

19. Patents relating to manufacture of war materiel. 

20. Electronic navigation systems and communication systems. 

21. Mapping and map exchange. 

22. Dock sites and depots. 

. Disposition of war dead. 

24. Training and instruction. 

The Cuarrman. I notice you do not say anything about the en- 
forcement of criminal and civil law. 

Mr. Nasu. I think, sir, that would be involved in this one at the 
bottom of page two, the juridical status of visiting forces and of 
international commands. 

The CHarrman. You testified before the Foreign Relations Com- 
mittee yesterday. You remember we took up at that time that here 
is a he from the United States who is drafted and he is taken over 
there to a country where they do not have trial by jury, where they 
do not have bail. Now, are you in favor or are you not in favor of 
boys from the United States, drafted, going into a country where that 
kind of thing is done without the Congress of the United States having 
some sayso about it, just because some people never heard of it, meet- 
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; gy around this table, representing 14 nations and signing up an 
greement? Are you in favor of that or do you believe that ought 
to go back to Congress and have the Congress decide whether they are 
going to send their boys over there to be tried without a ury ? 
Mr. Nasu. Senator, I think by virtue of the very fact Ri at we were 
in a hearing on that question yesterday morning indicates that that 
nnot go into effect until the Senate of the United States has given 
its approval to it by two-thirds majority. The very fact we were 
there yesterday and you were raising those questions and other mem- 
bers of the committee were raising those questions indicates my con- 
viction that that sort of thing must have the approval of Congress or 
at least of that body of Congress, the upper body, the Senate, that 
under the Constitution has the treaty laws. 

Senator Smiru. Why should these not have the approval of Con- 
cress then, the things that will bri ing those conditions about ? 

Mr. Nasi. Senator, to the extent that any of these things attain 
the importance of a treaty or even of an executive agreement or of 
an arrangement, I would say there is not a single thing listed here 
that we have not at one st: ige or another consulted with Congress, 1 laid 
it before Congress, both Houses, in order to get the appropriations. 

As I remarked a little while ago, the review of practically every- 
thing the Defense Department does in the negotiation field comes 
before the Congress’ scrutiny in conjunction with the necessity of our 
getting the funds to carry it out. I cannot think in 214 years of 
various and sundry discussions of a single problem that has not been 
laid before Congress in one form or another, from my own personal 
experience. 

The Carman. I just want to give some of the statements of some 
of our boys who were in World War II. They said you went in and 
spent on one island over $100 million fortifying it. Then the moment 
the World War was over you pulled down ‘the American flag and put 
up the British flag, turned the whole thing over to Britain. You cer- 
tainly did not consult with Congress when you did that. 

Mr. Nasu. I am sure Congress heard about it one way or another, 
Senator. 

Senator Smrrn. Is that not one of the difficulties, that Congress a 
great many times does not hear about these things until after they 
have been done and done to the detriment of America in many in- 

stances ¢ 

Mr. Nasu. That may happen, Senator. 

Senator Smiru. I fully appreciate what an enormous problem you 
have in the Defense Department, I appreciate what Mr. Wilson is 
trying to do fully, but from what people have told me and what I 
have seen, I certainly think there i is every reason for Congress to legis- 
late or to be consulted before certain things are done. 

Mr. Nasu. That is the whole case right there, Senator, before cer- 
tain things are done. But if we have to come to Congress before we 
can make a move and not just consult with Congress and the commit- 

tees but get an act adopted by Congress 

Senator Smiru. None of this means that. 

Mr. Nasu. We worry that it does. We worry that section 4, “to 
be prescribed by law,” means that. 

Senator Smita. That does not mean that at all. It means that 
Congress is to do what the Constitution states it should do, to legislate 
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for the people of America and not let a few people in the executive 
department run off and make those agreements and bind America 
and bind the people and mortgage the blood of American youth to do 
these things that a few people get together and decide should be 
done. 

In your own department one of the biggest contractors in America 
was on the plane, came from my State up here to discuss with some of 
the people over there in the Defense Department—I do not mean the 
civilian end of the Defense Department—and he told me about the 
enormous waste and extravagance which had been incurred, and this 
man was a contractor. He spent a few hours over here and that was the 
last heard about it. I think any restrictions that Congress places upon 
a proper interpretation of an amendment like this would be a good 
thing for America and would keep us out of these things we have 
gotten into so deep now it looks like we may not be able to get out. 

I know in all the history of the world the fight has always been for 
the executive department of every government to grab all the power; 
and all abuses in history, practically all of them, have been by the 
executive power in an effort to control the lives and dominate the 
people under it. 

If we can work out the plan by which the executive department can 
have all the power it needs—and again I am not talking about the 
President, I have great confidence in him—but if we can say to the 
executive department, “You can go so far, but you can’t go any further 
under the constitution,” I cannot yet see any connection, relationship 
between the proposed amendment and what you have said so far, But 
I am listening to you. 

Mr. Nasu. All right, sir, if I can go on, I may achieve a little more 
in the way of conviction. 


Senate Joint Resolution 1 is designed to place limitations upon the 
extent and exercise of the powers of the United States in the field of 
foreign affairs. 

Senator Smirn. You said: 


place limitations upon the extent and exercise of the powers of the United States 
in the field of foreign affairs. 

I do not think that is a correct statement, limitation upon the exercise 
of the powers of the United States. It is a restriction on certain in- 
dividuals who may be representing the United States Government at 
certain times. Is that not what vou mean? 

Mr. Nasu. Senator, I stand on that statement, sir. I stand on it in 
this respect, that the Congress of the United States cannot negotiate 
the multiplicity of agreements that we have to work out almost day 
by day with these countries around the world. The Congress has to 
depend on not a few persons but the executive branch of the Govern- 
ment. 

Senator Smrrxu. Nobody is suggesting that. 

Mr. Nasu. This bill in my opinion would place limitation on the 
extent and exercise of the representatives of the United States to do the 
job. 

Senator Smiru. Maybe we ought to have limitation upon that. That 
is saying a different thing than what you said a few minutes ago. 

Mr. Nasu. Do not handcuff them. 

Senator Smiru. It does not look as though anybody has been hand- 
cuffed up to now. 
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Mr. Nasu. Looking to the future, such a proposal as this would in 
y view handcuff seriously the United States. It is not a matter of a 
w individuals. W hoever is representing the United States is the 
‘ited States in that capacity. 

Senator Smirn. You are getting off into a different concept of what 

» United States is from what I have, and I am sure what the chair- 

in has. Of course I know the difference, and you do, too, between 
concept of government over in Europe that comes from the king 
own to the people and that in America which comes from the people 
p. When we speak in the United States, we speak of the States that 
re given the powers that the people of America have given to them. 

We are not speaking of handcuffing the United States ‘because what- 
ver the people do through their legislative bodies is the United 

States, it is not a separate entity as I see it. 

Mr. Nas. Whatever the people do through their elected Executive, 
the Chief Executive, is likewise the United States. That is what I am 
speaking to here when I say the United States. 

Senator Smrrn. The difference is that the people do not elect these 

ople that get us into most of these troubles. They are appointees. 
The vy do not elect them. 

Mr. Nasu. They do hold the President accountable for the quality 
of the people he appoints to help them. 

Senator Smrru. You would not say that congressional clerks, no 
matter how well qualified, should have the power or opportunities to 
exercise the privileges and duties of elected representatives of the 
people, would you ? 

Mr. Nasu. No, Senator; but I do say this, that the business has to 
co forward; it is essential that operations go forward and that takes 
peop le. It cannot take the busy 96 Senators to go through the details 
of day-by-day operations, Somebody has to do it for them. 

Senator Smirn. Nobody is suggesting that detail. Certainly these 
bills do not suggest any details be handled by Congress at all. 

Mr. Nasu. The real difficulty I have, sir, is that it is impossible to 
distinguish between what you spoke of a little while ago being certain 

hings and other things. We are literal-minded people in the military. 
They are trained, “orders is orders,” is the password. When they have 
something laid down that is perhaps ambiguous, they will err on the 
side of obedience. They will be so literal- minded that you will have 
to give them an opinion of the Attorney General, ratified by the Con- 
cress, before they will go ahead and take action in an area of ambiguity 
of such importance as that represented by Senate Joint Resolution 1. 

Senator Smirn. Again, “official thereof shall be made only in the 
manner and to the extent to be prescribed by law.” Do you object 
to these duties being prescribed by law? 

Mr. Nasu. If I understand that phrase, to mean that there must 
be anticipatory legislation before we can go forward with any agree- 
ment between a foreign power or official, yes; because it just could not 
work, 

Senator Smrrn. I do not know whether it could or not. I think if 
Congress authorized certain things to be done and declared a war, I do 

not see why it would not be the proper kind of anticipatory legislation. 

Mr. Nasu. Let me take anexample. We are going on in Panmunjon 
with some very delicate negotiations to get an exchange of sick and 
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wounded prisoners. That is reaching an agreement with a foreign 
power, foreign official. 

Senator Smiru. That war was entered upen without any declaration 
by Congress, too; was it not? 

Mr. Nasu. But we are in it. 

Senator Smiru. I know that, but if that war had been discussed and 
debated on the floor of the Senate, the chances are we would not be in 
it today, because the facts would have been brought out. 

Mr. Nasu. I was not in the Defense Department at the time of June 
1950, Senator, but I do have the impression, thinking back on it, that 
the entrance of the United States into Korea was pretty universally 
appeased. 

Senator Smiru. I think you are right about that, but I say if the 
facts had been brought out and debated on the Senate floor as to what 
should have been done, we might not have been in there. Do you 
concede that? 

Mr. Nasu. I think that is conceivable, yes, sir. 

Senator Smiru. Because we would have had more of the facts of 
what we were getting into. 

Mr. Nasu. I think by the time we had the debate you would find 
we were in a predicament that what was done in 1950 had to be done. 

Senator Smrru. Are you in favor of this country entering in a war 
when somebody in the Defense Department or Executive agrees it 

should be done, without declaration of Congress? 

Mr. Nasu. No, sir. 

Senator Smiru. That is why we are in it now. You do not call it 
police action, do you? 

Mr. Nasu. I do not, indeed, having been over there in October and 
November and seen it. I do want to finish this point of these nego- 
tiations going on in Panmunjon. I have seen how our Joint Chiefs of 
Staff have day after day tried to work out the instructions to General 
Clark and his predecessors over there for this move and that move 
that the Communists negotiators might make. How you can ever have 
anticipatory legislation except in the broadest terms, which would 
really be more or less, and have us be able to do a good job at Pan- 
munjon is beyond my understanding. But let me see if I can get a 
little bit on here. 

The purpose of these limitations is to guard against an apprehended 
danger—which I am not here to evaluate—that those powers may be 
misused. I am here, however, to say that in the opinion of the De- 
partment of Defense these limitations themselves would create very 
serious difficulties for us. The Department has examined this resolu- 
tion very carefully. It has been considered by specialists on the 
subject in the Army, Navy, and Air Foree—the people who would 
have to operate under these limitations—and we are unanimous in 
the feeling that they would seriously interfere with essential military 
operations, both in peace and in war. I would like to address myself 
to three principal areas of potential difficulty. 

The first difficulty with which we would be confronted is that this 
resolution would seriously interfere with our ability to obtain neces- 
sary rights and privileges for United States forces stationed in for- 
eign countries. 

Our ability to obtain these rights and privileges would be seriously 
curtailed if the United States were unable, as a matter of reciprocity, 
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to grant similar rights and privileges to the foreign forces coming to 
this country. It would be very difficult for us to get for our forces 
any more than we are willing to give to the other fellow’s forces. Our 
power to secure sound and fair rec iprocal arrangements would be 
severely restricted by the first three sections of Se nate Joint Resolu- 
tion 1. 

lake, for example, the privileges and immunities relating to civil 
and criminal jurisdiction which nations in practice grant to visiting 
military personnel from other nations. We would not be able to grant 
these rights to foreign military personnel coming to the United 
States on the ground that criminal and civil jurisdictions of State 
courts are rights protected by the 10th amendment and therefore, un- 
der section 1 of this resolution, would be rights which cannot be af- 
fected in any way by treaty. Section 2, on the other hand, would 
prevent us from entering into a treaty recognizing the right of for- 
eign military groups to try their own members by court-m: artial—for 
this right would fall within the prohibition against a foreign power 
adjudicating a matter essentially within the domestic jurisdiction 
of the United States. Section 3 could cause difficulties if the legis- 
lation required to carry out our obligations under a status-of-forces 
treaty were, for any number of reasons, not enacted. 

Senator SmirH. You said, “would prevent us from entering into a 
treaty.” If the treaty was entered into in accordance with law and 
approval of the Senate, what do you mean by that statement there? 
Do you mean an exec utive agreement instead of a treaty ¢ ¢ 

Mr. Nasu. The technical argument underlying this is an involved 
one, Senator, and I would ask, if I do not do it correctly, that the 
General Counsel of the Defense Department correct me as I go along. 

Senator Smrrn. You use the word “treaty.” That is what I was 
directing my question to. A treaty is recognized as a contract between 
this Nation and another nation approved by whatever are the proper 
authorities of the other nation and by the Senate of the United States 
after being submitted by the President. That is a treaty. You did 
not mean a treaty, did you? Or did you mean executive agreement ? 

Mr. Nasu. I mean a treaty, because if you look in sections 1 and 2 
this says that certain things cannot be done by treaty, even by treaty. 

Senator Smrru. That is contrary to the Constitution. 

Mr. Nasu. I am taking section 2: 

No treaty shall authorize or permit any foreign power or any international 
organization to supervise, control, or adjudicate rights of citizens within the 
United States enumerated in this Constitution or any other matter essentially 
within the domestic jurisdiction of the United States. 

Senator Smrrn. You do not mean to say that you think a treaty 
should authorize changing of the basic rights under the Constitution 
of the citizens within the United States? 

Mr. Nasu. No, sir; but I will take that last clause there— 


or any other matter essentially within the domestic jurisdiction of the United 
States— 

as relating to the power of State courts. In civil suits, for example, if 
we have—and we have now, several thousands of foreign troops in this 
country taking training, jet planes and heavy artillery ; and electronics, 
and so on—now if one of those officers or enlisted men were driving 
down the streets of Louisville to run down by his jeep a citizen of 
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Kentucky, a citizen of Louisville, I would read this limitation in 
section 2 as making it impossible for us, under a status of forces treaty 
such as we were testifying on yesterday, Mr. Chairman, to make pro- 
vision for how that fellow would be dealt with because that would be 
a matter essentially within the jurisdiction of the State of Kentucky, 
the sovereign State of Kentucky. 

Senator Smrru. Now, Mr. Nash, you know that you read in the 
papers every few days about some re presentative of a ‘foreign country 
or some diplomat in New York City or here running over - somebody 
or violating speed laws or traffic regulations and he goes without any 
apprehension whatsoever. 

Mr. Nasu. That is because of diplomatic immunity, which these 
soldiers do not have. 

Senator Smrru. That is right. Do you think that soldiers of an- 
other power that should violate the local laws of the State should have 
the right not to be charged and prosecuted in the State ¢ 

Mr. Nasu. Well, inthe State. In the State by whom, is the question. 

Senator Sir. By the duly constituted law officers of the State. 

Mr. Nasu. Certainly they are not to be given an immunity. But 
likewise we cannot have Denmark, for example, having to negotiate 
a status of forces agreement with each one of the 48 States of the 
United States. It is something that Denmark as one sovereign coun- 
try ought to be able to resolve by arrangement or executive agreement 
or a treaty with the United States as a sovereign power. That is the 
point I am trying to make here. 

Senator Smirx. Then you believe in the complete supremacy of the 
Federal Government over the States? 

Mr. Nasu. No, sir, but I do believe in foreign affairs the United 
States has to represent the United States and not one or several of all 
of the 48 States. 

Senator SmirH. You mean if a foreign soldier is driving a jeep down 
the streets of a city, as you mentioned Louisville, Ky., and should 
run over somebody and kill him, that person would not be amenable, 
should not be amenable to the laws of the State of Kentucky ? 

Mr. Nasu. If he were driving the jeep on a frolic and detour, a 
little furlough of his own, not in the course of official duty, his trial 
would be by the courts of Kentucky. 

Senator Smirx. Do you think if he was driving on official duty in 
the name of foreign sovereignty he would have the right to run over a 
man with immunity ¢ 

Mr. Nasu. No, sir, but how he would have to be disciplined would 
be another matter. He would have to be disciplined by the court- 
martial processes of his armed forces, just as our people are. This 
thing cuts both ways and it cuts us a lot more than it would cut them. 
At the most, in any year we have 10,000 to 12,000 troops in this country 
and they turn over so that on the average I would say it would be 
about 5,000. We have abroad in Europe, just in Europe, something 
like 375,000 men. What we are trying to get is some status for them 
that will protect them and will permit us to do the job that we are 
over there to do. 

As I say, it is not a one-way street, these countries over there are just 
as jes 1lous of their sovereignty as we are of ours. 


Senator Smrru. Do you think they want us over there in the first 
place? 
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Mr. Nasu. Yes, sir. 

Senator SmrrH. That is not the way I heard it. 

Mr. Nasu. Yes, sir, I do. 

Senator SmrrxH. If they want us over there, why would they not 

ake the provisions that we require to get us over there? 

Mr. Nasu. They are. 

Senator Smiru. It does not depend on the status of the law in 
Louisville, Ky., then. 

Mr. Nasu. When we ask for special status for our troops over there, 
they ask us will you give us the same status for our troops over in 
this country. 

Senator SmrrH, You think some appointee in the executive depart- 
ment should have the right to change the law in the State of Ken- 
tucky and give them that authority ? 

Mr. Nasu. No, sir. 

Senator Smirx. That is what it amounts to. 

Mr. Nasu. I do not believe so. This status of forces treaty that 
governs this thing, if the Senate pleases to approve it, as we hope 
they will, that is what will govern it, and it will be the treaty of the 
United States that will affect the right of this or that State. As I 
understand the Constitution, that is the way the framers of it in- 
tended it to be. 

May I go on, sir? 

Senator Smrra. Certainly. 

Mr. Nasu. These privileges and immunities are very important to 
the activities of United States forces overseas. They are essential 
to the maintenance of smooth relations between our forces and local 
authorities ; they have a direct effect on the morale of our forces; and 
they are vital to the maintenance of discipline. 

While I am on the subject of reciprocity, I would like to point out 
that the proposal for amending the Constitution recommended by 
representatives of the American Bar Association and incorporated in 
Senate Joint Resolution 43, is open to practic ally the same objections 
[ have mentioned with respect to sections 1, 2, and 3, for it also re- 
quires that a treaty be implemented by legislation and further pro- 
vides that this legislation can be no broader than that which could 
validly be enacted in the absence of a tre: ity. I seriously doubt 
whether under this limitation Congress could enact legislation grant- 
ing the customary rights and priviieges to foreign military pe rsonnel 
on duty in this ce ountry. 

The Cuamman. Now, why? 

Mr. Nasu. For the argument I tried to develop, Mr. Chairman, 
that this, if it were made in the form of a constitutional amendment, 
would limit the power of the United States Congress to deal with 
these foreign affairs matters in a way that would impinge upon the 

rights reserved to the States under the 10th amendment of the Con- 
stitution. 

Senator Smirn. Let us read this. Section 1: 

A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 


Mr. Nasu. No quarrel with that. 
Senator Smiru. All right. 


A treaty shall become effective as internal law— 
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that is, affecting internal affairs— 
in the United States only through legislation which would be valid in the absence 
of treaty. 

You do not mean to say that if you put it in the form of a treaty 
that you could pass in that way a law that would be beyond the Con- 
stitution and still be enforcible? 

Mr. Nasu. No, sir. 

Mr. Kent. The most: usual kinds of treaty, as you know, Senator 
Smith, that we started out with in our history were these treaties of 
friendship and commerce. Those would be impossible under this sec- 
tion because under those treaties we guarantee to the nationals of, say, 
England or Japan or any other country, that they will be entitled 
to engage in any lawful business, they will be entitled in certain 
cases to own real property, they will be entitled to no discriminatory 
treatment with respect to local taxation or rules or regulations, Those 
things cut across State laws. But Congress could not pass a law on 
succession, say, which would have effect in North Carolina and yet 
they can through the treatymaking process and have done so for 
150 years. 

Senator Smirn. One of the things that is being urged now against 
some of these conventions is the fact that there are groups of people 
who want to do just what you are talking about. They want to say 
that the United Nations could pass a resolution or whatever they call 
their acts, and if approved, that they could say to a lawyer or a 
doctor or chiropodists or anybody else from another nation he can go 
in my State or your State and practice without any restriction by 
State laws, meeting State requirements. That would follow, would it 
not? 

Mr. Kent. You read Secretary Dulles’ statement the other day that 
as far as he was concerned, those things were out of the window. 

Senator Smrru. I know it, but that is temporary. I want some per- 
manent protection. 

Mr. Kent. I think the best answer, sir, is that we have not had any- 
thing like it in the past and the Executive has used pretty good judg- 
ment in what he sent up to the Senate. He has filtered out these 
objectionable matters. 

The Cuarrman. Yesterday, testifying before the Foreign Relations 
Committee, every one of those proposed treaties, you said, were prece- 
dent shattering, never happened before. So, Senator Smith’s question 
to you ought to be answered. Do you advocaete that a doctor or a 
lawyer, as he says, chiropodists, come in and practice in this country 
by virtue of a so-called executive agreement ? 

Mr. Kent. Of course not, sir. The men who come to this country 
are amenable to the State laws, but you as two-thirds of the Senate, 
in connection with ratifying a treaty, can tell a State that they shall 
not deny a man a right to engage in the pawnbroker business unless 
he is a citizen of the United States. 

Senator Smiru. Do you not think the State should have that au- 
thority? Do you think that a pawnbroker should be allowed to come 
from one of the central European countries and set up business in 
North Carolina or in Senator Langer’s State without any restriction 
placed on him by State law? If he can do that, he could set up a rac- 
ing stable contrary to the State law. 
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Mr. Kenv. He must comply with all of the State laws. He must 

ive moral character, capital, and meet requirements of State law. 
Just because he is an alien, the State should not be entitled to deny 
him the right to engage in any business, that is, if we want our people 
to be engaged in business. 

Senator Smirn. Do you not think a man can go to work in America, 

o matter whether he is an alien or what not? Do you think Ameri- 

n workmen can go into one of the countries of Europe today, France, 
for instance, and get a job and go to work without some requirement, 
passing some requirement, and getting some permit from the Govern- 
ment over there ? 

Mr. Kent. The same restrictions that would apply to French work- 
men. 

Senator Smirx. You know there are restrictions on that. That is 
one of the troubles with the refugee problem now. We visited some 
camps last year. ‘There are plenty of capable men in those various 
camps who could go to work and make an honest living but the people 

d the Government will not let them work. They have to get a card. 
So our people cannot go over there and get to work without a work 
ecard. 

Mr. Kenr. Those would not be men protected by a treaty. 

Senator Smirn. Maybe so. 

Mr. Kent. I am talking from ignorance. If our country did have 
a treaty with France which guaranteed equal treatment to our people 
is their own, then I presume we would get equal treatment and our man 
would be able to get to work in France. 

The CuatrmMan. Supposing Yugoslavia joined NATO, what would 

ve the effect of these Communists coming here into this country? 

Mr. Kent. We are stili retaining the right to sift and check them 
for security, sir. 

The Cuatrman. Do what? 

Mr. Kent. We are retaining the right, the United States is not 
waiving the right, to make a security check on people who propose 
to come into the United States. 

The CuarrmMan. Yes; but if one of our boys went into Yugoslavia 
and got arrested over there, they would not give him bail, he would 
not have trial by jury. Is that not true? 

Mr. Kenr. I think it is, sir. Iam not sure. 

Senator Smiru. Is it not the difference then, the total difference, in 
the concept of government which we have in America under our Con- 
stitution and what they have in Europe under the traditions of their 
laws? Is that not the basic difference in the concept of government? 

Mr. Nasu. That is the basic difference; yes, sir. That is on Sena- 
tor Langer’s point with respect to the different way they have of ad- 
ministering justice with the way we are accustomed to administering 
it. I said “yesterday we think our way is best. We would like to see 
our way of handling the thing be adopted in the other countries. 
But, on the other hand, we cannot tell them how to run their business. 
Now, if we put troops in that country and our troops are not properly 
taken care of, we will take the troops out. We have cards in our 
hands, Senator, other than just a legalism spelled out in this or that 
particular document. We are not going to allow any country to 
abuse the men we send abroad. 
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The Cuamman. Whom do you mean by “we”? Are you talking 
about Congress ? 

Mr. Nasu. We are talking about the Government of the United 
States. The Defense Department is not going to allow its men to 
be abused by any process abroad. 

The Cuatrrman, You are talking about the present Defense Depart- 
ment. You do not know who is going to be in power 10 years from 
now. 

Mr. Nasu. But I know the Congress will be looking down the throat 
of anybody in the Defense Department 10 years from now who does 
not see to it that the American GI, wherever he may be abroad 10 
years from now, is getting a fair deal. 

Senator Smrru. The difficulty was that Congress did not know about 
a lot of these things until afterward. After it happens, then if you 
take it up and conduct an investigation, we are met with the same 
answer you gave just now: That is past and gone, that has been done. 
Like the Korean war, there is no need to talk about it. Now, that is 
in effect, and you are right to that extent, that is true. But the dif. 
ficulty is meeting the situation by having some restriction upon the 
power of the people in the State Department to go ahead and tie down 
and bind the United States. 

I realize you have to have some latitude. I do not see how this lan- 
guage restricts them. 

Mr. Nasu. May I go ahead? 

The Cuamman. Go ahead. 

Mr. Nasu. The other possible difficulties which I would like to 
discuss relate to section 4 of Senate Joint Resolution 1. This section 
provides : 

All executive or other agreements between the President and any interna- 
tional organization, foreign power, or official thereof shall be made only in the 
manner and to the extent to be prescribed by law. Such agreements shall be 
subject to the imitations imposed on treaties, or the making of treaties, by this 
article. 

These provisions can be read as transferring to the Congress a sub- 
stantial portion of the authority which the President now exercises 
under the Constitution in the field of foreign affairs. 

It has been recognized that the President cannot enter into execu- 
tive agreements which violate the law or which purport to amend or 
repeal a law enacted by the Congress. The Constitution provides that 
the President “shall take care that the laws be faithfully executed.” 
This clearly states his responsibility to the Congress and to the Con- 
stitution. I do not read section 4 as merely a restatement of this re- 
sponsibility. Section 4, in my opinion, could take from him all au- 
thority to make international agreements—no matter how great an 
emergency or how trivial the agreement—in the absence of specific 
authorization by the Congress. This leads to the second and third 
possible difficulties. 

Senator Smrru. Should it not be that way / 

Mr. Nasu. No, sir. 

Senator Smita. Why? 

Mr. Nasu. I cannot see how it can be that way and work, Senator, 
in the way of anticipatory legislation that will really be meaningful, 
that will really lay out a blueprint for a course of action. The world 
moves so fast and it is so complicated today that the best crystal ball 
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the world, if Congress could acquire it, would not permit Congress 
anticipate the things that we need operationally speaking every 
ute of the day around the world. 

Senator Smrru. Now, you cited what the Constitution says, the 

ynstitution provides that the President shall take care that the 

are faithfully executed. When you say laws, you mean the laws 
uted by Congress, enacted under and pursuant to the provisions 
he Constitution ? 

Mr. Nasu. Yes, sir. 

Senator Smiru. He is to take care that the laws are to be faith- 

ily executed. Nothing here in the Constitution that he should 

ike the law, is there ¢ 

Mr. Nasu. No, siz 

Senator Smirn. That is really getting down to the nub of the 
question. 

Mr. Nasu. No, sir; but if under existing laws he undertakes through 
his assistants to negotiate this or that agreement, under the law as he 
conceives it to be the law if before he could undertake that imple- 
menting action he had to come back up here and get a bill through 
( ogee ae maybe I am being much too literal in the way I read 
section 4, but I think it is open to that interpretation—I think that 
v ould ahs it impossible to do the things that we have to do to keep 

show on the road. 

Senator Watkins. Let me make this suggestion: Could it not be 
done by giving the President the general authority on minor matters 

routine matters to go ahead and make these agreements but when 
came to larger and more important commitments, executive agree- 
ments, then there should be some control by the Congress ? 

Mr. Nasu. Senator, I think that is the case now. I think that in 
a great many areas of executive action Congress has laid down broad 
and sometimes specific guidelines. 

Senator Warkrns. Let me point out to you one example where it has 
not that was brought to our attention dramatically here the other day 
when Mr. Dulles was here. Under the North Atlantic Pact he said 
there are more than 10,000 executive agreements. I venture to say 
that not one Senator in Congress knows what is in those agreements. 
\ lot of them, of course, concern very trivial matters and general au- 
thority could be given the President to take care of those without 
necessarily reporting to Congress, only at certain periodic times, but 
when it comes to larger agreements—for instance, the establishment of 
an international army and all that—none of those has ever been sub- 
mitted to Congress as far as I know. I have been trying to keep on 
top of that and find out what is going on. 

Mr. Nasu. I do not want to take the time of the committee, sir, 

talk about the Lodge amendment and Kersten amendment. They 
are both laws of Congress. Whatever is being discussed now, the 
international army, w ould find its support there. 

Let us take the case you have cited, because it is a very good illus- 
tration of how the Congress can lay down broad guidelines to the 
executive branch of the Government. 

I cited a little while ago before you came in, Congress said we do 
not want in this construction that is going on abroad to have to pay 
foreign taxes—taxes on the cement that goes in the runway and all 
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the rest of the concrete that goes in a runway, and so on. There has 
had to be negotiated a bilateral agreement with practically every sin- 
gle NA 003 country where we are - ling bases, and so on. We are 
guided by what Congress has said, we do not want you to negotiate 
an agreement that will involve a cotee nt of taxes. We underst: and 
that; we have lived up to it. But if we had to come up here to Con- 
gress with each one of these technically involved, bilateral agreements 
or if we had to have anticipatory legislation that would permit us to 
negotiate with nations having different tax laws, and they are so 
complicated that they are be yond description, even by anybody who 
understands them, and I do not, we just today would not have that 
immunity by waiver of these sovereign countries, we would not have 
that immunity from taxation today. Iam sure of that. 

Senator WaArxkrns. I would consider that type of agreement as one 
of those that might be safely entrusted, of authorizing something that 
might be done. 

Senator Smrru. Did we pay taxes for a while over there? 

Mr. NasH. Yes, sir. 

Senator Smirn. It was not until Congress started a little noise up 
here until we stopped paying taxes. 

Mr. Nasu. No, sir. We got going on that one about 2 months be- 
fore Congress got hold of it. We only beat you to the gun by 2 months. 

Senator Smirn. You had the crystal ball before you at that time; 
did you not 

Senator Warxrins. Or did you anticipate that Congress was already 
on the trail? 

Mr. Nasu. No, I think before we got the first wind of it we started 
to say we don’t like this tax business and we are going to get out of 
it. I will say we certainly got a great deal of help from the fact that 
the Congress had spoken on the subject. These countries were more 
amenable to waiving these tax laws, because we said that Congress 
would not give us any money if you don’t waive. That is an example 
where Congress can lay down to the executive department certain of 
the things it wants done in broad terms. But if you get down to de- 
tail by anticipating, we can’t do it. 

Senator SMIrH. Our opinion is that either one of these does not do 
what you fear it does do. That is my view about it. I cannot see at 
all that there would be the danger to follow which you apprehend 
from the language used here in either one of these. 

Senator Warkins. Are you talking about Senate Joint 48 or Senate 
Joint 1? 

Senator Smriru. I am talking about both of them. 

Senator Warxrns. There is a difference between them in the first 
sentence. 

Senator Smiru. Yes, there is a difference and the question is for 
the committee to decide, if we report the bill, as to which one we should 
adopt. Senator Bricker stated he had no particular pride in the au- 
thorship because there are 62 that joined him. I think that is some- 
thing that can be worked out with the things you have been saying in 
mind. So we would not necessarily impede any activities that the 
Defense Department may be about to pursue. 

Senator Warxrns. I think we ought to keep in mind also we want 
to prevent the type of executive agreement that resulted in Teheran, 
Yalta, and Potsdam. We do not want the President of the United 
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States going out and making treaties in the guise of executive agree- 
ents and never submitting them to the Senate or the people. We 
int to know about those. 

Senator Smiru. This would be a checkrein on that, so to speak, 
iat if he did make those sorts of agreement, that constituted treaties, 

ey would be of no force and effect. Is that not what you think this 

uuld do, Mr. Kent? : 

Mr. Kent. I think it goes further than that. 

Senator Smrru. I did not think it did. 

Mr. Nasu. We think instead of a checkrein, Senator, it would be a 
traitjacket. That is the nub of my point here. If I could just finish 
iese last 2 or 3 pages here and make 2 points that I think are quite 

mports ant in the defense business. 

rhe second difficulty is that this resolution would restrict the power 
of the President to act in moments of serious emergency where speed 

d decision are essential for the safety of this country. 

Often such situations will call for action in concert with other na- 
tions and will require joint commitments of one sort or another. An 
armistice in connection with hostilities in which several nations are 
engaged is one good example. 

Another would be joint action which the President might take with 
other countries to prepare for a threatened attack on the United 
States, its territories, or its possessions. If intelligence developed 
information showing that such an attack might be imminent, speedy 
understandings with some ally, involving the deployment of United 
States forces or aircraft in its territory or involving cooperative meas- 
ures to meet or discourage the attack, might well be essential. ‘To 
throw this decision into the legislative process might endanger our 
sources of intelligence and would necessarily involve some delay which 
would jeopardize vital interests of United States security. 

Senator Watkins. I notice you state “measures to meet or dis- 
courage an attack.” Then you are talking about other attacks on other 
lands than our own? 

Mr. Nasu. I am talking about attacks on the United States. 

Senator Smiru. Do you have any doubt about the President’s power 
n such a situation to repel invasion? 

Mr. Nasu. I do not have any doubt as of this moment, but I think 
we have a lot of doubt under this bill. 

Senator Smiru. I do not see a particle of danger there because we 
know what the Constitution says about repelling invasion, and so 
forth. 

Mr. Nasu. Senator, here is the real point: I made reference a little 
while ago to this thing we call the military mind. I have worked 
with the military a long time and have the highest regard and respect 
forthem. As I say, they are accustomed to obey ying orders. If they 
have in the way of a enaditasianel amendment legislation to imple- 
ment it and indication that agreements with foreign governments and 
foreign officials must be preceded by legislation by Congress, our 
worry is that they will not have that instinctive reaction to act in an 
emergency that we have to have if we are to protect the United 
states. 

Senator Smirn. When you refer to the military mind, you do not 
mean there is any one mind that is common among the military men, 
do you ¢ 
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Mr. Nasu. No, but there are characteristics that by and large are 
common to military men. 

Senator Smrru. I have had so many high ranking officers tell me 
on the question of what they thought about some of the things 
being done, that it would not do for them to be known, but I have 
decided there are several types of military minds, and they do not 
agree at all. 

Mr. Nasu. There is no such thing as a military mind. There is a 
military way of doing things. There is a military discipline that is 
fairly uniform and you will get individual opinions from officers and 
soldiers, that will be one thing. When they are in an area of command 
responsibility, they have a pattern of action that they have been 
trained to follow and they have been trained to follow orders and 
an order in an act of Congress, if it is ambiguous, they will see to it 
that they will err, if they err in the way of excess at all, they will 
err on the side of obey! ing it. 

Senator Warkrns. Let me call your attention to the sentence I 
asked about: 

If intelligence developed information showing such attack might be imminent, 
speedy understandings with some ally, involving the deployment of United 
States forces or aircraft in its territory or involving cooperative measures to 
meet or dscourage the attack, might well be essential. 

Now, that goes in the direction of an attack upon an ally, too, does 
it not? 

Mr. Nasu. Yes, sil 

Senator Warkrns. That is what you are talking about. You realize 
in that circumstance that no United States force would have any 
right whatsoever to go out and meet an attack without a declaration 
of war by Congress, do you not ¢ 

Mr. Nasu. If it were a question of war, yes, Senator. 

Senator Warkrns. That is what it is, war, is it not? If you meet 
an attack by someone else, that is war. You do not have to have 
a declaration of Congress to indicate that is war. 

Mr. Nasu. It is an act of hostility certainly, but as was pointed out 
before you came in, we are in de facto war in Korea today but it is 
not the technical 1 we call war because Congress has not made the 
declaration of war. 

Senator Watkins. I would say that neither the President nor any- 
body else has the right to go into a de facto war without declaration 
of Congress. They can go. 

Mr. Nasu. Wars come at us pretty fast nowadays. If we were 
threatened by an atomic attack from outside the United States, the 
best way for us to repel it would be to stop it as far short of the 
United States as possible. We might go up into Canada with fighter 
aircraft and try to stop the attack. We could not be sure that they 
were coming to attack us or coming to attack Canada. 

Senator Watkins. If the attack were made on Denmark, do you 
think our Armed Forces over there should meet that even before an 
action —— 

Mr. Nasu. Yes, sir, I think under the NATO Treaty which Con- 
gress and the Senate has approved, that we are bound under that 
treaty to meet an attack on one of our NATO allies. 

Senator Wark:ns. Let me call your attention to the fact that it has 
been stated time and again by Secretary Acheson and others who had 
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to do with the negotiation of that treaty and the drafting of it that 
would first require an act of Congress. 

Mr. Nasu. To make it war, definitely. 

Senator WarKtns. Not to make it war but to authorize our forces 

vo into action. That is not an attack upon our own land. You 

ivht to read the North Atlantic Pact and the legislative history of 
is developed in connection with the entry of Greece and Turkey 
you read that ‘velopment, too ? 

Mr. Nasu. Yes, si 

Senator Warkins. That indicates very clearly that every step of 

rage an attack.” Then you are talking about other attacks on other 
was to be implemented by Congress, -including the declaration of 
and the sending of our Armed Forces abroad or employing them 
ul, not inthe United States. Now, that is the situation, so we are 
dering now what point of view the executive department is going 
take in these matters. After all, it has been assured to the Congress 
d the people that first there must be an act of Congress before meet- 
an attack of that kind on one or more of our allies. Apparently 
Executive is going to do it any way under the theory, “Well, we 
wuthority under the North Atlantic Pact.” 

Mr. Nasu. | recognize under the North Atlantic Pact it is a very 
mited thing indeed and the previous testimony laid before Congress 

ikes that clear. I was trying to make the point that if, for example, 
the United States forces in Germany—we have had plane incidents 
recently —— 

Senator Watkins. If they attack our own forces over there, the 
«cupation armies, of course we would be at war and the President 
would not have to wait, but if they attack another country over there, 
| doubt if we would be at war. At least that would be a complete 
violation of the understanding the Congress had with the President 

1 the meaning of that North Atlantic Pact. There is no doubt of 
that in my mind and in the mind of the Senate, because many Members 
of the Senate claimed they were deceived because the President had 
ssured them through his Secretary of State that the deployment of 
forces, the sending of forces under that treaty would have to be 
iuthorized by the Congress first. He announce ‘ed he was going to send 
\( divisions and go ahead on it until the Senate got on the job. They 
ever did get approval of the Congress. All they had was approval 
of the Senate for four divisions. ‘The executive department never yet 
ive complied with that requirement of the treaty. 

I am not blaming the present administration. We know it has not 
een in power long enough to make a record. We have a record on 
the other. There should be no step taken without approval of the 

Congress. Yet, I read in your language it seems to me, if your theory 
s carried out under your view of the treaty, there would be fighting 
back immediately whether Congress says or does anything at all about 


t 
l. 


Mr. Nasu. I think you have taken one example I have not spoken 
of here, Senator, and made a different case for it. I am making a case 
for the necessity at the moment, for the necessity of the United States 
having the power in the executive branch to move with all possible 
speed and dispatch to protect the United States Government. 


80572—53——62 
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Senator Warkrns. To protect American soil, yes, but when it comes 
to these allies, that is an extension of power which the President does 
not have under the Constitution. 

ir. Nasu. As we read Senate Joint Resolution 1, even for the pro- 
tection of Americans we would be under restriction. 

Senator Warxrns. All it says is in effect that you cannot violate 
the Constitution. That is what it is intended to do, to protect the 
Constitution. It makes me very suspic ious when people come and 
argue against it when they know what is its announced purpose, they 
do not want that kind of restriction, yet they agree we should not do 
anything that is in violation of the Constitution. 

Mr. Nasu. I surely agree on that, Senator, and I would buy that 
bill right now, if it stopped at section 1. We do not want anything 
that will violate the Constitution. That goes without saying. 

Senator Warkins. We could not get the Attorney General to agree 
on that yesterday. 

Mr. Nasu. He is the authority. Iam not. I would subscribe to the 
view we do not want to do anything that would violate the Con- 
stitution. 

Senator Warkrns. You mean repelling an attack on an ally, that 
is your language, and the policy they have in mind there under that 
treaty, you would be violating the Constitution ? 

Mr. Nasu. That was not my statement. 

Senator Warkrns. That is the language you quoted. 

Mr. Nasu. That is the trouble with language. It means different 
things to different people. What I think it means, he does not mean. 
That is our trouble. 

Senator Warkrns. Pardon the interruption. I wanted to get that 
clear as you go along. It seemed to me we were getting off the field 
so they could go out and fight anywhere. They went into Korea 
without the approval of Congress. 

Senator Smiru. Mr. Dulles had just gotten back from Korea, had 
he not ¢ 

The Cuarrman. I do not think you appreciate the way the tax- 
payers feel about some of these agreements over there. 

For example, the rank and file of the people read the newspapers and 
see where we deliberate over some of those countries and they put in 
a bill for so many billions of dollars for all the trees destroyed. Our 
boys went over there and fought and now they are charging us for 
every tree. Out in the Northwest where I come from we have the 
Northwest Airlines. We went in and we spent millions and millions 
of dollars in Canada on airfields and we owned them all except the 
runways. Canada kept the runways and when 14 boys flying in a 
Northwest Airlines’ plane were forced down they put those boys in 
jail because they landed on that airway without the permission of 
Canada, in the middle of war. That is the kind of thing that the 
people expect the representatives in Congress to look out for, and it 
is certainly puzzling to me as a taxpayer to find ourselves obliged to 
pay for a tree that 1s cut down, and we have paid for — of them, 
as you know. I should like to have you explain why our taxpayers 
should pay for trees that are cut down over there in a country when 
we were over there trying to help those ae 

Mr. Nasu. Senator, if you will vote for the NATO state forces in 
the treaty, that is one of the provisions in the treaty. 
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(he CuarrMan. Thank God I did not vote for it and I did not vote 
for the United Nations. I voted for our country to keep out of all 


is stuff. I would like to have you tell me why we should pay for 
rees cut down over there in France. 


Mr. Nasu. I do not think we should. 

The CHATRMAN. However, we did. 

Senator Smiru. That is true of all sorts of claims for damages, is 

not? ‘Those nations made all kinds of claims against us, petty as 
ell as great. We went over there and they forget we went to defend 
heir country’s integrity, and we destroyed something in the process. 
Now we pay for it. Do you think we ought to do that ? 

Mr. Nasu. No, sir. 

Senator Smiru. I think we ought to have some further restrictions 

these claims, Mr. Chairman. I think you are quite right. 

Senator Warxrns. And I think these 10,000 contracts or executive 
creements that Mr. Dulles mentioned the other day ought to be looked 
nto by the Congress. Some of them may be the trivial matters that 
ie mentioned. 

Senator Smirn. If there are the 10.000 which Mr. Dulles mentioned, 
; | understand, then I wonder who knows what are in those, because 
Mr. Dulles certainly could not tell us about all the 10,000. 

Senator Warkrtns. It was clearly evident from what he was saying 
that he did not know. 

Senator Smirnu. What that means in effect is that there are officials, 
somebody down the line with more or less authority, maybe very ordi- 
lary, very low scale officials, who are making contracts that are bind- 
ig the whole of this country under their theory. Mr. Nash or Mr. 
Kent entering these negotiations would be one thing because you 
would consider things, but if there are 10,000 of those, there must be 
many thousands made by lower caliber people down the line some- 
where that would be binding upon us. I do not think that ought to be 

allowed. 

Mr. Nasu. Senator, when I was in the Navy, my old boss used to 
say that he was haunted by the importance of decisions that were being 
taken at the level of a $2,600 Government clerk, but he worked himself 
to death because the Lord Almighty only gave him 24 hours a day to 
work in. You have to have people and somehow you just do not get 
the best people for every job. The Lord picked 12 apostles and he got 
1 bum one. 

Senator Smrru. I think ordinarily so far as the military generally, 
with their training—and I made this observation some in Kurope—the 
regular military forces and the regular diplomatic forces in Europe, 
I found to be generally very well informed and attended their jobs all 
right, but it was all these thousands of people that had been rushed 
over there to do this, that, and the other job, and they were making 
agreements binding this country and did not know what was going on. 

Senator Watkins. What I had in mind, Mr. Nash, was the type of 
agreement that sets up the Army of the sort that apparently is imple- 
menting the North Atlantic Pact. It was agreed and undersood that 
the pact meant that it had to be carried out by “constitutional process,” 
and it was agreed by Mr. Acheson that “constitutional process” meant 
that the pact and all provisions of it had to be implemented by. the 
Congress. Yet there has never been a bill passed as far as I know by 
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the Congress implementing that except to put up the money to meet 
the bills incurred. They go over there and make all those agreements 
and I doubt if any one Member of Congress knows what is in them. 
Yet to all intents and pur poses they have been executed and they have 
gone ahead under them. We appropriate the money to foot the bill. 
but we have no part in checking on those agreements. 

Many of them may almost have the purpose and intent of actual 
treaties. we do not know. We awoke one day and found out that we 
had some agreements over at Yalta, Tehran, and Potsdam that were 
in effect treaties. 

The CuatrmMan. As Senator Watkins says, after the agreements are 
all made, if the Congress does not support them, then they bring all 
kinds of pressure to bear and they are going to bring it to the court 
of public opinion, agreements made by men we do not even know. 

Senator Ware: Yet we are held responsible for that type of 
policy, at least to check on the executive department on foreign affairs 
when it comes to agreements and treaties. All we had in mind was 
to protect the Constitution, not to limit it. I think you clearly under 
stand under our system of government we cannot give a free hand to 
the Chief Executive so that he can be an absolute monarch or dictator. 

The CHarrMan. You may proceed. 

Mr. Nasu. Thank you, Mr. Chairman. 

A good example of the speed with which these decisions sometimes 
have to be taken is found in connection with the invasion of north 
Africa in World War II. The issue was whether the French north 
African forces were to fight on our side or to fight against us. Gen 
eral Eisenhower, acting on behalf of the Allies, and with the authority 
of the President, entered into an agreement under which the Allies 
agreed not to disturb the French administrative control of north 
Africa and to cooperate with the French authorities in preserving 
order. This same agreement granted the Allies the rights and privi- 
leges necessary for the conduct of military operations, including the 
use of ports, railways, and other facilities and it is estimated to have 
freed many thousands of Allied troops to fight our enemies. The rush 
of military events oe that these decisions be made without delay. 

Senator Smrrn. Mr. Nash, how do you say this amendment would 
affect that situation there? France was our ally, was it not 

Mr. Nasu. That was a big question at that time. The Government 
of France was the Vichy government. 

Senator Smirn. France was our ally before the Germans took pos- 
session of France; was it not ? 

Mr. Nasu. Well, the word “ally” is kind of a technical thing. We 
had no treaty of alliance or that sort of thing. We thought France 
was our friend. 

Senator Smirn. We were helping France at that time; were we not ‘ 

Mr. Nasu. We thought we were, but the accredited government of 
France did not, and that was the dilemma that General Eisenhower 
was In. 

Senator Smrru. However, that was after the change. 

Mr. Nasu. Yes. 

Senator Smiru. And this territory was under the French Govern- 
ment before the war. 

Mr. Nasu. That is right. 
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Senator Smiru. Do you think that either of these provisions would 
affect the situation you just discussed ? 

Mr. Nasu. | think that the then General Eisenhower would have 
been unable to have entered into such an important agreement as this 
without some previous legislation. Yes, I do. 

Senator SMiru. I cannot agree with that. I think that was some- 
thing that could be done without any restriction on that. All right, 
go ahead. 


WOULD HAMPER DEVELOPMENT OF UNITED STATES BASE PROGRAM 


Mr. Nasu. The third possible difficulty is that this resolution might 
eriously hamper the development of an adequate base program for 
lefense of the United States. 

The United States base complex is an extremely vital part of our 
overall provision for national security. Our overseas bases serve 
both as a deterrent to a potential aggressor and as a first line of de- 
fense. The negotiations to obtain these bases involve some of the 
most difficult and delicate problems of international diplomacy. 

Much of the background material is of a highly classified nature ; 
such a thing, for example, as the type of runway, which would in- 
dicate the type of craft we want to use there. Often, the opportunity 
to obtain these rights is only available for a short time. All of these 
factors make it essential that no cloud be cast over the authority of 
he President to make these agreements. Section 4 could raise doubts 
concerning that authority which would make it extremely difficult 
for us to obtain the rights we need. 

A further problem would arise—tiis is a very important point, 
| think, Mr. Chairman—if section 4 were used as a vehicle for legis- 
ation to shorten the life of executive agreements to the term of the 
President who makes them. ‘That it would be so used is suggested 
oth by the language of section 4 as it originally appeared in Senate 
Joint Resolution 130 of the last Congress and by Senate Joint Resolu- 
tion 2, the legislation concerning executive agreements which is be- 
fore this Congress. 

This is something that puts us under the greatest pressure from the 
Appropriations Committee of both the Senate and the House. If we 
are going to put large sums of money in the base in Greenland and a 
base in North Africa, they wanted to know if we had good tenure 
there. 

Senator Smiru. You mean by that the executive agreements should 
run beyond the term of the President that negotiates them, regardless 

of whether Congress approves them or not. By that same token you 
mean that the present administration thinks that all of the executive 
agreements made by the last administration should be kept in force? 

Mr. Nasu. Not necessarily, no, sir. If it was provided that execu- 
tive agreements terminated or were terminable each time the Presi- 
dent’s term ended, the United States obviously would be unable to 
ybtain the long-term base rights which are necessary before we could 
safely undertake any extensive program to construct adequate facil- 
ities on the sites which we obtained. Obviously, if the United States 
had the option to terminate base agreements every 4 years, the other 
parties would require similar options. In fact, they also might want 
the right to terminate every time their governments changed. 
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When we come up, for example, to ask for some money from Con 
gress for the airbase at Thule, they said, “What do you have there in 
the way of long-term rights?” If we had a provision that that agree- 
ment was going to expire within 3 or 4 years, it takes that long some 
times to build a case. 

Senator Smiru. The difference is you would do that by treaty then 
instead of having executive agreement and negotiation by the Presi 
dent. You would proceed in the usual manner prescribed, by treaty, 
would you not? 

Mr. Nasu. Perhaps the basic agreement could be handled by treaty, 

Senator Smiru. Is not that the way such questions were handled up 
until this rather new system of invoking the privilege of making 
executive agreements ? 

Mr. Nasu. I do not know on that. 

Senator Smiru. I mean back in our history have we not had treaties 
that — care and provided for such cases as that? 

Mr. Nasu. Yes. 

Senator Sarr. Therefore that would be the normal process under 
the See to follow. 

Mr. Nasu. It might well be. 

Senator Smrru. W hy would it be unreasonable to require that it 
be done that way? Then everybody would know what sort of agree- 
ment we are making with Iceland, or Greenl: and, or any other nation. 

Mr. Nasu. We have to have previous legislation before we can even 
go after such an agreement. 

Senator Smrrn. You would? I understand the procedure would be 
for the Executive to have the negotiation leading up to a tentative 
form of treaty and that would be submitted to the Senate to approve. 
You know how quickly we approved the Japanese Treaty, do you not? 

Mr. Nasu. Yes, sir. 

Senator Smiru. So if it is something that the people understand 
you have never had any trouble with the Senate approving a treaty 
so far as I recall. 

Mr. Nasn. I had a little trouble with Senator Langer yesterday, 
sir. 

Senator Smirn. I was not here yesterday. 

Mr. Nasu. I think he has some more questions for me on it too, That 
is all right. 

The Crarrman. I will tell you frankly if you do not get that fixed 
up, you will never get those agreements approved by the United 
States Senate. 

Mr. Nasu. I hope you will let me come back and talk to you. 

The Cuatrman. You can talk all you want to, but I know you will 
not get the Foreign Relations Committee to pass it. That is honestly 
my opinion. 

Mr. Nasu. I did not get finished with my story when I had to leave 
for the White House. 

The Cuamrman. As far as I am concerned, we will let you talk for 
a week, if you want to. 

Senator WaTxrns. You have been referring to section 4. Let me 
read that sentence: 


































































































































































































All executive or other agreements between the President and any international 
organization, foreign power, or official thereof, shall be made only in the manner 
and to the extent to be prescribed by law. 
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Is it your contention that the present agreements that have been 

ade have all been made according to law? 

Mr. Nasu. Yes, sir; I hope so. 

Senator Warkins. Then there is no prohibition of those in the 

ture if there is law authorizing those types of agreements; is there? 

Mr. Nasu. My understanding of the word “law,” Senator, is and I 
meant that I regard any agreements that I know about, executive 
agreement or other wise, as being under the law of the land, which 

ncludes the Constitution, but not a previous statute enacted by Con- 
gress. In other words, what I was trying to do, and to answer your 
question, was to say, I think they are legal. I do not think they are 
illegal. I do not think they violate the ¢ ‘onstitution or the law of the 
ind. 

Senator Warxrns. You do not object to us saying that those agree- 
ments must comply with the Constitution. That is what it sé ays. 

Mr. Nasu. No, sir. 

Senator Watkins (reading) : 

Such agreements shall be subject to the limitations imposed on treaties, or the 
making of treaties, by this article. 

This article makes a treaty that is in violation of the Constitution 
void. That same rule applies to these executive agreements. It ap- 
plies to these executive agreements that have been entered into in the 
past and that are to be entered into. I cannot see any reason why you 
would want anything over and beyond what is allowed by the Consti- 
tution. That is about all it says here. 

Mr. Nasu. To us it says a lot more. 

Senator Warkrns. It makes me wonder’ what kind of agreement 
you have in mind that is going to be prohibited by this. Can you give 

3 an example of something that will be over and beyond what this 
says ¢ : 

Mr. Nasu. It is not an agreement that would be prohibited. It is 
the ability to negotiate the agreement that I am talking about, in 
terms of the phrase “to be prescribed by law,” and, namely, legislation. 

Senator Smirn. There is no restriction in any of this on your ability 
to negotiate. 

Mr. Nasu. Senator, I have been in some pretty protracted inter- 
national negotiations the last couple of years, and if every gambit 
that we would make from our negotiating side of the table was ai 
stood by the folks on the other side as being something that we could 
not commit the Government to until Congress had passed a statute, 
such details 

Senator Burter. That did not stop them at Yalta, did it? 

Mr. Nasn. Please do not take me back there. 

Senator Burier. They had the Constitution sitting there. They 
knew the President of the United States did not have authority, but 
they did it. 

Mr. Nasu. If I may speak of a negotiation in a minor matter—I 
have not had any part of those big ones—we are building a pipeline 
for the carrying of fuel across France. We want to have control of 
that pipeline. On the other hand, the « capacity of the pipeline is such 
that in peacetime we do not need all of it for our forces that are there 
now. 
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Senator Warkins. Who is “we! 

Mr. Nasu. The United States Government. 

Senator Warxkrins. You do not mean the United Nations? 

Mr. Nasu. No. 

Senator Warkrns. Just American? 

Mr. Nasu. This is an American operation for the support of Ameri. 
can forces in Europe. 

Senator Watkins. Under the North Atlantic Treaty ? 

Mr. Nasu. Well, it is for forces that are in Europe in support of 
the Atlantic Treaty, but it is what I call a unilateral United States; 
it is not used or for use by all the other NATO countries. 

Senator Warkins. It is not being used in behalf of the North At 
lantic Treaty at all then? 

Mr. Nasu. No, sir. 

Senator Warkins. Just the United States / 

Mr. Nasn. Yes, sir 

Senator Warkins. We are in there in two capacities even under 
the treaty ¢ 

Mr. Nasu. That in a sense is correct, sir; yes. We have United 
States Armed Forces in Europe which we have to supply with lines 
of communication, and so forth. 

Senator Warkrns. Those are your occupation forces ¢ 

Mr. Nasu. That we want for our own United States interests; not 

NATO operation necessarily at all. Here is a question of France 
saying “Can we use some of this facility? Can we have some of the 
jet fuel?” 

Senator Smirn. They can take it like Mossadegh took the British 
over if they wanted it, could they not? If the French decided to dis- 
regard the United States, they would take it, would they not? We 
could not stop them. 

Mr. Nasu. I am trying to negotiate with them an agreement where 
they will not do that. They will say, “You can build your pipeline 
under eminent domain or the equiv: alent thereof, but we want to 
negotiate in return for that privilege and let us buy from you some 
of its fuel that you may not use.” Would that sort of thing have to 
come back up here to the Senate? Would there have to be some 
prior approval of that before I can make that agreement ? 

Senator Smirn. Not pursuant to these proposed enactments. 

Senator Watkins. The fact of the matter is when you sit down to 
negotiate you have before you then the fact that you are bound by 
the American Constitution and you cannot go beyond it and you 
cannot go beyond existing law. Suppose the Defense Department 
would come to the Congress and say, “We would like to have a law 
that would authorize us to enter into all these types of agreements 
without having to come back to Congress.” I think you would get 
that; that is, when it comes to the minor agreements. When it comes 
to the larger agreements that affect international policy and that sort 
of thing, I think you should come back to Congress on those. How- 
ever, it would be an easy matter to have a law passed authorizing you 
to do just that. 

Senator Smrru. Would we not do that in the Appropriations Act 
itself? Would that be such an item as would be taken care of b 
specific appropriation? Would that be taken care of by the deci- 
sion of the Defense Department to use some of those funds? 
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\r. Nasu. We had to get the broad authorization from Congress 

the appropriation measure to undertake the construction of a pipe- 

e in Europe. 

Senator Smiru. You had no difficulty in getting that done. 

Senator Warkrns. You had = have the money first. 

Mr. Nasu. The details of it is what I am talking about. This 

creement that we would ene ite back and forth has a lot of tech- 
ea details. The trouble, Senator Watkins, with your point is that 

some people think this problem is the size of a pebble, but to other 

peo an what to you would be a pebble would be a mighty big rock. 

Senator Smiru. I think you have answered the question by saying 
that very problem was presented to Congress by way of the appro- 
priation authorization bill and then by perhaps a definite appropria- 
tion bill. So, you did get permission of Congress to that extent, did 
you not ¢ 
' Mr. Nasu. Yes, sir. 

Senator Smiru. And that did not impede you at all in your nego- 

iations, did it? 

Mr. Nasu. No, Senator, but the point I am trying to make is that 
there the Senate and the House gave us the broadest possible kind of 
authority. 

Senator Smirn. That is what this presupposes. 

Mr. Nasu. If together with this anticipatory legislation you are 
going to give broad grants of authority that will say that the De- 
fense Department ¢ ‘an negotiate agreements for setting up lines of 
logistics for its troops in Europe, I do not think that would help 
very much. 

Senator Watkins. Do you not think you ought to have that au- 
thority ¢ 

Mr. Nasu. I think we have that authority. 

Senator Watkins. Under existing law ? 

Mr. Nasu. I think that Congress, by virtue of giving us the ap- 
propriations to support an army, an army that is both at home and 
abroad, has by implication said, “You have the authority to do those 
(hings necessary to keep that force going.” 

Senator Warkrns. You understand, do you not, that in the Congress 
legislation in the appropri ation bill is out of order ordinarily? We 
have to use some points and some rules in order to do it that way. A 
better way is to have a general authorization so you know you are well 
within the limits of your authority there. There has never been, as far 

s I have been able to determine, any resistence in the Congress to 
giving you the necessary authority to take care of these routine minor 
things that you are talking about—airbases and all that sort of thing. 

Mr. Nasu. Senator, that is what I think as to the way things are, 
as we have just exchanged it here. It is working pretty well and that is 
why I do not think it is necessary. 

Senator Warktns. This simply says you have to do it according to 
the Constitution and according to law, and I do not know why you 
should object. 

The thing that puzzles me is why you should object if you are not 
fighting a war. 

Mr. Nasu. We go back and forth on that. 

Senator Watkins. You would not say for a moment that you have 
gone beyond the law in any agreement to date, would you ? 








O80 TREATIES AND EXECUTIVE AGREEMENTS 


Mr. Nasu. No, sir. 

Senator Smirx. Would you not say, Mr. Nash, that, if there had been 
made any executive agreements in contravention of the present con- 
stitutional provisions, it is not legal and ought not to be considered 
legal enactment by officials of this country. 

Mr. Nasu. Anything that violates the law of the land, 

Senator Smirn. All right. 

I cannot see myself how your Department can be impeded in the 
slightest by the adoption of either one of these provisions, and I do 
not. think it is that sort of thing that this legislation was aimed at. | 
think this legislation was aimed at Yalta and such conferences and 
more important subjects you have been talking about this morning. 
That is why I asked you to relate your arguments to the specific 
language, but I do not think the Defense Department has a particle of 
fear if either of these provisions are enacted. 

Mr. Nasu. In shooting at the hawk, you are getting some of our 
chickens, too. This is so widespread. 

Senator Smirn. Is it that, or is it the general feeling by every ex- 
ecutive department that it should have complete unrestric ted author ity 
to do whatever it thought ? 

Mr. Nasu. That is not the feeling in Defense, sir. 

Senator Smrrxu. That has generally been the situation in the world 
as we have talked about this now. The executives always wished to 
be in full and complete control, and sometimes it is necessary to give 
them complete control. 

Mr. Nasw. Mr. Chairman, I have two more paragraphs to go. 

The Cuarrman. Take the next one. Just take one of them and see 
how we get along. 

Mr. Nasu. We should have more than 4 years’ guaranteed tenure 
to justify extensive base development. The bases which the United 
States obtained from Great Britain are held for 99 years. So are the 
bases which we have in the Philippines. There are others which we 
have for the duration of the North Atlantic Treaty, which will run for 
at least 20 years. To reduce these 4-year terms, or shorter, would be 
very dangerous to the security of the United States. 

Senator Smirn. This legisl: ation does not propose that, does it, at 
all? 

Mr. Nasu. Senate Joint Resolution 2, as I read it 

Senator Smrru. Go ahead and read it. That is not either one of 
these. 

Mr. Nasu. Section 1, subdivision 3, says: 

They shall be deemed to terminate not later than six months after the end 
of the term of the President during whose tenure they were negotiated unless 
extended by proclamation of the succeeding presidents. 

The Cuarrman. That is not even here. That is in the Foreign Re- 
lations Committee. That is not before this committee here. 

Mr. Nasu. We worry about it because it is before the Senate. 

Senator Smirn. That is not in force now and the second and the 
more important one to me is that if you wanted to be granted bases 
for 99 years, that would be a matter for ordinary treaty negotiation 
in a way provided for by the Constitution and approved by the Senate. 
That could be done just as easily, in fact much easier, than by an ap- 
propriation for building the base because in the case of a treaty only 





TREATIES AND EXECUTIVE AGREEMENTS 981 


ie Senate would have to pass on it. Therefore, that would be such 
simple matter for the executive through your Department or what- 
ver the department it is to negotiate the treaty saying we are to 
iave these bases for 10, 20, 50 or a hundred years, or whatever the 
time is, or to grant these bases, whichever it is, and that to be reported 
o the Senate as a treaty and the Senate would ratify it just as quickly 
they would in an appropriation bill for constructing the bases. 
[hat is to keep one administration, as I understand it, from being 
bound by the previous administration on matters that the new ad- 
\inistration does not think ought to be carried out. That is the rea- 
on I asked the question just now, to see how you would answer that: 
Does the present administration admit that all of the executive agree- 
nents made by the prior administration should be kept in force? And 
ui were not willing to say that they did want to keep all those execu- 
ve agreements. I did not think you were going to say that. 

Mr. Nasu. I certainly cannot speak about any agreement that I 
know nothing of. 

Senator Warxtns. The resolutions before this committee and the 
only ones before this committee are 1 and 43. 

Mr. Nasu. I undertsand that. The predecessor of Senate Joint 
Resolution 1, Senate Joint Resolution 130, has the same sort of thing 
that this Senate Joint Resolution 2 does. 

The CuammMan. You have one more paragraph to go. 

Mr. Nasu. I have one more paragraph to go. Today, more than 
ever before, the power of the United States to defend itself is inex- 
tricably bound up with the power of the United States to control 
ts foreign affairs. In the same way, the President’s power as Com- 
mander in Chief of our Armed Forces is tied in with his power as 
executor of our foreign policy. 

The Cuarrman. How does this first resolution prevent that? Name 
the section. 

Mr. Nasu. Senator, this is what I call a peroration. 

Senator Smiru. In other words, this is for effect. 

Mr. Nasu. It isa pretty good peroration. 

To weaken any one of these powers must of necessity weaken them 
all. 

Accordingly, the Department of Defense strongly urges that the 
resolution not be adopted. 

Senator Warxrins. Which would you be against, 1 or 43? 

Mr. Nasu. No. 1. 

Senator Smirn. You said in answer to Senator Watkins’ question 
that your argument was made against Senate Joint Resolution 1. 
Were you arguing against Senate Joint Resolution 43 ? 

Mr. Nasu. I would apply the statement to both Senator Watkins’ 
resolution and the resolution offered by the large number of Senators 
here. 

Senator Smiru. You do regard Senate Joint Resolution 43 as less 
complicated ? 

Mr. Nasu. It is shorter, Senator, and I think it may well bite just 
as deeply. 

Senator Warkrns. I think it bites deeper. It is intended not only 
to take care of the domestic affairs, but also to prevent going beyond 
the Constitution in foreign affairs. 

The Cuatrmay. Is there anything else you would like to say? 
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Mr. Nasu. Senator, I would like to say goodbye. Seriously I an 
very, very glad to have been given this chance to state our point of 
view and I appreciate your courtesy. 

The Cuamman. Have you any questions ? 

Mr. Smrruery. I noticed in the presentation of the Secret tary of 
State, the Attorney General, and now the Assistant Secretary that 
nowhere in the statements was there any discussion of the third sen- 
tence of Senate Joint Resolution 43. I would like to have you, sir, 
if you would, address yourself to the first clause of that sentence which 
provides that executive agreements shall be subject to regulation by 
the Congress. Do you object to that? 

Mr. Nasu. Could I have a copy of that resolution ? 

Mr. Smiruery. Certainly. 

Mr. Nasu. It is a sentence that reads: “Executive agreements shal] 
be subject to regulation by the Congress and to the limitations imposed 
on treaties by this article”? 

Mr. Smirury. Yes. At the moment I am merely directing yow 
attention to the first clause which ends with the word “Congress.” 

Mr. Nasu. And the question is, sir? 

Mr. Smirney. The question is, Would you favor that clause? 

Mr. Nasn. Making the clause stand nakedly, I am constrained to 
say that I think I would have to object to it. It is one of these things 
you do not know what you are in for when you say, “shall be subject 
to regulation.” 

If the regulation, as I have stated before, would be such as to make 
it, if not impossible, at least more difficult than it is now—and it cer 
tainly is difficult enough for the executive branch of the Government 
to deal with ofher nations and other nations’ officials—I would be 
constrained to object to it. F 

I cannot speak too strongly or too sincerely at how important it 
is that whether they are the most efficient ones you could get or not, 
the ones who are on the front line of negotiation, you let them have 
enough flexibility so that they will not be a pushover for the fellow 
on the other side of the table. If we are handcuffed so that we cannot 
bat it out and get the best possible agreement for the United States, 
I would be constrained to object to it. 

Senator Smirn. If we assumed that that language now, “Executive 
agreements shall be subject to regulation by the Congress,” up to that 
point, meant that Congress might say to the Defense Department, 
“All right, now, you are going to be given appropriations to build 
bases in North Africa” or France or anywhere else, “and you are 
authorized to make such executive agreements as will be necessary 
for you to build those bases and implement them” under certain con- 
ditions, that is, “you should use forces of a certain type to build those 
bases” or “they should be equipped in a certain way”—I mean in a 
very general way—would you find any objection to Congress passing 
a law saying that should be done ? 

Mr. Nasu. On that specific I would not, as to the point of view of 
defense, Senator; I would not want, however, to indicate what that 
might mean in principle. 

As I said at the outset, I do not know enough about this business to 
say what that would mean in principle, in terms of what the Attorney 
General and the Secretary of State have addressed themselves to. 
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| would say this to you, sir: that that sort of legislation is something 
it Congress has given us in one appropriation act after another and 
have been able to live with it. 
Senator SmirH. You have had no difficulty along that line? 
Mr. Nasu. No, sir. 
Senator SMITH. Suppose we should have a serious depression here 
| at the same time we were having this depression millions of labor- 
ng men were thrown out of work and we were spending 6 or 8 billion 
lollars in Europe, and Congress should say, “We are going to appro- 
priate the money because we think it is necessary and in the interest of 
defense, but we are going to attach to that insofar as possible and 
where available that American workmen should be used.” 
Would that be objectionable ? 
Mr. Nasu. We have that sort of qualification put on us in every bill 
ve have; yes, sir. 
Senator Smiru. I thought you did. You would have no serious ob- 
ection to that sort of regulation by Congress, would you? 
' Mr. Nasu. I think that is normal legislation, Senator. For exam- 
ple, in the mutual security, which is my business, military assistance 
program, my resposibility, the Mutual Security Act tells us that we 
should in the placing of our contracts see that we do not impinge upon 
ollective bargaining progress, that we do not promote cartels, and a 
number of qualifications that are placed upon us. 
Senator Smiru. Those restrictions have not offered any real impedi- 
ment to your going to work, have they ¢ 
Mr. Nasu. "They have given us some headaches, but that is part of 
egame. We try to live up to the judgment of Congress. 
Mr. Smirney. Do you think that the clause I quoted to you is declar- 
itory of constitutional law ? 
Mr. Nasu. I do not know, sir. 
Mr. Kenr. The word “regulation” bothers me a little. I am certain 
that any statute that you pass which overrides any executive agree- 
ments and overrides any statute you have passed in the past that is 
contrary to that statute is void. Executive agreements are subject to 
your power completely. It just comes down to what that word “regu- 
lation” means. I mean should you take over the whole field rather 
than hit the sore spots ¢ 
Senator Smirna. The main point of this whole thing it seems to me 
s whether or not we are going to be willing to trust in the hands of 
men, some wise and some not wise, too great authority in making of 
igreements for the United States. I do not think there is anybody 
nterested in either of these bills that wishes to impede anyone—cer- 
tainly I do not—at all. However I can see with all the thousands of 
igreements being made, we may wake up some fine morning and find 
ourselves in a much more serious predicament than we know by the rea- 
son of exercise of authority by someone far down and of little wisdom. 
Mr. Ken. I would like to say that the constitutional law point that 
Mr. Brownell and Mr. Dulles made is correct, that under the broad 
powers of the President to conduct foreign affairs as Commander in 
Chief there is a constitutional power to go ahead on these lines, al- 
though not by law; it is just the Constitution. 
Senator Smiru. That would be the law, would it not? 
Mr. Kenr. Well, in Senate Joint Resolution 1, you say, “as pre- 
scribed by law” and that I take to mean statute. 
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Senator Smrru. I thought that Constitution and statute both would 
mean law. However I have not had time to study law lately. 

The Cuatrman. We want to thank you, very, very much for your 
kindness in coming here. 

Mr. Nasu. Thank you, Mr. Chairman. 

The Cuamman. Judge Phillips is here, and I understand his testi 
mony is very short. Is Chief Judge Phillips of the United States 
Court of Appeals for the Tenth Circuit present? I understand you 
have a very, very brief statement. 

Judge Puiurrs. No, lam afraid it is not brief, sir. 

The Cuatrman. Then, sir, we will have to take it up after lunch. 

Senator Smirn. Mr. Chairman, I think that is wise if that suits 
Judge Phillips because we have now with us a very distinguished 
jurist that I have known many years, and I would like to hear him 
and I am sure the people would like to hear Judge Phillips’ considered 
judgment on this matter. 

Senator Burier. I hate to miss it. 

Senator Smrru. I have the greatest confidence in him. 

The CuatrmMan. What time will it be agreeable to get back here ? 

Senator Warkins. 2 or 2: 30. 

Senator Burier. Senator, can you make it 2: 30? 

I have an Internal Security meeting at 2. 

The Cuarrman. I think it will be better to make it 2: 45. 

Senator Burier. That suits me better. 

The Cuarrman. We also promised to hear Mr. Tuttle. Will that 
be agreeable to you, 2: 45? 

Mr. Turrie. Any time the committee sits, I will be here. 

The Cuatrrman. I believe we will hear from Judge Phillips at 2: 45 


and have you follow him, if that is agreeable to you. 

Mr. Turtie. It is perfectly all right. 

The CHarrman. We will recess then until 2: 45. 

(Thereupon, at 12:05 p. m., the committee recessed to convene at 
2:45 p.m. of the same day.) 


AFTERNOON SESSION 


The Cuatrman. The meeting will come to order. 
Judge Phillips, we will be delighted to have you testify. 


STATEMENT OF HON. ORIE L. PHILLIPS, CHIEF JUDGE, UNITED 
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT, DENVER, 
COLO. 


Judge Puituies. I have filed a written statement and through in- 
advertence the heading of it does not mention Resolution 43. I would 
like to have that added. 

The CuHarrmMan. Would you amend it as requested, Mr. Reporter? 

Judge Pues. In fact, my remarks are more directed to Resolu- 
tion 43 than to Resolution No. 1. 

Mr. Smiruey. Judge, before you begin your statement, could you 
tell the committee how long you have been a judge in the Federal 
courts ¢ 

Judge Puituirs. Yes. Iam nota bit sensitive about my age. More 
than 30 years. 
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‘ir. SmrrHey. How long have you been a chief judge in the tenth 

ut? 

Judge Puiiurps. Since 1940. 

Mr. Smirney. Your address at the present time is Denver. Colo? 

Judge Pumps. That is right. 

\ir. SmrrHey. What is the street number ? 

Judge Pamurrs. 415 Elm Street. My mailing address is post-office 

x 2210, Denver. 

\t the outset, I want to state that I favor an amendment to the 
United States Constitution with respect to the treaty-making power 
ind power to make executive agreements substantially in the form 
proposed and recommended by the American Bar Association, which 
| understand is substantially the language of Senate Joint Resolution 
No. 48. 

May I be permitted to preface what I have to say upon what seems 
to me to be two fundamental concepts: First, our Federal Govern- 

ent is and should continue to be one of delegated and limited powers. 
Its powers should be limited to matters that are national in scope and 
character, and matters which are essentially local in character should 
be reserved to the States and the people, with the power to deal with 
them in the light of peculiar local conditions and problems which differ 

dely throughout the various sections of our vast country ; 

Second, it should not be possible through the exercise of the treaty- 
making power or by the exercise of legislative power derived from 
treaties to deprive an American citizen of any of his fundamental 
rights and freedoms. 

Now, I have had the question asked me and I suppose it arises fre- 
quently, why does the treatymaking power under the provisions of 
our Federal Constitution, which have not been changed since its adop- 
lion, now give rise to questions of supreme importance? In my opin- 
ion there are three reasons: One is that in what is otherwise a govern- 
ment of limited and delegated powers under the Constitution, no ex- 
press limitation exists under the treatymaking power and the existence 
of any implied limitation is certainly shrouded in doubt ; 

Second, a basic change of viewpoint is being carried into effect with 
respect to the functions and purposes of treaties. A veritable ava- 
lanche of new treaties is under consideration by the United Nations 
and its affiliated organizations in the social, economic, cultural, civil, 
and political fields. It is reliably reported that they have 200 treaties, 
to use the vernacular: “In the works.” 

Third, persistent efforts have been made during the past two dec- 
ades to find aditional constitutional bases for the expansion of the 
powers of the Federal Government, and the treaty power has been 
seized upon as a conveniently available vehicle for such expansion. 

The Cuarrman. Judge Phillips, I notice you left out one paragraph. 
Do you intend to leave that out, on page 1? 

Judge Puures. Well, I thought 1 would bring that in a little later. 

The CHairMan. I wanted to be sure you have not changed yonr 
mind on it. 

Judge Puiurrs. I have not changed my mind in the slightest. Since 
you question it, I gave as an example of my second premise something 
which I have been very very much concerned about. I will deal more 
particularly with it a little later, but it is the idea that we should by 
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treaty, or could by treaty, provide that one of our citizens, for an offense 
he committed within the territorial limits of the United States, might 
be charged, tried, convicted and punished by an international tribunal 
where he would not be accorded our fundamental right of trial by 
jury or other fundamental rights which we guarantee to our own 
citizens charged with offenses in this country. 

That of course comes up in the Genocide Convention, as I will point 
out a little later. It arises in a statute of an international criminal 
court, to which I will refer later. ‘That to me is a horrible example 
of the use of the treatymaking power which would deprive an Ameri- 
can citizen of what we regard as very fundamental rights. 

Further on the subject, I may mention the draft statute on an inter- 
national criminal court. 

It has been asserted by eminent men that the constitutional limita- 
tions and safeguards which we afford our own citizens when charged 
with a domestic offense either against Federal law or against State 
law by the Federal or State Constitution would have no application 
to a man charged with a so-called international crime and taken be- 
fere such a tribunal, that the right of trial by jury could be taken 
away from him and that statute indeed as now proposed takes it away 
from him. 

Moreover, it goes further. It has a little phrase in there saying he 
may speak but shall not be required to speak, plainly in the court 
proceeding. It does not protect him against an extrajudicial con- 
fession, and those of us who have been able to discern the technique 
of police states know that they always convict some poor devil with 
a confession which they extorted from him before he was brought on 
for trial. 

As far as I am concerned, I do not want that to happen to any 
American citizen. 

Now, I have digressed and gotten out of order, but I hope you will 
pardon me, but you had touched something which to me is very very 
serious. 

I think the issue presented in this debate is whether a constitutional 
amendment limiting the treatymaking power is necessary to preserve 
the reserved rights of the States and the principle of local self-govern- 
ment and to safeguard the rights and liberties of our people. And 
if it is necessary, whether what we propose meets that requirement 
and does not unduly limit the exercise of proper Federal power. 

Now, until recently it was a fundamental concept of international 
law that it was a law between States and not between individuals or 
between individuals and States. 

A treaty is primarily a compact between independent nations and 
depends for the enforcement of its provisions on the honor of the 
governments which are parties to it. If dishonored, its infraction 
becomes the subject of international reclamation and negotiation. 

Now, at the time the Constitution was adopted and until recently, 
treaties, entered into by the United States, generally were compacts in 
that primary sense, imposing duties and obligations on the contracting 
states and not on individual citizens. True, under the supreme law 
provision of our Constitution, a self-executing treaty becomes munici- 
pal law in the United States and such a treaty may confer rights upon 
citizens or subjects of a signatory nation, residing in the United States, 
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ch partake of the nature of municipal law and which are capable of 
enforcement as between private parties in the courts. An illustration 
| found in treaties which regulate the mutual rights of the citizens 

d subjects of the contrac ting parties with respect to the devolution 
of property to aliens by devise or inheritance. 

Now, I would like to refer to a statement by Mr. Hamilton in the 
Federalist. Speaking of treaties or treaty power, he says: 

It relates neither to the execution of the subsisting laws, nor to the enaction 
of new ones; and still less to an exertion of the common strength. Its objects 
are contracts with foreign nations, which have the force of law, but derive it 
from the obligations of good faith. They are not rules prescribed by the 
sovereign to the subject, but agreements between sovereign and sovereign. 

Mr. Jefferson in his Manual of Parliamentary Practice, had this to 
say: 

By the general power to make treaties, the Constitution must have intended 
to comprehend only those objects which are usually regulated by treaties, and 
eannot be otherwise regulated. 

It must have meant to except out all those rights reserved to the States; for 
surely the Presdent and the Senate cannot do by treaty what the whole Govern- 
ment is interdicted from doing in any way. 

I think that was the fundamental concept at the time our Constitu- 
tion was adopted, but we have gone a long ways away from that idea. 
It ceased to prevail with the decision of the Supreme Court in Mis- 
sourt V. Holland as I shall presently undertake to show. 

Today treaties are being proposed, and at least one has been sub- 
mitted to the Senate for ratification, which impose civil and criminal 
liability for acts of citizens of the United States or which affect rights 
of and impose duties and obligations on citizens of the United States, 
in areas heretofore within the reserved powers of the states. 

Now I refer to section 2, paragraph 2 of article II of the Constitu- 
tion. You all know what it s ays, but may I repeat it: 

He (the President) shall have Power, by and with the Advice and Consent of 
the Senate to make Treaties, provided two-thirds of the Senators present concur. 

Now, I invite you to note that that is a grant of power in general 
terms. The only limitation on it is the manner of its exercise. 

Now, in the United States v. Curtiss-Wright Corporation, the courts 
held that the tre: itymaking power is not one granted by the States; 
that it does not depend upon an affirmative gr ant in the Constitution ; 
that without such a grant it would have vested in the Federal Gov- 
ernment as necessary concomitants of nationality; and that the United 
States is vested with all the powers of government necessary to main- 
tain an effective control of international relations. 

In United States v. Belmont the court said: 

* * * 


the external powers of the United States are to be exercised with- 
out regard to State laws or policies. 


and in United States v. Pink, decided in 1942, the court said : 

* * * the field which affects international relations is “the one aspect of 
our Government that from the first has been most generally conceded impera- 
tively to demand broad national authority.” 

Now, I say on the basis of those pronouncements it is, so far as any 
thing we can draw out of the Constitution is concerned, an unlimited 
grant of power. I think there should be some implied limitation, but 

30572—53——63 
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I will come to that a little later and show there is some doubt even 
about that. 

It is true that dicta may be found in decisions of the Supreme Court 
to the effect that while the tre: itymaking power is not limited by any 
express provision in the Constitution, it does not authorize what the 
Constitution forbids and its exercise must not be inconsistent with the 
nature of our Government and the relation between the States and 
the United States. But to this day no treaty has been judicially de- 
clared to be beyond the treatymaking power of the National Govern 
ment. 

Now may I direct your attention to article VI, paragraph 2, of the 
United States Constitution, which provides: 

This Constitution and the laws of the United States which shall be made in 
pursuance thereof; and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land: and the 
judges in every State shall be bound thereby, anything in the Constitution or laws 
of any State to the contrary notwithstanding. 

You no doubt have observed that under this provision laws of the 
United States are the supreme law of the land only if made in pursu- 
ance of the Constitution, while treaties are declared to be the supreme 
law of the land if they are made under the authority of the United 
States. 

I have heard it said recently that the purpose of that provision with 
respect to treaties was to take in existing treaties. The framers of the 
Constitution certainly did not phrase their language that way. They 
did not say all treaties made under the authority of the United States 
or which shall hereafter be made pursuant to this Constitution shall 
be the supreme law of the land. They said all treaties made or which 
shall be made under the authority of the United States shall be the 
supreme law of the land. 

Now, the other pertinent constitutional provision is section 8 of 
article I which grants to the Congress the power to make all laws neces- 
sary and proper for carrying into execution its enumerated powers 
and “all other powers vested by this Constitution in the Government of 
the United States, or in any department or officer thereof.” 

Under that provision, the Congress may enact laws to implement 
and carry into effect a treaty made under the authority of the United 
States, although it would not have power under the Constitution 
to enact such laws in the absence of the treaty. That was the revo- 
lutionary holding in my judgment in the decision of the Supreme 
Court in Missouri v. Holland. 1 admit that you can find literal lan- 
guage in the Constitution which will support what was said in Jfis- 
sour’ VY. Holland, but I do not think it was ever intended that you 
could pass a treaty which dealt with domestic affairs and then Con- 
gress could impinge upon the reserved rights of the State and legis- 
late under the treaty. That is the effect of the decision. 

Two cases have been cited holding that the Migratory Bird Act was 
unconstitutional, then the United States negotiated the treaty with 
Canada, then laws were passed to implement that treaty. Justice 
Holmes said : 


Whether the two cases— 
one that held the earlier laws were unconstitutional 


Whether the two cases cited were decided rightly or not they cannot be ac- 
cepted as a test of the treaty power. Acts of Congress are the supreme law of 
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land only when made in pursuance of the Constitution, while treaties are 


be matters of the sharpest exigency for the national well-being that an act of 
gress could not deal with but that a treaty followed by such an act could, * * *. 
ind the Court upheld the validity of the congressional enactment im- 
plementing the treaty. 

Now, the development which I referred to with respect to a change 
in viewpoint as to the function and purpose of treaties was noted by 
the great late Chief Justice Charles Evans Hughes as far back as 
i929. He made an address to the American Society of International 
Law in which he said in part: 

if we take the Constitution to mean what it says, it gives in terms to the 
United States the power to make treaties. It is a power that has no explicit lim- 
tation attached to it, and so far there has been no disposition to find in any- 
thing relating to the external concerns of the Nation a limitation to be implied. 

Now there is, however, a new line of activity which has not been very notice- 
able in this country, but which may be in the future, and this may give rise to 
new questions as to the extent of the treatymaking power. 

+ * * This is a sovereign Nation; from my point of view the Nation has the 
power to make any agreement whatever in a constitutional manner that relates to 
the conduct of our international relations, unless there can be found some express 
prohibition in the Constitution, and I am not aware of any which would in any 
way detract from the power as I have defined it in connection with our rela- 
tions with other governments. But if we attempted to use the treatymaking 
power to deal with matters which did not pertain to our external relations but 
to control matters which normally and appropriately were within the local juris- 
dictions of the States, then I again say there might be ground for implying 
a limitation upon the treatymaking power that it is intended for the purpose 
of having treaties made relating to foreign affairs and not to make laws for the 
people of the United States in their internal conrerns through the exercise of 
the asserted treatymaking power. : 

But the State Department during the last administration took a 
position contrary to the implied limitation suggested by the late 
Chief Justice. In a statement released by the State Department, in 
September 1950, it said : 

There is no longer any real distinction between “domestic” and “foreign” 
affairs. 

The growing tendency to undertake to create a basis for congressional 
enactments under the treatymaking power, not within the constitu- 
tional grant of legislative power in the absence of a treaty, is indicated 
by the report of President Truman’s Committee on Civil Rights, 
from which I quote: 

“The Human Rights Commission of the United Nations at present is working 
on a detailed international bill of rights designed to give more specific meaning 
to the general principles announced in article 55 of the charter: If this document 
is accepted by the United States as a member state, an even stronger base for 
congressional action under the treaty power may be established.” 

Now, if the treatymaking power is not subject to the implied limita- 
tion suggested by Chief Justice Hughes, a treaty, in addition to 
creating broad power to enact implementing legislation by Congress, 
may perforce of the treaty itself, if self-executing by its terms, have 
the force and effect of a legislative enactment affecting matters of 
local concern and traditionally regarded as within the reserved powers 
of the States. A self-executing treaty, in addition to being an inter- 
national contract, becomes municipal, viz, local, law of the United 
States in each of the several States and the judges of each State are 
bound thereby, anything in the constitution or laws of their State to 
the contrary notwithstanding. 
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It is only in the United States that a self-executing treaty becomes 
municipal law without enabling legislation. Any other nation which 
enters into a treaty becomes bound thereby under international law, 
but the treaty does not become internal law in such nation imposing 
duties or obligations upon its citizens, unless it is implemented by 
legislation enacted in accordance with its constitutional processes, ~ 

Now may I refer briefly to some of these treaties which give me 
concern. I do not know how many of them there are, but one of them 
is the co-called Convention on Gathering and International Trans- 
mission of News and Rights of Correction. Mr. Carroll Binder, a 
Minneapolis newspaperman, says this about it: 

There is no possibility of substantially increasing freedom of information 
through the United Nations under present conditions. On the contrary, there js 
danger that encroachment upon freedom of information now practiced by indi- 


Vidual sovereign states may obtain legal or moral sanction through United 
Nations instruments or declarations. 


Another is the proposed Covenant on Human Rights. Article 2 
of that covenant provides that “in the case of a state of emergency 
officially proclaimed by the authorities, a state may take measures 
derogating from its obligations” to preserve freedom of speech and 
of press, and paragraph 3 of article 14 of the covenant provides: 


The right to seek, receive, and impart information and ideas carries with it 
special duties and responsibilities and may therefore be subject to certain penal- 
ties, liabilities, and restrictions, but these shall be such only as are provided by 
law and are necessary for the protection of national security, public order, safety, 
health or morals, or of the rights, freedoms, or reputations of others. 

Like provisions are embraced in the newsgathering convention. 

In an article published in January 1948 issue of the Annals of the 
American Academy of Political and Social Sciences, Mr. John P. 
Humphrey, a Canadian, and Director of the Division of Human 
Rights of the United Nations had this to say: 

What the United Nations is trying to do is revolutionary in character. Human 
rights are largely a matter of relationships between the state and individuals, 
and therefore a matter which has been traditionally regarded as being within 
the domestic jurisdiction of states. What is now being proposed is, in effect, the 
creation of some kind of supernational supervision of this relationship between 
the state and its citizens. 

The laws of the several States require as a qualification for admis- 
sion to the bar and the other learned professions designated qualifica- 
tions, among them being American citizenship in most instances. The 
treaty with Israel, recently transmitted to the Senate by President 
Truman, provides that ns ationals of either country shall not be barred 
from practicing professions in the other country by reason of their 
being aliens, if they comply with other requirements, such as residence 
and competence. Under the most-favored-nation clause, included in 
many treaties to which the United States is a party, the above provi- 
sion in the Israel Treaty, if it goes into effect, would be automatically 
appre able to the nationals of a very large number of countries. This 

a typical example of an invasion of the reserve powers of the States 
by treaty. 
Another is the Genocide Convention. 

Now, I am not unmindful that in the past, acts, which this conven- 
tion undertakes to define as international crimes, have been perpetrated 
against human groups, which shocked the conscience of mankind, were 
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contrary to moral law, and were abhorrent to all persons who have a 
proper and decent regard for the dignity of human beings, regard- 
less of the national, ethical, racial, or religious groups to which they 
belong, and that the end sought to be attained by this Convention is 
wholly desirable. Take the definitions of “genocide” in this Con- 
vention; they are vague and lacking in precision. They do not lay 
down a certain and understandable rule of conduct, and a statute 
which either forbids or requires the doing of an act in terms so vague 
that men of common intelligence must necessarily guess at its mean- 
ing and differ as to its application, violates the first essential of due 
process of law. 

Moreover, the Genocide Convention proposes ultimately to vest in an 
international criminal tribunal jurisdiction to try, convict, and sen- 
tence American citizens charged with the offense of genocide, without 
the safeguards which our Federal and State Constitutions guarantee to 
persons charged with domestic crimes. 

I have already mentioned the ad hoc committee of 17 that are prepar- 
ing the draft for an international criminal court which is dealt with 
more specifically in the statement. 

Now, the amended draft by the above-mentioned committee of the 
American Bar Association, which has been approved and recommended 
by the association itself, reads as follows: 

Section 1. A provision of a treaty which conflicts with any provision of this 
Constitution shall not be of any force or effect. A treaty shall become—— 

The Cuamman. Would you mind reading the rest of that before 
that? That is awfully important. You are skipping. 

Judge Puiturres. What is that? 

The Cuarrman, Page 11—it seems very important to me. 

Judge Puruurrs. I thought I had covered that. I will repeat it. 
[ agree with you, Senator, to me it is unthinkable that we should 
ever get into this kind of mess, but we are drifting that way and my 
good friend, Judge Parker, says it is perfectly constitutional to 
do it. 

A separate ad hoc United Nations committee of 17 members was 
created by the General Assembly on December 12, 1950, to prepare 
a preliminary draft convention for the establishment of an inter- 
national criminal court. A draft statute was completed in August 
1951. It is significant that this statute expressly deprives a defendant 
of the right to be tried by a jury of his peers in the district in which 
the offense is charged to have been committed—a right we regard as 
fundamental, and affords no protection against the use of an involun- 
tary confession as evidence against the accused, a device almost uni- 
versally resorted to in the trial of persons accused of crime in the 
police states. Indeed, it is asserted in the report of the section of 
international and comparative law to the house of delegates, mid- 
winter meeting, February 25-26, 1952, of the American Bar Asso- 
ciation, that a United States citizen, although charged with an 
offense committed in the United States, if brought to trial by an 
international criminal court for an offense against international law, 
would not be entitled to the safeguards guaranteed by our Federal 
Constitution to persons charged with offenses against the United 
States, on the theory that such constitutional safeguards have ap- 
plication only to domestic offenses and trials in our own domestic 
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courts. I vigorously disagree with that concept, but it shows the 
extent to which this new notion with respect to the treaty-making 
power is being pressed. 


Now. here is the effects of the ABA amendment: 


A provision of a treaty which conflicts with any provision of this Constitu 
tion shall not be of any force or effect. A treaty shall become effective as internal 
law in the United States only through legislation which would be valid in the 
absence of treaty. 

Executive agreements shall be subject to regulation by the Congress and to 
the limitations imposed on treaties by this article. 

If adopted, the amendment will prevent a treaty from becoming 
internal law in the United States by force of its self-exec uting terms, 
It will modify the holding of Missouri v. Holland, and restrict the 
power of Congress in enacting legislation to implement a treaty to the 
legislative powers that it would have in the absence of such treaty, and 
will negative the inherent power theory laid down by the broad 
language of United States v. Curtiss-Wright Corporation. 

Now, may I take up the first sentence: 

A provision of a treaty which conflicts with any provision of this Constitu 
tion shall not be of any force or effect. 

I am advised that the distinguished Secretary of State on Monday 
last asserted in effect that the sentence quoted merely declares exist- 
ing constitutional law and is unnecessary. It is true there are certain 
statements in decisions of the Supreme Court, which are pure dicta, 
to the effect that a treaty which violates the Constitution or is incon- 
sistent with the nature of our Government or the relation between the 
States and the United States would be invalid. But those proposi 
tions have never been laid down in any decision that arises, as 


distinguished from mere dicta, to the dignity of judicial precedent. 
And other pronouncements of the court cast doubt on the existence 
of such limitations and on the power of the Supreme Court to hold 
a treaty invalid which has been made under the authority of the 
United States and consented to by the Senate in accordance with the 
constitutional process. Indeed the distinguished Secretary of State 
on an earlier occasion asserted : 


They— 
referring to treaties— 


are indeed more supreme than ordinary laws, for congressional laws are invalid 
if they do not conform to the Constitution, whereas treaty law can override 
the Constitution. 

Now, no one so far as I am advised, has been bold enough to assert 
that a treaty which violates the Constitution should be vi alid. What 
possible objection then can there be to a constitutional amendment 
affirmatively declaring that “a provision of a treaty which conflicts 
with any provision of this C seativadion shall not be of any force or 
effect,” removing any possible doubt of the supremacy of the Con- 
stitution over treaty law ? 

1 understand that those who oppose any amendment now raise the 
bogey that to so provide even by clear and explicit language may lead 
the Supreme Court to conclude that something more was intended 
and by judicial construction to create possible undesirable limitations 
on the treaty power. I entertain no doubt of the ability of the courts 
to read and interpret correctly the meaning and intent of the explicit 





REATIES AND EXECUTIVE AGREEMENTS 993 


cuage of the first sentence of the proposed American Bar Associa- 
*s amendment. 

It is simply this, that if a treaty violates the Constitution of the 

ted States, the Constitution is supreme and the treaty falls. 

Now, this unnecessary and dangerous argument has a striking his- 

orical reference. When the Bill of Rights came before the people 
this country there were some who opposed it. In the light of 
xperience since, it is difficult to understand how they could have 
swered. What was their argument! Here is what Mr. Hamilton 
ud: 
‘o further and affirm that bills of rights, in the sense and to the extent in 
vhich they are contended for, are not only unnecessary in the proposed Con- 
tion but would even be dangerous. 
[hat sounds like what we have been hearing the last few days, unnec- 
ary and dangerous. He says further: 

They would contain various exceptions to powers not granted and on this 

account would afford a colorable pretext to claim more than were granted. 
r why declare that things shall not be done for which there is no power to do? 
y, for instance, should it be said that the liberty of the press shall not be 
estrained, when no power is given by which restrictions may be imposed? I 

not contend that such a provision would confer a regulating power, but it 
; evident that it would furnish, to men disposed to usurp, a plausible pretense 
or claiming that power. They might urge with a semblance of reason, that the 
Constitution ought not to be charged with the absurdity of providing against 

e abuse of authority which was not given, and that the provision against 

straining the liberty of the press afforded a clear implication, that a power to 
prescribe proper regulations concerning it was intended to be vested in the 
National Government. This may serve as a specimen of the numerous handles 

vhich would be given to the doctrine of constructive powers, by the indulgence of 
injudicious zeal for bills of rights. 

Now, the second sentence of the American Bar Association proposal 
re ids: 

A treaty shall become effective as internal law in the United States only 

igh legislation which would be valid in the absence of treaty. 

lo that provision objection has been proposed by the Secretary of 
State and others on the ground that it would unreasonably limit the 
powers of the Federal Government in the international field. 

It should be noted particularly that the American Bar Associa- 
tion’s proposed amendment does not prevent the President and the 
Senate from making a treaty, otherwise valid under the Constitution, 
on any subject whatsoever, and render all such treaties effective ex- 
ternally. Any proper treaty that the President would make and the 
Senate would consent to and ratify would be effective as between the 
United States and any other state a party to it, with no limitation on 
our proposal which would affect that treaty as between this country 
and the foreign state with which it was negotiated one iota. But 
here is what we propose to do: We propose to prevent that treaty from 
becoming effective as internal law in the United States except to the 
extent that Congress legislates within its delegated powers in the ab- 
sence of such treaty. It is only a restriction on the effect of the treaty 
as domestic law. Why is it needed? We have this avalanche of 
treaties all dealing with individual rights of citizens. Even now there 
is basis, I think, for legislation under Missouri v. Holland and by arti- 
cles 55 and 56 of the United Nations which cover every aspect of 
economic, social, cultural, civil—I do not know what is in there, it is a 
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proad commitment to do these things—and we pledge ourselves to 
take joint and separate act ion to accomplish it. 

Senator Bricker. That is the question that the Attorney General 
yesterday so carefully avoided answering at the end of his examination, 

Judge Puiures. I do not wonder he avoided it in view of the posi- 
tion he took, because it is just this sort of thing that is going to im- 
pinge upon the individual rights and liberties of American citizens 
which the States have reserved the power to deal with that we are try- 
ing to stop. 

We do not want to interfere with any proper international relations, 
but we do not want our people by treaty carted off somewhere in Ev- 
rope or elsewhere in the world to be tr ied for civil offenses without 
constitutional safeguards and we do not want the reserve rights of the 
States and the liberties of our citizens to be controlled by Federal law 
under the guise of a treaty. 

Senator Smiru. As a matter of fact, this principle that the oppo- 
nents of these measures are following really means that we need not 
have the House of Representatives of the United States Congress to 
pass domestic legislation, does it not ? 

Judge Puiurrs. Surely. They can do it by treaty or they can make 
it by treaty and then somehow the Senate, if it wants to do it, can go 
ahead and pass any kind of law that implements the treaty. 

Senator Smitru. In other words, they make the treaty, and let us 
say the Senate ratifies the treaty that deals with a domestic provision, 
that is a way of enacting legislation that could not possibly be passed 
by the House. 

Judge Pumps. That is a way of doing it, as Mr. Jefferson said, 
by the President and Senate, which the entire body of government, 
the President and Senate and House, could not do themselves. 

Senator Smirm. You do think the American people generally and 
even some of those who have been opposing these proposed amend- 
ments have really a conception of what this would do to American 
representative government ? ¢ 

Judge Purmures. I do not think they have. I do not think respect- 
fully that the people that have been opposing it really have gotten 
their teeth in the real issue that prevails. 

Now I would like to say this: I would like to establish, and I think 
I can, that this amendment will not in any wise interfere with the 
proper use of the treaty power in international relations. The United 
States can enter into treaties to preserve peace and prevent aggression 
and war, for mutual defense, for reduction in armaments, for control 
of atomic energy and atomic weapons, and with respect to other related 
matters to insure our continued existence as a nation and the preserva- 
tion of our liberties. They can make the treaties as between this 
country and foreign countries and then Congress undoubtedly under 
the war power, which the late Justice Suther land, in United States v. 
MacIntosh, said is “well-nigh limitless,” and under this power to pro- 
vide for national defense can implement such treaty by legislation. 

That does not mean they shall deal with individual rights of Ameri- 

‘an citizens down in Podunk County. If you want any more authority 
on that, see the collation of authority in Henderson v. Kimmel (47 F. 
Supp. 635, 541). I confess I wrote that opinion sustaining the 
Rent Control Act with a slight gash in my tongue because I thought 











('REATIES AND EXECUTIVE AGREEMENTS 995 


t was necessary and I thought the war power justified it, but I did 
ollate the authorities in the note which supports the statement I made. 
Now, in its powers to regulate commerce with foreign nations, Con- 
gress can implement treaties of friendship, commerce, and navigation 

field which embraces a large portion of the treaties negotiated 
between the nations. Congress has the power “to define and punish 
racies and offenses on the high seas and offenses against the law of 
selene Under that power C ongress can implement treaties deal- 
ing with such offenses or can define and provide for the punishment 
of such offenses without any antecedent treaty. But I do not think 
hey have the power under that to cart one of our citizens off and 
charge him with an offense and try him at some place away from home 
and deprive him of the right of trial in the district in which he 
ommitted the offense. 

Now, the foregoing is an illustration which will be multiplied in 
other fields, such as extradition, judicial assistance, and the like, and 
such treaties will become the supreme law of the land and effective 
nternally through legislation enacted by Congress legislating within 
its well-settled delegated powers. 

I understand it is said that extradition is not a congressional power. 
| expect the greatest authority on extradition and perhaps on interna- 
tional law that we have ever known was John Bassett Moore. Mr. 
Moore in his treatise on extradition said it could be done either by 
treaty or by congression: il enactment. I rest my statement on that 
authority, which was approved by the Supreme Court of the United 
States in an Sar in 299 United States 5. The title is Valentine v. 
Neidecker (299 U.S., p. 5). 

Now, all the classes of treaties to which I have just referred can be 
implemented effectively without State action because they all fall 
within the delegated powers of Congress in the absence of treaty. I 
respectfully submit that any assertion to the contrary is utterly 
unsound, 

The contention was made by the Secretary of State that the second 
sentence of section 1 of the American Bar Association’s proposed 
amendment “would create a no-man’s land in foreign affairs” and 
would require the concurrence by the 48 States to make effective many 
of the classes of treaties to which I referred. I again respectfully 
assert that such contention is baseless, as all of such treaties can be 
effectively implemented by congressional action alone. 

Now, section 2 of the American Bar Association’s proposed amend- 
ment deals with executive agreements. I did not intend to say so 
much about that, but I listened this ae with some amazement. 
[t proposes that executive agreements will be subject of regulation by 
Congress and to limitation imposed on treaties by this article. 

The latter clause, as I take it, means very plainly that an executive 
agreement does not violate the Constitution. The other clause simply 
provides that Congress shall have the power to regulate. Now, re- 
cently, there was a case that came before the courts where Congress 
in enacting legislation with respect to potatoes undertook to safeguard 
the importation of potatoes from foreign countries that would press 
down the price, impose great burden on the Treasury to pay parity 
prices, and the Secretary of Agriculture could certify that importation 
threatened the potato program. The President could certify it to the 
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tariff board and the tariff board could increase the tariff, I think 59 
percent, at least substantially, or the President, by a proclamation, 
could limit the amount of potatoes that might be imported to 50 per 
cent of those potatoes that had been imported during a stated pre 
ceding period. 

Now, that is a case where the Congress, under the power to regulate 
foreign commerce, i ad undertaken to provide for the situation by law. 
But what happened? The President apparently did not like the 
procedure and methods and means prescribed by Congress and he 
made a treaty that potatoes from Canada, which was where the 
threat obtained, should only be imported for the purpose of seed 
potatoes. That case is in the courts now and I will not talk about it 
any more than to say at the hearing the other day Judge Parker, who 
appears on the opposite side of this debate, indicated very strongly 
by his questions that he seriously doubted that that executive agree 
ment is constitutional. I do not have any doubt about that being the 
fact. 

Now, the trouble with executive agreements is not that the Execu 
tive Department shall not have the power from day to day, week to 
week, month to month, and year to year to deal with these minor 
matters that arise between this country and foreign nations. I am 
not so sure some of them might not have to be subjected to some kind of 
limitation. ‘The housekeeping, as it is sometimes called, is not so im- 
portant. But when people in the State, in the executive branch of the 
Government, suggest that an executive agreement may be used at the 
pleasure of the President in lieu of a treaty and that where the matter 
is not controversial, use a treaty, and where the matter is controversial, 
use an executive agreement, I say it is high time that some limitation 
was placed upon the power of the executive department to make 
executive agreements. 

It seems to me that it would be not only wise but almost necessary 
that some power exist in Congress to prevent the use of an executive 
agreement in lieu of a treaty with respect to those matters which I 
think under the constitutional processes were clearly intended to be 
dealt with by treaty and brought to the Senate for advice and consent 
before it became effective. 

Senator SmirH. Those who advocate that, Judge, are saying in 
effect that they should have the right to use executive agreements 
for the purpose of evading the law on treaties and the adoption of 
treaties. In other words, why they enter into an executive agree- 
ment which means evasion of the constitutional requirement. 

Judge Pures. It is a usurpation of the Executive power to avoid 
coming to the Senate for consent and advice with respect to a treaty. 

Now, in some of our reports you will find a statement of a man 
in the State Department that said just that. When it is contro- 
versial, make an executive agreement. When it is not, make a treaty. 

Senator Bricker. I think that was Mr. McClure that was in the 
State Department a long time. I think Mr. Schweppe referred 
to it. 

Judge Puuxres. I do not have his exact language. 

Moreover, it is now asserted that such treaties will not be presented 
for ratification or, if already presented, that ratification will not be 
pressed by the present administration. I am talking about these 
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eaties that deal with local domestic questions and these treaties 
it impinge upon the fundamental rights and _ liberties of 
citizen. They say we won’t press any more of those treaties. I 
unfortunately, 55 and 56 of the United Nations Charter are 
eady a treaty and are a blank check to enact domestic legislation 
the broadest sort of field and Congress want to take it at face 
ie. I accept the statement that this administration is not going 
press the Covenant on Human Rights. 

Senator Burter. Why do you make that last assumption ? 

Judge Putiiips. I believe in the integrity of men. 

Senator Burter. There seems to be some slight disagreement. 

Judge Puiuiips. I noticed the Star last night indicated there might 

some disagreement over there. But the time to lock the barn, 
use a homely phrase, is before the horse is stolen. Who knows or 
now predict what position future administrations will take with 
pect to such treaties? We can only act in the light of what has 

ippened. For many years preceding, this year at least, there was a 

studied effort to get these treaties agreed to and some of them ratified. 
lo say we are going to stop now, we are good, we won’t do bad, is 
reassuring for a limited period of time, but what I am concerned about 
s that we stop this thing now, we lock the barn now, so that we are 
sure in the future no administration can take advantage of this un- 
limited treaty-making power and do the things which I have said are 
dangerous. 

Now, I notice there was a sort of peroration this morning. I have 
a peroration. It is just an expression of a deep conviction. I say it is 
my firm conviction, after careful and painstaking consideration of 
the problem, and that means work on this committee to which I 
belonged in the ABA over a period of long months and years of 
work, it is my Judgment, my conviction, that only by proper restric- 
tion of the treaty power, through constitutional amendment, can we 
be sure that the rights of the States and the people and the precious 
liberties and fundamental freedoms of the individual citizen will be 
safeguarded and preserved. 

Furthermore, there is nothing in this proposed amendment that will 
in any wise impinge upon a proper carrying out of our foreign rela- 
tions. It goes no more than to say that if the treaty is entered into, 
it must conform with the Constitution; that the Constitution is su- 
preme, and that treaty shall not create legislative power or shall not 
by its own self-executing terms enter the domestic field and give its 
effect as internal law, and I am sure no such concept ever entered the 
minds of the Founding Fathers when they wrote this great document, 
the Constitution of the United States. 

The Cuatmrman. Mr. Phillips, I want to ask your indulgence. I 
have sent for three treaties that are now pending before the Foreign 
Relations Committee. Do you mind when they come here just glanc- 
ing through them and after the next witness is through, telling us your 
opinion of those treaties? 

Judge Puitiies. I shall be happy to do so, if I can. 

The Cuatrman. Thank you. 

Call the next witness. 

Mr. Smrrnery. Before he is excused from the stand I would like 
to ask a question, Mr. Chairman. You alluded 2 or 3 times in your 
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statement, Judge, to articles 55 and 56 of the United Nations Charter 
and the fact they might provide a broad base for Federal legis. 
lation in those fields. Now. do you feel that those articles are limited 
by the domestic -Jurisdiction clause in the United Nations Charter jn 
article II,section7? ‘That is the one that says they shall not intervene 
in matters essentially within the domestic jurisdiction of the United 
States. 

Judge Puiures. I haven't the full charter before me. I have the 
impression that they were intended to be so limited, but if there is 
no difference between foreign and domestic affairs and if, as we have 
heard said by people in authority, once a matter becomes the subject 
of international negotiation, becomes international in character, it no 
longer is domestic, I think there is considerable doubt as to the ef- 
fectiveness of the domestic-reservation clause in the treaty. 

Mr. Smirney. To articles 55 and 56? 

Judge Pumuiprs. Yes. 

Mr. Smrrury. Have you read the legislative history or examined 
the legislative history of the United Nations ( ‘harter ? 

Judge Pures. It has been a long time. I undertook to do so 
some years ago. 

Mr. Samrrury. Did you anywhere find there any explanation by 
any proponent of the United Nations that articles 55 and 56 were 
not limited by article 2, section 7 ¢ 

Judge Puiuirs. No. 

Mr. Smiruey. So that if it is now not limited by that article, by 
article 2, section 7, then that is one of the things to which Senator 
Dirksen has so often referred to as the fine print in the entract. 

Judge Puuutes. Yes, sir. 

Senator Smiru. It is not limited at all, you mean? 

Mr. Smiruey. That is right, Senator. 

Senator Smiru. It is not limited at all? 

Mr. Smiruney. That is right, and no one, so far as I have been able 
to ascertain, had any knowledge of that at the time the charter was 
ratified. 

Judge Pumps. I think with a proper checking of the provision 
in the charter when you get around to the exceptions, you will find 
that the domestic clause provision is very limited in its application, 
unfortunately. 

Senator Smita. That was my recollection. 

Senator Bricker. May I ask a few questions ? 

The CuarMan. Surely. 

Senator Bricker. If it were intended that paragraph 7 of article 
2, section 2 of the charter, was to restrict articles 55 and 56, certainly 
the State Department did not interpret it that way when they said 
that there was no distinction any more between international and 
domestic affairs and then confirmed that statement by ratifying the 
Covenant of Human Rights and saying that it met with the approval 
of the State Department, and the Covenant of Human Rights cer- 
tainly deals with domestic affairs, 

Judge Pumurps. They further said that once a matter becomes a 
subject of international negotiation it loses its character of domestic 
law. 

The CaarrMan. Have you any questions, Senator Butler? 
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Senator Butter. No, thank you. 

Che CuarrMAn. Thank you, Judge. 

Senator Bricker. A most excellent presentation. I appreciate it 
very much. 

Judge Puriuires. Thank you, sir. 

Mr. Smiruey. Mr. Elbert P. Tuttle. 


STATEMENT OF ELBERT P. TUTTLE, GENERAL COUNSEL 
OF THE TREASURY 


The CuarrMan. Mr. Tuttle, you are General Counsel of the Treas- 
ury $ 

Mr. Tutrie. That is correct; yes, sir. I will say to begin with I 
have no peroration. I say that because I am not here to make an 
argument for or against either Senate Joint Resolution 1 or 43 but I 
did undertake to find out any manner in which the adoption of either 
or both of these proposed amendments would affect the present opera- 
tion of the Treasury Department in its present functions. 

We are not, as I say, prepared to discuss the broad constitutional 
problems nor the problems of international relations as a policy mat- 
ter except insofar as it appears that either or both of these two amend- 
ments would affect the present operations of the Treasury Depart- 
ment. 

[ have a written statement that I would like to read, if Imay. The 
Secretary would himself have planned to be here, thinking it was this 
morning, but he had a National Security Council meeting and he 
asked me to make the statement. When I found out it was not this 
morning, it was delayed, he was not prepared to make the statement. 
So. I will make it. 

I propose only to mention briefly each of the substantive provisions 
of the resolutions, the two of them, and to indicate by examples within 
the scope of the responsibility of the Treasury Department the prac- 
tical affect which the enactment of either of these constitutional 
amendments might have. 

Section 1 of Senate Joint Resolution 1 would invalidate any treaty 
provision “which denies or abridges any right enumerated in this 
Constitution.” Senate Joint Resolution 43 would similarly invalidate 
a treaty “which conflicts with any provision of this Constitution.” 
Kither of these provisions might be construed to invalidate a treaty 
which dealt with a subject matter ordinarily considered, under our 
constitutional system, to be under State rather than Federal jurisdic- 
tion, on the ground that it infringed the rights reserved to the States 
by the 10th “amendment. Senate Joint Resolution 43 removes any 
doubt on this question by providing expressly that— 

A treaty shall become effective as internal law in the United States only through 
legislation which would be valid in the absence of treaty. 

If the Government were rendered constitutionally unable to enter into 
treaties dealing with subjects ordinarily under the jurisdiction of the 
States, our structure of controls over the traffic in narcotic drugs 
would be seriously impaired. As you know, the Bureau of Narcotics 
is a part of the Treasury Department and narcotics enforcement is 
one of our duties. 
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Senator Bricker. Would that not come under the internationa] 
commerce clause ? 

Mr. Turrie. No, sir; there is no possibility of that any more than 
the present provisions of the Migratory Bird Act. It is certain ily 

1 power reserved to the States to control the growing of poppies. |] 
think it will be ap parent there is no way by which the Federal Gov. 
ernment would have the right to control the growth of poppies in the 
United States. 

Senator Bricker. Do you mean to say that when the Federal Goy 
ernment has held that a man running an elevator up and down in the 
building is in interstate commerce that the growing of poppies to go 
into illegitimate trade of selling narcotics is not a proper subject of 
national control ¢ 

Mr. Turtrte. I have no doubt that that is the law. The Federal 
Government would not have the right to pass legislation providing 
that poppies could not be grown in the United States except by 
Federal license but that would not be held to be within the Federa] 
powers. 

Senator Smirn. How long do you think it would take your depart 
ment or anyone else, if you are right about it and that matter was 
presented to Congress, how long do you think it would take for a 
constitutional amendment to be adopted by the Congress and to be 
ratified by three-fourths of the States ? 

Mr. Turrie. I am merely pointing out the things that would 
amectes. 

Senator Smrrn. Don’t you know that Congress would quickly pass 
legislation providing for an amendment to give the Federal Go 
ernment power and the States would ratify it? Does your judgment 
not tell you that three-fourths of the States would be eager to ratify 
the amendment if that was necessary ¢ 

Mr. Turrie. I assume that would certainly be done very promptly. 

Senator Smiru. I cannot imagine anybody in America of any 
influence would oppose such a constitutional amendment to take care 
of such a situation that you have in mind if that is necessary. 

Mr. Turtie. I have no doubt it is necessary if these amendments 
are passed. I certainly would think if there were a hiatus in that 
situation, then the United States Government would undertake to 
adopt an amendment to the Constitution giving the power just like 
we adopted an amendment to regulate alcoholic beverages at one 
time. It took a long time, of course, to do that and would probably 
be required to do this. 

Senator Bricker. In the Act of 1942 dealing with the narcotics busi- 
ness it shows that for the domestic control of production, distribution 
of the opium poppy, that the purpose of the act was stated to be not 
only to discharge the international -obligation of the United States 
under narcotic treaties but to promote the public health and the gen- 
eral welfare, to regulate interstate and foreign commerce in opium 
poppy and to safeguard the revenue derived from taxation of opium 
and opium products. That is the history of the act 

Mr. Hotman. Also the White Slave Act. 

Senator Bricker. And also the White Slave Act. 

Mr. Turrie. Of course, the White Slave Act did control the inter 
state transportation of women for immoral purposes. The part of the 











TREATIES AND EXECUTIVE AGREEMENTS 1001 


1 am talking about is a law which prohibits the raising of poppies 
hout a license. 
fhe system of Federal narcotic controls is based upon a series of 
national agreements which the United States has made during the 
40 years, since we took the initiative, under the administration of 
‘resident Taft, in convening the first international conference to deal 
th the drug traffic. The United States is obligated, by these agree- 
s, to control the production of opium, and to limit the manufac 
of opium derivatives to the quantities needed for medical and 
entific requirements. Indeed, the United States has always taken 
lead in pressing other countries to undertake this obligation. 
here had never been a serious problem of domestic production of the 
um poppy until the outbreak of World War II, when our supplies 
f poppy seed for baking uses were cut off, and some enterprising farm- 


tel 


ers undertook to raise poppy seeds. Unfortunately, the same plant 


hich yields poppy seeds will produce crude opium and morphine. 

lhe Bureau of Narcotics feared that some farmers (or drug peddlers 
addicts) might prove even more enterprising, and harvest the 
uch more profitable seed pods. It recommended, and the Congress 
acted, the Opium Poppy Control Act of 1942, which forbids the 
growing of the opium poppy except under Federal license, and limits 
| licenses to the quantities needed for medical and scientific re- 
ae Thus the Congress determined that we had better do 
thout poppy seeds on our bakery products until imports could be 
esumed, rather than risk the temptations which growing the plant 
would provide. One of our States thought otherwise, and relying on 
ie reservation of power provision in the 10th amendment, enacted 
legislation authorizing the growing of poppy plants for seed, under 
regulation. The courts held the Federal law to prevail, based on the 
treaty power. Under Senate Joint Resolution 48, and possibly under 
Senate Joint Resolution 1, the State law would have prevailed, with 
danger both to our domestic narcotics controls and to our world posi- 
tion as the leading advocate of effective suppression of the drug traffic. 

Senator Burier. Can you give the citation and authority ? ? 

Mr. Tortie. I think I can. 

Senator Smiru. In that connection, in order for that very resolu- 
tion, for this control to have been effective, all you would have had 
to have done would be to have Congress approve that treaty as to 
domestic application, would you not? 

Mr. Turrir. No, sir. 

Senator Smirn. Why? 

Mr. Turrie. Because if Congress has no power to act on account 
of the reservation of power in the States, Senator Smith, then con- 
gressional approval of the law would not have given any more effect. 
lhe law was passed by Congress but it was effective only in the Fed- 
eral field because having exercised the treaty-making power, it be- 
came a Federal function. 

Senator Smiru. You do not think under any or either of the clauses 
of the Constitution that would have been restrictive on its face? 

Mr. Turtrie. I do not think so. 

Senator Burter. Isn’t that citation Stutz v. The Bureau? 

Mr. Turrie. I do not have that. I am filing a longer statement 
on narcotics law and I have those citations there. 
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Section 2 of Senate Joint Resolution 1 forbids any treaty authoriz 
ing a a gn power or an international organization “to supervise, 
control, or adjudicate rights of citizens of the United States withiy 
the United States enumerated in this Constitution or any other mat- 
ters essentially within the domestic jurisdiction of the United States.” 
The Senate Joint Resolution 43 text has no similar provision. 

Senator Smirn. Do you think the United Nations should have the 
right to pass legislation controlling our domestic affairs? 

Mr. Turrie. ‘No, sir; but I am just about to point out one manner 
in which under our present operation the World Health Organization 
is given the power, and this was passed by Congress, to ‘determine 
whether a synthetic drug would have the same baleful effects that a 
naturally grown narcotic would have and if that authority is not 
given to some group that would have international effect, then the 
world market could be flooded with a synthetic drug well in advance 
of our being able to cope with it in the United States. 

Senator Bricker. Do you contend that is not commerce ¢ 

Mr. Tutte. No, sir, but the point I make here is that this proposal 
would say that we cannot, the United States cannot give to an inter 
national group the power to control something that is of domestic 
concern. 

Senator Bricker. That is not domestic concern, that is interna- 
tional. It is crossing the ocean, crossing the international boundary 
lines. It is interstate commerce, it is international commerce. This 
amendment would not negate in any way the commerce clause. It 
was never intended to. 

Mr. Turrie. Of course I understand that, but it is of domestic 
concern, as I understand it, for the United States to control the growth 
of any product within the limits of the United States. 

Now, we do give to this international organization under our nar- 
cotics treaty the right to determine whet her a synthetic drug as manu- 
factured has the qu: alities and other characteristics of a narcotic. Now, 
that does affect the matter of domestic concern in the United States. 
It does also affect interstate and foreign commerce, but it does affect 
a domestic concern, a matter of domestic concern, and I believe that 
would be forbidden by the proposed amendment. 

Senator Smiru. Would it not be much simpler for Congress to pass 
a constitutional amendment and let the States ratify it, giving the 
Federal Government control over this very traffic you are talking 
about? That would take care of it. 

Mr. Torrie. It would certainly take care of it. In other words, 
anything that the Treasury Department is doing now that would 
be knocked out by this proposed amendment doubtless could be 
remedied in some other way. 

Senator Smrru. I cannot imagine any State legislature refusing to 
approve such a constitutional amendment. 

Senator Bricker. I cannot imagine any court putting an interpreta- 
tion on it that Mr. Tuttle is saying. 

Senator Smirn. If what he says is true, certainly I know I can get 
my State to approve it in both houses. 

Mr. Smirney. Before you leave the World Health Organization, 

‘an you explain how that works to the committee / 

Mr. Turrix. I am sorry, I cannot, Mr. Smithey. I only know with 

respect to this particular function the United States by the treaty 





TREATIES AND EXECUTIVE AGREEMENTS 1003 


given to the World Health Organization the right to determine 
ether a synthetic drug does have the characteristics of these nar- 
I have not made a study of the whole operation of the World 

lth Organization. 
Senator Smiru. Do you think that the people or even Congress 
w, when the authority was being given, what was given to the 

Vorld Health Organization ? 

Mr. TurrLe. With this thing I think they fully understood and 

pproved it, Senator. I believe as a temporary measure pending 

» passage, if necessary, of an amendment to our Constitution, I 

uld hazard a guess that Congress would be willing to give that 
iuthority now if the thing were fully debated*pending whatever action 
would have to be taken within the United States. 

Senator Smirn. I do not want to give any more of these inter- 
national groups any more power; I think they have been given too 

ch now. 

Mr. Turrie. That may not be one of them. 

Senator Bricker. Do you know that when regulations of the Inter- 

tional Health Organization or the World Health Organization are 
enac ye sent to this country, the Congress never knows about them ? 

: President never hears of them, and they are supposed under that 
ct to become the law of the United States internally, Mr. Tuttle. 

Mr. Torrie. I would hate to think that was the case. 

Senator Bricker. I assure you that is the case. 

Mr. Tutrie. I think that is wrong. 

Senator BuTLer. We do too. That is why we are pushing this. 

Senator Brickrr. And it was slipped through the Congress without 
inybody paying attention to it, without a recorded vote by either 
House. 

Mr. Turrix. I would oppose any kind of treaty that would affect or 

tuke away the rights of the American citizens under the Bill of Rights. 
I do not believe that a treaty would have that effect. I agree with the 
opinion that Judge Phillips read or articles read by Chief Justice 
Hughes that there is an implied restriction. I think it is more than 
implied restriction, with respect to the right of treaty to take away 
any part of the Bill of Rights of the American citizen. So I agree 
iQU percent, 

Senator Smit. Then you do agree that this provision we have 
here in one of these bills would be a great protection against the 
situation such as Senator Bricker mentioned just now ¢ 

Mr. Torrie. I do not think it is necessary, Senator Smith. As I 
say, I believe that is the present situation. Anyhow, if something else 
would slip through in violation of the terms of this amendment, if it 
were adopted, then that would make it invalid. It is invalid now. 
In other words, I share the opinion expressed by many people that if 
a treaty has been adopted thus far which purports to take away the 
rights of an American citizen in the United States under the Bill of 
Rights, that that is invalid and the courts will so hold it and any 
person accused under that has that as a perfectly valid defense. 

Senator Bricker. You disagree with the State Department, then, 
as to the adoption and ratification of the Human Rights Covenant? 
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Mr. Turrie. I am not speaking for the Treasury Department oy 
that. I personally am opposed to the adoption of treaties such as the 
covenants that Judge Phillips talked about ; yes, sir. 

Certainly if they go so far as to fix st: andards of guilt or innocence 

f American citizens without the enactment of statutes by the Ameri 
can Congress, I am against it. 

Mr. Smirney. In the concern of your department, Mr. Tuttle, with 
synthetic drugs, have you ever he ard of pharmacopoeia ¢ 

Mr. Torrie. Asadrug? 

Mr. Smirury. No, phe irmacopoeia, which I understand to be the 
compilation of the World Health Organization which would prescribe 
certain limits to drugs so far as their composition is concerned. | 
understand that pharmacopoeia has been presented to the Publi 
Health Service, which is supposed to change its regulations or change 
its rules to conform to this international rule called pharmacopoeia, 

Mr. Turrte. I have not heard of that term; no, sir. 

Senator Burter. Did I understand you to say that the reason we 
put this power in the international organization was so that the 
Congress could implement it under the Missowrt v. Holland law! 
Was that the } Urpose of it? 

Mr. ‘Tu a: No, sir. 

Senator Butter. Why did we put it there to begin with ? 

Mr. Tutite. I say that isthe effect of it. 

Senator Burter. That is the effect of it. 

Do you feel that we could not have exercised that right except under 
the pretext of Missouri v. Holland? 

Mr. Turritr. That was the holding of Missouri v. Holland, that 
the State legislature did not have the authority to pass on the migra- 
tory-bird law. 

Senator Burier. I understand that. 

In other words, you say that the United States in its Congress has 
not the right to protect its people against a harmful drug except if we 
go through a world organization and then come back in under the 
doc trine of Missouri v. Holland? 

Mr. Turrie. That I believe is the present status of the law of the 
United States; yes, sir. 

We may need some amendments. 

Senator Butter. We certainly need some amendments if that is so. 

Mr. Tuxrie. The powers of the Federal Government have been con- 
siderably under attack and the attack has usually been that they are 
too broad. 

This may be one field in which they should be broadened. 

Another example of an international agreement which might be 
invalidated by section 2 of Senate Joint Resolution 1, is the agree- 
ment which estab lished the International Monetary Fund. United 
States membership in the fund was explicitly authorized by act of 
Congress in 1945. 

Under the articles of agreement of the fund, each of the fifty-odd 
participating countries has agreed not to c hange the par value of its 
currency—that is, the value of gold content—except for certain mini- 
mum changes—without the concurrence of the fund. 

Thus, the United States is bound not to change the par value of the 
dollar—that is, its gold content—without prior approval by an inter- 
national organization. 
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Senator Smiru. In other words, you cannot do what was done a 

y years ago. 

Mr. Turrie. That is right. I point out that that was done by an 

t of Congress and specifically authorized, so I have not looked into 

‘question as to whether it is good or bad, but assuming it did have 

e approval by Congress, as a whole, the United States did want 

complished. 

Senator Bricker. The only argument to that would be the veto of 

» President, and enactment of Congress takes a two-thirds vote of 

e Congress to overcome it, then. 

Mr. Turrie. That is right. 

The power “to coin money—and—regulate the value thereof” is ex- 

citly given to the Congress in the Constitution, and would doubt- 
less be regarded as a “matter essentially within the domestic juris- 

ection of the United States,” as that language is used in section 2 of 

e proposed amendment. 

While the fund may not change the United States dollar parity on 

; own initiative, but only veto changes proposed by member coun- 

ries, this veto power might, nevertheless, be construed to conflict with 
ction 2 of the proposed amendment, and thus render impossible 
mtinued United States participation in the International Monetary 
Fund. 

The articles of agreement of the fund constitute today one of the 
few restraining influences on the proliferation of discriminatory and 
restrictive currency practices throughout the world, which so seri- 
ously impede the liberation of international trade from a morass of 
governmental regulations. 

That sounds a little like a peroration. 

Senator Bricker. Has that provision been violated by any of the 
participating countries in the fund? 

Mr. Turrie. I am sorry, I cannot tell you as to how effectively it 
has worked. I am sure there must have been violations. 

We normally hope that it would be followed up if it would be in 
violation of the diplomatic representations that were made. 

I cannot say. 

The United States is living within the agreement and is trying vo 
encourage the other members to live within it as a very important part 
‘f our foreign relations. 

Section 3 of Senate Joint Resolution 1, and section 1 of Senate Joint 
Resolution 43, provide that a treaty shall become effective as internal 
law in the United States only through the enactment of appropriate 
legislation by the Congress. 

Such a provision, in my judgment, would seriously impair the 
expeditious conduct of our foreign relations. 

Senator Smirn. Do you really think, Mr. Tuttle, that laws should 
be allowed to be inflicted on the American people that way with Con- 
vress not having passed them and never having considered them ? 

Do you think that the effect of the law should be brought on the 
American people in an indirect manner like that? 

Mr. Turrir. Not on the American people, Senator. 

Senator Smiru. Domestic affairs is what I thought you were talking 
about. 

Mr. Tuttie. I was. What I was about to show was a tax treaty, 
which, in order to gain advantages for our nationals abroad—and I 
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assume it is International relations, the United States should always 
deal for its own enlightenment or self-interest—if it undertakes to 
make a bargain with another country for the protection of our na- 
tionals abroad, and we are required to give equi al treatment of those 
nationals in the United States, it is necessary in making tax treaties 
to give similar exemptions that the Fede ral Government would 
have the right to make because they affect the right of the State to 
control succession taxes, and income taxes, and excise taxes, 

The Federal Government would not have the power to interfere 
with the right of the State to control those things if it were not for 
the fact that it is a part of the treaymaking powers. 

As I undersand it, Senate Joint Resolution No. 48 would restrict 
the right of the United States to do it, even with Congress’ approval, 

Senator Smrrn. What it would do would be to prevent the circum 
vention of State law by treatymaking power. 

Senator Burier. And what this current process would be to com 
pletely liquidate the 10th amendment, would it not? 

Mr. Tutrie. Insofar as it was a proper exercise of a foreign relation 
function of the Government; yes, sir. 

That is the effect of it. That has been the effect of it for 165 years. 
In other words, the Missouri v. Holland decision, which is the pres 
ent law, does say that if the Government enters into a treaty with a 
foreign government it can by the exercise of that right give the Fed- 
eral Government the power to do things that it would not have a 

right to do under the 10th amendment. 

Senator Burier. If you logically take the next step that there is 
no difference between international concerns and domestic concerns, 
you have the whole thing thrown right out the window. 

These things that you are enumerating here are all steps in that 
direction. 

For a few nationals that may be abroad, you may liquidate the valu 
able rights of the rest of us. 

Mr. Turrte. I am not arguing the validity of these treaties or the 
worth of them, but I am pointing out to you that these treaties would 
not be able to be made if these amendments were passed. 

I do say there is considerable value in these treaties. 

Senator Burirr. However, Mr. Tuttle, that sort of begs the ques 
tron whether or not some of them could be properly made under the 
commerce laws and general welfare clause, and you take this method 
because this is an approved method and you take the line of least re 
sistance; 1s that not true? 

If you did not have this you would try the other line and try it 
constitutionally. 

Mr. Turrie. I do not believe it has been suggested that if there is 
any right to interfere with the State taxing powers of foreign na 
tionals it could be done by Congress. 

Senator Butter. I have not thought of that until now, but there are 
some of these things that undoubtedly could be done under the com 
merce clause and under the general welfare clause, but you have taken 
this method because you have the convenient vehicle of Missouri and 
Holland to work on. 

Mr. Turtte. I do not think that is the reason why we take that 
method. 
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Senator Burier. I mean a lawyer will always take a certain way 

ther than a way that he does not feel sure of. 

Mr. Turrie. Of course, it is not necessary to take either road or the 

Loner. 

If the Federal Government has the authority it can act. 

Senator Smiru. The Federal Government could be given the author- 
necessary in tax cases by adoption of constitutional amendment, 
ch would be in plain language, in plain terms, and simply under 

tood, and the people could understand rather than taking this cir- 

tous course that you are talking about. 
s I understand your situation, you are just trying to tell us how 

ese might affect your department 4 

Mr. Turrte. How we think it would affect our department, Senator, 

f these amendments were adopted. We see no other way by which 

der the present state of the Federal Constitution and Federal laws 
we could accomplish these same purposes if these treaties were 

lopted. 

Senator Smiry. Since you have gotten into that, how were these 

proposed amendments first called to your attention / 

Mr. Turrtr. I think when Mr. Holman came to speak to the At- 

Bar Association 5 years ago. That was the first time I heard 
discussion of the general subject. 

Senator Smiru. I mean in your official capacity. How did you hap- 
pen to be designated and who designated you to come here today and 

» these reasons you are giving‘ 

Mr. Turrie. Either the clerk or the chairman, Senator Langer. 

Senator SmirH. I mean did you come on your own initiative as a 
awyer, or were you directed by the secretary to come, or how? 

Mr. Tutrie. No, sir; I represent the Treasury Department at the 
designation of the Secretary. 

Senator Smrrn. And the Secretary is the one who directed you to 
come here and oppose these? 

Mr. Turrie. That is correct. To point out the manner in which 
our operation would be adversely affected if these amendments were 
passed ; that is right. 

The CuarrMAN. You understand that every department practically, 
that is, the Defense Department, the Department of State, the Mutual 
Security Administration, the Department of Commerce, and several 
more, may request a chance to appear, and the letter that you are read- 
ing now, Senator Smith, is one that was written in response to the 
request to be allowed a chance, and they all wanted time. 

We said originally in the latter part of March that that would be 
the conclusion of taking all this testimony. It was after that that 
Mr. Dulles wrote me that he needed 2 or 3 weeks after he got back 
from Europe. That is why there has been this 2- or 3-week delay, to 
give every department a chance to be heard. 

Senator Smiru. I think that is all right. I was just inquiring be- 
cause I know Mr. Tuttle. He comes from a good part of the country. 
I was just interested in how he got interested, whether he came by 
clirection, or of his own initiative as a good lawyer. 

Mr. Turtte. If I may say this, Senator, w hen this request was re- 
ferred to me as General Counsel of the T reasury, I said to the people 
in each of these bureaus, the chief counsel in each of the bureaus of 
the Treasury, “Please find whether the adoption of these amendments 
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would adversely affect our present operation and if you do not find 
any illustration where it would adversely affect the Treasury’s opera- 
tion, we are not concerned with whether the amendments are passed or 
rejected. Please simply find out for me so far as you can how in the 
Narcotics Bureau, how in the Commerce Department, how in the 
Bureau of Internal Revenue, the adoption of these would affect our 
operation.” 

This is the answer that I have compiled to give to those questions 
with no direction from the Secretary to oppose or favor the adoption. 

Senator SmitH. What I was getting at is who directed you. What 
you doing now Is giving us a résumé of the reasons or illustrations that 
have been re ported to you by your subordinates? 

Mr. Turrie. That is right, after I myself studied them, understood 
them, and believed them to be correct; yes, sir. 

Senator Smirx. Yes. 

The Cnarrman. Do you do that with every treaty that is proposed ? 

Mr. Turrtr. No, sir; this is a proposed amendment. We do this, 
Senator Langer, only because your committee has sent this proposed 
amendment to the departments and said, “Please give us your com 
ments on it,” and this 1s our answer to your request. 

This is our comment. 

The CuarrMan. My understanding is just the opposite. 

Mr. Turrie. It may be, sir. 

The CuatrMan. My understanding is that you made the request. 

Mr. Turrie. That may well be. 

Of course, we automatically get at the Treasury a copy of a request 
from either the chairman or the Senate of every bill that may affect 
the operations of the Treasury Department. It is perfunctory and 
maybe we did not get it this time. I am not sure. 

The CHarrMaN., In other words, Judge Phillips referred to three 
treaties with proposed amendments to NATO. Have those been sent 
to you by anybody? Have you examined them? 

Mr. Turrie. No; not as far as I know. 

The Cuatrman. Or any other constitutional amendment besides 
this one? 

Mr. Turrie. Oh, yes; we have them all. From the chairman of the 
committee—you are the chairman of the committee—normally we get 
a copy of every proposed bill and every proposed constitutional 
amendment that may affect the operation of the Treasury Depart- 
ment, and we are requested normally to give our views as far as the 
Treasury is concerned as to the effect of the proposed bill, or the pro 
posed constitutional amendment. 

If this was handled differently, I am not aware of the fact. 

Mr. Smirury. As a matter of fact, Mr. Tuttle, did not the impetus 
for your appearance here come from the White House rather than the 
committee ? 

Mr. Turrie. I do not think so. I do not say we have not discussed 
it with other departments. 

Senator Smrru. Was it not discussed in the White House? Have 
you seen this letter? 

Mr. Turtier. I can answer specifically, Senator Smith, that I do not 
think there is any question that there has been discussion. I have at 
tended meetings of legal officers of other departments. 

Senator Smrru. Was there a conference at the White House # 
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Mr. Torrie. I really don’t know. 
itor Smirn. It is perfectly apparent that there was. 
Mr. Turrte. Actually I have had very little conversation with See- 
Humphrey. We prepared the statement for him and he asked 
f | would give it because it is purely technical. 
Senator Smiru. He was going to present this statement himself? 
Turrie. He did originally intend to, and made time for the 
entation. 

Senator SMITH. So you did not prepare this yourself? 

Mr. Turrix. I did prepare it. 

Senator oe You did? 

Mr. Tutte. I did, at his request; yes, sir. 

; I say, when he found it was purely technical with respect to the 
t of the proposed amendments on various operations of the 
Ire asury, he said, “I will just let you present it. 
enator Smrru. I do not blame him. 

Mr. Turrie. | have just another short part of the statement. 

The CuamMan, Take all the time you want. 

Mr. Turrte. In the Treasury Department, we are concerned with 
number of treaties which must be administered as internal law in 
e United States. Thus, a number of treaties have been made with 

foreign countries, and many others are under negotiation, to limit 
louble taxation and to prevent fiscal evasion with respect to income, 
tate, and inheritance taxes. 

In order to protect Americans from double foreign taxation of par- 
cular transactions, we must be prepared to offer similar exemp- 
ons to foreigners from tax liabilities under our laws. 

In a number of instances, the Internal Revenue Code itself makes 
pecific provision for exemption in accordance with treaties. Typi- 

ly, treaties, rather than executive agreements, have been used in 
this field, although some arrangements of lesser scope have been made 
the form of executive agreements. 

Negotiations are frequently protected, and treaties entered into are 
typically reviewed very carefully in the Senate before ratification. 
lhe necessity for a further review by the Congress, with resultant 
lays, and possible deviation from the text agreed upon with the 
foreign countries, thus requiring further negotiation with those coun- 
tries, would be a serious handicap to the achievement of the obviously 
desirable objectives of our activities in this field. 

Section 4 of Senate Joint Resolution 1 would constitute a funda- 
nental change in the division of powers under the Constitution by 
making exec utive agreements subject to regulation by the Congress. 

It may be that I do not fully understand what regulation by Con- 
cress means. If it means prior authorization with respect to the par- 
tioul wr subject matter then, in my opinion, it would seriously hamper 

our operations in that field. 

Senator Smiru. I can see that. I do not think it means that. I 
think it means that if the executive department entered into an agree- 
ment that was contrary to the provisions of law, either legislative 
enactments or the Constitution, they entered into that agreement ul- 
tra vires, we might say, one of our favorite e xpressions in corporation 
law, and that such executive agreement would not be binding on the 
country. 
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Mr. Turrie. At the present time I think there is no dispute about 
the fact that the Congress can at any time reject any executive agree 
ment. 

Senator Smiru. By enactment ? 

Mr. Turrie. Yes, sir. 

Senator Smrru. Then that means it takes a two-thirds majority, 

Mr. Turrie. No, sir. 

Senator Smiru. Suppose the President vetoes it. That means a 
two-thirds majority. 

Mr. Turrir. Yes. If it is the same President I presume it prob 
ably would be vetoed. 

Hlowever, it is within Congress’ power to repudiate executive agree. 
ments with this exception, and I think this is a thing I have lost sight 
of—and maybe all of us. There is some separation ®f powers in 
our existing Government and there are some rights vested in the 
Executive which probably he can exercise even to the extent of making 
executive agreements that are binding if they come within one of his 
well-defined Executive powers. 

Therefore, I say with respect to the waging of war, for instance, the 
President, it seems to me, would have the power to enter the sort of 
thing that the witness this morning spoke about, about landing in 
north Africa and making arrangements with the French. 

The Cnarrman. Would you not agree with what Judge Phillips 
testified to here a few moments ago ? 

Mr. Turrie. If it is to the effect that the Executive does have 
powers to make agreements 

The Cuarmman. He said he was not affected at all by this con- 
stitutional amendment. 

Mr. Turrie. I cannot agree with that, sir, for the reason it would 
affect the right of the Executive to make binding agreements if it cuts 
across this right where the States are protected under the tenth 
amendment. 

It would affect the rights to make agreements of that kind; yes, 
sir. 

Senator Bricker. Even though there were explicit provisions in 
the Constitution that the President has that power ¢ 

Mr. Turrie. Well, I know of no explicit provision. 

Senator Bricker. War power, for instance. 

Mr. Turrie. Of course, the President wouuld have the authority 
to exercise powers then without regard to Congress. 

Senator Smrru. You mentioned in your discussion the tax, which 
you are interested in, I imagine, very much. 

Mr. Turrie. One of the three things I have attempted’ to show 
here ; yes, sir. 

Senator Smrru. We have heard a lot about Greek ships and Greek 
shipowners, and I heard something about it in Greece last summer. 

I was told, whether rightly or wrongly, that there was considerable 
doubt about whether or not the Greek owners of ships who really 
were in effect living in this country were paying any taxes even 
where Americans were. Do we have an executive agreement that 
exempted the purchasers of these ships, the Greek owners of the ships, 
from paying taxes here in America like any American would have 
to pay ¢ 
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Mr. Turrie. I cannot imagine it. I do not know about anything 
spec pei there at all. It never occurred to me that we would have 

agreement. 

I wot ould gladly give you an answer to that question by tomorrow 
ng. It would be my pleasure to do so. 

Senator Smiru. I just wanted to see how far these executive agree- 

nts have gone. 

Mr. Turrte. You mean whether it was an executive agreement 

f some kind with these Greek shipowners who acquired American 

\ips after the close of World War II to exempt them in any way 
from Federal income taxes ? 

Senator Smirn. Yes. 

Mr. Turrie. I will be glad to get the answer to you on that. 

Senator Smirn. That is not precisely the point, but it does have a 
bearing on the general situation here. 

Mr. Turrie. Yes, sir; I will be glad to get the answer. 

After what was said this morning, I do not think it is nec essary to 
make the final statement. 

I have referred to Senate Joint Resolution 2 in this statement, 

h_ of course, we need not assume would be enacted if these amend- 
ients were passed, but it does point up one other particular situation 
t the Treasury is interestd in. 

“Tt that type of law is passed, that is, requiring the automatic termi- 

ation of any executive agreement at the end of 6 months following 
the term of office of the Executive then in office, it would have its 
effect. 

That is on the International Bank. 

Senator Smitu. That could be taken care of by the then President. 

Mr. Turttr. That is right. 

Senator SmirH. Why should we worry about that? He could go 
ahead and repromulgate it. 

Mr. Tortie. Here is the trouble about it: It may not be of suf- 
ficient trouble to concern Congress or the people, but the International 
Bane is financed by public subscription and private investors have 

ibseribed $500 million in the United States. 

‘Ti is entirely unlikely, it seems to us, that if we reserve the provision 
that it would automatically go out of existence, our agreement to it 
would go out automatically 6 months after the expiration of the 
presidential term, that the other 50 countries, or how many there are, 
would have similar provisions, and most of them have terms of office 
that change a good deal more frequently than ours. 

I doubt seriously whether American investors would put their 
money into an international bank of that kind. 

Senator Smirn. That could be done by legislative enactment ; could 
it not? That would be a simple matter. 

Mr. Tutritx. You mean when the time came ? 

Senator Smiru. Before the time for expiration came. 

Mr. Turrie. If we adopted that kind of resolution that kind of 
a law could always be repealed, but it seems to me that the purpose 
for making these agreements subject to ratification by Congress is to 
put something a little more restrictive than is now in existence, and 
if it is more restrictive than it is now, it would probably have some- 
thing like the effect of Senate Joint Resolution No. 2. 
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Senator Burier. We could act on it tomorrow and get out of the 
whole situation, so what is the difference? 

We can get out of it tomorrow, if we want, and the man knows that 
when he puts his money in. 

Mr. Turrie. Under the International Bank agreement any member 
can get out any time it wants to. 

Senator Buruer. I say, that is all in there already, and the investor 
knows that. 

Mr. Turrie. There is a good deal of difference taking affirmative 
action and having it terminated at a certain period of time. 

Senator Bricker. What you are talking about is neither one of 
these arrangements. 

Mr. Turrie. No, sir. I believe that is all I have to say on the 
subject. 

The Cuatrman. Thank you, very, very much. 

Mr. Turrie. I do have specific statements here as to the effect on 
the various bureaus of the Treasury. 

Senator Bricker. Are they attached to your statement ! 

Mr. Turrie. They are attached to the statement. 

The CuHairMan. The whole statement will be filed, Mr. Tuttle. 

(The statement referred to follows :) 


STATEMENT BY Expert P. TuTrLE, GENERAL COUNSEL OF THE TREASURY ON SENATE 
JornT RESOLUTION 1 AND SENATE JOINT RESOLUTION 43 


The Secretary of State and the Attorney General have reviewed comprehen- 
sively the implications of Senate Joint Resolution 1 and Senate Joint Resolution 
13 as they would affect the conduct of the foreign relations of the United States, 
and the constitutional position of the Federal Government. I propose only to 
mention briefly each of the substantive provisions of those resolutions, and to 
indicate by examples, within the scope of the responsibilities of the Treasury 
Department, the practical effect which the enactment of either of these constitu- 
tional amendments might have. 

Section 1 of Senate Joint Resolution 1 would invalidate any treaty provision 
“which denies or abridges any right enumerated in this Constitution.” Senate 
Joint Resolution 43 would similarly invalidate a treaty “which conflicts with any 
provision of this Constitution.” Either of these provisions might be construed 
to invalidate a treaty which dealt with a subject matter ordinarily considered, 
under our constitutional system, to be under State rather than Federal jurisdic- 
tion, on the ground that it infringed the rights reserved to the States by the 
10th amendment. Senate Joint Resolution 48 removes any doubt on this ques 
tion by providing expressly that: “A treaty shall become effective as internal law 
in the United States only through legislation which would be valid in the absence 
of treaty.” If the Government were rendered constitutionally unable to enter 
into treaties dealing with subjects ordinarily under the jurisdiction of the States, 
uur structure of controls over the traffic in narcotic drugs would be seriously 
impaired. As you know, the Bureau of Narcotics is a part of the Treasury De- 
partment and narcotics enforcement is one of our duties. 

The system of Federal narcotic controls is based upon a series of international 
agreements Which the United States has made during the past 40 years, since 
we took the initiative, under the administration of President Taft, in convening 
the first international conference to deal with the drug traffic. The United States 
is obligated, by these agreements, to control the production of opium, and to limit 
the mannfacture of opium derivaties to the quantities needed for medical and 
scientific requirements. Indeed, the United States has always taken the lead in 
pressing other countries to undertake this obligation. There had never been a 
serious problem of domestie production of the opium poppy until the outbreak of 
World War II, when our supplies of poppyseed for baking uses were cut off, and 
some enterprising farmers undertook to raise poppyseeds, Unfortunately, the 
same plant which yields poppyseeds will produce crude opium and mophine. 
The Bureau of Narcotics feared that some farmers (or drug peddlers and addicts) 
might prove even more enterprising, and harvest the much more profitable seed 
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It recommended, and the Congress enacted, the Opium Poppy Control Act 
42, which forbids the growing of the opium poppy except under Federal 
se, and limits such licenses to the quantities needed for medical and scientific 
rements. Thus the Congress determined that we had better do without 
yseeds on our bakery products until imports could be resumed, rather than 
the temptations which growing the plant would provide. One of our States 
ight otherwise, and relying on the reservation of power provision in the 10th 
endment, enacted legislation authorizing the growing of popy plants for seed, 
ler regulation. The courts held the Federal law to prevail, based on the treaty 
ver. Under Senate Joint Resolution 43, and possibly under Senate Joint Reso- 
n 1, the State law would have prevailed, with danger both to our domestic 
otics controls and to our world position as the leading advocate of effective 
ppression of the drug traffic. 
Section 2 of Senate Joint Resolution 1 forbids any treaty authorizing a foreign 
wer or an international organization “to supervise, control, or adjudicate 
ts of citizens of the United States within the United States enumerated in 
- Constitution or any other matters essentially within the domestic jurisdic- 
of the United States.” The Senate Joint Resolution 43 text has no similar 
vision. In the past decade, a number of synthetic drugs have been discovered 
ch have effects similar to the effects of opium derivatives, both for medicinal 
es, and insofar as they involve the dangers of addiction. Under a protocol 
1948, the Manufacturing Limitation Convention of 1931 dealing with opium 
vatives such as morphine was made applicable to synthetic drugs liable 
cause addiction. The determination of whether a particular synthetic drug 
ves such dangers of addiction is vested in the World Health Organization: 
parently, section 2 of Senate Joint Resolution 1 would invalidate our accept- 
e of the 1948 protocol, because the World Health Organization is an interna- 
al organization which would “control rights of citizens (to manufacture 
nthetics) and other matters essentially within the domestic jurisdiction of 
he United States (invading the right of a State to control manufacture of syn- 
eties).”’ This would leave a serious hiatus in international narcotic regula- 
Unless some international organization can be given the responsibility for 
ssifying new drugs as habit forming, there will be great danger that the 
ld market could be flooded with some new narcotic long before all the 
ntries could be brought around to regulating it. 
Another example of an international agreement which might be invalidated 
section 2 of Senate Joint Resolution 1 is the agreement which established 
he International Monetary Fund. United States membership in the fund was 
plicitly authorized by act of Congress in 1945. Under the articles of agree- 
t of the fund, each of the fifty-odd participating countries has agreed not to 
inge the par value of its currency (except for certain minimal changes) 
thout the concurrence of the Fund. Thus, the United States is bound not to 
iange the par value of the dollar (i. e., its gold content) without prior approval 
y an international organization. The power “to coin money, [and] regulate the 
alue thereof’ is explicitly given to the Congress in the Constitution, and 
vould donbtless be regarded as a “matter essentially within the domestic juris- 
iction of the United States,” as that language is used in section 2 of the pro- 
sed amendment. While the fund may not change the United States dollar 
irity on its own initiative, but only veto changes proposed by member countries, 

is veto power might, nevertheless, be construed to conflict with section 2 

f the proposed amendment, and thus render impossible continued United States 
articipation in the International Monetary Fund. The articles of agreement 

’ the fund constitute today one of the few restraining influences on the pro- 

feration of discriminatory and restrictive currency practices throughout the 

orld, which so seriously impede the liberation of international trade from a 
1orass of governmental regulations. 

Section 3 of Senate Joint Resolution 1, and section 1 of Senate Joint Resolu- 
tion 48 provide that a treaty shall become effective as internal law in the United 
States only. through the enactment of appropriate legislation by the Congress. 
Such a provision, in my judgment, would seriously impair the expeditious con- 
duct of our foreign relations. In the Treasury Department, we are concerned 
with a number of treaties which must be administered as internal law in the 
United States. Thus, a number of treaties have been made with foreign coun- 
tries, and many others are under negotiation, to limit double taxation and to 
prevent fiscal evasion with respect to income, estate, and inheritance taxes. In 
order to protect Americans from double foreign taxation of particular transac- 
tions, we must be prepared to offer similar exemptions to foreigners from tax 
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liabilities under our laws. In a number of instances, the Internal Revenue Code 
itself makes specific provision for exemption in accordance with treaties. Typ. 
ically, treaties, rather than executive agreements, have been used in this field, 
although some arrangements of lesser scope have been made in the form of execy- 
tive agreements. Negotiations are frequently protracted, and treaties entered 
into are typically reviewed very carefully in the Senate before ratification. The 
necessity for a further review by the Congress, with resultant delays, and pos- 
sible deviation from the text agreed upon with the foreign countries, thus re- 
quiring further negotiation with those countries, would be a serious handicap to 
the achievement of the obviously desirable objectives of our activities in this 
field. 

Section 4 of Senate Joint Resolution 1 would constitute a fundamental change 
in the division of powers under the Constitution by making executive agreements 
subject to regulation by the Congress. Moreover, such agreements would be sub- 
ject to the same limitations as are proposed for treaties in the resolution. Sim- 
ilar provision is contained in Senate Joint Resolution 43, section 1. Executive 
agreements which affect the operations of the Treasury Department have ranged 
all the way from formal documents specifically authorized by the Congress, such 
as the articles of agreement of the International Monetary Fund and of the 
International Bank for Reconstruction and Development, to the most informal 
arrangements entered into in the day-to-day work of the Department, such as 
exchange of letters between enforcement officials of the Treasury and similar 
officials of foreign governments to provide for the exchange of information which 
would be of mutual assistance in law enforcement. Among the subjects which 
have been covered by agreements, with varying degrees of formality, have been 
aids to navigation, procedures and signals for safety and rescue at sea and in 
the air, arrangements entered into in the administration of the Trading With the 
Enemy Act, arrangements governing the establishment of United States Govern- 
ment foreign currency accounts in banks overseas, and a wide variety of others. 
Under the text of Senate Joint Resolution 1, all activities of this sort would 
have to stop until Congress had made provision permitting their resumption, 
and prescribing the manner and extent thereof. Senate Joint Resolution 43 
would permit the traditional practice to continue, pending regulatory action by 
the Congress. What provisions the Congress would make in legislation regulat- 
ing executive agreements is, of course, impossible to foretell. Presumably, there 
would be substantial restriction upon the powers of the Executive in this re- 
spect; otherwise there would be no point to the adoption of a constitutional 
amendment. Since major executive agreements have, in practice, been made 
under congressional authorization, the only result of an extension of congres- 
sional controls in this field would be the prescription of limitations on the great 
mass of detailed housekeeping and administrative arrangements with foreign 
countries. The efficient administration of the Government would, it seems to 
me, be impaired without any significant gain in congressional control over policy 
decisions. It should be borne in mind that the Congress has always had the un- 
questioned right to undo an executive agreement by legislation since such action 
by Congress would supersede the agreement under our constitutional system. 
The difference is that under the present system the agreements are valid and 
binding unless superseded. 

There has been referred to another committee of the Senate a resolution, in 
troduced by Senator McCarran (S. J. Res. 2), which would impose congressional 
regulations on the making of executive agreements. This is the type of regula- 
tion which the two proposed amendments before this committee would author- 
ize the Congress to make. Section 3 of Senate Joint Resolution 2 provides 
that executive agreements would terminate not later than 6 months after the 
term of the President during whose tenure they were negotiated, unless ex 
tended by proclamation of the succeeding President. We cannot, of course, 
assume that if either of the proposed amendments became part of the Consti- 
tution the Congress would necessarily enact the form of regulation proposed 
in Senate Joint Resolution 2. However, since Senate Joint Resolution 2 has 
attracted wide interest as a method of regulating executive agreements, it would 
be interesting to see how it would affect the conduct of our affairs involving 
foreign countries. 

The International Bank for Reconstruction and Development was organized 
by an executive agreement which was expressly approved by the Congress, and 
more than 50 countries are now members. Most of the funds for the bank’s loans 
must be raised in the private financial markets. The International Bank has 
already floated security issues aggregating some $500 million in the United 
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ites. If the basic charter of the bank were open to frequent renegotiation 
oni revision, investors might hesitate to hold its securities. If our participation 
he bank need be renewed after each change of administration, foreign coun- 
es would doubtless also insist on the same privilege. There are now over 
) countries which are members of the International Bank, and I dare say that 
he majority of these 50 countries tend to change their administrations more 
equently than we do, It is true that we and the other members of the Inter- 
onal Bank have each reserved the right to withdraw from the bank on short 
ce, and under appropriate arrangements to protect the creditors and the 
s of the bank. But it is one thing for a country to be free to withdraw, and 
e another thing for each new administration in each of the fifty-odd coun- 
es to be required to take positive steps to reaffirm its adherence to the bank. 
lhe privilege of withdrawal has apparently not interfered with the ability of the 
bank to market its securities. I suggest that the need for reaflirmance of mem- 
rship by each of the fifty-odd members each time there is a change of ad- 
stration would present quite a different picture to a prospective investor 
the bank’s securities. 
(he various bureaus of the Treasury Department concerned with treaties 
d executive agreements have prepared memoranda describing their activities 
in this field and indicating the difficulties which they might encounter if either 
of the amendments before this committee became part of our Constitution. The 
particular examples I have given you are described more fully, and other ex- 
ples are given. I offer these memoranda for the record, 


EFFECT ON FEDERAL CONTROL OF NARCOTIC DRUG TRAFFIC OF ADOPTION OF 
CONSTITUTIONAL AMENDMENT PROPOSED BY SENATE JOINT RESOLUTION 1 OR SENATE 
JOINT RESOLUTION 43 


Under the amendment proposed by Senate Joint Resolution 1, a provision of a 
treaty which denies or abridges any right enumerated in the Constitution shall 
not be of any force or effect, and a treaty shall become effective as internal law 
in the United States only through the enactment of appropriate legislation by 
Congress. Under the amendment proposed by Senate Joint Resolution 43, a 
provision of a treaty which conflicts with any provision of the Constitution shall 
not be of any force or effect, and a treaty shall become effective as internal law 
in the United States only through legislation which would be valid in the absence 
of treaty. Under the latter proposed amendment it is clear that the United 
States could not become a party to a treaty designed to control the traffic in 
narcotic drugs where, as is usually the case, the treaty required implementation 
by Federal legislation in the field ordinarily considered within the reserved power 
of the several States under the 10th amendment. Under either proposed amend- 
ment, however, it is urged that in conducting negotiations for a narcotic treaty, 
representatives of the United States would be seriously handicapped in their 
efforts to cooperate with representatives of other world powers in securing effec- 
tive international agreement upon the adoption of measures deemed necessary 
to control this traffic. 

The control of this traffic has long been recognized as a problem necessitating 
international action and existing international agreements have imposed obli- 
gations upon the United States and other high contracting powers to place certain 
restrictions not only upon the exportation and importation of these potentia!ly 
dangerous substances but upon the domestic production, manufacture and dis- 
tribution as well. In implementing these obligations, it is necessary for the 
National Government to place appropriate restrictions upon domestic production 
and manufacture of these dangerous drugs, and to this extent it is clear that 
the effect of the international agreements is to deny or abridge the right that 
the citizen would otherwise have to produce or manufacture unlimited quan- 
tities of narcotic drugs, and that there must be implementing Federal legislation 
in the field ordinarily regarded as within the reserved powers of the several 
States. There are now pending consideration, in draft form, prospective inter- 
national agreements which at least contemplate the adoption of further obliga- 
tions, notably by way of limitation of production of crude opium, which would 
require the imposition of national restrictions on opium production and therefore 
interference with the right of an individual to produce unlimited quantities of 
crude opium. The question whether the rights so denied or abridged are rights 
“enumerated in this Constitution” could be authoritatively and definitely deter- 
mined only by the courts. If the amendment proposed by Senate Joint Resolu- 
tion 1 were adopted, the executive department of Government would be unable, 
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in practice, to negotiate for effective international agreement to control the nar 
cotic traffic because it could not be reasonably sure that, in assuming what j; 
considered to be necessary obligations involving national control measures, jr 
was not impairing a right enumerated in the Constitution. Particularly wou, 
this be doubtful in the light of he ninth amendment which states: “The enum. 
eration in the Constitution, of certain rights shall not be construed to deny or 
disparage others retained by the people.” Under the amendment proposed }y 
Senate Joint Resolution 48, there would be no doubt as to the impotence of the 
executive department of Government to become a party to an effective marcoti 
treaty requiring implementation by Federal legislation ordinarily considered 
within the reserved powers of the States. 

The United States has traditionally taken a leading part in securing the adop- 
tion of appropriate international agreements to control the narcotic traffic. As 
arly as 1909, when a conference was called, on the initiative of the United 
States, of the International Opium Commission which convened at Shanghai, it 
was recognized that the solution of the narcotic problem necessitated concerted 
international action. A few years later the United States, with some 65 other 
world powers ratified or acceded to the International Opium Convention of 1912, 
which obligated the contracting powers to take such steps as the enactment of 
laws for control of production and distribution of raw opium, and to limit ex 
clusively to legitimate and medical purposes the manufacture, sale, and use of 
morphine, cocaine, and their respective salts. Some years later the United 
States ratified the convention, concluded at Geneva July 13, 1931, for limiting 
the manufacture and regulating the distribution of narcotic drugs, and some 67 
other world powers are parties to this convention. The principal obligations 
assumed by the parties under the 1931 convention were (a) limitation of the tota! 
manufacture of the dangerous narcotic drugs to that quantity necessary to supply 
the world’s medical and scientific needs, and (0) the application of certain pro 
visions of the Geneva Narcotic Convention of 1925 (not theretofore ratified by 
the United States) relating to control of persons and establishments involved i: 
manufacture, sale, and distribution of the drugs, and control of international 
trade in the drugs. Still later, with the discovery and development of synthetic 
analgesic drugs, not derived from opium, as substitutes for morphine, it became 
necessary to supplement the 1931 convention by the protocol of 1948, which 
provides an international procedure for prompt application by all the parties of 
manufacturing limitation to such of the new synthetic drugs as are determined 
to be dangerous from the standpoint of addiction liability, thus avoiding over- 
production, beyond medical and scientific needs, which would spread drug addic 
tion. The 1948 protocal was ratified or acceded to by the United States and 30 
other world powers. 

If section 1 of the amendment proposed by Senate Joint Resolution 1, in protect 
ing “any right enumerated in this Constitution” is intended to protect only those 
rights which arise from specific prohibitions in the Constitution of certain types 
of Government action, it would be unnecessary as the Supreme Court has held 
that the treatymaking power of the United States does not extend so far as to 
authorize what the Constitution forbids (Geofroy v. Riggs, 133 U.S. 258: In re: 
Ross, 140 U. S. 453; Missouri v. Holland, 252 U. 8. 416; Asakura vy. Seattle, 265 
U. 8. 332). If the proposed amendment were adopted, therefore, it is very un- 
likely that section 1 would be considered or construed as merely declaratory of 
existing law; there would be a broader construction of the term “any right 
enumerated in this Constitution,” which would narrow the application of the 
principle enunciated in the Missouri v. Holland case that an act passed pursuant 
to the obligation of a treaty is not invalid where “the only question is whether 
it is forbidden by some invisible radiation from the general terms of the 10th 
amendment.” The Opium Poppy Control Act of 1942 which was enacted pur- 
suant to an obligation in article 1 of the 1912 convention, was held constitutional 
by a three-judge Federal court in California on much the same principle (56 F. 
Supp. 810), and it is regarded as doubtful that the Opium Poppy Control Act 
would remain constitutionally valid under section 1 of this proposed amendment 
There can be no doubt of the invalidity of the act under the amendment proposed 
by Senate Joint Resolution 43. 

Section 2 of the amendment proposed by Senate Joint Resolution 1 provides 
that no treaty shall authorize or permit any international organization to super- 
vise, control, or adjudicate rights of citizens enumerated in the Constitution 
“or any other matter essentially within the domestic jurisdiction of the United 
States.” Under article 14 of the 1931 convention the Permanent Central Board 
(an international organization) upon finding that any country has exceeded the 
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of its estimates for narcotic drugs, shall immediately notify the high con- 
ting parties, who will not, during the currency of the year in question, au- 
ze any new export of narcotic drugs to that country with certain excep- 
ns. Under the 1948 protocol, the World Health Organizatign is authorized to 
ke a definitive finding as to the addiction liability of a given drug, and this 
ding when communicated to the high contracting parties binds them to apply 
not to apply, as the case may be, the provisions of the 1931 convention to the 
w drug. In each of these cases an international organization performs a func- 
under a treaty, that is very important in the control of the narcotic drug 
flic but which would not be permissible under section 2 of this proposed 
endment. 
Section 3 of the amendment proposed by Senate Joint Resolution 1 provides 
a treaty shall become effective as internal law in the United States only 
through the enactment of appropriate legislation by the Congress. By the terms 
f the 1912 and 1931 conventions, it is specifically recognized that the provisions 
these two conventions be implemented by appropriate domestic legislation. 
The 1946 protocol does not by its terms require the enactment of domestic legis- 
lation because this protocol was designed merely to transfer supervisory func- 
tions under narcotic treaties from organs of the old League of Nations to corre- 
sponding organs of the United Nations. The 1948 protocol likewise did not in 
terms require the enactment of domestic legislation since it was designed to pro- 
vide a reasonably expeditious procedure for subjecting to international control 
ew drugs found to be dangerous, similar to morphine and cocaine, from the 
standpoint of addiction liability. It will be seen that the basic narcotic treaties, 
at least, already observe the principle sought to be established by section 3 of 
this proposed amendment, but this section would seriously handicap the obtain- 
ng of any international agreement on narcotics, no matter how necessary and 
esirable it might be regarded by the executive department of Government, as the 
other high contracting parties would have no reasonable assurance that the 
treaty would be given effect by domestic legislation, even though it had been 
made with the advice and consent of the Senate. Under section 1 of the amend- 
ent proposed by Senate Joint Resolution 438, it would be extremely difficult, if 
not impossible to obtain international agreements on narcotic control as the im- 
plementation of many important provisions of such agreements require imple- 
enting Federal legislation which would not be valid in the absence of the treaty, 
notwithstanding that such implementing Federal legislation would not and could 
not contravene any prohibitory words to be found in the Constitution, 
Section 4 of the amendment proposed by Senate Joint Resolution 1 relates to 
ill executive or other agreements between the President and any international 
rganization, foreign power, or official thereof, such agreements to be made only 
in the manner and to the extent to be prescribed by law. Such agreements are 
to be subject to the limitations imposed on treaties, or the making of treaties, 
by the proposed amendment. Section 1 of the amendment proposed by Senate 
Joint Resolution 48 provides that executive agreements shall be subject to regu- 
ation by the Congress and to the limitations imposed on treaties by “this article.” 
The Bureau of Narcotics wishes to make the observation that it is interested in 
just one informal international arrangement in the nature of an executive agree- 
ment. This is an arrangement for the direct exchange of information concern- 
ing nareotic traffic between those officials of the various countries who are in 
direct charge of controlling the narcotic drug traffic in their respective countries. 
The arrangement covers the exchange of seizure reports and information regard- 
ing persons suspected of being engaged in the illicit traffic, including such 
information as photographs, criminal records, fingerprints, descriptions of the 
methods which the persons in question have been found to use, the places from 
which they operate, and the names of their associates. The arrangement was 
initiated in 1928 by an exchange of notes between the State Department and the 
authorities of the United Kingdom, and since that time a similar arrangement, 
by exchange of notes, has been entered into with many other countries. In the 
United States the official designated for this purpose is the Commissioner of 
Narcotics. Article 15 of the 1931 convention affirms generally the establishment 
of such an arrangement because it obligates the high contracting parties to 
create a special administration (in the United States, the Bureau of Narcotics) 
for the purpose, among others, of “regulating, and controlling the trade in the 
drugs,” and “organizing the campaign against drug addiction, by taking all 
useful steps to prevent its development and to suppress illicit traffic.” 
It may be argued that the informal arrangement thus described does not 
amount to an “executive or other agreement” under Senate Joint Resolution 1 
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or Senate Joint Resolution 43 because technically it was not entered into by the 
President. However, it was entered into by an executive department and would. 
no doubt, be considered to come within the purview of each proposed amendment, 
The informal arrangement for the exchange of information relative to illicit 
narcotic traffic has now been in operation for some 24 years, and has been of 
considerable benefit to narcotic law enforcement. There has been no complaint, 
and it is believed that there has been no ground for complaint of the operation 
of this informal arrangement interfering with the legal rights of any citizen, 
The observation is made that it would be very cumbersome to apply either pro- 
posed amendment to such an administrative agreement. 


EXECUTIVE AGREEMENTS IN THE FIELD OF INTERNATIONAL FINANCE 


A number of executive agreements in the field of international finance would 
be affected by the adoption of either of the constitutional amendments proposed 
in Senate Joint Resolution 1 and Senate Joint Resolution 48. Constitutiona) 
limitations on the powers of the Executive in this field would seriously impair 
the flexibility necessary to achieve the international cooperation requisite ior 
carrying out policies and operations in the field of international finance, 

United States participation as a member of the International Monetary Fund 
was specifically authorized by the Congress in the Bretton Woods Agreements 
Act, approved on July 51, 1945. The provisions which raise the greatest difficulty 
in this respect are section 2 of Senate Joint Resolution 1, prohibiting any treaty 
which authorizes or permits any international organization “to supervise, control, 
or adjudicate rights of citizens of the United States within the United States 
enumerated in this Constitution or any other matter essentially within the 
domestic jurisdiction of the United States,” and section 4 of the same resolu- 
tion, which provides: “All executive * * * agreements * * * shall be 
subject to the limitations imposed on treaties * * * by this article.” While, 
in general, the articles of agreement of the fund do not vest power in the inter 
national organization to take affirmative action requiring member countries to 
do particular things, the organization does have significant veto powers. Thus, 
each of the member countries is obligated not to change the par value of its 
currency (except ior certain minimal changes) without the concurrence of 
the fund. Similarly, member countries may not suspend gold convertibility, or 
impose exchange restrictions, or engage in discriminatory currency arrange- 
ments or multiple currency practices, or establish too wide a spread between 
buying and selling rates for currencies, unless authorized by specific exceptions 
in the articles of agreement, or unless permitted by the international organiza- 
tion. In all these cases, the control over the practices of the United States is 
theoretic rather than real, since we do not engage in any of the forbidden prac- 
tices, and do not plan to do so. These obligations are considered important by 
the United States because they tend to limit the spread of disorderly currency 
practices throughout the world. However, we could hardly expect other countries 
to incur such obligations if we were not prepared to do so ourselves. Moreover, 
the complexities of international finance are such to preclude the possibility of 
spelling out in precise detail in the agreement itself every possible permissible 
exception irom the general obligations which form the basic structure of the fund 
agreement. Unless there is a measure of flexibility to permit swift action in the 
case of financial emergencies, no country would be willing to obligate itself by 
international agreement, and the only way to prevent such flexibility from pro- 
viding a wide-open and uncontrolled escape clause is to give a power of decision 
to an international body which can act swiftly. 

The International Bank for Reconstruction and Development, which the 
United States also joined after congressional approval in the Bretton Woods 
Agreements Act, does not typically involve regulatory functions or obligations 
on the part of this Government. The provisions of Senate Joint Resolution 1 
and 43 would not affect, by themselves, our present situation with respect to 
the bank. However, both of these proposed constitutional amendments provide 
that executive agreement shall be subject to legislative regulation. The kind 
and extent of congressional regulation cannot, of course, be forecasted in advance. 
But there is a proposal before the Senate now (S. J. Res. 2) which has at- 
tracted a good deal of interest, which would constitute regulation of 
international agreements. One of the provisions of this resolution would 
terminate the obligations of the United States under an executive agreement 
6 months after the ends of the term of the President during whose tenure it 
was negotiated, unless extended by proclamation of the succeeding President. 
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if such a requirement were to become mandatory in the making of executive 
igreements, it would seriously interfere with the possibility of setting up an 
effective international banking institution. Other countries, if they were pre- 
pared to negotiate with us at all on such a basis, would undoubtedly insist 
that they, too, have the same freedom based upon the tenure of their incumbent 
governments. The International Bank now has over 50 member countries. 
Since governmental administrations are always changing somewhere in the 
world, the bank would find itself in a cénstant state of instability as each member 
ountry took advantage of its 6-month period to reconsider adherence to the 
institution. It is difficult to see how a bank so constituted could expect to 
maintain the confidence of the investing community to which it must look for 
the major part of its loanable funds. 

Apart from the major executive agreements described above, which were both 
entered into under explicit congressional authorization, there are a number 
f agreements of lesser significance affecting day-to-day administrative respon- 
ibilities of the Treasury Department in the foreign financial field which might 
he affected by congressional regulation. Indeed, under the language of Senate 
joint Resolution 1, section 4, executive agreements, if the proposed amendment 
becomes effective, could not be made at all until the Congress had acted to 
prescribe the manner and extent of making such agreements. Some examples 
of the wide variety of detailed agreements of this character are: Agreements 
nder the Trading With the Enemy Act for handling conflicting custodian prob- 
lems and certifications necessary to establish beneficial ownership of financial 
assets, agreements with foreign central banks covering the establishment of 
treasurer’s checking accounts in foreign banking institutions, and agreements 
with respect to uses of balances of foreign currencies which may have been 
acquired as a result of agreements such as those dealing with the disposal of 
surplus property. 


TREATIES AND EXECUTIVE AGREEMENTS AFFECTING COAST GUARD OPERATIONS 


The operations of the Coast Guard involve a considerable number of treaties 
and executive agreements dealing with subjects such as maritime safety, com- 
munications, aviation, and conservation of fisheries. These agreements are 
typically very technical in character, and, for the most part, would not be 
directly affected by the provisions of Senate Joint Resolution 1 or 438, since they 
do not involve regulatory measures affecting persons within the United States. 
But there are two treaties which do have important significance in the regula- 
tory field, and these would be affected differently by the proposed amendments. 

Section 2 of Senate Joint Resolution 1 forbids a treaty which authorizes or 
permits a foreign power or an international organization “to supervise, control, 
or adjudicate rights of citizens of the United States” or other matters “essen- 
tially within the domestic jurisdiction of the United States.” Under the Tele- 
communications Convention of 1947, the registration of frequencies with the In- 
ternational Frequency Registration Board endows the first nation which is per- 
mitted to register on a particular frequency with all rights thereto. Where an 
open frequency is thus preempted by a foreign nation, the frequency is with- 
drawn from possible use by a United States national. It may be said that in 
this way the foreign nation filing for the frequency and the international or- 
ganization accepting the registration is exercising control over United States 
property rights in the domestic field. However, any action which would pre- 
clude international agreements of this kind would ultimately leave each sepa- 
rate nation to act entirely independently, and the conflicts of frequency use, 
particularly in areas in close proximity to other nations, could result only in 
chaos in the field of radio communications. 

The International Civil Aviation Convention makes different arrangements 
in a somewhat related field, which would apparently not run afoul of the cited 
provision of Senate Joint Resolution 1. The ICAO organization establishes 
“recommended practices” as to the operation of aircraft in international flight, 
including qualifications of personnel. The international organization urges all 
member nations to conform to these “recommended practices,” but any nation 
is privileged to file a notice of noncompliance with any particular recommenda- 
tion, in which case, the nation filing such notice is not obligated in any way 
to comply with the “recommended practice.” Another similar example is the 
proposed Rome Convention dealing with damage caused by foreign aircraft to 
third parties on the surface of the earth and negotiated within the framework 
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of ICAQ At a convention held in Rome last October, delegates from othe; 
countries agreed to a proposed convention that is entirely inacceptable to th, 
United States. Our delegation did not sign and apparently there is no jp 
clination to sign at a later date and subsequently ratify this convention. Th, 
reason is that certain rights of the United States would be adversely affected 
Even though this convention is ratified by all other nations engaged in inte 
national aviation, it will not affect the United States in any way, whether thirg 
parties on the surface are in the United States or in a foreign country; nor 
would the nationality of the aircraft make any difference. In this field, whi} 
there is obvious importance to international uniformity, the need for common 
acceptance is not as sharply presented as in the case of two broadcasting stations 
trying to use the same frequency at the same time. 


or 
I 


There is appended hereto a list of treaties and executive agreements affect 
ing operations of the Coast Guard to indicate the wide variety of its activities 
involving relationships with foreign countries. 


TREATIES AND CONVENTIONS RATIFIED BY THE PRESIDENT WITH THE ADVICE 
CONSENT OF THE SENATE 


AND 
Maritime safety 


International Conventions for the Safety of Life at Sea (1914) (1929) (1948) 
These conventions are the basic documents controlling regulations for the 
safety of life at sea on the international level. 


They include provisions relating 
to the construction of 


vessels, lifesaving appliances, communications require 
ments, the carriage of grain and other special-type cargoes, basic provisions for 
rules to prevent collisions, and provisions for the establishment and maintenance 
of the international ice patrol 

International Load Line Convention. London 1930. Ratified by the United 
States June 10, 1931. 

Treaty between the United States and Canada defining certain waters of th 
west coast of North America as “sheltered waters.” Ratification exchanged 
July 26, 1934. 

Officers’ Competency Certificates Convention. 1936. Ratified by the United 
States October 29, 1939 


Minimum-Age Convention (revised 1936). Ratification by the United States 
deposited on October 29, 1938. 


Communications 


Safety of Life at Sea Conventions (1914) (1929) (1948). 

International Civil Aviation Convention, Chicago. Signed December 7, 1944, 
effective April 4, 1947. In implementation of the Civil Aviation Convention 
many international gatherings, regional meetings, sometimes bilateral, some 
times unilateral, have been held to work out the myriad of technical details 
necessary to make a civil international aviation organization function, 

International Terecommunications Convention, Atlantic City. Signed October 
2.1947. Ratification advised by the Senate 1948. 

To implement the Telecommunications Convention, Atlantic City, 1947 (above), 
an Extraordinary Administrative Radio Conference was held in Geneva in 1949 
to bring into force a table of frequency allocations and to make other technical 
regulations. This is an example of the type of detail that must be worked out 
by succeeding conferences under basic treaties. 

Conventions between the United States and other American countries relating 
to communications matters, Habana, 1947. Ratified by the United States June 
30, 1938. To implement this convention other gatherings have been held for 
the purpose of working out technical details. The last of these was the Fourth 
Inter-American Conference the report of which was signed at Washington 
July 9, 1949 
Aviation 


International Civil Aviation Convention, Chicago, 1944. Signed December 7, 
1944, effective April 14, 1947. In implementation of the Civil Aviation Con- 
vention innumerable international gatherings, regional meetings, sometimes 
bilateral, sometimes unilateral, have been held to work out the myriad of tech- 
nical details necessary to make a civil international aviation organization func- 
tion, 


Conservation 


Convention between the United States and other powers for the regulation of 
whaling. Ratified by the United States June 17, 1982. 
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nvention between the United States and Canada revising the Convention for 

Preservation of Halibut Fisheries of the North Pacific Ocean and Bering 
Ratification advised by the Senate March 23, 1937. 
vention between the United States and other powers for the preservation 
otection of the fur seals and sea otter which frequent the waters of the 
Pacific Ocean. Ratified November 24, 1911. 

ral 

nvention concerning the boundary waters between the United States and 


(Treaty Series No. 548, 36 Stat. 2454). Ratified by the United States 
1910. 


EXECUTIVE AGREEMENTS 


time safety 
he exchange of notes between United States and Canada in regard to 
iprocal exemption of vessels from inspection and the abolition of inspection 
April and May 1905. 


Communications 

\greement between United States and Canada relative to promotion of safety 
on the Great Lakes by means of radio, March 1952. 
tids to navigation 

Letters and notes over the period of the last 10 years concerning the use of 
and at Bona Vista, Newfoundland, as a loran station. This exchange of notes 
resulted in an agreement for the use of the land for this purpose. 

\ereement dated March 14, 1947, between United States and Republic of 
Philippines concerning certain military bases; covered in this agreement, is the 
authorization for the use of certain sites in the Philippine Islands for loran 
stations, 

Exchange of notes between Panama and the United States (Navy and Coast 
Guard) relating to the use of certain property at Cape Mala, C. Z., as a light 
station and radio beacon. 

Conference between representatives of the United States (Lighthouse Service) 
it Canada (Department of Marine) relative to the coordination of maritime 
radio beacons between the United States and Canada. Recommended May 18, 
1935: became effective December 1, 1935. 

Notes exchanged between the Untied States (Department of State) and Great 
Britain (British Ambassador) relative to the maintenance of navigational marks 
in the vicinity of Mantinella Shoal off the northwest point of the Little Bahama 
Bank. These aids are maintained by the United States but paid for by Great 
Britain (1920). 

Agreement entered into between United States (Department of State) and 
Canada (Minister of Marine and Fisheries) relative to aids to navigation in the 
lower Detroit River. May 10, 1911. 


General 


\greement entered into between United States (Department of State) and 
Canada, as the result of an exchange of notes, relating to the size and number of 
naval vessels on the Great. Lakes (1817) (Treaties and Conventions, vol. 1, p. 
628) 


MEMORANDUM ON THE EFFECT OF SENATE JOINT RESOLUTION 1 AND SENATE JOINT 
RESOLUTION 43 ON TAX TREATIES 


Section 3 of Senate Joint Resolution 1 and section 1 of Senate Joint Resolution 
43 provide that treaties shall be effective as internal law only through the 
enactment of appropriate legislation by Congress. This provision would unduly 
delay the consummation of desirable tax treaties and treaties having tax effects. 

At the present time, the Department is principally concerned with treaties to 
reduce international double taxation in the fields of income, estate, and gift 
taxes. It also participates in consular conventions, the purpose of which is to 
provided, among other things, for tax treatment on a reciprocal basis of consular 
officials under Federal and State laws; and in treaties of friendship, commerce, 
and navigation, to provide, among other things, for the fair and equitable tax 
treatment, on a reciprocal basis, of our citizens and those of foreign governments. 
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Treaties to reduce international double taxation generally contain reciprocg) 
provisions, which operate to the benefit of our citizens. Thus, such conventions 
may reduce double taxation by delimiting the basis of taxation, such as by re. 
quiring a permanent establishment before one State may tax the business of an 
enterprise of another State, or by permitting a resident of another State to pay 
tax on a net income basis in cases like rentals and royalties instead of on a grogg 
income basis, or by setting forth situs rules governing the application of tax jy 
the case of tax on estates or gifts. They may reduce double taxation by exempt. 
ing or reducing the tax on certain earnings, such as by exempting from tax the 
earnings from ships and aircraft derived by resident of the other State, or py 
reducing the tax rate on royalties. Such conventions also permit the reciproca] 
exchange of helpful tax information and provide for cooperation in resolving 
double tax problems under the principles of a convention. It would seem pup. 
desirable to impair expeditious completion of these treaties. 

At the present time, treaties for the avoidance of double taxation of income 
are in effect with Canada, Denmark, Finland, France, Ireland, Netherlands, New 
Zealand, Norway, Sweden, Switzerland, Union of South Africa, and United 
Kingdom. Treaties for the avoidance of double tax in the case of death duties 
are in effect with Canada, Finland, France, Ireland, Norway, Switzerland, Union 
of South Africa, and United Kingdom. Treaties with Beigium and Greece have 
been signed and are awaiting ratification. In addition the Department is now 
engaged in further treaty negotiations with many additional countries. 

‘Treaties to eliminate double taxation are carefully scrutinized by the Senate. 
In. many cases public hearings are held thereon and comments of interested 
parties solicited and received. To require approval of a treaty by the Congress 
after the Senate has already consented thereto would necessarily slow down 
and perhaps seriously hamper the treaty process in this area. 

The Congress has sanctioned the use of treaties to modify internal revenue 
law. Thus, section 22 (b) (7) of the Internal Revenue Code excludes from gross 
income and hence exempts from income tax “income of any kind, to the extent 
required by any treaty obligation of the United States.’”’ Moreover, Congress 
has consistently recognized and approved the modification of internal revenue 
laws by specific provisions in the revenue acts amending the Internal Revenue 
Code. These provisions make inapplicable such amendments to any case where 
they would be contrary to any treaty obligation of the United Sates. See, e. g., 
section 615, Revenue Act of 1951. 

Section 1 of Senate Joint Resolution 48 also provides that “fa treaty shall be 
come effective as internal law in the United States only through legislation 
which would be valid in the absence of treaty.” The tax provisions of treaties 
of friendship, commerce, and navigation, and consular conventions affect the 
tax status of nationals, and consular officers of other countries under State 
laws. Under the provisions of section 1 of Senate Joint Resolution 438, the 
tax provisions of such conventions may not be valid in the absence of further 
State ratification. The requirement of State concurrence to treaties may sub 
ordinate our national interests in this field to the local interests of a particular 
State. In any case, it would unduly delay consummation of such treaties, and 
may discourage their negotiation. 


Mr. Turrie. Thank you very much. 
The Cuamman. I would like to ask Judge Phillips a few questions. 


STATEMENT OF HON. ORIE PHILLIPS, CHIEF JUDGE, UNITED 
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT—Resumed 


The CuatrmMan. Judge Phillips, I showed you three treaties that are 
pending before the Foreign Relations Committee, and I would like to 
have your opinion as to, not what you think about treaties themselves, 
but how you view them and view the statements that have been made 
before this committee with which you are familiar? 

Judge Puiuies. Senator, I think I would be presumptuous to have 
any considered judgment about these, but in the very limited time 
there is one striking thing in one of these treaties. 
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[ had always supposed that when we sent a military force anywhere 
we dealt with them under military jurisdiction and if they committed 
an offense we tried them. 

[ have handled habeas corpus cases coming up challenging military 
convictions while our soldiers were in France and Germany, and [ 
think that is the place to try our own boys if they violate a law, but 
this treaty with some limited exceptions agrees that the military 
forces, the soldiers and their dependents, with certain exceptions shall 
be surrendered for trial to the country that they are quartered in, and 
it — rtakes to give them certain protection—prompt and speedy 
trial, knowledge of specific charge in advance, confrontation of wit- 
nesses, provision for counsel, interpreter, and the right to communi- 
cate with a representative of his own government. 

Well, if we are going to undertake to protect them I think the first 
thing we ought to do is to say that we shall have a jury trial. 

In the second place, I think we should say that they shall have the 
right not to be convicted upon an involuntary confession. 

It may be that we should surrender these people to the local courts 
for trial, but if we are going to undertake to protect them, let us put 
in the most important protection that could be given them and that 
would be a jury trial. 

The CuamrMan. Judge, would you not say that under that treaty 
there a man arrested, for example, in Yugoslavia, one of our soldiers 
in there, in a Communist country, or even in some other country, would 
be presumed to be guilty and have to prove his innocence ? 

Judge Puintures. That would be true in France. 

The CuatrmMan. Yes; it would be true in France. 

Senator Smirn. The effect of that would be to take an American boy 
with all the heritage, freedoms that we have known, the right of trial 
by jury, and so forth, and perhaps against his will transport him across 
the seas, put him in France to help ‘fight for that nation’s liberty, and 
then if he should be involved in some offense, perhaps trivial, he would 
be turned over to the other nation for trial in a manner that is wholly 
incomprehensible to the average American citizen ? 

Judge Pauarpes. The only exception I see is an offense solely against 
property or security of the state, or offenses solely against the person 
or property of another member of the force of a civilian component 
of that state, or offenses arising out of any act or omissions done in 
the performance of official duties. 

Other than that, we say we will surrender them, let them try them, 
and we undertake to protect them and we do not protect them. 

The Cuarrman. Mr. Nash, who testified this morning, argued yes- 
terday before the Foreign Relations Committee for the adoption of 
this tres uty. 

Judge Pamurrs. Might I make one supplementary statement ? 

The Cuatrman. Yes, surely. 

Judge Pures. This gentleman that followed me said that he 
agreed, as I did, with the late Chief Justice Hughes that there was an 
implied limitation on the treatymaking power that would prevent 
these treaties that we have been saying were dangerous, as impinging 
upon the rights of the individual citizen and on the reserve powers 
of the States. 

I think much can be said in favor of such a limitation, but the 
trouble is that the executive department and the State Department 
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have clearly indicated that they recognize no such limitation, and 
they are proposing treaties and they are proposing to do things that 
violate any thought of any such limitation. 

If I could have the last say I would say the limitation was there, 
but the difficulty is that the executive departme nt has absolutely de- 
nied by their acts and by their statements that any such limitation 
exists, and that is why I say we have to do something about it in the 
way of limiting the power. 

I do not want to go away from this room with the idea that I ad. 
mitted that the limitation is so well established that nothing need to 
be done. 

I think the limitation has been thrown in the ashcan, as far as J 
am concerned, by the agents of Government. 

Senator Bricker. The Justice did not assert that there was a limi 
tation; he said there might be. 

Judge Putuips. There might be, and he even expressed doubt. 

Senator Bricker. Yes, sir. 

The Cuarman. Mr. Carl B. Rix, member of the peace and law 
committee of the co Bar Association, has a supplementary 
statement. 

You appeared before us on February 18. 


ADDITIONAL STATEMENT OF CARL B. RIX, VICE CHAIRMAN, COM- 
MITTEE ON PEACE AND LAW, AMERICAN BAR ASSOCIATION 


Mr. Rrx. Thank you. 
The CuarrMANn. We will be delighted to have you testify further. 
Mr. Rrx. I filed a supplemental statement which was prepared be- 


fore the testimony of the Secretary of State, and the Attorney General. 

By coincidence, the supplemental statement covers several of the 
subjects which they discussed, It is significant that in neither of the 
statements was any attention paid to the outstanding effect of the 
Migratory Bird case, that of conferring on Congress undelegated and 
unenumerated powers to legislate. 

It may interest you to know that when the Migratory Bird legisla 
tion had been declared unconstitutional by the courts, the duty de- 
volved upon the Solicitor General of the United States to determine 
whether or not an appeal should be taken, and we have it upon the 
statement of the Solicitor General of that day, one of the most emi- 
nent lawyers who has ever occupied that position, that he became 
convinced that the appeal would not be decided in favor of the Gov- 
ernment, so he walked across the street to the Secretary of State and 
put the situation before him and then outlined to the Secretary of 
State a perfectly constitutional method and a perfectly constitutional 
process of government by which the same result could be obtained, 
and that was by securing a treaty with Great Britain and the passage 
of the Migratory Bird Act there: after. 

That suggestion was very well received and it was no sooner said 
than done. 

The subsequent act was passed and it went before the Supreme 
Court of the United States and is now referred to as the Migratory 
Bird case. 

Gentlemen, that was not the creation of anything unconstitutional. 
It was a process which had been in our Constitution ever since it was 
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irawn, and so far as we know that was the first time that that con- 
tut inal process was used, so that we have never made any charge 
inything was done in connection with the Migratory Bird case 

ch was in any way unconstitutional. 

However, what these gentlemen do not tackle and did not tackle 

terday and the day before was the unfortunate result of what the 

ent Solicitor General of the United States did in making his 
ogestion. 

On that has flowed the doctrine which we heard discussed here today 

hese witnesses, that because of the decision of the United States 
preme Court in the Migratory Bird case the way is open through 
titutional processes to enactment of new legislation, of legislation 
ch creates undelegated and unenumer: ated powers without limit 
ept as to the scope of the treaty in the Congress of the United 
tates. 

In other words, it has created, gentlemen, two bodies of law under 
e Constitution, one, enumerated powers, delegated powers, and the 
her unenumerated and undelegated, dependent only upon the scope 

d effect of the tre aty. 

" hese gentlemen have challenged us continually and we have heard 
t all the time that we can point to no treaty in the history of the 

United States which was a bad treaty. 

[ do not say that this is a bad treaty in itself. The purpose was 
onorable and people wanted to conserve their wildlife. 

\s Justice Holmes said, they wanted to preserve the food supply of 
he country and most of the food supply is in the lockers of the 
hur , or a few of them, of this country. 

I oasibly the Secretary of State up on his island retreat is one of 
hem; I do not know, but when we talk about the conservation of 
food supply as a basis for the Migratory Bird Act, I think and I think 
you know that Justice Holmes must have had his tongue in his cheek 
when he talked about it. 

We come right down to this, and that is where I challenge the state- 

ient of the Secretary of State and my friend, the Attorney General: 

That no treaty has had a bad effect, because I believe that the crea- 
tion of this unparalleled authority in Congress to legislate on the sub- 
ject of unregulated or undelegated and unenumerated powers has 

1anged our torm of government. 

We are living today under a system of government not based upon 
the Constitution of the United States, but on undelegated and un- 
enumerated powers under which Congress now has the authority to 
ict. 

Here is the way it has operated in actual effect. I will describe that 
n a minute. 

Second, I want to take up the statement of the Attorney General 
that article 56 of the charter of the United Nations is obligatory. 

Article 56, which I shall read to you in a few minutes, follows the 
ticle 55 which deals with the five fields of human endeavor, and 
is we have pointed out, which were to be covered by the Treaty on 
Human Rights—social. cultural, economic, civil, and political rights. 

As I said the other day, if there is anything in life that cannot be 
omprehended in those five purposes, I do not know what it is. 

It covers everything from the cradle to the grave, and possibly 
beyond. 
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However, when the Attorney General said yesterday that article 5¢ 

was obligatory, in treaty language that means any failure to pass that 
legislation is a breach of the treaty and an annulment of it to pass 
that within a reasonable time. 

Mr. Quincy Wright of Chicago University, who I think testified 
here, believes that that obligatory provision in a treaty is a legal right 
to have Congress pass the legisl: ition. 

Of course, you cannot question it. It has generally been regarded 
that that is a moral obligation on the part of C ongress, but here under 
the contention that that is an obligatory promise, an obligation of Con- 
gress, eminent international lawye rs contend that that is a legal obli- 
gation on Congress to pass that legislation in those fields. 

I am gratified that he took that position because, gentlemen, it just 
mi unifies the necessity for action to bring us back to a system of consti- 
tutional government under the Constitution of the United States, and 
not under the Charter of the United Nations. 

Senator Smiru. May I interrupt you right there?’ 

The activities and the proposed activities of the United Nations have 
accentuated this situation which you have just been describing very 
much and makes it more serious than it otherwise would have been. 

Mr. Rix. There is no question about that, Senator, that under the 
Charter of the United Nations now Congress has the power to legis- 
late in those five fields of endeavor without any constitutional author- 
ity to do so. 

The question was raised in regard to freedom of speech and freedom 
of press, that the restrictions on Congress was binding on all agencies 
of the Government. 

I wonder if he meant that those restrictions on the passage of legis- 
lation by Congress which, as you know, have been carried forward to 
the rights of the States under the due-process clause and held to be 
applicable to agencies of the United States Government, as to whether 
or not that claim would extend to the prevention of that by the Presi- 
dent of the United States in trying to enforce the laws of the United 
States, under the news-gathering convention which was drawn and 
never submitted to the Senate for ratification. 

It was buried in the machinery of the United Nations. 

However, it was of great concern and, at the request of the general 
counsel for the Newspaper Publishers Association, I analyzed that and 
found upon my examination of that treaty that what was supposed 
to be a perfectly innocuous treaty might be of little help in the work 
of the newspapermen abroad. 

According to Mr. Chafee it was the most perfect example that he 
had ever seen in any treaty of a treaty being absolutely executory in 
its terms, and the reason it was drawn executory in its terms so that 
it would take effect as a domestic law of the United States was because 
they knew that the Congress had no power to legislate on the subject of 
the treaty and they wanted to put it in the law by the treaty itself. 

The power of regulation by somebody under the treaty is immense. 
Every foreign cor responde nt would be granted equal access to news 
and to news-gathering machinery. 

Suppose a paper does not carry out that obligation and Congress 
cannot do anything about it because it would be prevented by the 
first amendment, that you could not legislate on the subject of the 
abridgement of the freedom of the press. 
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[t is the law by a ratified and approv ed treaty. Who is to enforce 
it? Nobody? Or do we have laws in the United States which nobody 
has the power to enforce? Whose duty is it to enforce that law? 

Of course, it is the duty of the P resident of the United States. Can 
he extend what he did in regard to the restriction on the departments 
in regard to defense news by an Executive order to regulate that 
industry ¢ 

Can he order by Executive decree that these newspaper publishers 
subject themselves to current examinations to determine whether the 
foreign correspondents would have equal access to the news? 

That is the question that the Attorney General said yesterday there 
was no power to enforce. He said there was no power to enforce a 
treaty of that kind. 

That treaty was already for submission to the people of the United 
States and to this body through the United Nations. 

[ am just illustrating some of the things that we are trying to make 
ores will not happen, that we are not running into a government 
by Executive decree on the regulation of an industry as great as the 
publishing industry of the United States. 

The fourth thing was the discussion in the memorandum of the 
counsel to the Secretary of State on the separation of powers. 

He made it manifest that what they were concerned with was the 
separation of powers between the executive and the legislative, and 
you did not hear a single solitary word about the separation of powers 
and the dimunition of the power of the Supreme Court of the United 
States. 

I am glad that I happened to put something about separation of 
owers in this memorandum I filed, because I had no knowledge of 
what Mr. Phleger was putting in the memorandum for the Secretary 
of State, but, as I will show you in a few minutes, while they are 
talking about advancement of withholding the powers of executive 
and legisl: itive, one from the other, they are shoving the position 
of the Supreme Court down to the lowest ebb in the history of the 
United States and they are not even thinking about it. 

I will show you how it operates. 

Now, let me get into my statement. 

In my opinion, a do-nothing policy ignores entirely the present 
situation in which the United States finds itself. In my testimony I 
directed attention to two acknowledged legal situations, and it may 
interest you to know that what I am reading now was agreed upon 
by a subcommittee of our committee and a subcommittee of the Com- 
mittee on the Section of International Law, and the subcommittee 
of the section on international law consisted of Mr. Stassen, Ex- 
Attorney General Mitchell, and Mr. Turlington, an eminent inter- 
national lawyer. 

Our subcommittee, our chairman, Mr. Schweppe, and Mr. Finch, 
myself, and Mr. Hatch, after long consultation, agreed upon this 
ee: : 

An international treaty cannot be safeguarded by a clause in the 
eae or by reservation or understanding against the expansion of 
the limited power of the Federal Congress ‘in the United States to such 
extent as necessary to fulfill the obligation under the treaty if Con- 
gress determines to exercise such power. 
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The reservation is a withholding from another party to the treaty 
some right he might claim against you, but under all principles of 
international law—and you will find it in the Harvard books op 
treaties, the compilat ion of the laws as to treaties—the other country js 
not interested in the preservation of our form of government and 
under the principles of international law we cannot even set up a de 
fense that our Government has not the power to make a treaty. 

We are estopped from that claim under international law, so that 
you can see the reservation in a treaty itself to preserve our constitu 
tional structure is of no interest to Great Britain. 

The reservation by the Senate is of no avail to preserve our constitu 
tional power of government. 

That is the basis of that paragraph, gentlemen. 

Then we vo on with regard to the domestic law of the United 
States: 

2. A ratified and approved treaty in executed form becomes supreme 
law and domestic law of the United States. 

An executory treaty becomes domestic law when implemented by 
Congress. 

Domestic law created by a treaty or by implementation by act of 


Congress supersedes State constitutions, laws, and decisions of the 
States. 


[ shall use these situations which now exist and show their applica- 
tion to two treaties which have been ratified and approved in the past 
10 years. 

The first is the Charter of the United Nations, articles 55 and 56. 


ARTICLE 55 


With a view to the creation of conditions of stability and well-being which are 
necessary for peaceful and friendly relations among nations based on respect 
for the principle of equal rights and self-determination of peoples, the United 
Nations shall promote: 


A. Higher standards of living, full employment, and conditions of economic 
and social progress and development ; 

B. Solutions of international economic, social, health, and related problems, 
and international cultural and educational cooperation; and 

C. Universal respect for, and observance of, human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or religion. 


ARTICLE 56 


All members pledge themselves to take joint and separate action in coopera- 
tion with the organization for the achievement of the purposes set forth in 
article 55. 

Under Foster v. Neilson, decided by Chief Justice Marshall, this 
pledge of action is addressed to the legislative department of the Gov 
ernment—the Congress. 

And under Missouri v. Holland (254 U.S. 416) Congress now has 
full authority to legislate under the United Nations Charter in these 
broad and unlimited fields—that power has existed for the last 8 years, 
since the charter was ratified—State constitutions and laws to the 
contrary notwithstanding, even though, absent the treaty, Congress 
might have no constitutional powers in most of those.areas. 

You will note the wide scope of the purposes—civil, political, cul- 
tural, social, and economic. These enveloping powers cover most of 
the purposes of the legislation of Congress. 
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There is no limitation of power in the charter and no reservation 
was added to the ratification by the Senate. 
\s a result, under the delegated treaty power, we now have in 
vress a full, complete, unenumerated and undelegated power to 
ite on the five subjects of the charter 
sis a clear, present situation, which must be faced by the people 
e United States. 
(he question for them is, What is the form of government under 
i they are to live? And I can add, under which they have lived 
othe last 8 years. 
he second treaty is that of the Charter of the Organization of 
‘an States, which came out of the B sogota Conference of Ameri- 
States, March 30 to May 2, 1948. That treaty was not ratified until 
The ratification by the Senate was accompanied by the reserva- 
nthat: 
ne of its provisions shall be considered as enlarging the powers of the 
deral Government of the United States or limiting the powers of the several 
s of the Federal Union with respect to any matters recognized under the 
titution as being within the reserved powers of the several States. 


t will be recognized that the reservation attempts to accomplish 
a what the proposed amendments to the Constitution are aimed 
\ discussion of the Committee on Foreign Relations is found on 
“2 2 of the report of the committee on the subject of the Charter 
ie Organization of American States. 


jave it here, and in this report it says: 


‘ithout endeavoring to go into these matters in detail, it is clear that the 
cations raised by this discussion go to the very roots of our Federal-State 
ationships. 


It refers to the California case and concludes: 

* * * our treaty obligations will have te be examined with increasing care. 

The very purposes of our amendments are included in that reserva- 
tion through the action of the Foreign Relations Committee in the 
proposed ratification of that treaty. 

Evidently the reason for the reservation is found in chapters 7 and 
8 of the treaty covering social and cultural standards. 

Article 29 provides : 

The member states agree upon the desirability of developing their social 
legislation on the following bases : 

\. All human beings, without distinction as to race, nationality, sex, creed, or 
social conditions, have the right to attain material well-being and spiritual 
growth under circumstances of liberty, dignity, equality of opportunity, and 
economic security ; 

; might say, by the way, that the report shows that the social and 
cultural standards put in that treaty were put in at the insistence of 
Mexico, and it may interest you to know that one of the leading mem- 
bers of the delegation of Mexico was a famous labor Communist of 
Mexico, Sefior Bodet. As to that just quoted legislation, we have no 
concern and no objection. 

(b) Work is a right and social duty; it shall not be considered as an article 
of commerce— 

It may be of interest to the committee concerned with the Taft 
Hartley Act. We have always in this country considered labor as a 
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part of commerce. The Taft-Hartley Act and the Wagner Act and 
all of them are based upon the right to control interstate commerce. 
it demands respect for freedom of association and for the dignity of the worker: 
and it is to be performed under conditions that insure life, health, and a decen} 
standard of living, both during the working years and during old age, or when 
any circumstance deprives the individual of the possibility of working. 
Who is to grant that right? Who is to pay for it? 

Article 30 provides: 

The Member States agree to promote, in accordance with their constitutiona) 


provisions and their material resources, the exercise of the right to education, 
on the following bases: 


(a) Elementary education shall be compulsory and, when provided by the 
State, shall be without cost; 


(b) Higher education shall be available to all, without distinction as to race, 
nationality, sex, language, creed, or social condition. 

There is a case in the United States Supreme Court now which may 
hold that the equal-opportunity doctrine is out of the window, and 
we have subscribed to the doctrine that higher education shall be 
open to all under any conditions whatsoever. Who is to decide what 
is social condition? Does that mean if your social conditions are such 
that you cannot pay your tuition fees you are going to any university 
you want to? Does it mean you can go to any university you want to, 
and does it create in the Congress of the United States, unless the 
reservation is good, gentlemen, that the sole control of higher educa- 
tion in the United States and vested now in the C ongress of the United 
States is under the doctrine of Missouri against Holland? Is that 
what this treaty does? 

The scope of the power of Congress to legislate in these fields to 
the exclusion of the States can only be left to the imagination. For 
instance, in (b), above, is a statement that work shall not be consid- 
ered as an article of commerce. The labor laws of the United States 
are predicated upon the regulation of interstate commerce. Will 
Congress now have the authority, under this treaty, to legislate on 
all labor of the United States? Have we placed the 65 million people 
employed in the United States under the jurisdiction of Congress for 
a comprehensive labor law? We have unless the reservation is good. 

The question involved in the reservation of the Senate to the ratifi- 
cation of this charter is whether or not the Senate, by a reservation 
in the ratification of a treaty, can deprive Congress of its constitu- 
tional right to legislate on the subject matter of a treaty. The Migra- 
tory Bir d case held that Congress had that constitutional power. The 
Senate and President act as partners in the ratification and approval 
of treaties. They certainly are not Congress, which is defined by the 
Constitution, article I, section 1, as follows 

All legislative powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of Representatives. 

Does your reservation to that OAS treaty prevent Congress from 
legislating thereafter? 

A treaty becomes an empowering law. May I repeat that? A 
treaty becomes an empowering law. <A treaty itself is a law of equal 
dignity with the Constitution and the laws of Congress. 

Pree the Senate have the power and authority to say to Congress 
that it shall not have or exercise a constitutional power to legislate on 
the subject matter of a treaty by virtue of Article I, section 8, of the 
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Constitution, “To make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and all other pow- 
ers vested by this Constitution in the Government of the United States, 
or in any department or officer thereof” ¢ 

If in this debate there is to be any statement that there have been 
no treaties which have been ratified which have been deleterious in 
their effect, even though the treaties themselves might have covered 
entirely lawful subjects, then I have given you two leading illustra- 
tions as to the reputation of the charge of the Secretary of State and 
the Attorney General that we could not produce that sort of result. 

Who has the power to tell Congress how to legis!ate on the subject 
of a lawfully made treaty? Who is to tell Congress what legislation it 
is to enact to implement a treaty and when it is to do it? In our opin- 
ion, to state the question is to answer it. We are of the opinion that 
the reservation is totally ineffective for the accomplishment of its pur- 
pose of preserving our internal structure. 

The same lack of power is evident as to the second part of the reser- 
vation—that of preserving the power of the States. By the Constitu- 
tion and all decisions of the Supreme Court, the States are deprived of 
all power by treaties and implementing legislation, to say nothing of 
the effect on existing constitutions, decisions, and legislation. 

It follows that as the reservation route is ineffective to stop the op- 
eration of a constitutional power in Congress, the situation can be cor- 
rected only by a constitutional amendment to accomplish the exact 
purpose of the reservation of the Senate in the ratification of the char- 
ter to the effect that the treaty shall not enlarge the powers of the 
Federal Government or to limit the powers of the several States with 


respect to any matters recognized under the Constitution as being 
within the reserved “piper of the several States. 


We submit that the action of the Senate in the ratification of the 
Charter of the Organization of American States proves our contention 
completely that only a constitutional amendment can restore the 
United States under the Constitution to a nation of delegated powers 
of Congress and reserved powers of the States. Without that amend- 
ment the people of the United States have another kind and character 
of government without their approval, assent, or knowledge. A peace- 
ful revolution has been attained. 

As we have shown, treaties have a tremendous effect on our form of 
government. Are we obliged to give up that form of government in 
order to cooperate with other nations? Are any others giving up their 
chosen form! <A great change has been effected and the question is as 
to how we can get back to our form of government. We cannot repu- 
diate these charters without unfortunate repercussions in the interna- 
tional field. Perhaps we can repair our situation by renunciation of 
certain obligations in the treaties. Which shall we follow—the pleas 
of do nothing now, mere inconvenience of the State Department, or 
the amendment of the Constitution? Which will permit us to co- 
operate with the nations of the world without destruction of our form 
of government! The world needs the United States and its strength, 
engendered by its form of government. We need and demand our 
own form. Is there any lingering doubt as to the sentiment of the peo- 
ple of the United States when they know the facts as to these matters ? 
How can any Senator face his people if he fails to restore that which 
has been taken from them? 
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How can a dual system of enumerated and delegated powers and 
practically undelegated and unenumerated powers of Congress arising 
from treaties be made to work in the same structure? By which stand. 
ard shall the validity of legislation of Congress be determined- by the 
Constitution of the United States, the Charter of the United Nations. 
or the Charter of the American States? Must Congress or can Con- 
gress designate the source of its power under which any legislation js 
enacted? What standard, one or all of the sources, shall be used by 
the courts or the Department of Justice to determine the validity or 
the constitutionality of acts of Congress. Gentlemen, that goes back 
to every bit of legislation you have passed in the last 8 years, since 
the charter was in effect. What standard shall lawyers use in advising 
the people of the validity of legislation? What standard shall the 
people of the United States use to determine what their laws mean and 
the euthority by which they are enacted? It must be realized that the 
combined authority of the sources of power means in effect that we 
live under a Congress of omninotent power. What protection has any 
minority under such a system ? 

Does Congress want such power or will it now surrender it to the 
people by the submission to them of adequate amendments to restore 
the power of government to the people of the United States and the 
several States ? 

The great increase in the power of Congress to legislate under un- 
enumerated powers and the consequent decrease in the ability of the 
Supreme Court to determine the unconstitutionality of legislation 
under a dual standard of authority for the enactment must force us 
to consider the outstanding contribution made by the framers of the 
Constitution when they introduced the doctrine of separation of 


powers into constitutional government. They wanted to get away 
froma form of government of which Blackstene said: 


It ean do everything that is net naturally impossible and, therefore, some have 
not scrupled to eall its power, by a figure rather too bold, the omnipotence of 
Parliament. True it is, that what Parliament doth, no authority on earth can 
undo. 


Corwin says in The President, Office and Powers, page 9: 


The doctrine of the separation of powers comprises, along with the doctrine of 
dual federalism, one of the two great structural principles of the American 
constitutional system. 


Erwin N. Griswold, Dean of Harvard Law School, in the March 
i953 issue of the Harvard Law Review, page 870, in an article en- 
titled “The Demise of the High Court of Parliament in South Africa,” 
says: 

An American lawyer will not find it difficult to conclude that the latest case, 
like its predecessor, was properly decided. Legislative bodies with limited pow 
ers are an essential part of our tradition and our constitutional structure, and we 
do not feel any impairment of sovereignty or any affront to the will of the people 
when an act duly passed by a legislative body is held to be beyond its con- 
stitutional power. On the contrary, we may feel a sense of strength in the fact 
that even our legislative bodies must govern under the law. 

A great American jurist, Chief Justice Arthur T. Vanderbilt, of 
New Jersey, recently delivered three lectures in the Pound series at 
the University of Nebraska which have just appeared in book form, 
with the title of “The Doctrine of the Separation of Powers and Its 
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t-Day Significance.” You see how this question presses upon 
nstantly from all these sources. In the introduction he says: 


lividual freedom and the progress of civilization are attainable, but only 
, of the three branches of government conforms to the constitutional prin- 
es of the separation of powers. This they will do only if the people so will. 
problem in the first instance thus becomes one of popular education in the 
jamental principles of free government. Among these principles there is 
more significant today than the doctrine of the separation of powers. 


After analyzing the governments of the Soviet, Hitler’s Germany, 
‘vance, and Latin American countries with emergency powers, the 
‘f Justice writes, page 34: 


loes not require much political acumen to perceive that in Russia, where 
idgments of the courts may be set aside by an executive body, or in Hitler’s 
ny where the executive could by decree take over all government and even 
the constitution itself, or in a number of the countries of Latin America 
e the executive may almost at will declare an emergency and thus assume 
ited power, there is no such thing as individual liberty and there Cannot be a 
e, progressive society. And even in France, whose republican institutions 
e in sO Many ways similar to our own, the executive is still exercising legis- 
power in flat defiance of the plain words of the constitution and there is 
rt that will even hear a protest against such conduct. I am not suggesting 
strict adherence to our doctrine of the separation of powers would have 
ranteed to the individual the liberty that brave men in all of these lands 
ve struggled for, but surely it must be conceded that the failure to have pro- 
led in the organic law against unwarranted interference witb both the funda- 
ntal rights of the individual and the stability of the normal processes of gov- 
iment indicates a fundamental lack of perception of the nature of the relation- 
ship that must exist between the citizens and the state if the rights of both the 
dividual and society are to be assured. Is there any more depressing fact in 
e whole catalog of the world’s woes today than this tragic lack of understand- 
g in sO many quarters, first, of the relation between the separation of powers 
nd the rule of law and, second, of the relation between the rule of law, as a 
titute for force and tyranny, and individual freedom and the dignity of man? 
rticularly is this so when the world over restlessness, discontent and revolu- 
n predominate without, however, there being any clear comprehension of the 
lesired goals or the way of obtaining them. 


From his study the Chief Justice concludes that the doctrine of 
equality of the three branches of government is gone and that the rank 
s now executive, legislative, and judicial. From the experience of 
governments which have no check on legislative power it is evident that 
inder a system of possible domestic law arising from treaties as we 
ve described it and its effect, the legislative branch may assume the 
ghia place followed by the executive, and the judiciary at its lowest 
ebb in our history. Without definite constitutional standards for the 
determination of the constitutionality of legislation, that must in- 
evitably follow. One of our proudest concepts of government has been 
the power of the Supreme Court to declare acts of Congress to be 
beyond its delegated powers and invalid. Marbury v. Madison was a 
landmark, the masterpiece of a great Chief Justice. To prevent this 
process of corrosion, the American Bar Association has submitted 
amendment of the Constitution to restore to the people their form of 
government which has been taken from them without their consent. 
A conclusion from Chief Justice Vanderbilt may be in order, page 
142: 
But must it not be apparent to everyone, as we gaze into the future, that we 
cannot hope to maintain the way of life which we call American without exercis- 


ing every effort to preserve to each branch of government its proper sphere and 
to the states and the Union a due recognition of their proper functions? 
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As we have pointed out continually, three outstanding changes have 
been effected in the character of our Government by ratified treaties 
of the past 10 years—the vast increase in the power of Congress to 
legislate, the steady decrease of the power of the Supreme Court to 
declare legislation of Congress to be unconstitutional, and the right 
and power of the States to exercise their traditional powers of goy- 
ernment. The situation demands positive action. 

Gentlemen, I hope you will pardon me for speaking with some 
heat, but when we were subject to the definite challenges which | 
described before, I think they call for some heat. Thank you very 
much. 

The Cuarrman, You had an excellent statement. 

Senator Smiru. Fine. 

Senator Butter. Beautiful. 

Senator Bricker. It was presented very clearly. 

The Cuamman. We will adjourn until 10 o’clock tomorrow morn- 
ing. Mr. Stassen will be here? 

Mr. Smiruey. Yes. 

The Cuamman. Who else? 

Mr. Smirney. He has asked to follow Mr. Dunn, who is the Gen- 
eral Counsel of the Department of Commerce. Mr. Delaney of the 
A. F. of L. will be here tomorrow; also Mr. Finch of the American 
Bar Association. Mr. Holman will make a supplementary statement 
and also Mr. Schweppe. 

The Cuatrmay. Is it my understanding we will complete the hear- 
ing this week ? 

Mr. Smrrney. Senator, the hearing that is scheduled tomorrow is 
the last one that is scheduled. I think we will wind up all the wit 
nesses tomorrow. 

The CHarrMan. Fine. 

We will adjourn until 10 o’clock tomorrow morning. 

(Whereupon, at 5: 15 p. m., the hearing was recessed until 10 a. m., 
Thursday, April 9, 1953.) 
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THURSDAY, APRIL 9, 1953 


UnNtrep STATEs SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 
424, Senate Office Building, Senator William Langer (chairman) 
presiding. 

Present: Senators Langer, Jenner, Watkins, Dirksen, McCarran, 
and Smith. 

Also present: Senator Bricker; Wayne H. Smithey, subcommittee 
counsel. 

The CHarrMan. The meeting will come to order. 

Who is our first witness, Mr. Smithey ¢ 

Mr. SmirHey. Mr. Stephen F. Dunn, General Solicitor of the De- 
partment of Commerce. 

The CuHairmMan. We are certainly very glad to see you. 


STATEMENT OF STEPHEN F. DUNN, GENERAL COUNSEL, 
DEPARTMENT OF COMMERCE 


Mr. Dunn. My name is Stephen F. Dunn, General Counsel of the 
Commerce Department. 

I wish to explain, Mr. Chairman and gentlemen, that before re- 
ceiving your invitation to appear before this committee, the Secre- 
tary of Commerce, the Honorable Sinclair Weeks, had made plans 
to be away from Washington during all of this week. 

Rather than impose upon you for an extension of time, he in- 
structed me to appear on his behalf. 

While time did not permit me to clear the exact text of my remarks 
with him, or to submit copies to you in advance, I have discussed the 
substantive issues involved with the Secretary, and I am authorized 
to say that he is in accord generally with the views which I shall 
express here today. 

by way of introduction, I should like to offer for the record the 
attached report which the Secretary recently made to the President 
regarding those activities of the Department which bear upon the 
subject matter of the resolutions which your committee now has 
under consideration. 

In matters of aviation safety and air navigation, for example, 
you will note that uniformity between countries is essential as an 
aid to air transportation, and the Civil Aeronautics Administration 
has a primary interest in the negotiation of a variety of treaties and 
executive agreements dealing with such subjects. 
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Likewise, in the maritime field, international agreements are re 
quired to deal with such problems as discrimination by foreign goy 
ernments against American-flag shipping; standardization of s \ 
and sanit: ry require ments, and of tonnage measurement pr: a oes 
pooling of shipping resources of friendly foreign governments, and 
the unification of rules relating to civil and criminal jurisdiction and 
the liabilities arsing from collisions at sea. 

We are also involved in the so-called safety of life at sea, arrange. 
ments requiring, among other things, the reporting of weather cond 
tions and related information by the Weather Bureau. and on 
Bureau of Public Roads has recourse to international highwav co) 
struction, and in rendering technical assistance for foreign road 
building programs. 

Then, in the trade field, we are directly interested in treaties of 
friendship, commerce, and navigation which serve to establish a wide 
variety of rights and privileges for the benefit of our citizens—par 
ticularly our foreign tr: aders and private investors—in their relations 
with and activities within foreign countries. 

You will note from these illustrations that within legally author- 
ized limits, the Department of Commerce is concerned with a sub 
stantial number and variety of international operations in the fields 
of trade and transportation which involve the use of international 
agreements, 

We have, therefore, a considerable stake and interest in any proposed 
restrictions upon the use of such agreements. 

At the same time, we are also charged by law, in our enabling 
statute itself, with responsibility for serving as well the domestic 
interest in commerce, industry, and transportation. 


The 1°03 act creating the Department provides that the purpose 
is to, and I quote: 


Foster, promote, and develop the foreign and domestic commerce, the mining, 
menifaeturin’, shipping, and fishery industries, and the transportation facilities 
of the United States. 

Our responsibility, always in the public interest, is to the business 
community as a whole, both domestic and foreign, and in all of its 
facets. 

We are not special pleaders either for the viewpoint of foreign 
traders or for persons interested in international transportation, or, 
on the other hand, for those whose interest is solely in the domestic 
market or the domestic transportation field. 

By statutory assignment and by experience we approach and try 
to resolve issues of this nature by taking into account both the 
domestic and foreign points of view and, where necessary, and insofar 
as possible, composing their differences. 

We have been very much impressed by the fact that highly reputable 
and competent individuals and groups in the business world favor 
some, or all, of the provisions of these measures. 

There is striking unanimity of view as to the desire and need for 
reaffirmation of the principle of constitutional supremacy and there 
is real concern as to possible improper use of the treaty power to 
undermine that principle. 

Much of this concern, it seems to us, reflects a widespread public 
feeling—which I might add, is not without justification—that the 
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t administration abused its power in this, as well as in other 

pects. 

Perhaps the fears of the proponents of these resolutions have now 

reduced by the forthright statement of the Secretary of State, 

ien he appeared here earlier this week. He clearly indicated the 

ention of this administration to reverse the objectionable trend of 

recent predecessors in trying to use the treatymaking power to 
fect internal social and economic changes. 

Chere still remains, however, the sincere and worthy desire to mini- 

e the risk of possible abuses of this power by a future less respon- 

e administration. And, to a large extent, this stems from the 
mitted lack of certainty and clarity under present law as to the 
ermissible scope and effect of treaties and executive agreements. 

The problem is, accordingly, whether and how to amend the Con- 

titution so as to rainimize possible abuses and yet not unduly to inter- 

fere with the President in the conduct of foreign affairs and with other 
oper and necessary international activities of the Government car- 
ed out under his direction. 

Other witnesses from the executive branch have already indicated 

you the technical deficiencies in these proposed resolutions. 

‘rom the viewpoint of the Department of Commerce, those pro- 

sions are particularly questionable which would limit the scope and 

ibject matter of treaties and agreements. While many of the agree- 
ents in which we are involved relate to matters which are normally 
if Federal concern, there are some which deal with matters of State 
r local concern, but which, in our judgment, can only be dealt with 
effectively on the Federal level for the country and the business com- 
nunity as a whole, and in the public interest. 

We have in mind, for example, treaties of commerce and friendship 

hich are used to establish standards, on a basis of reciprocity, gov- 

erning commercial relations between two countries. They include 
provisions relating to the status and activities of business firms and 
orporations, the entry and residence of individuals; the tenure and 
lisposition of real and personal property; the protection of persons 
ind property, and matters relating to customs administration, transit 
rights, and the treatment of shipping. 

While some of the items in such agreements fall within the normal 
purview of the Federal Government, such matters as the rights of 
aliens to engage in businesses and professions, to hold and dispose of 
their assets, and to be free from discriminatory taxation or other bur- 
densome treatment, are usually matters of State and local concern 
in this country. 

Yet, we believe it is generally agreed that the efforts of our Govern- 
ment to secure adequate protection for the person and property of its 
citizens abroad require that it be able to make commitments in these 
respects for the country as a whole. 

Senator Warxrns. Would you be more specific ? 

Mr. Dunn. Yes, sir. I think the next statement I am about to 
make will cover that, Senator. 

Senator Warkrns. All right. 

Mr. Dunn. With the express approval of the Congress, we are step- 
ping up our efforts to modernize existing treaties of this nature, as 
well as to negotiate new ones containing provisions calculated par- 
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ticularly to improve the “climate” of opinion and practice in foreign 
countries toward attracting American private investors. 

And I do not believe that we can reasonably expect to secure ad- 

vantages or privileges of this nature in another country unless we 
are prepared to grant comparable ones throughout our own country, 

We question, therefore, the provisions of Senate Joint Resolution 
43 which would do away not only with the self-executing effect of 
treaties and executive agreements insofar as they “alter or abridge” 
rights under existing Federal or State law, but also would limit their 
scope to subjects w hich otherwise are of Federal concern. 

We also question sections 2 and 4 of Senate Joint Resolution 1, as 
presently worded, which would prohibit treaties or executive agree 
ments giving international organizations any authority within the 
United States. 

Undoubtedly, these provisions are directed toward the possibility 
that treaties might be negotiated and ratified which would subject 
the constitutional rights and privileges of our citizens to the authority 
of some international tribunal or agency. : 

The CHatrman. Referring back to the second paragraph on page 
6, Mr. Dunn, where you say: 

And I do not believe that we can reasonably expect to secure advantages or 
privileges of this nature in another country unless we are prepared to grant 
comparable ones throughout our own country— 
would you go so far as to say where the citizens of the United States 
can go over to these other countries and get citizenship that we ought 
to amend our immigration laws to permit other folks to come to this 
country and have the privileges that we have in this country? 

Mr. Dunn. No, not necessarily, Mr. Chairman. I am talking about 
treaties of friendship and commerce. 

The Cuarrman. I understand you are, but here is what this com- 
mittee is up against in immigration. 

Senator Watkins is chairman of that subcommittee. 

The representatives of our Nation sit around the council table of 
the United Nations. As to the other races that are barred from com- 
ing over here, that is, we may have a little token, for example, of 107, 
in some cases, people that can come over here and that is all that can 
come under the quota, would you say that that immigration law should 
be changed and that they should be allowed to come over here in a 
larger number ? 

Mr. Dunn. No. 

The Cuarrman. I would like to have you get his ideas on that, 
Senator Watkins. 

Senator Warxrns. I take it he does not think that is one of those 
things that they want to enter into. In other words, what you are 
talking : = now is not immigration ? 

Mr. Dunn. That is correct. 

Senator W ATKINS. That is why I asked you to be more specific 
about, for instance, the trades and the professions. 

Suppose, for instance, you want to make arrangements over in 
other countries for American attorneys to practice there; is that what 
you have in mind ? 

Mr. Dunn. That is right. 
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Senator Warktns. And then we extend the same privilege over 
here ¢ 

Mr. Dunn. Reciprocity in business arrangements. 

Senator Watkins. Iam talking about the professional, now. 

Mr. Dunn. Business and professional. 

Senator Warkrins. My State, for instance, has certain requirements 
with respect to the right to practice law or practice medicine in the 
State. They have to be citizens of the United States. 

Now, you do not have in mind a treaty that might permit some- 

e who is not a citizen of the United States to practice law, for in- 
tance, or medicine, do you? Is that what you have in mind? 

Do you want to do that sort of thing? 

The CnatrmMan. Governor Stassen, we are delighted to have you 
vith us. 

Mr. Strassen. Thank you. 

Mr. Dunn. I think certain professional courtesies and privileges 
might well be exchanged to the mutual benefit of the United States 

nd the other country involved. 

We have, for example, in the legal profession, situations where 
ou, Senator, or some other attorney, might come to my home State 
if Michigan and receive special priv ileges of the courts to try a parti- 
cular case. I think in the example you are talking about that if one 
of our foreign friends extended that privilege to American lawyers 
to actually personally present their cases involving American capital 
ivested in the foreign country before the foreign court, we should 
under similar circumstances extend the same privilege to the attorneys 

of that country. 

The Cuarrman. Senator Watkins is talking about the treaty with 
Israel. 

Senator Watkins. That is only one. I know the States are very 
jealous of their rights and their powers to regulate the practice of law 
and the practice of medicine within the States. Some States will not 
even permit lawyers from a neighboring State to come in and practice 
there unless they engage an attorney from the home State as part of 
the staff to present the matter. 

do not know whether this will prevent anything of that kind 
unless it is in violation of the constitutional rights of the State, and 
[ doubt very much that we should go to the extent of permitting that 
sort of thing. 

I do not think we should permit any violation of the rights of the 
States involved or of the United States. 

[f temporarily a man was allowed to come in and present a special 
matter as a matter of courtesy, that would be nothing new. I think 
that is done now between the States. I mean one State will recognize 
members of the bar from other States for some special proc eeding, 
but not as a matter of regular practice. 

I think probably what some of these people have in mind is to per- 
mit the legal and medical profession to practice regularly in the same 
State w ith the same rights as the local practitioner ‘would have. That 
is going quite a way if you are going to attempt to do that sort of thing 
by some of these treaties and agreements. 

Mr. Dunn. Senator, the point which you so aptly raise, I might 
say, in my opinion, is a reason for a recommendation which we make 
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at the conclusion of this statement. Just where the line should be 
drawn with respect to that, I cannot say. I have talked with other 
lawyers about some of these general questions and I seldom find any 
two people in exact agreement. , 

I certainly see your problem. 

I do feel, however. there is a difference bet ween comity and reciproc 
ity and actual granting of the rights of citizenship on an exchange 
basi 

If I may request this privilege, Mr. Chairman, I have the idea, in 
view of the way this statement was prepared, that I might be able to 
answer some of these questions better at the end than at this time. 

Senator Smiru. Mr. Chairman, I would like to ask him a question 
right there. 

The CHatrMan. Senator Smith. 

Senator Smiru. I found out that most of these statements are ir 
such general terms they forget the text of this investigation, to wit, 
the language of those treaties. I think as we go along we ought to 
ask our questions as they come up. 

The Cuaimrman. I agree with you, Senator Smith. It has been our 
custom to do that. 

Senator Smrru. As I understand your idea just expressed, the cit 
izens of a foreign nation would have a right to come over here, under 
the ideas which you have expressed of reciprocity, and if a citizen 
were a lawyer he would have ~_ ‘ight to appear in the State courts of 
North Carolina, or in Utah, or in Nevada. 

If he was a doctor he woul l have a right to come to this country and 
if he was a qualified practitioner he would have the right to practice 
his profession in this country in any State, regardless ‘of State law. 

Is that your idea as to what reciprocity should consist of, and, if 
not, what is your idea? 

Do you think doctors and lawyers from other nationalities should 
come over here and be allowed to practice their profession irrespective 
of State restrictions? 

Mr. Dunn. No, I do not. 

Senator Smtru. Then just what do you mean by that, because that 
is the thing that is fearful to a lot of lawyers, doctors, and other 
professional men who have built themselves up and have the qualifica- 
tions prescribed by various State laws? 

They can sit there and see some man from another nation come in 
and pick up their practice without any restrictions so far as requiring 
him to qualify un der the State law. 

Senator McCarran. I might say that that apprehension is based on 
a treaty that was pending in the last Congress. 

Senator Warkrns. As attorneys they become officers of the court, 
at least in my State. They are officers of the court; and can a foreigner 
who is not 4 citizen become an officer of the court ? 

Senator Smiru. In other words, Mr. Dunn, your idea is that the 
people in positions in the executive departments that negotiate these 
agreements or treaties should have a right to barter the rights of prac- 
tice in America’s States for the right of Americans to practice over 
there ? 

Mr. Dunn. No: I do not think so in connection with that specifi: 
example, the practice of law. 
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\ll I have said is that I feel if a foreign friend grants the right 
ppear before a foreign court in a special case to an American at- 
ey, perhaps the same kind of privilege ought to be granted to an 
rney from that nation in connection with the case involving his 
on before the United States department. 

Senator Smrru. Do you think that that right ought to be determined 
representatives of the executive department, trading with some 
gn group without respect to the requirements of the State gov- 
ent ¢ 

Dunn. Are you in that connection talking about an interna- 

igreement which would not come before the Senate as a treaty ? 

enator Smirn. I am trying to find out just what your idea is, 
ise I must confess it is not very clear to me. You nor anybody 

lse who has discussed this subject have come to specific instances of 
it should work. 

We have these general statements, and I had a letter from some col- 
or P resident yesterday who thought these things were good things, 

» had become confused because of these broad sti itements made 
for which I do not find any basis, or very little, if any, in the 
iguage of the proposed resolutions. 

| want to see just what you mean specifically. I want to see what 

mean when you say give them the right to practice their profes- 
sin this country in exchange for our rights to do it in their country. 

Of course, I know you must know that there is a far greater differ- 

1 the desire of Americans to go off to other countries to practice 
eit pioihaien than there is for those in other countries to come over 
ere, 

Mr. Dunn. Senator, the matter of exchange of legal professional 
ourtesies or rights was raised by a question here. It is not contained 
n my statement. I expressed a personal view as to what I thought 
would be a comparable example in connection with these treaties of 
ommerce and friendship. I think the bar associations, State and 
National, are much better qualified than I am to answer that kind of a 
question, but as we shall show later in our statement, we are concerned 
ibout the matter of the effect of international treaties and executive 
greements on our internal laws and on matters which come within 
the domestic jurisdiction. 

Senator SmirnH. That is precisely what we are interested in, too. 

Mr. Dunn. That is the only reason I ask if I could go on and com- 
plete my statement, although if you wish to interrupt that, of course, 

vour privilege. 

Senator McCarran. Do you not think the individuals in the sover- 
eign States have a right to determine who shall act in their courts to 
practice law, or, as I said, to practice medicine, or other rights in their 
respective States rather than the Federal Government ? 

Mr. Dunn. There is no question, Senator, that you have a very 
serious question of State rights. 

Senator McCarran. Serious question. It is the paramount ques- 
tion, 


}. 
al 


Mr. Dunn. However, you could have a.situation, again concerning 
the example we were talking about, where the international agree- 
ment would concern only the right to appear in the Federal courts and 
would not extend to any right to appear in the State courts. 
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I am just trying to answer with respect to that example. 

Senator Smitn. Take the medical profession. We have a very dis- 
tinguished German doctor that comes from my State, widely re- 
nowned for his work on high blood pressure. That man was a ‘thor- 
oughly genuine and able man. He had no difficulty in passing the 
State board. T hey were glad to get him in our State because he was 
thoroughly qualified. 

However, there m: vy be many hundreds of others that are not good 
doctors and that are not qualified who under the proposal which you 
seem to favor would have a right to come to North Carolina and be 
able to practice their profession without regard to State restrictions, 

Mr. Dunn. I do want to make clear as far as my position goes, I 
not support that kind of a proposal. | 

Senator oe Is not that the result of the interpretation of what 
is going on here by the people who oppose these amendments? 

They say wipe out the State rights to impose restrictions and let the 
executive agreements or the people negotiating at the Federal level! 
regulate all of this. 

Mr. Dunn. My point in connection with this particular passage of 
the statement I was on is that there are many business interests in this 
country who are very dependent upon foreign trade and they welcome 
under the statute I referred to, the Mutual Security Act, the removal 
of any impediments to foreign trade, and if another country grants 
us certain privileges as to the investment and rights of American 
capital abroad, it is obvious that they will expect similar privileges in 
return. 

I am not talking about the wisdom and the substance of any particu- 
lar agreement. I only point out that the interest of the Commerce 
Department as an international interest, as well as a domestic interest. 

Senator McCarran. Are you not speaking about tariffs now? 

Mr. Dunn. The subject of tariffs, Senator, would be only one part, 
I think, of the general situation with respect to treaties of friendship 
and commerce. 

Senator Smrru. In other words, you think if a concern in Japan, 
or England, or anywhere else, making textile machinery should have 
the right to ship their machinery in here if they in turn allow 
machinery manufactured by American manufacturers to be shipped 
in these countries, free of duty, and tariff, and any restrictions? 

Do you advocate that? 

Mr. Dunn. I think that the executive should have some freedom 
in negotiating treaties of that kind. 

Senator Smirn. I was just trying to use specific illustrations. 

Mr. Dunn. Yes, I think, in other words, if you have a completely 
desirable treaty; and these treaties are not entered into for the benefit 
of the foreign country. They are entered into for mutual benefit. 

Senator Smirn. Is there not some doubt in the minds of a lot of 
people about that, doubt as to many of these agreements we have exe- 
cuted in the last few years? 

Mr. Dunn. Of course, we feel we have a very responsible adminis- 
tration and that the Secretary of State by his very forthright state- 
ments must have done a lot to allay some of those fears. 

Senator McCarran. That administration does not stay forever, and 
the next administration can change it overnight, or this administra- 
tion can change it overnight. 


do 
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What is more, the Secretary of State has no right to bind this 
,dministration even by his promise made here be fore this committee. 

Mr. Dunn. For that reason, as pointed out later in the statement, 
[| think the committee is to be congratulated on going ahead with this 
hearing and making“this investigation at this time so as to provide 
future safeguards, 

Senator Warkins. You recognize that this is impersonal, do you 
not? ‘This is a constitutional proposed amendment that leaves out 
personalities. 

Mr. Dunn. Yes, I do. 

Senator Warkins. We are trying to meet a situation that might 
come any time and which has happe ned in the past. We are trying 
to see to it that none of these executive agreements or treaties of 
any kind can go beyond the Constitution and amend our State laws 
and Federal laws by taking away powers granted to the Congress and 
the people by reason of the treaty. 

That is what we are trying to accomplish. It does not make any 
difference whether it is the Eisenhower administration or the Truman 
administration, or some administration in the future. 

We want to take away the situation that has threatened our liberties 
and constitutional sy stem. It is not any academic matter. 

We have had these things happen in the past. Just because we have 
a friendly administration now that feels disposed to go along our way 
is no reason why we should not, now that the danger has occurred and 
we see what can happen and what has happened, go ahead and take 
care of that regardless of who is in power at the moment. 

Mr. Dunn. I think your point is very well taken, as we point out in 
our statement. I do know there is a very serious disagreement among 
attorneys in the field, some of whom are really experts, as to whether 
or not we already have proper constitutional safeguards. 

Many of them think we would have. In my statement I propose to 
raise several questions concerning this and to show a legitimate concern 
on the part of the Commerce Department. 

Speaking for myself personally as a lawyer, I think I understand 
your objective is not to tie the hands of the Executive nor to in any 
way circumscribe necessary world leadership, but you are concerned 
about the effect on our internal laws. 

Senator Watkins. We are concerned about the President of the 
United States, the executive department, going beyond the Constitu- 
tion. 

We have had that happen in the past and we do not want it to hap- 
pen again. 

There seems to be some dispute as to whether by treaty the Consti- 
tution is binding at all upon the executive departments with respect 
to the making of the treaty. 

Mr. Dunn. I have understood that the constitutional lawyers seem 
pretty well agreed that the Constitution itself is superior to a treaty. 

Senator Watkins. I do not think that is the fact. 

Mr. Dunn. I think the power of the treaty may become the supreme 
law of the land. I do not believe there is any serious question about 
the Constitution being superseded by the treaty. I think other Fed- 
eral laws may be superseded by the treaty, but not revoked by the 
treaty or not repealed by the treaty; only superseded while the treaty 
is in force and effect. 
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Senator Warkrns. You notice in the Steel case the fact that three 
judges indicated, and possibly the treatymaking power, by treaty they 
could go contrary to the Constitution itself. ‘T mean in the Cons ti- 
tution there is no limitation to the treatymaking power. 

Mr. Dunn. I did note the dissenting opinion, Senator, and was con- 
cerned by it. I do feel that the passages in the dissenting opinion 
with res ee be Pi treaties were not directly tied up with the inherent 
power of the Executive to seize. Certainly I was very much con- 
‘erned, like aan citizens, about this matter of seizure, and I think 
it is a cause for justifiable concern. I think that your committee is 
to be complimented in making this study. I have some recommenda- 
tions at the end with respect to it. 

Senator Smitu. Mr. Dunn, in regard to what you just said there, 
I assume you would have no objection to section 1 of Senate Joint 
Resolution 1, which provides: 

A provision of a treaty which denies or abridges any right enumerated in this 
Constitution shall not be of any force or effect. 

Do you object to that particular section in it, just getting right down 
to the text of this thing? 

Mr. Dunn. No; I do not object to that. It is regarded by many 
people as unnecessary, but I do not object to it. 

Senator Smrru. That might be at least an added protection under 
the Constitution. 

Mr. Dunn. It might be a reaffirmation; yes, sir. 

Senator SmirH. Section 2 provides: 

No treaty shall authorize or permit any foreign power or any international 
organization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States enumerated in this Constitution or any other 
matter essentially within the domestic jurisdiction of the United States. 

Do you have any ob jection to prohibiting any foreign power or 
any international organization from doing those things—supervising, 
or adjudicating, or controlling the rights of American citizens within 
America ¢ 

Mr. Dunn. We feel, Senator, that there are some matters which 

‘an best be handled by the Federal Government. We feel that these 
matters of treaties of commerce and friendship, if they had to be sub 
mitted for ratification by all of the 48 States, would prove a wholly 
unworkable situation. 

Senator Smrru. You do not believe, in order to carry on the business 
of the Federal Government in worthwhile objectives, that we would 
have to submit treaties to the 48 States? No one has suggested that; 
that is, the proponents of these resolutions. Have you heard anyone 
suggest that procedure? I have not. If there has been anybody, I 
would like to know about it. 

Mr. Dunwn. I understand from your comment that that is not the 
intent of section 2. 

Senator Dirksen. It deals with citizens of the United States, not 
citizens of Illinois, or North Carolina, or Utah, or Nevada. 

Mr. Dunn. They are also citizens of States, and the States have 
reserve powers under article X of the Constitution. 

Senator Smiru. I want to know whether you think any foreign 
power or any international organization ought to supervise, control, 
or adjudicate rights of citizens within the United States. Can you 
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iny objection to that provision in light of that, unless you do 
ik that an international organization ought to have rights para- 
unt to the rights of Congress to regulate domestic affairs? 
Mr. Dunn. In reply to your question, we point out, from the stand- 
t of the Commerce Department, on page 7 of our statement: 
What concerns us, however, is that these provisions would, if liter- 
interpreted, cast doubt upon a variety of highly desirable inter- 
onal practices and mechanisms designed to deal with such matters 
laims and boundary disputes, problems of marine and air trans- 
tation, matters of international telecommunication, including the 
etermination of radio frequencies, and certain aspects of interna- 
il finance and trade. 
We feel that it would cast doubt upon those and that it would also 
siderably alter the ability of the United States Government to 
‘tiate mutually desired or desirable treaties. 
Senator Smirn. This language would not offer any impediment 
to the things you mention unless it was, for instance, agreed by an 

ternational organization or by foreign powers to control, supervise, 
r adjudicate rights of citizens of the United States within the United 
States, would it ¢ 

Mr. Dunn. I am not prepared to say how broadly section 2 might 
construed by the courts. 

Senator Smirn. I think the language is fairly clear, that— 
reaty shall authorize or permit any foreign power of any international organ- 

tion to supervise, control, or adjudicate rights of citizens of the United States 

within the United States enumerated in this Constitution 
that is, the rights of citizens of the United States under the Consti- 
tution 


iny other matter essentially within the domestic jurisdiction of the United 


If a foreign power, an international organization, wants to do 

iy of those things, I am opposed to having them come in and control 
the rights of our citizens. I want to get your idea. Are you in favor 
of an international organization or a foreign power having the right 
to do these things ? 

Mr. Dunn. It is a little difficult to answer that so directly. I am 
not trying to evade your question. 

Senator Smiru. I know that. 

Mr. Dunn. It is because of the doubt in my mind as to how this 
section would be construed. I think the last phrase is quite broad: 
“or any other matter essentially within the domestic jurisdiction of 
the United States.” What is ‘ ‘essentially within the domestic juris- 
diction of the United States”? I think you would have perhaps sub- 
stantial disagreements among the courts as to how that definition is 
to be met. 

Senator Smrru. The courts would finally have to decide that in ac- 
cordance with what was the best judgment of the members of the court 
hearing it. 

Mr. Dunn. I also feel, while I have not given any great study to 
the charter and various matters affecting the United Nations, that this 
section 2 would be a body or fatal blow to the United Nations. I 
think it would practically tie its hands and render it useless. If it 
s a question of reviewing the merits of the United Nations, perhaps 
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that ought to be done directly, but I have the idea that the United 
Nations or anything like it would be rendered helpless if this were 
enacted as an amendment to our Constitution. 

Senator McCarran. Do you believe that the United Nations and 
the United Nations Charter should be superior to the Constitution of 
the United States?! Is that your theory ¢ 

Mr. Dunn. No; I think the Constitution of the United States should 
be superior and I think is now superior. 

Senator Dirksen. Mr. Dunn, the last part of section 2 is lifted 
bodily out of section 7 of article 2 of the United Nations Charter. It 
is the same language that appears in the charter. You speak about 
doubt. Wherever an agreement is international in character, there 
can never be any doubt. If it does affect the right of a citizen, and 
there should be a doubt, the doubt should be resolved in favor of 
the citizen. 

Mr. Duny. I think you put your finger on a point that has co: 
cerned me a great deal: How many treaties and executive agreements 
have completely external effects and how many to be implemented 
must affect matters within the domestic jurisdiction of the United 
States? That is a question that has troubled me a great deal in pre 
paring for this appearance. 

Senator Dirksen. Yet you say in your statement: 

We question, therefore, the provisions of Senate Joint Resolution 43—— 
which is also Senate Joint Resolution 1—— 


which would do away not only with the self-executing effect of treaties and 
executive agreements * * * 

As a matter of fact, where they affect the domestic rights this coun- 
try and France are the only two where you can affect domestic rights 
by a self-executing treaty. It has to be ‘implemented in Canada, 
Britain, and elsewhere. You cannot impose on the domestic rights 
of a British subject without having the House of Commons first pass 
on a given offense. We are just trying to put the United States on 
a parity with that. 

Mr. Dunn. I am not for the moment contending that the Executive 
should be free to execute any kind of treaties. We all know that any 
treaties executed by the Executive are subject to confirmation by the 
Senate under our present Constitution and many people for that 
reason think that a constitutional amendment is not necessary. They 
feel the safeguards already are provided. 

Senator Warktns. Do you feel that the United Nations Charter, 
for instance, has gone beyond the constitutional limits and made 
possible international agreements becoming effective with respect to 
the rights of the citizens in this country without the approval of 
Congress ? That seems to be the result of what you just argued. 

Mr. Dunn. There is always ™ possibility that what normally 
might be the subject of a treaty, I suppose, could be made the subject 
of an executive agreement. I think that is one of the points which I 
admit is well worthy of consideration. 

Senator Watkins. What we are proposing to do is provide that 
none of these international agreements, that would not be valid as 
domestic law under the Constitution, can be adopted without the ap- 
proval of the Congress. 
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Mr. Dunn. What would be the case with respect to agreements 
Lich pega a for the welfare of the people of the United States 
quire secrecy £ 

Senator Warkrns. I am not talking about secrecy; I am talking 
bout the effects of these treaties. 

Mr. Dunn. You are talking about treaties or agreements which are 
ot necessarily secret because of military or security reasons? 

Senator Warkins. That is right. I am talking about treaties of 

lasses and kinds. ‘They all have to be approved by the Congress. 

Dunn. I suppose it would be a terrific burden on Congress if 

ey had to consider every executive agreement or anything that might 

be omens as an executive agreement or a treaty. As | understand 

t least so far as I am concerned, this is not in any sense a striving 

for ‘pre rogatives between the Commerce Department anyway and the 

Congress, but I cannot see how Congress with the terrific load it now 

has could consider all these minor executive agreements which are 
entered into by one department alone. 

Senator Warkins. There is a very simple way for Congress to han- 
dle situations of that kind. Congress could authorize by appropriate 
enactment the power to enter into those minor agreements by the 
executive department and have some control over them, but when it 
comes to executive agreements such as those entered into at Yalta, at 
Potsdam, and Teheran, every one of those of course ought to be 
ubject to the approval of Congress. 

Mr. Dunn. You mean some kind of enabling act so that the execu- 
tive agreement would be valid if it falls within the scope of the en- 

bling act ¢ 

Senator Warkins. That is right. 

Mr. Dunn. Again I do not think, Senator, that would be as simple 
is it sounds because I think you would get into all kinds of close 
legal questions as to whether or not an executive agreement did or did 

ot fall within an enabling act, and I think it would bring about 
i lot more litigation than you now have. 

Senator Watkins. It probably would be some protection to us at 
east. It might be difficult, but at the same time we have the other 
ilternative of letting the executive department go ahead and make all 

kinds of agreements. Mr. Dulles said they had more than 10,000 
emeuliies agreements under the North Atlantic Treaty. Some of 
those have to do with bases, and some of those run for 99 years, and 
the treaty only runs for 20. Part of the time has already elapse d. 
What are we getting into? What has the executive department done? 
I do not refer to the present administration because the present admin- 
stration has not had time to execute any agreements of that nature, 
but if we have situations of that kind Congress must have some con- 
trol over those agreements. We are required to foot the bill. Here 
we have am agreeement for 99 years. It has never been submitted 
to Congress so far as I know. 

Mr. Dunn. Do I understand correctly, Senator, by control over 
those agreements you mean those that affect matters essentially within 
the domestic jurisdiction of the United States, or internal law, in 
other words ? 

Senator Watkins. Also foreign policy as well. It seems as a matter 
of practice they have gone ahead and done as they pleased about 
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it, and the various officials have been carrying out the policy of th 
administration. 

Mr. Dunn. My functions, very new functions, in government have 
nothing to do with the execution or negotiation of treaties. However. 
having had other experience with negotiation, I cannot help but 
shudder at what a negotiating position you would be in if it was 
said, “Well, we think this is a good agreement for both sides, but 
we cannot tell you whether it is going to go into effect until X amount 
of days, weeks, or months from now.” 

Senator Warkins. That is precisely the position the Constitution 
places us in now. 

Senator Smiru. Is that not where the protection to American citi 
zens comes in¢# Somebody way down the line in the executive depart 
ment can execute or agree to execute an agreement that the Congress 
might consider very detrimental to the rights of American citizens, 
and yet not know about it, because this underling way down the lin: 
in authority, who would be familiar with the facts would enter into 
an agreement, according apparently to your theory should have the 
right to bind Americans. Is not that the protection that we are trying 
to seek for American citizens, the fact that things of that sort would 
have to be reported and presented to Congress ¢ 

I realize the difficulties that you have in mind as a practical man, 
the difficulties of all of the ramifications and details, but we must 
remember that these details—I do not mean the minute details, but 
general details—have to come to Congress by way of authorization 
for appropriations and the appropriation itself. If the authorization 
for some project in France or Italy, for instance, can come before 
Congress for appropriation, why cannot the agreement on which that 
appropriation 1s based also come before Congress and be passed upo! 
to see whether or not the elected representatives of the people think 
it is good for the people. 

Mr. Dunn. Senator, I would like to refer to sort of a personal 
simile about this. As I say, I am not an international lawyer, and 
I have not had any experience in negotiating treaties. I have had 
a lot of experience trying to negotiate agreements between employers 
and unions. The employer is expected to say whether he agrees or 
not, but the committee for the union always says, “We have to go 
back and ask our membership. We will take your offer back. We 
don’t know whether they will agree or not.” 

The employer makes an offer, then a better offer, and then a bette: 
offer, and finally they take it back, and then they say, “It was all 
right with us, but the membersi:ip rejected it.” For that reason | 
submitted to other congressionai ~ .amittees that we do not have real 
bargaining at all in many places. ‘or that reason I think to put all 
the machinery in the way of the etfectiveness of the agreement might 
put those negotiating agreements for the United States Government 
in an impossible situation, and I want to point out that I do not 
believe that kind of a restriction would necessarily be for the protec 
tion of the United States citizens because the theory behind these 
treaties, as I understand it, is not to give something away; it is for 
mutual assistance and security under which American citizens are 
to benefit as well as the people we negotiate the treaty with. 

Senator Smrrx. Has not the difficulty really arisen and the main 
reason for this proposed legislation having arisen because of the or- 





TREATIES AND EXECUTIVE AGREEMENTS 1049 


zation of the United Nations and the efforts of certain groups 
the United Nations to legislate domestically for the people of the 
ted States in this round-about fashion? Is not that the real 
ig 
. Dunn. From what reading I have done on the subject I would 
e. At the same time I admire very much the very forthright 
tatement made by the Secretary of State last Monday which I think 
ht to do a great deal to reduce some of those fears and at least 
ice the need for rush about this situation. As I will try to point 
n this wholly inadequate statement, I think that this requires 
ful lot of study. 
enator Smrru. While you are referring to the Secretary of State 
iy | read this quotation from him and see whether or not you agree 
this? This is what he said in respect to cdbiaiin of treaties in 
52, just a year ago: 


The treatymaking power is an extraordinary power liable to abuse, 


Mr. Dulles said this as a lawyer now: 


reaties make international law and also they make domestic law. 
That is what we are concerned with. 
Under our Constitution treaties become the supreme law of the land. They 
» indeed more supreme than ordinary laws or congressional laws, are invalid 
hey do not conform to the Constitution, whereas treaty law can override 
the Constitution. Treaties, for example, can take powers away from the Con 
gress and give them to the President. They can take powers from a State and 
give them to the Federal Government or to some international body 
presumably he must have been thinking about the United Nations— 


nd they can cut across the rights given to the people by the constitutional 
of Rights. 

Do you think there ought to be a restriction on the rights to negotiate 
such instruments, whether they are treaties or whether they are 
executive agreements! Of course, the executive agreements are sub- 
ect to more criticism than treaties, but the treaty does come to Con- 
gress. Do you think Mr. Dulles was right then, or is he right now ? 

Mr. Dunn. I think it would be presumptuous for me to try to 
speak in any way as to what Mr. Dulles meant or whether he was right 
then or is now. 

Senator McCarran. You came here to advise this committee, did 
vou not ¢ 
' Mr. Dunn. I do not speak for Secretary Dulles, of course. It seems 
tome from reading the stories that he was not necessarily inconsistent, 
that in fact his assurances to this committee were consistent with 
the fears he expressed in that speech. 

Senator Smiru. Did you see the reaction in Geneva as to his state- 
ment here ¢ 

Mr. Dunn. I do not believe I did. 

Senator Smrru. I think there is something about it again in this 
morning’s paper. Consternation has been experienced over there 
because some of those people in the United Nations who now think 
that there is some ability to control the domestic affairs of the United 
States are terribly exercised by reason of what was said about those 
treaties on genocide and human rights. Does not that indicate to 
you, Mr. Dunn, that there is this effort in the world by people in this 
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international organization—I still have some hopes for it, but | 
must confess I am losing my faith a little—by the attitude, activities, 
and action for people behind the United States in places in im 
portance and in power, a concerted effort by certain elements jn 
that organization throughout the world to try to control the domestic 
affairs of Americans for the benefits of other nations? 

Mr. Dunn. Yes, sir, I understand that, and I think that is a rea] 
basis for the thoughts of the proponents of these resolutions. I think 
it has been recognized by other spokesmen. It is certainly recognized 
by me, and again we come back to the question of where the line < ought 
to be drawn. 

Senator Smiru. What language ought to be employed. 

Mr. Dunn. Yes, sir. An amendment to the Constitution, of course, 
we all agree is a very momentous thing. It will have very long range 
effect, and it is a very difficult question to which I do not have the 
answer, although I have a few suggestions to make as to how you can 
do it and still enable the United States to maintain its leadership 
among nations and provide for mutual security and protect its citizens 
and yet not affect the legal rights of those citizens. 

Senator Smrru. I think you have a pretty good conception of what 
this committee and the proponents of these resolutions have in mind. 
I for one would like to have any suggestion you might make as to the 
language that ought to be embodied in the constitutional amendment 
that would protect the rights of citizens. 

Senator McCarran. Mr. Chairman, I would like to have the gentle- 
man who represents the Commerce Department answer Senator 
Smith’s question in regard to the statement made by Mr. Dulles, read 
to him, as to whether or not Mr. Dulles was in his judgment right 
then, or is he right now. He takes a completely different attitude 
now. The gentleman avoided the question. I would like very much 
to have him answer, representing the Commerce Department. If 
necessary we will have it read back to him. 

Mr. Dunn. Senator, I thought I did answer the question to the best 
of my ability. 

Senator McCarkan. You said you did not want to be presumptuous. 
You do not have to be presumptuous. As an American citizen you 
can answer the question. More specially can you answer the question 
as a representative of a Cabinet officer? 

Mr. Duxwn. Senator, I think my answer was that I do not believe 
the Secretary of State was necessarily inconsistent as between his 
speech that Senator Smith referred to and his testimony before this 
committee. I think he’ followed through with respect to the dangers 
and he recognized them by his assurances in a very forthright manner 
before the committee. 

Senator Smirn. That begets this question. You recognize, I am 
sure, the fact that this is at least supposed to be a government of laws 
and not men. If it is to be a government of laws it ought to be a gov- 
ernment under the laws that would apply to every administration 
regardless of the personalities. Mr. Dulles does reassure us that he 
is not going to do certain things that we would not approve of, and 
I am gil: ad to hear him say that, but vou recognize, do you not, the 
distinction between the statement he made before he was Secretary 
of State on April 12, 1952, and the statement he now makes after he 
has become a part of ‘the executive department of the Government? 
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You know there is a great difference between the two statements, 
io you not ¢ 

Mr. Donn. I think he still is recognizing that the power must be 
exercised with great care and caution, Senator. Again I wish to point 
ut. of course, that I am not a re presentative of the State Department 
ind do not feel qualified to speak 

Senator Smiru. The difference is when he spoke in April 1952 he 
then was not a part of the executive department of Government, some- 
body else was Secretary of State, and he questioned the wisdom of the 
Secretary of State or the executive department having the powers 
that we are trying to guard against, but now that he himself has come 

nto the position of wielding that power he has expressed a different 
pinion, has he not? 
“Mr. Dunn. Perhaps so. I did not read all of his testimony nor 
was I present when he testified. I think you will see from our state- 
ment that we recognize the possibility that a constitutional amend- 
ment may be desirable. In other words, it is not our position that 
(here should not under any circumstances be a constitutional amend- 
ment, but, as we try to point up, we are not sure whether there should 
be, and if there should be we are not sure how it ought to be done. 

Senator Smrru. 1 assume from that that you mean so far as you in 
your department are concerned you would be willing to work with this 
committee in formulating a constitutional amendment in the language 
that we could agree would accomplish the result without danger to 
the governmental functions which you have to exercise? 

Mr. Dunn. Senator Smith, we are more than happy to work with 
your committee. At the same time, of course, our problems are very 
lifferent from those of other departments and what might appear to 
be satisfactory language to one lawyer at the Commerce Department 
might not be at all satisfactory to representatives of other departments 
who have far different problems. 

Senator Smiru. I believe you are the first witness I heard from any 
lepartment—there may have been others because I missed a few ses- 
sions—who has been, we will say, cognizant of the need of some sort 
of restriction upon the executive power along this line, and it seems 
to me that you recognize the problem that we are trying to deal with. 

Mr. Dunn. I think so, Senator. You will find out later in my state- 

ient an example of that very thing. 

“Senator Waris. Is not this about the situation with respect to 
Mr. Dulles’ statement? He points out a year ago the things that can 
happen. He points out the way the law is as he sees it and under- 
stands it and in effect points up a real danger, but then he comes in 
now and says to us that the danger has disappeared because “I am 
Secretary of State” and because now “We are not going to permit those 
things to be done.” Is that any valid reason whatsoever why this 
Congress should not adopt an amendment which will prevent the 
danger itself at any time, not just because we have in here now a 
friendly man who will not permit any of these things to be done so 
long as he is Secretary of State? Is that not what in effect he said? 

Mr. Dunn. I am not prepared to agree that was the actual effect. 

| do not think I ought to agree with the paraphrasing as to what 
Secretary Dulles meant on those two occasions. He has problems at 
the State Department. He has very competent legal advice there, 
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and I do not think, if you will excuse me, I ought to try to agree to y 
paraphrasing or interpretation of what he says. 

Senator Warkrns. | have asked you that question because you have 
been rather agreeable in what Mr. Dulles said, so when you do that 
I think you put yourself in a position where we should be permitted 
to get your views all the way through. 

Mr. Dunn. Mr. Dulles, as I understand it, said that the subject 
ought to be studied very carefully and he gave assurances, and I cer 
tainly agree with those statements. 

Senator Warkrins. However, he is against what we are trying to do, 
as I understand it, and the same is true of the Attorney General and 
also Mr. Nash from the Department of Defense. In other words, the 
administration downtown apparently is against this amendment. 

Senator McCarran. The gentleman representing the Commerce 
Department is not opposed to what we are going to do; is that my 
understanding / 

Mr. Dunn. You understand, Senator, that I am appearing here as 
a substitute witness. 

Senator McCarran. Are you in favor of this resolution or against 
it ¢ 

Mr. Dunn. I would say I am not opposed to the purpose of these 
resolutions, 

Senator Smiru. In other words, you recognize there is a need for 
some kind of protective legislation by way of a constitutional amend 
ment to safeguard the rights of American citizens? 

Mr. Dunn. Particularly as to the unknown future and as to pos- 
sible abuses by future administrations. I wish, however, to reiterate 
that I do not believe any such safeguards are necessary under this 
administration. I think the present Constitution would take care of 
everything very well under this administration. 

Senator Warkins. What guaranty can you give us that we will not 
have one following that will not revert right back to the old adminis- 
tration ¢ 

Senator McCarran. None at all, because there is going to be a good 
Democratic administration right away. 

Senator Smirn. Ithink, Mr. Chairman, we can also further say that 
up to now Senator McCarran and I do not see too much difference. 

Senator Warkins. I hope my friends, Senator McCarran and Sen- 
ator Smith, are not thinking we are going to have the same kind of 
Democratic administration that we had before. 

Senator McCarran. | will not go that far. 

Mr. Dunn. Shall I proceed, Mr. Chairman ¢ 

The CHarrman. Yes, go ahead. Of course, you understand this 
committee will interrupt you at any time. 

Mr. Dunn. All right, sir. I think I have been served with a fairly 
good example of that. 

The Cuarrman. Yesterday when I asked Mr. Nash if he h: ad any- 
thing further to say he said, “Yes, I would like to say goodby.” 

Mr. Dunn. I cannot quite do that now because I am not through 
with my statement, but I will start with the second paragraph on 
page 7. Iam making some changes in my verbal presentation. 

On the other hand, we would be inclined to favor a restatement of 
the principle of constitutional supremacy provided it could be drafted 
to avoid the objectionable limitations that are implicit in the present 
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wuage of these resolutions. And, we also recognize the merit of 
.wpoint that there is need, for more certainty and clarity as to 
.“Jocal” effect of treaties and other international agreements, and the 
estion that this can best be achieved by a requirement that Con- 
hould affirmatively act upon such matters. This would ad- 
ily involve some duplication and be a source of possible delay, 
rhaps such inconveniences are justified in order to be certain 
iatters of significant local importance are carefully spelled out, 

ll as considered. 

example, International Labor Organization Convention No. 
ncerning freedom of association and protection of the right to 
ize, already submitted to the Senate for ratification, includes 

age which could raise questions of constitutional law with re- 
t to existing Federal and State labor legislation. This is already 
ry complex field, particularly in view of the recent doctrine 

l‘ederal preemption as opposed to States rights, which is receiving 
us consideration by other committees of the Congress. Even 
ugh the actual intent of convention No. 87 is not actually known, 
confusion and needless litigation could result from its adoption. 

Clearly such a result should be avoided, if possible, without unduly 

mscribing the conduct of our normal international relations, 

Senator Smita. Mr. Dunn, right there I would like to ask you a 
question. The labor organizations in some of the European countries 
are practically supreme in dealing with all problems of employment, 
are they not, that is, the average man does not have any right to work 

ess he can get a work card and then that goes back to some labor 
official or labor organization? That is the general way, is it not? 

Mr. Dunn. Yes, and unfortunately it is true in many agreements 
n this country. If we should enter into a treaty that provided that 
before a man could get a job to earn his livelihood he had to first 
apply and secure a work permit from some governmental agency and 
that governmental agency went back in its genesis to some labor law 
or some labor organization and then that was ratified under the 
theory now which seems to prevail, it would mean that a man or a 
woman in any of the States that have the so-called right-to-work clause 
would not be allowed to work unless and until he had gotten a special 
permit that would allow him to work, as the people in the European 
nations now have to do. 

Senator Smirn. That is how it would affect domestic legislation, 
would it not? 

Mr. Dunn. Yes. 

Senator Smirn. Would you not consider that a very grave danger 
to the supposed inherent right of Americans to work and earn one’s 
own livelhhood without restriction to anyone / 

Mr. Dunn. I certainly do. I think it would be a destruction of one 
of the most fundamental freedoms. I say, however, that in view of 
the reservations in the United Nations Charter and also in article 
X of our Constitution there might be a real question whether 
that would override State laws, and of course there always have to be 
inserted a reservation in the agreement or treaty itself before it is 
sent to the Senate and ratified to the effect that it does not. 

Senator Smirx. I am not certain at all that your last statement is 
the correct interpretation of the rights or reservation because I seem 
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to recall somewhere there is considerable doubt as to whether reserva. 
tions in treaties have any effect. 

Mr. Dunn. I agree there is a very serious question. My only point 
is that I do not think we could say with certainty they would override 
internal laws, but they would at least raise a grave question and per. 
haps provoke serious litigation and have detrimental effect on em. 
ployer-employee relations. 

Senator SmirH. Is not that doubt almost certain now to exist very 
definitely in view of the Migratory Bird case and the decision in that 
case ¢ 

Mr. Dunn. Missouri versus Holland ? 

Senator SmitH. Yes. 

The CHArrMan. Would you mind if we withdrew this witness q 
little while? Governor Stassen has to be at the White House at 12:30, 
He has been waiting for an hour and a half. 

Mr. Dunn. I offer to withdraw, Mr. Chairman. I will be very 
glad to. ; 

The Caarman. Do not forget we will call you back. 

Mr. Dunn. I will wait. 


STATEMENT OF HAROLD E. STASSEN, DIRECTOR FOR 
MUTUAL SECURITY 


Mr. Srassen. Mr. Chairman and gentlemen of the committee, | 
want to thank you very much for the opportunity of appearing before 
you on this extremely important matter and also for your special 
courtesy in making it possible for me to appear at this moment in view 
of the conference with Chancellor Adenauer, which is the concluding 


conference, one which I cannot very well miss. 

This matter, as you are very well aware, is of very great importance, 
and I would like to commend the committee for the thorough hearings 
which they have thoughtfully extended to interested citizens and 
leaders of the bar and to the members of the executive branch of the 
Government. 

It occurred to me, Mr. Chairman, in view of the time situation that 
the statement which was sent up to your committee in advance, with 
your permission, might be made a part of the record, and I might just 
refer to certain highlights of it and then go forward with such ques- 
tions as the committee may wish to ask, in view of the fact that I think 
you are quite familiar with the points that are in my statement, and 
that perhaps further probing might be a more valuable use of your 
time than to go into the statement. 

The Cuarrman. It will be made a part of the record. 

(The statement referred to follows :) 


STATEMENT OF Haro_tp E. Strassen, Drrecror ror MuTuAL SEcuRITY, ON SENATE 
JOINT RESOLUTION 1 


Mr. Chairman and members of the committee, I appreciate the opportunity of 
appearing before you to express my views on Senate Joint Resolution 1. The 
issue presented by this proposed constitutional amendment is so far-reaching 
in its consequences upon the constitutional system, the foreign relations, and the 
military and economic posture of the United States, and its ramifications in the 
field of mutual security are so great, that it deserves the most earnest and dis- 
passionate consideration by all citizens and especially by those charged with the 
conduct of public business. 
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As Director for Mutual Security, I am charged with the administration of 
programs Which are an essential part of a larger program to increase the de- 
fensive security of the United States. One way to increase our security is to 
staunch allies, able and willing to stand by our side in resisting aggression. 
rhe forging of this relationship inevitably requires a whole complex of inter- 
national treaties, agreements, and understandings effectively to carry out the 
jay-to-day cooperation essential to the achievement of common goals. 
{nother aspect of the programs which fall within my jurisdiction is that they 
e designed to encourage self-reliance on the part of the recipients of our 
as nee and to move toward the day when those recipients will be able with- 
out our aid to carry out their full share of the common burden. 
In the course of my remarks, I shall allude not only to Senate Joint Resolu- 
tion 1, but also to Senate Joint Resolution 48, which is likewise before your com- 
mittee and has the same general purpose and tenor as Senate Joint Resolution 1. 
| shall also allude to Senate Joint Resolution 2, which is before another com- 
mittee of the Senate but which is quite evidently either the congressional action 
which is contemplated by section 4 of Senate Joint Resolution 1, or is at any 
rate the type of action which Congress might be likely to take under that section. 

Mutual security program business with foreign governments is conducted under 
the provisions of so-called executive agreements. However, the framework of 
our operations is surrounded by various kinds of treaties which these proposals 
would seriously call into question. Before getting into the subject of our ex- 
ecutive agreements, I should like to discuss certain aspects of these treaties which 
will be affected by the proposals before you. 

I believe that most Americans would agree that one of the interrelated objec- 
tives of the mutual security program is to create a more favorable climate and 
opportunity for American private investment abroad. Many of the functions 
government to government aid is now carrying out, particularly in the economic 
and technical assistance fields, might under suitable conditions be better exer- 
cised by private initiative. Furthermore, to the extent that American private 
capital is invested in the countries receiving our assistance, the need for United 
Stutes Government economic assistance for those countries is reduced. 

Both we and our friends abroad would like to move forward to a condition 
in which the mutual security relationship will be that of partners working 
together in the achievement of a common goal. 

Yet before private capital is even prepared to consider the usual risks of for- 
eign investment, it naturally wishes to be assured that it will receive fair and 
nondiscriminatory treatment abroad. These asurances are customarily em- 
bodied in treaties of friendship, commerce, and navigation between the United 
States and other countries. These treaties normally entitle United States na- 
tionals and corporations: 

To do business in a foreign country on the same favorable terms as nationals 
and corporations of that country; to acquire and dispose of real and personal 
property for business purposes; to choose their own employees regardless of 
nationality ; 

To explore for and exploit mineral resources in the foreign country upon a 
most-favored-nation basis; 

To be subject to no more burdensome taxes in the foreign country than are 
imposed on the nationals and corporations of that country ; 

Not to have their property expropriated, condemned, or otherwise confiscated 
without carefully worked out procedures assuring just compensation ; 

To enjoy the fruits of their investments free of unduly burdensome or discrim- 
inatory exchange and other restrictions. 

For American nationals and business enterprises to secure these protections, 
the United States must necessarily be prepared to grant reciprocal treat- 
ment. In several respects the requisite reciprocity would be imperiled by the 
proposals before you. Senate Joint Resolution 43 would make it unconstitu- 
tional for treaties of friendship, commerce, and navigation to deal with matters 
falling within State jurisdiction, such as nondiscriminatory licensing of local 
enterprises, nondiscriminatory State and municipal taxation, acquisition of prop- 
erty and the right to sell, assign, devise, or bequeath the same. These provisions 
are the heart of such treaties. Because of the wording of section 1 of Senate 
Joint Resolution 1, it is not at all clear that Senate Joint Resolution 1 would 
not have the same effect. It is also to be noted that treaties of friendship, 
commerce, and navigation normally contain provision for submission to the 
International Court of disputes arising over the interpretation of the treaty 
which are not satisfactorily settled by diplomatic means. This clause would 
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presumably be invalidated by section 2 of Senate Joint Resolution 1 and woe 
therefore, could not expect to secure international adjudication of disputes under 
these treaties in connection with the rights of Americans in foreign countries. 
A further impediment lies in section 3 of Senate Joint Resolution 1, which woutq 
require, in addition to Senate consent to ratification by a two-thirds vote 
further implementing legislation passed by a majority of both Houses of the 
Congress. 

Another area in which the mutual-security program is affected by curtailment 
of the treatymaking power is that of the status of military forces. The military 
implementation of the North Atlantic Treaty requires a whole network of 
military bases and facilities and the setting up of many joint commands. We 
have secured the joint or exclusive use of bases and facilities in many countries. 
and the military security of the United States and of the entire free world 
would be very gravely endangered without the existence of these bases and 
facilities and without the American military personnel to man and operate 
them. It is essential in this connection that United States forces stationed on 
foreign territory be accorded appropriate relief from various forms of foreign 
process, including taxation, payment of customs duties, prohibitions against 
bearing arms, criminal process, and the like. Concessions of this sort require 
at least the formal appearance of reciprocity and they may require actual re 
ciprocity in the case of a joint command with headquarters on United States 
territory, such as that of the Supreme Allied Commander, Atlantic, at Norfolk, 
Va. There is now before the Senate for its advice and consent, a multilateral 
agreement between the signatories of the North Atlantic Treaty relating to 
the status of the forces of any signatory in the territory of another signatory. 
Senate Joint Resolution 48 and Senate Joint Resolution 1 would probably operate 
to bar or impede the implementation of such a treaty in the same manner as 
I have just discussed in connection with treaties of friendship, commerce, and 
navigation. 

It may be argued that under both joint resolutions Congress would neverthe- 
less have the power to legislate on these subjects because of its power to regu- 
late foreign commerce and its power to provide for the common defense. No 
one can predict with any certainty at this time how the Supreme Court would 
decide such questions if presented to it. I do think, however, that we would 
be running a substantial risk that the Court would not construe these clauses 
of the Constitution to be broad enough to cover all of the essential or desirable 
provisions in the types of treaties which I have discussed. I would further 
observe that if the Court did so construe them, thereby stretching its intepreta- 
tion of the constitutional grants of power to the Congress, the eventual effect 
of the proposals before von would be the opposite of what is intended by their 
proponents. This broad interpretation then would lead to further encroach- 
ments by the Federal Government on the traditional responsibilities of the 
States. 

Coming now to the subject of executive agreements, mutual security assistance 
to each foreign nation is governed by bilateral agreements concluded pursuant 
to one or more of the following acts: The Mutual Defense Assistance Act, the 
Economie Cooperation Act, and the Act for International Development. Many 
of the provisions in these agreements are specifically required to he included by 
the legislation under the authority of which they are made, but they also 
contain provisions of benefit to the United States which administrative experi- 
ence under the program has dictated as being either necessary or desirable 
Section 4 of Senate Joint Resolution 1 specifies that all Executive agreements 
shall be made only in the manner and to the extent to be prescribed by law 
The effect of this section is not clear, since, although it is readily apparent that 
Senate Joint Resolution 1 does permit the conelusion of Executive agreements 
where prior authorization has been granted by Congress, it does not make it 
clear that necessary subsidiary agreements or implementing arrangements may 
be concluded without express congressional mandate specifying the subjects 
with which they may deal. 

For example, the legislative mandate in section 521 of the Mutual Security 
Act that no part of certain appropriated funds “shall be expended * * * for 
payment of taxes” has necessitated the negotiation over an extended period of 
time of a complicated series of agreements according relief from foreign taxa- 
tion—relief, I might add. which goes considerably beyond the bare requirements 
of the statute in protecting the United States. Similarly, the requirement in 
section 515 of the Mutual Security Act that funds derived from United States 
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nrograms be protected against foreign attachment has been met by the use 
secutive agreements. Also, the executive branch has undertaken negotia- 
ns with a number of European countries looking toward the conclusion of 
creements dealing with the exchange of technology in implementation of sec- 
n 517 of the Mutual Security Act dealing with patent infringement claims. 

Paragraph 8 of Senate Joint Resolution 2 provides that executive agreements 

| be deemed to terminate not later than 6 months after the end of the term 

the President during whose tenure they were negotiated, unless extended by 

proclamation of the succeeding President. Such a provision would give rise 

: number of serious difficulties under the mutual security program. The re- 

rement, in effect, means that most agreements will be terminated at the con- 

on of a particular presidential term, since it would be impossible to assert 
that the United States had the right to terminate an agreement at the end of 
a presidential term without at the same time giving rise a similar right on 
the part of the other nation. This requirement would, therefore, mean that all 
agreements had to be periodically renegotiated. Such renegotiation would lose 
iInable rights to the United States, since we are frequently able to benefit from 
temporary situation in securing long-term advantages. For example, a par- 
ir country may be willing to make a commitment in order to receive cer- 
benefits from the United States, but 4 years later may not need those bene- 
and would, therefore, be unwilling to make the commitment. Under our 
ltary assistance programs, for example, there are certain commitments made 
by the recipient governments which it would be extremely dangerous to subject 
periodic renegotiation. 

Among these commitments are the promises by the recipient governments that 
they will not transfer equipment without prior authorization from the United 
States, the commitment that they will protect the security of articles furnished, 
the commitment that they will not use equipment for purposes other than those 
for which furnished. If these commitments were to be subject to periodic rene- 

tiation, our system of military security (in both the broad and narrow senses of 

term) would be jeopardized. Another example is that of the tax relief 
agreements under section 521 of the Mutual Security Act which we have con- 
ided with the European NATO countries. Those agreements were made in 
contemplation of continuing aid from the United States; they are not, however, 
onditioned upon the eontinuance of that aid, and so long as NATO lasts, our 
military operations in Europe will probably enjoy exemption from European 
taxation. If periodic reexamination were to be provided by law, we might be 
faced with a situation in which European governments would consider rescinding 
tax relief immediately upon the cessation of aid on a large scale. 

The same is true of the provision in many economie cooperation agreements 
under which countries receiving our assistance agree to negotiate “arrangements 
providing suitable protection for the right of access for any citizen of the United 
States * * * in the development of materials on terms of treatment equivalent 
to those afforded to the nationals” of the country involved. This undertaking 
by its terms remains in force for 2 years beyond the life of the basic agreement. 
An undertaking such as this directly affects United States efforts to expand the 
economy of the free world and its abrupt termination at the end of a presidential 
term would be of serious detriment. 

I might add that commitments by foreign governments of the tyne I have 
been mentioning are not ones which will necessarily be lightly conceded in the 
future by foreign governments wishing to guard themselves against the hazards 
of abrupt termination of the basic agreement at the end of a presidential term. 
There is a further possibility that if the United States had always to insist on the 
right of termination upon every change of administration, foreign governments 
in order to preserve reciprocity would also take it upon themselves to insist 
on automatic expiration upon every change of their own governments. As is 
well known, United States administrations have a way of lasting longer than 


some. 
I believe these difficulties with respect to the effect of the joint resolutions 


on executive agreements could not be obviated by turning all such agreements 
into treaties. Literally hundreds of essential agreements serving the best in- 
terests of the United States would require specific Senate action. 

Now a word on the matter of secrecy. Article 102 of the United Nations Char- 
ter requires the registration with the Secretariat of every treaty and interna- 
tional agreement entered into hy a member of the United Nations. It is the firm 
policy of the United States strictly to adhere to this requirement. It will never- 
theless be obvious that there are many technical implementing arrangements 
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which are made in the course of operating under international agreements which 
fall outside this requirement of publication. Indeed it would be undesirable ang 
sometimes dangerous to publish them. A great many of such arrangements arise 
in connection with military details of collaboration under the North Atlantic 
Treaty. Iam not sure that paragraph 1 and section 2 of Senate Joint Resolution 
2 would apply to subsidiary arrangements of this nature, but the contention of 
applicability could certainly be made. Under these circumstances, no foreign 
government could seriously consider putting itself in the position of leaving the 
United States free to jeopardize its vital security information. ‘Therefore, the 
proper execution of technical arrangements relating to equipment and staff for 
military installations would be greatly hampered. The Secretary of Defense has 
given you a detailed exposition of the manner in which these joint resolutions 
would affect the implementation of base agreements. I should merely like to add 
that the concession to the United States of joint or exclusive use of military 
bases and facilities is one of the most valuable returns for the assistance which 
the United States gives to other signatories of the North Atlantic Treaty. Indeed 
unless United States forces could obtain rights such as these, the military security 
of the United States and of the entire free world would be very gravely in danger, 
and the North Atlantic Treaty itself and much of our mutual security program 
would lose most of its meaning. 

Mr. Chairman, the issues raised by these proposals are among the oldest in the 
history of our country. It essentially boils down to the issue of whether we are 
to leave a vacuum in the power of the United States to deal with the rest of the 
world. Under our form of government, the United States, through either the 
States or the Federal Government or a combination of both, has the power to deal 
with just about every subject which is a proper concern of a government of free- 
men. But because of the constitutional prohibition against any State entering 
into treaties, the effect of these proposals would be to forbid beth the State and 
Federal Governments dealing with foreign governments on any subject which, 
as a domestic matter, lies within the legislative province of the States under the 
Constitution. 

It was universally recognized at the Constitutional Convention that one of the 
major defects of the Articles of Confederation was the lack of power in the 
Federal Government to compel State compliance with international obligations 
of the Federal Government. By 1787 this had already led to considerable trouble 
with Great Britain, and the leaders of the Convention expressed fears that the 
situation would not only irreparably dishonor the United States as a member of 
the world community but could also lead to war. It is worth noting that there is 
inherent in these proposals, particularly in Senate Joint Resolution 43, a situa 
tion even more extreme than that which obtained under the Articles of Confed- 
eration. It was then impossible to compel State compliance with a treaty; if this 
proposal is adopted, it would in the future become impossible even to conclude 
one which required State compliance. 

The treaties which the United States concluded in the early days of the Repub- 
lic were very much akin to our modern treaties of friendship, commerce, and 
navigation. They were indispensable to the growth of this country. Without 
them Yankee traders would not have been protected in foreign ports and in their 
dealings in foreign lands. Without them the foreign capital which contributed 
so much to our development as the world’s greatest industrial nation would not 
have been made available tous. Yet these treaties could not have been concluded 
under a constitutional system such as is proposed by these joint resolutions. 

We have recently been successful in the conduct of two great wars fought for 
our survival as a free nation. soth these wars were wars of coalition, the most 
difficult of all kinds of wars to conduct, and which require the closest kind of 
understanding, collaboration, and agreement between the executive heads of the 
members of the coalition. Yet many of the day-to-day military understandings 
which were indispensable to the proper conduct of these wars would have been 
rendered difficult, if not impossible, under these proposals. 

Today we are the leaders in a free-world coalition against the threat of tyranny 
and we bear the major share of the responsibility for the success or failure of 
that coalition. We are no longer, as in our early days, a small nation in a far 
corner of the globe protected by a foreign navy and largely free to go about our 
own business in our own way. We are now at the center and nearly everything 
we do and nearly everything others nations do affects our ability and that of our 
allies successfully to resist the peril which threatens us. The need for interna- 
tional agreements has therefore increased manifold. 
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one of the majer fears which motivates the proponents of these reselutions 
that somehow international understandings reached in the United Nations 
he subject of human rights will threaten the liberties guaranteed by our 
stitution. Many people are genuinely disturbed by the implications of the 
eposed Convention on Human Rights. I, myself, have serious reservations as 
the wisdom of this measure and I have already expressed them in the proceed- 
vs of the American Bar Association. My doubts as to the wisdom of the Human 
Rights Convention do not, however, lead me to support the proposals before you. 

they would preclude our assent to the Human Rights Convention, but they 
suid also preclude our assent to other things of paramount importance to the 
nduct of our national life. I would hope that further study by the able pro- 
ponents of the present proposals will lead to the conclusion that these proposals 
are unnecessary because the Constitution already permits of many simple and 
cable means whereby any threat to our cherished constitutional liberties 


I 


Col 


ve met. 
First, I have great confidence in the United States Senate, and I cannot 


that both a President and 64 United States Senators would at any time 
posed to bargain away those liberties, and if they should ever be so disposed 
would no longer be a free nation, no matter what the Constitution said. 
Second, any treaty which is thought undesirably to affect local rights can be 
ted by a clause in the treaty or by a reservation by the Senate, so that it 
d not be self-executing and would require State legislative action before 
g¢ effective 

hird, any undesirable treaty which has nevertheless been negotiated by the 
Executive and consented to by the Senate can be immediately nullified by the 

vresS as internal law once its undesirability has become apparent. 
I, in concluding, state that I have served as chairman of the section of 
American Bar Association concerned with this matter. I approached the 
bject with an open mind to search for a constitutional amendment which would 
eet the fears of the proponents of this resolution without damage to the funda- 
mental structure of our Federal Government. After careful study it appeared 
ear that such an amendment could not be drafted. Therefore, I opposed these 
proposals in the bar association because I believed that our present constitutional 
ystem adequately bars against the evils complained of and because I believed 

t the proposals would bring upon us far greater evils. Since my assumption 

iblic office as Director for Mutual Security, I am even more convinced. 

Our country reached its present position of eminence and power and ability 

bestow unequaled humanitarian benefits on our citizens with these elauses 

uur Constitution unchanged from their first drafting by the founders. I sin- 
rely believe that careful study will lead to their retention now. 

Mr. Sassen. I will just refer to a few points in it. I have already 
referred to the very far reaching consequences of this fundamental 

iestion from both points of view that are represented, and I would 

ke to speak particularly of its ramifications in the field of mutual 
security which is now my direct responsibility in President Kisen- 
ower’s administration. 

As you know, I am charged under the laws of Congress and the 
ippointment of the President with the administration of programs 
which are an essential part of a larger program to increase the de- 
fensive security of the United St, ates in the world situation as it now 
confronts us. One way te increase our secur ity is to have stanch allies, 
able and willing to stand by our side in resisting aggression. The 
forging of this relationship inevitably requires a whole complex of 
nternational treaties, agree ments, and understandings effectively to 
carry out the day-to-day cooperation essential to the achievement of 
common goals. 

(nother aspect of the programs which fall within my jurisdiction 
s that they must be designed to encourage self-reliance on the part of 
the recipients of our assistance and to move toward the day when 
those recipients will be able without our aid to carry out their full 
share of the common burden. 
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In the course of my remarks, I shall allude not only to Senate Joint 
Resolution 1, but also to Senate Joint Resolution 43, which is likewise 
before your committee and has the same general purpose and tenor as 
Senate Joint Resolution 1. I shall also allude to Senate Joint Resolu 
tion 2, which is before another committee of the Senate but which is 
quite evidently either the congressional action which is contemplated 
by section 4 of Senate Joint Resolution 1 or is at any rate the type of 
action which Congress might be likely to take under that section. 

Mutual security program business with foreign governments is con- 
ducted under the provisions of so-called executive agreements. How- 
ever, the framework of our operations is surrounded by various kinds 
of treaties which these proposals would seriously call into question. 

Senator Smirn. Mr. Stassen, why would the adoption of these pro- 
visions, either one of these, interfere with various kinds of treaties, if 
they are treaties now? If you are speaking of treaties, they have to 
be ratified by the Senate. 

Mr. Srassen. Yes. You have two distinct and important questions 
here, the one involving treaties and the other involving executive 
agreements. 

Senator Smirn. As to treaties, they now have to be ratified by the 
Senate. 

Mr. Strassen. That is right. 

Senator Smiru. That would add nothing to the problem now of 
those things. Those things are taken care of by treaties. 

Mr. Strassen. There are two very important considerations, Senator. 
One of the first is the matter of whether a treaty upon its ratifica- 
tion by the Senate then does become, as the Constitution has provided 
it shall be from the very founding of our country, the law of our land 
affecting all 48 States of the land. 

Senator Smirn. You mean domestic affairs as well as foreign 
affairs? 

Mr. Srassen. So far as domestic affairs affect the objective of our 
country ina treaty ratified by the Senate. It is a question of whether 
a country that has 48 separate and sovereign States can at the same 
time be effective in world affairs. That is the problem. The prob- 
lem you are dealing with is one that was of grave concern to the 
Founding Fathers of our country. They tried it out first, as you 
know, in the Articles of Confederation, which was more in line with 
the effect that a safeguarding clause such as you speak of would have. 
Then they decided they had to include in the new Constitution, after 
great deliberation, this article that the treaties shall be the supreme 
law of the land after they are ratified by the Senate. 

Senator McCarran. Was that not the reason for this provision in 
the Constitution with which you are entirely familiar: 

The powers not delegated to the United States by the Constitution or pro- 
hibited by it to the states are reserved to the states respectively and to the 
people thereof. . 

Mr. Strassen. Yes, it is these two clauses together that caused the 
Founding Fathers a great deal of difficulty. In other words, if you 
are going to reserve powers to the States and give them States’ rights 
and sovereign entities, how could you then at the same time have 
an effective posture toward the rest of the world and have your 
Central Government act? 
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Senator McCarran. Did they not by that very provision secure to 
the States the rights that were not secured by the Constitution or 
prohibited by it ? 

Mr. Srassen. Except as regards a treaty in relationship to a foreign 

er in which case it was found to be necessary for the objectives of 
the country as a whole that the treaty must supersede the law. 

Senator McCarran. Then your theory is that a treaty does super- 
sede the Constitution of the United States? 

\ir. Strassen. No, Senator. 

Senator McCarran. You cannot reconcile your last statement and 

take that position. 

Mr. Srassen. The treaty becomes the supreme law of the land and 
supersedes either other State laws or State constitutions, but in my 

this is a very great Constitution question, I agree—it does not 
supersede the direct provisions of the Constitution itself so far as the 
rights of the people are concerned. Now, this is the great constitu- 
tional question which has not yet been passed upon directly by our 
United States Supreme Court in all of our 164 years. 

Senator Smrru. One of the reasons it has not been presented to the 
Supreme Court probably is due to the fact that we have not had the 
United Nations with all the planning that is being done, with all the 
people interested in that, until recent years. 

Mr. Srassen. I do not think that is the sole reason. The reason is 

it all through our history there has been a continual debate about 
low a country is federal so far as sovereign states are concerned and 
yet effective in its leadership and relationship to other countries. I 
think it is a problem, frankly, that should continue to be studied 
regardless of what action is taken at any one time in our history. 


he basic constitutional law of our country is something that needs 
continuing study, with great care, as you observe its effectiveness in 
various situations. But in this regard, Senator, may I refer to a 
concluding statement which I have here, which to me is quite funda- 
mental, at the bottom of page 13: 


First, I have great confidence in the United States Senate, and I cannot 
believe that both a President and 64 United States Senators would at any time 
he disposed to bargain away those liberties, and if they should ever be so disposed 
we would no longer be a free nation no matter what the Constitution said. 

Second, any treaty which is thought undesirably to affect local rights can be 
limited by a clause in the treaty or by a reservation by the Senate, so that it 
would not be self-executing and would require State legislative action before 
hecoming effective. 

Third, any undesirable treaty which has nevertheless been negotiated by the 
Pxecutive and consented to by the Senate can be immediately nullified by the 
Congress as internal law once its undesirability has hecome apparent. 

May I, in eoneluding, state that I have served as chairman of the section of the 
American Bar Association concerned with this matter. I approached the subject 
with an open mind, to search for a constitutional amendment which would meet 
the fears of the proponents of this resolution— 


and IT respect those fears, I respect the men who advance them— 


without damage to the fundamental structure of our Federal Government. 
After careful study, it appeared clear that such an amendment could not be 
drafted. Therefore, I opposed these proposals in the bar association because 
I believed that our present constitutional system adequately bars against the 
evils complained of and because I believed that the proposals would bring upon 
us far greater evils. Since my assumption of public office as Director for 
Mutual Security, I am even more convinced. 
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And here is the key sentence of everything: 


Our country reached its present position of eminence, and power, and ability 
to bestow unequaled humanitarian benefits on our citizens, with these Clauses 
of our Constitution unchanged from their first drafting by the founders, | 
sincerely believe that careful study will lead to their retention now. 

This is my sincere conclusion, while I completely respect the eminent 
men who have a different conclusion on the situation. 

Senator Smirn. Mr. Stassen, I seem to remember I heard one of 
your speeches, at least before the section of the American bar. 

Mr. Srassen. I believe you were president of the American bar 
section. 

Senator Smrru. No. That was a prior year. Now, your proposals 
were discussed before the house of deleg: ites, I believe; were they not? 

Mr. Strassen. A series of times; yes. 

Senator Smiru. What was the result of the house of delegates ac- 
tion? Do you recall? 

Mr. Srassen. Yes, the house of delegates ordered a conjoint study 
between the committee on peace and law, which Mr. Holman and Mr. 
Rix have been involved in, and our section on international compara- 
tive law. We met in a whole series of joint studies and subsequent 
reports and during that period we could not reach agreement either 
on language that “would reach the objective without doing serious 
damage, nor on the necessity for an amendment. That was the point 
at which I concluded my services with the American bar. 

Senator Smirn. At that time there was a discussion on covenants 
on genocide and human rights. 

Mr. Srassen. That is right. 

Senator Smiru. It was the idea of some of the people there that 
those covenants should be approved and that they would affect the 
domestic laws of America if they were adopted, ratified as written. 

Mr. Strassen. Some people had that view; that is right. 

Senator Smirn. Was that not true of a large number of the section 
officials? 

Mr. Srassen. The section during my chairmanship took the view 
that the genocide treaty needed reservations and safeguards if it was 
to be adopted. But the Human Rights Covenant as a treaty should 
not be ratified by this country in its draft form. In other words, it 
was then, it is now, my position that a covenant on human rights as 
a treaty should not become the supreme law of this land and should 
not be ratified by this Senate. 

Senator Suir. The reason being that it would obligate the United 
States Government to an attempt to protect the rights, so-called rights, 
of individuals in other parts of the world with which we ought not to 
have any concern. 

Mr. Strassen. The prime reasons are twofold: 

One is that the advance in human rights in the world must come 
through actions more than through international agreements. 

Senator Smira. Actions within the respective nations. 

Mr. Srassen. That is right. Well, actions, whether in States, lo- 
cals, or cities. Many countries of the world have very fine sounding 
local laws about human rights but they violate and trample the rights 
of people. So when you come to human rights, to evaluate the _prog- 
ress, you must look at what is actually happening to people in the 
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country. That checkup on the action and the moral leadership in 
che world is the way to make that progress. 

lhe other reason I felt it should not be adopted is because of this 
clause in our Constitution, if you made a broad sweeping treaty like 
the human-rights treaty, the supreme law of the land, its repercus- 
sions and ramifications internally in this country would be intolerable. 

Senator Smirx#. Would you net be fearful if the Covenant on 
Human Rights was enacted into law and became binding on America 
that it would affect the rights of trial by jury of Americans in other 

irts of the world? 

Mr. Srassen. I never shared that particular view because I have 
felt that the basic rights in our United States Constitution nothing 
can take away. In other words, no treaty in my view, I think, if it 
ever gets to the Supreme Court, no treaty can change those basic 
rights. 

Senator Sarru. Do you think an American soldier in France should 
be subject to adjudication of his rights by the laws of France without 
trial by jury? 

Mr. Srassen. It depends on the whole situation. If he is off duty 
and commits murder and kills a group of French people, then I do 
not believe you can sustain American forces over there unless you 
make him subject to the French laws. And when you decide you are 
going to put soldiers in the place, you have to consider the whole situa- 
tion and what is going to happen to our soldiers if they are off duty 
ind violate local laws. 

Conversely, if British soldiers are over here in training and they 
go off duty and they murder an American citizen, then do you want 
totry him here or let him be taken back ? 

Senator Smuiru. There is a great difference between the English 
and American system concept of the jury trials and the French. 

Mr. Strassen. That is right. 

Senator Smirn. That is not a fair analogy 

Mr. Strassen. If a French soldier is in training here to become a 
jet pilot and he goes off the base on Saturday night and he murders 
an American citizen, do you want to try him here or do you want to 
let him go back to Paris to be tried? In other words, these things 
are to be looked at and evaluated in the reciprocal aspect in which 
they are effective. There is only one way as I see it that you can 
build a sound foundation of joint action among the free nations of the 
world. That is with careful consideration of the treaties by the 
Senate, careful negotiation by the President and Secretary of State 
having in mind how you use the bases in both countries to best safe- 
guard your objective of security. 

Senator Smiru. Would you not say that the rights of American 

tizens as individuals is far greater in America than the rights of 
French citizens as Frenchmen under French laws in France by 
reason of this trial-by-jury requirement ? 

Mr. Srassen. It is of course my view that no citizen in the world 
has the rights that an American citizen has and enjoys, and I think 
one of the reasons that an American citizen has these great rights 
is because the Founding Fathers were so wise in adopting our Con- 
stitution that they put in this clause that gave us such an effective 
Federal-State relationship that we grew to be so strong and successful. 
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Senator Smirn. You agree then that those rights should continue 
to be protected ? 

Mr. Srassen. Absolutely. 

Senator Smitu. Now, getting down to the text, because I found out 
we have often heard country preachers propound a text and then 
wander far afield. We have discussed Senate Joint Resolution 1. On 
Senate Joint Resolution 43, I want to get down to the language, 
Section 1: 

A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 

Do you think a treaty that conflicts with the United States Con- 
stitution should have any force or effect ? 

Mr. Strassen. It depends on whether you include the clause that 
Senator McCarran refers to about all other powers reserved to the 
States. In other words, if you do not let a treaty become supreme law 
over the 48 States, you in effect put an impossible handicap upon the 
conduct of our total Nation as a Federal Government toward the rest 
of the world. Now your question is very pertinent, Senator. It is 
at the very nub of this constitutional question. 

Senator Sarru. All right. 

A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 

Now, do you see any objection to that language? 

Mr. Strassen. Yes, I do, Senator. 

Senator Smirn. Would you not say that it would be up to the Su- 
preme Court of the United States to say whether or not this means 
just what it says, that— 

a provision of a treaty which conflicts with the provision of this Constitution 
shall not be of any force or effect. 

Or do you say that if a treaty had a provision in conflict with the Con- 
stitution of the United States it should have force and effect ? 

Mr. Strassen. If it conflicts with the reserved rights of the States 
and if it is necessary, as the Senate sees it, to carry ‘out United States 
security and foreign policy, then it must have the effect of supreme 
law, otherwise you just end your position in relationship to other 
nations or foreign policy. 

Senator Smrru. In other words, you think a treaty under certain 
circumstances should be paramount to the Constitution ? 

Mr. Stassen. No, Senator. 

Senator Smirn. I do not quite understand what you mean when 
I ask you this question about this particular language. 

Mr. Srassen. Senator, when you speak of the Constitution as a 
whole, you must take it with the treaty clause in it and with the 
States rights clause in it. They are both essential parts of the Con- 
stitution and you evaluate the Constitution as a whole and no treaty 
becomes supreme contrary to the Constitution as a whole. 

Senator SmiruH. This language I am stressing: 

A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 

Senator McCarran. That covers every provision in the Constitu- 
tion. 

Senator Smiru. Yes. Do you think the treaty should be paramount 
to the Constitution ? 
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Mr. Strassen. I say a treaty must be paramount to the reserve rights 
e States when it is necessary that it be so paramount in order to 

rry out our foreign policy. 

senator Smirn. Then it would be your idea under treaty provisions 
might be able to effect the domestic law of a State? 

Mr. Stassen. Certainly. 

Senator Smiru. Do you think that was to the advantage of Ameri- 
citizens ¢ 

Vr. Strassen. It has proven so for 164 years. 

Senator Smrru. Now, you make that statement. What item of 
iestic legislation do you have in mind that a treaty has affected in 
e 164 years you referred to? 

Mr. Srassen. It has affected the whole matter of rights of our 

tizens abroad and the reciprocal rights of other citizens within this 











ountry. 
Senator Smirn. I am talking about citizens abroad. That is the 
nt, not on domestic affairs. I do not quite understand your answer 






ere 
Mr. Srassen. I think, for example, we can take the example that 
a far-reaching background from the very earliest treaties, the 
aties of commerce and friendship and trade. On page 3 you see a 
reference to it: 
* * * Treaties of friendship, commerce, and navigation between the United 
States and other countries. These treaties normally entitle United States 














tionals and corporations— 

To do business in a foreign country on the same favorable terms as nationals 
| corporations of that country; to acquire and dispose of real and personal 
for business purposes; to choose their own employees regardless of 







perty 
nality. 
“To explore for and exploit mineral resources” in the foreign country upon 


i. most-favored-nation basis. 
To be subject to no more burdensome taxes in the foreign country than are 


posed on the nationals and corporations of that country. 

Not to have their property expropriated, condemned, or otherwise confiscated 
vithout carefully worked-out procedures assuring just compensation. 

To enjoy the fruits of their investments free of unduly burdensome or discrimi- 


itory exchange and other restrictions, 
‘hen you would have to have a reciprocal relationship back in this 
country which cannot be carried out except by going into the domestic 
ame of the States of our country. The only way in which you can 

evelop world resources is through our nationals having these rights 
overseas and the only way you can carry it through is to give them 
reciprocal rights within the 48 States of the United States. That is 
the essence of this problem. 

Senator Smrrn. Of course, I do not agree with your conclusion at 
ll. Anyhow, I am trying to get your opinion. 

Mr. Strassen. I respect it, Senator. 

The United States is such a powerful, strong country today because 
we have developed raw-material resources from all over the world 
which are pouring into our country. Those could never have been 
developed, we could never have had the basis for our tremendous mass 
production and our standard of living for our people if we had not 
this clause in the Constitution which made it possible to negotiate 
these kinds of treaties for our people to go all over the world and 
develop and trade for these raw materials “and bring them back into 


the United States. 
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Senator Dirksen. What is to prevent that from taking place if the 
provisions of Senate Joint Resolution 1 were in effect ? 

Mr. Strassen. Because then. Senator, each of the 48 States could 
restrict these domestic economic rights within their State from the 
foreign national. 

Senator Warkins. That would only be on intrastate commerce. 

The CHarrman. Just a minute. 

Senator Dirksen. [ was going to Say, you are reciting an interna. 
tional problem and we are concerned here only with the rights of the 
citizens within the United States of America, 

Mr. Srassen. They cannot be separated, Senator. In other words. 
you cannot carry out within the United States the provisions of 
treaty of friendship, commerce, and navigation unless the treaty can 
supersede the reserved rights of the States under our Constitution, 
That is the basic problem. 

Senator Dirksen. There is never any problem in having it imple 
mented by Congress and putting us on a parity with all of the other 
countries that require implementation of their treaties, because we 
are dealing here with the impact of these negotiations upon domestic 
rights and the things that are within the jurisdiction of the country 
here. 

Mr. Stassrn. Senator, you shifted to ancther important question 
of this whole situation. Let me first say that we were just discussing 
this matter of whether a treaty needed to supersede the reserved 
rights of the States as a matter of constitutional law. Now. you are 
going into the question of whether or not, as this resolution stated: 

A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of treaty. 

That is the clause here. Now. then. you cannot federally legislate 
except in relationship to the treaty power on economic rights within 
the 48 States of the Union not involved in interstate commerce. 

Senator Jenner. Those rights are not reserved to the States. That 
is already taken care of in the Federal Constitution for foreign com- 
merce and interstate commerce. 

Mr. Srassen. These are intrastate rights. 

Senator JENNER. It comes under the interstate-commerce clause. 

Mr. Srassen. No, Senator. In other words, in a treaty of friend 
ship, commerce, and navigation you are providing on a reciprocal basis 
rights to foreign nationals within the States not included in interstate 
commerce, 

Senator Jenner. That is a right reserved to the Federal Govern 
ment, not to the States. 

Mr. Srassen. It is reserved to the States. 

Senator Jenner. It is foreign. 

Senator Smiru. Everything I have heard you say up to now it 
Seems to me is fully protected by the commerce ¢lause. 

Mr. Strassen. Let us take a specific case. Let us take a citizen of 
Denmark who came out to Utah some years ago with some money to 
open up a mine, hire some employees, and to mine minerals in that 
mine and to sell them in Utah. 

Senator Warkrns. You are restrict ing it strictly to the sale in Utah ? 

Mr. Srassen. That is right, strictly local business. If you did not 
have this clause in the Constitution and if you did not have a treaty 
of commerce, of friendship, and navigation, the State of Utah could 
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say no one who is a citizen of Denmark can come up here and open a 
mine. 

Senator JENNER. That is true. It should be left to the State of 
Ut tah. Where you enter into a reciprocal agreement of some kind 

ch you state that is where this flow of goods should come in and 
sO forth, that comes under the foreign and interstate commerce of 
the Federal Government and it is not reserved to the State of Utah 
at t all. 

Mr. Srassen. Senator, if you said that Utah should have the right 
to prevent anybody from doing that, then it would mean also that the 
other countries would say, “No United States national can come into 
our country and open up resources,” and you would just handicap and 
would have handicapped the economic development of the country. 

Now, this is one of the fundamental and complex problems on which 
sincere men can agree. I say to you that you cannot carry out and 
could not for the 1: ast 150 years have carried out treaties of fr iendship, 
commerce, and navigation unless you had the clause in the Constitu- 
tion which is here under question. 

Senator JenNER. You have been able to carry them out because 
under the Federal Government power the foreign and interstate com- 
merce you had to write in the Federal Government to make these 
agreements. 

Senator McCarran. That was specifically taken from the respective 
States and placed in the Constitution of the United States itself. 

Senator JeNNeER. I am talking about local business. 

Senator Smiru. It is not interstate commerce if it is purely local 
business. If this man went to Utah to mine minerals to manufacture 

toves to be sold in the State of Utah, it is purely intrastate business 
of Utah, why should not the people of Utah have a right to control 

hat? On the other hand, if this man went there to mine minerals 
pursuant to a plan he had to ship those minerals in foreign or inter- 
state commerce pursuant to treaty, then that would be an entirely 
different question. 

Mr. Srassen. Now, we are down to one of the fundamentals, Sen- 
ator. If each of the 48 States can lay discriminatory provisions in 
their internal economic business versus people from any other country 
they decide upon, then you have fundamentally put a check on the 
position of the United States relationship to the rest of the world and 
the way in which Congress has acted in this matter has been through 
the treaties of friendship, navigation, and commerce through our 

whole history. 

Senator Watkins. Take the Utah case you mentioned. Suppose 
the Legislature of Utah had passed a law that no alien could own a 
mine or buy a mine in the State of Utah. 

Mr. Srassen. That law in Utah would have been declared void 
under the treaty. 

Senator McCarran. That was not so in the California case. 

Mr. Strassen. Now you have a different question, ownership of land. 
That was brought up as an argument on the U.N. Charter and the 
Supreme Court ‘of California has ruled that the law was stricken down 
apart from the U. N. Charter in the Supreme Court of California 
decision. 


80572—53 
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Senator McCarran. Before there was a U. N. Charter, California 
passed the act prohibiting Japanese from owning lands in the State of 
California. It was upheld. 

Mr. Srassen. It has now been stricken down in this latest case, 

Senator McCarran. It has not been stricken down. 

Mr. Strassen. It is my understanding of it in the Supreme Court of 
California, Senator. 

Senator Warkrns. It is an attempt to get around it by reason of the 
U. N. Charter. 

Mr. Strassen. Yes, and the court ruled that the U. N. Charter did 
not apply to the situation and was not essential to the situation and 
they handled it on a matter of California law. 

Senator Watkins. And reversed a previous decision. I think it 
was in court before. 

Senator McCarran. Was that State court or Federal court? 

Mr. Strassen. State court. 

Senator Smirn. That has brought to the attention of the American 
people what the United Nations Charter may mean to the domestic 
affairs of the States. 

Mr. Strassen. As a matter of fact, the charter has this clause in it 
and I do not think the Senate would have ratified it if it did not have 
it in it. Article 7 says this: 

Nothing contained in the present charter shall authorize the United Nations 
to intervene in matters which are essentially within the domestic jurisdiction of 
any State or shall require the members to submit such matters to settlement 
under the present charter, but this principle shall not prejudice the application 
of enforcement measures under chapter 7. 

That is your peaceful-settlement disputes. 

Senator Warxkrns. Suppose the Utah law provides, as it does, that 
no one not a citizen of the United States can practice law or medicine 
in the State of Utah. Suppose the United Nations should go ahead 
and get one of these conventions through that there should be a free 
interchange of professional people, they shall have the right in each 
of these countries. Would that treaty prevail ? Supposing it had 
been approved by the Senate, would that become supreme to the law of 
Utah which says they have to be citizens? 

Mr. Srassen. I do not believe the Senate would ever ratify such a 
treaty. I do not believe they ever should ratify such a treaty. 

nexaee Warkins. That sort of thing is even proposed now as far 
as Israel is concerned. 

Mr. Srassen. I do not think it has been ratified by the Senate. 

Senator Watxrns. Assume it would be ratified. You are saying 
it cannot be ? . 

Mr. Strassen. Senator, I will not assume that the President of the 
United States and 64 Senators will go fundamentally wrong and be in 
error because I think that is the real safeguard of our form ‘of govern- 
ment which our Founding Fathers est: ablished. I do not think I can 
write any language that would prevent a President in error and 64 
Senators in error from putting you in serious trouble. 

Senator Warxrns. The founders of the Constitution drafted a lot 
of provisions to prevent very well meaning and patriotic people from 
going wrong. That is why we have all the restrictions on the Presi 
dent and Congress and all the limitations of the Constitution itself. 
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framers assumed they might make error. You are assuming 
will not make error. 
\ir. Srassen. No: I am not. 
Senator Smiru. When you say the 64 Senators and the President 
iid not go wrong 
Mr. Strassen. I did not say they could not go wrong. I said that 
‘here is no better place and way to put your confidence in the future 
he country than to put that confidence in 64 Members of this great 
y,and I have great confidence in it and the President of the United 
states. 
Senator Smiru. Have there not been numerous cases not only when 
Senators but the House of Representatives and President have 
ide mistakes and passed an act that the Supreme Court had the right 
declare unconstitutional? That is where the protection comes. 
Mr. Srassen. That is another phase of protection; that is right. 
Senator JENNER. Why rely upon men? Why not put it in the 
titution ? 
Mr. Strassen. You understand it is in the Constitution. You un- 
erstand further that I say this is a matter that should receive con- 
tinuous study. I think the distinguished authors of these resolutions, 
e leaders of the bar, have already brought about this important 
fect; that is, that the Senate will look much more carefully than ever, 
nd they have been very careful on what they are ratifying when these 
‘eatles come up. 
Senator McCarran. By that statement, do you not admit something 
f this kind should go in the Constitution ¢ 
Mr. Strassen. No, Senator. 
Senator McCarran. Where you say it should be the subject of study 
nd consideration ? 
Mr. Strassen. I do. 
Senator McCarran. Why would we study it if it were not essen- 
al? Why would we w aste time in studying it if it is not essential? 
Mr. Srassen. Because you study the two different viewpoints that 
exist, one that you need to ¢ hange the Constitution and the other that, 
so far, no one has been able to find a way of improving upon the 
Founding Fathers’ language without causing very great other damage 
io the position of the United States in its conduct of foreign policy. 
Senator Smirn. There are two questions I would like to ask you 
ind then I will quit. The next sentence: 
A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of a treaty. 
Now, do you think that would be harmful? That is in Senate 
Joint Resolution 43. 
Mr. Strassen. Read that sentence again. 
Senator Smirn. That is Senate Joint Resolution 43. 
Mr. Stassen. Oh, you have the other resolution ? 
Senator Smirn. Yes. [Reading:] 
A treaty shall become effective as internal law in the United States only 
hrough legislation which would be valid in the absence of a treaty. 
Mr. Strassen. That would mean then, Senator, that you could not 
ove into these reserved rights of the States in a manner—— 
Senator Smiru. Unless Congress approved it. 
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Mr, Strassen. No. Under this clause Congress could not even pags 
legislation. 

Under this sentence, treaties of friendship, navigation, and com- 
merce could not be carried out. 

Senator Smiru. I just cannot see that at all. I ask you this ques- 
tion: “A treaty shall become effective as internal law in the United 
States only through legislation which would be valid in the absence of 
treaty.” 

Mr. Srassen. Let me analyze the question again, Senator. 

In the absence of a treaty, Congress cannot pass a law which moves 
into the areas reserved to the States. 

Senator Warxrns. Should they do it at any time? 

Mr. Srassen. They must do it in the conduct of the foreign policy 
of the country, and they have been doing it ever since the First Con- 
gress met and passed the first treaty. 

Senator Warkrys. You mann they have been invading all those 
rights reserved to the States? 

Mr. Stassen. When it was necessary to carry out the foreign policy 
of the country. 

Senator Warkrns. I haven’t seen any of those. I do not recall 
them at the moment. 

Mr. Strassen. The reason you have not seen them or do not recall 
them is that they have been beneficial to the United States and the 
issue has never arisen as to what has been done, but only in regard to 
what it is feared might be done. 

Senator Smiru. Can you give us an illustration ? 

Mr. Strassen. Yes; take a treaty of extradition as it affects this 
matter of the control of the person within the State. Suppose a 
United States citizen in Norway murders a Norwegian family and 
escapes and gets back to one of our States, and suppose we have a 
treaty of extradition with Norway with reciprocal rights of extradi- 
tion, and it has been ratified by the Senate. If you did not have the 
right under that treaty of extradition to go into any of the 48 States 
of the Union, then the State in which this individual United States 
citizen resided could on its own refuse to extradite. 

Senator Warxins. Has that right ever been reserved to the State 
to refuse extradition? When a murder was committed in the State, 
not on murders committed somewhere else. 

Mr. Strassen. The only way the extradition power arises, Senator, 
is through the treaty of extradition. 

Senator Warxrns. I understand, but that is one of the things they 
can rightfully deal with in a treaty because no right is reserved to a 
State to refuse to yield one of its citizens to face punishment or face 
trial for a crime committed somewhere else. 

Mr. Strassen. You see, the jurisdiction over your citizens is sur- 
rendered to the Federal Government in connection with the treaty 
clause, making the treaty supreme, which the Founding Fathers put in 
this country. 

Senator Smiru. This would not affect that at all, would it? It 
would not affect that situation. 

Mr. Srassen. Yes; I believe it would. In other words, unless you 
have that treaty clause in the Constitution, you could not legislate 
extradition within the State. 
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Senator Smirn. If this was added to the Constitution with the pres- 

+ provision in the Constitution, the situation you mentioned would 
he affected at all, would it ? 

Mr. Strassen. Yes; it would. 

senator Smrru. I do not see it this way. 

Mr. Srassen. In other words, if you did not have the treaty clause 

which the Founding Fathers put in 

Senator Smrru. I say if we had it; we are going to have it. Now, 
the adoption of this would not change that situation, would it? 

Mr. Srassen. Yes, because you in effect take away the treaty clause 
by saying that you could only pass laws which would be valid if you 
lid not have the treaty clause. 

Senator Smirn. No. [Reading:] 

treaty shall become effective as internal law in the United States only 

ough legislation which would be valid in the absence of a treaty. 





| do not think that affects the situation. 

Mr. Srassen. Therefore you are back to thé situation in which you 

ould not have the effect of this treaty clause in the Constitution. I 
ee other heads shaking, Senator, and I would agree that is another 
subject on which there is difference of opinion among very able con- 
stitutional lawyers whom I have conferred with and it is another indi- 
ation that this subject is so complex and so fundamental to the whole 
position and conduct of the United States in relation to its 48 States 
that I respectfully submit it as a matter that should have extensive 

ntinuing study. 

Senator McCarran. Do you not think it is a pretty good time to 
resolve the difference of opinion ? 

Mr. Srassen. If a basis can be found for resolving it, but no basis 

is thus been found. 

Senator McCarran. Who would find that basis except the Congress 
of the United States? 

Mr. Srassen. The Congress is the body that should find the basis, 
with of course the participation of the 34 States, and so forth. The 
whole constitutional procedures are put there by the Founding 
Fathers as how to resolve it. 

Senator Dirksen. Getting back to that very sentence, Governor, 
there has been drafted a statute for the establishment of an interna- 
tional criminal court and in that statute is a provision that there shall 
be no right of trial by jury for anyone who transgresses the law of 
lations. 

Now, in the United States under the Constitution you could not by 
act of Congress deprive a person of his constitutional right of trial by 
jury if he asserts it Do you agree to that? 

Mr. Strassen. That is right. 

Senator Dirksen. Nothing that Congress can do could alter that 
right. Do you contend now that if we should approve the statute for 
the Court of International Justice which takes away the right of trial 
by jury, that you could go ahead and do that by treaty even though 
you could not do it by domestic law as it affects a citizen of the United 
States within the United States? 

Mr. Srassen. No, Senator, you could not. 

Senator Dirksen. That is exactly what is meant by it. 

Mr. Stassen. Furthermore, I would say that a treaty such as you 
now describe should not be ratified by the United States Senate. 
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Senator Dirksen. That is a case in point now that is pending and 
we had before this committee a very distinguished jurist of the Fed- 
eral Circuit Court of Appeals who has been an appellate judge for 23 
years, I believe, who wrote quite an informative article for the Amer- 
ican Bar Journal in which he supported that contention. 

Mr. Strassen. Senator, that involves two things, one is whether 
you should ratify a treaty of a certain nature. You will find most 
of these great debates have involved the question of what would 
happen if something was ratified by the Senate which has not been 
ratified. I come back to the matter of placing my confidence in the 
United States Senate of both political parties and in the changi 
situation. As Senator McCarran correctly points out, the parties 
change. 

The second point is this, Senator, I do not believe that any treaty 
can change the fundamental affirmative rights of the citizens unde. 
the United States Constitution. In other words, you cannot take 
away the right of free press by any treaty. You cannot take away 
the right of free speech by any treaty. You cannot takeaway th 

right of free assembly by any treaty. You cannot take away the right 
of trial by jury by treaty. This is my view; this is one of the great 
constitut ional quest ions on which lawyers agree, on which the Supreme 
Court has never passed—I want to emphasize that—but it is my view, 
and I feel the decisions of the Supreme Court in their dicta confirm it, 
that no treaty regardless of whether the Senate unanimously approved 
it could ever take away the basic rights of the citizens under the Con 
stitution of the United States. 

Senator McCarran. Governor, do you not know it to be true that 
that same argument was made when the 10 amendments, the Bill of 
Rights, were offered as amendments to the Constitution, the same 
argument was made that it was not necessary, it was already in the 
Constitution? Do you not know that from the debates ? 

Mr. Srassen. Senator, the same men who drafted the Constitution 
drafted and supported the Bill of Rights and made it fundamental 
law of the land. 

Senator Smirn. They resisted it at first. 

Mr. Strassen. You remember the understanding that those first 10 
amendments would go through before the C onstitution was adopted / 

Senator McCarran. But they were confronted with the same argu- 
ment you made today that they were not essential to the Constitution, 
that the Constitution already drafted was enough. 

Mr. Strassen. That is not the argument I made today, Senator 
The argument I have made today is that these basic human rights 
which are in the Constitution and its amendments can never be changed 
by the treaty clause. 

Senator Dirksen. What about this right of trial by jury and the 
statute for an international court? It cannot take away the trial by 
jury certainly by domestic law under our Constitution but if the 
Senate ever ratified that statute and it says there very plainly that an 
American citizen who transgressed the law of nations could be tried 
without a jury, would that not be depriving him of a constitutional 
right through a law once it was ratified by the Senate? 

Mr. Srassen. As I say, I take the double position on that: One, that 
it should not be ratified in that form; secondly, that even if it was. 
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that particular clause would be stricken down by the Supreme 
rt as contravening a direct right of a citizen under our Constitu- 
That is this great constitutional question on which there is 
rence of view. 
Senator JENNER. How would the Supreme Court pass on that 
ry) / 

Senator SmirH. It would go to the international court. 

Mr. Srassen. They would pass on it if a case arose involving a citi- 

which that was brought up. 
ator DirksEN. Is the Constitution not clear that treaties are the 
preme law when done under the authority of the United States and 
authority requires only negotiation by the President and con- 
ation by the Senate, and once that is done, it becomes the supreme 

y of the land, what happens to your constitutional question? What 

tude would the Supreme Court have under those circumstances? 

Mr. SrasseN. We understand that the Constitution does not say 

. treaty supersedes the entire Constitution. In other words, there 
o such language in the Constitution. 
Senator Smrru. Of course not. 
Mr. Strassen. Therefore, you have this great constitutional argu- 
t. 

Now, you take the Missouri v. Holland case, which was one of the 

es that raised this question about how far could you go with treaties 

| what would be involved. Justice Holmes in that case says this: 

The treaty in question— 

ember, this was a migratory bird treaty ; they held the implementa- 

of that treaty to be valid because it was implementing a treaty- 
istice Holmes said : 
do not mean to imply that there are no qualifications on the treatymaking 
er. 
He continues: 
treaty in question does not contravene any prohibitory words to be found 
the Constitution. 

Now, prohibitory words are the words: “No citizen shall be denied 

eright of trial by jury.” So this is dictum, but there is an inference 
even in this case which went further than any other case has gone; 
there was the dictum by the Court which said that they are finding 
this treaty all right but they are pointing out: 

Che treaty in question does not contravene any prohibitory words to be found 
the Constitution. 

That is one of the reasons why I believe that if at any time that 
treaty, even though ratified by the Senate, is found to be contravening 
one of the specific human rights in America under the Constitution, 
hat the treaty will be stricken down. 

Senator Smrrn. The reason for that is because the powers of the 
Federal Government are delegated powers, not prohibited powers but 
delegated powers. That is the real basic reason for that, is it not? 

Mr. Srassen. No; the basic reason is that the Constitution sets up 
these fundamental rights of our citizens and that becomes paramount 
over anything else and no one can contravene those. 

Senator Smirn. But the Federal Government has only those powers 
given to it by the Constitution, the rest of the puwers are reserved to 





1074 TREATIES AND EXECUTIVE AGREEMENTS 


the States, or to the people I believe the Constitution says. I think 
that is the reason back of that. But one question I want to ask you: 
Y ou me ntioned just now something in connection with Senator Dirk- 
sen’s question on the right of trial by jury. You know there are many 
rulers in the world that do not believe in the freedom of press such as 
we believe in America. 

Mr. Srassen. That is right. 

Senator Smiru. There are many places where the government does 
not hesitate to suppress the press at will. 

Mr. Strassen. That is right. 

Senator Smirn. Supposing in the United Nations, the rule should 
prevail and the idea there should not be freedom of press and there 
should be some form of suppression legalized and a treaty of that sort 
including that should be presented and become the law, then the press 
of America would be subjected to the international concept, would it 
not, international law, as would be brought about by such an 
enactment ¢ 

Mr. Srassen. I am confident that a President would not submit such 
a treaty for ratification or that if he did, not only would it fail in its 
two-thirds vote, I doubt if there would be a corporals guard of Senators 
voting for a treaty of that kind. 

Senator Smira. Supposing that was in some treaty that had some 
thing in it that was very alluring to some of our people that might be 
in control of the Government at that time? 

Mr. Strassen. Nothing should be so alluring as to approve that 
treaty. 

Senator Smirn. Of course not, but if such enactment, such provision 
was included and approved in a treaty, was included in the United 
Nations enactment and included in a treaty, then that would change 
very materially our concept ? 

Mr. Strassen. No; it is still my view that if the Senate was com- 
yletely blind to their position, which I am confident they would not 
he that the United States Supreme Court would still strike the treaty 
down because it would violate some of the prohibitory language and 
the basic rights in our Constitution. In other words, I think that the 
case you raise, which is one of the cases that has caused this concern 
on the part of those who have advocated this kind of constitutional 
amendment—I feel has a double barrier in front of it that can never 
be surmounted and has not been surmounted in the whole history of 
our country. 

Senator Dirrxsen. How sure can you be of that conclusion when 
three members of the Supreme Court were willing to pass favorably 
on the seizure of the whole steel industry by the President of the United 
States and had you had one more, you would have had real difficulty. 
By so slender a hair was the right preserved. 

Mr. Strassen. Well, I do not think that you can try to set up a sys- 
tem based on what a losing minority might take in a position either in 
the Senate or in the Supreme Court. In other words, if you tried to 
effect your consideration of policies by what a minority in your body 
might do, you obviously would be in an impossible position, and so it 
is with the Supreme Court. We have the provision for the majority 
decision. There have been many cases in history when a minority of 
our Supreme Court took a position clearly wrong, but the strength 
of the system is the fact that the majority have been right. 
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Senator Dirksen. I say you predicate your whole case on the 
strength of human will in the executive and in the legislative branches. 

Mr. Srassen. No. On the combination of the wisdom and sound- 
ness of our Constitution and the addition that under that you have 
the best possible safeguard, to wit, two-thirds of the Senate—and I 
do not know two-thirds of any better body I would like to have safe- 
eyarding me in the world—and the majority of the Supreme Court. 
~ Senator Saurra. Then if these proposed amendments are adopted 
by two-thirds of the Senate would be all right, you would have confi- 
lence in them ¢ 

Mr. Srassen. I am now in the process of endeavoring to convince 
the Senate that in their majesty and their wisdom they do some more 
studying on the situation before they make what I think is a funda- 
mental mistake and that would be contrary to the wisdom of the 
Founding Fathers which has been proved out successfully for over a 
century and a half. 

Senator Warxrns. It seems to me we are trying to prevent some 
more fundamental mistakes that were made in the last two adminis- 
trations, and it is about time we acted. 

Mr. Srassen. I think it is quite a tribute to the Founding Fathers 
that they have drafted a Constitution which has gone through many 
different kinds of administrations and yet left our country in a posi- 
tion so strong, with the rights of its citizens so unmolested, that it now 
stands in a leading position in the world. 

Senator Warkins. From time to time we have had to amend 
matters: did develop, and now we have had this situation develop. 

Mr. Srassen. From time to time we have all been a little bit wor- 
ried, and then the American people rise and make their decisions, and 
then we moved forward again. 

Senator Dirksen. Governor, this is the first time in the history of 
America, just in the last few years, we have had scores of agencies 
and commissions that are now compounding treaties relating to infor- 
mation, human rights, genocide, copyrights, civil aviation, telecom- 
munication, these eager beavers are working to get words on paper, 
then we shall be scolded for failure to cooperate if we do not look 
with a favorable instead of jaundiced eye on their handiwork. Take, 
for instance, the statements that have come from Geneva, how dis- 
tressed they were yesterday over the fact that the Secretary of State 
has suddenly reversed his position and does look with a baleful eye 
on this Covenant of Human Rights. Now, then, we have never had 
that kind of condition before. Who knows, with all the propaganda 
work that is going on, what pressures there will be on the executive 
as well as the legislative branch in order to get those submitted and 
get them ratified, and who knows when you may come to a time in the 
history of the country where a President might see in that direction 
ind then, of course, use the power of his office in order to go get him- 
self a Senate that will agree. One President not so long ago tried to 
purge one of the great Members of the Senate, Senator George, and 
another from Mar ry]; ind, 

Mr. Srassen. What did the American people do? They a 
that President down. In other words, there is no system you can 
devolve which safeguards the people from themselves, the people from 
their own Senate, the people from their own President. You finally 
come down either with faith in a people, which was the founding 
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fathers’ faith, or you have nothing to build on. Therefore, I say 
that our system of government, with the fact that you have the Senate 
on 6-year terms—they go back to the people in that series for election, 
then you require two-thirds of them before you can get a treaty 
enacted—is a very wise and ve ry desirable and a very sound procedure, 

Senator Dirksen. Never has America been propagandized through 
churches, schools, and lodges and every form of organization as it is 
today with respect to the United Nations and the general international 
concept and all that stands in the way will be the human will of 
given number of people in the Senate and in the executive branch. 

Mr. Strassen. No, Senator, what stands in the way is the whole form 
of government which you have and the whole confidence of a people 
in their decision. 

Senator Dirksen. Government means nothing except it is ener 
gized and vitalized by people. So you get right back to the question 
of human will rather than to have it nailed down firmly in the organic 
law so that no matter who served in the Senate or who served in the 
White House, those rights will not be impaired. That is the very 
essence of the purpose that is before us. 

Mr. Strassen. Let us say there is a great pilot of a modern airplane 
with a top-flight crew, selected by the best method anyone has been 
able to devise, but if for fear that when they were flying they might 
do something wrong you would say they may never take off from the 
ground, then obviously that p lane is never going to get anywhere. 
So I say if for fears which have never proved out you so handic: ap 
the President and the Senate of the United States that they neve 
can take a position of the United States in the world that is necessary 
for the security and well-being of the United States, then you would 
never have had the United States making this great progress and you 
would not have it following through in security today. 

Senator Smiru. No matter how great the pilot might be you just 
mentioned, there would still be the restriction of law which requires 
certain safety features in that plane or he would not be allowed to 
take off. 

Mr. Srassen. That is right. My point is that in the Constitution 
you _ have all these safeguards and I say the effect, as I would now 
see it, of your resolution would be that you could not even take off. 
In iar words, you would have 48 States independently passing on 
the foreign policy of the United States if you cid that. 

Senator Smirn. That. is unthinkable. If that were true, then we 
would proceed by way of a constitutional amendment that would elim 
inate that situation which I have no doubt the Congress would 
approve. 

Mr. Strassen. That is what this clause which the Founding Fathers 
put in does. You make sure you will not have 48 independent States 
handling foreign policy. You would have one Federal Government 
handling foreign policy through treaties ratified by two-thirds of the 
Senate. 

Senator Bricker. May I ask one question ? 

The CHatrman. Yes. 

Senator Bricker. You were chairman of the section on interna- 
tional and comparative law. They made a report to the house of dele- 
gates on February 25,1952. I want to quote from that: 

So far as requirements of indictment by grand jury and trial by jury are con- 
cerned, these apply only to trials in the Federal courts and can have no appli- 
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yn to an international court set up by a group of nations in the exercise of 
ir treatymaking power. There is no reason why such courts may not be 
ted in the exercise of the treatymaking power. 
you subscribe to that philosophy ? 
Mr. Srassen. I would have to read the whole report. I was not 
iirman of the section in February 1952. 
Senator Bricker. You were a member ? 
Mr. Srassen. No. You see, I resigned in December of 1951 when 
tain 1952 political activities began. I served as chairman of that 
ommittee from about 1948 to 1951. I will be glad to read that report, 
though. 
Senator Bricker. You were not a member when it was formulated ? 
Mr. Stassen. No. At February 1952 session of the American Bar 
[ was not present. 
Senator Bricker. You do not know whether you subscribe to this 
clusion or not? 
Mr. Srassen. I would have to read the whole thing and study it. 
It is a constitutional question, Senator. I would not give just off- 
ind an opinion on a matter of that importance. 
I want to thank you, Mr. Chairman and members of the commit- 
ee. I commend again your very diligent approach to this very far- 
hing question. I completely respect the fact that men do sincerely 
disagree about this fundamental question. 
he CHamman. I want to commend you for a very illuminating 
scussion. 
Mr. Dunn, can you be back here at 3 o’clock ? 
Mr. Dunn. I can, sir, although I can also proceed to the conclu- 
sion of my remarks which would only take 5 minutes. 
The CHarrmMan. We may want to quest ion you some more, we cannot 
tell. You be back here at 3 o’clock. The reason for it is that we have 
o take up various nominations and have hearings at 2 o’clock. 
(Whereupon, at 12:15 p. m., the committee was recessed until 3 
p.m.) 
AFTERNOON SESSION 


The Cuatrrman. You may proceed, Mr. Dunn. 


STATEMENT OF STEPHEN F. DUNN, GENERAL COUNSEL, 
DEPARTMENT OF COMMERCE—Resumed 


Mr. Dunn. Thank you, Mr. Chairman. 

In concluding these remarks I respectfully submit we are confronted 
with the followi ing situation. There is considerable area of agreement 

vith respect to the purpose and intent of these proposed resolutions. 
On the other hand, there are serious objections to their specific terms 
and considerable doubt as to whether they can be corrected on the basis 
we now have and the study that has thus far been given to this sub- 
ject. The subject is complicated for various other reasons. 

Recognized legal authorities disagree on the law and even on the 
relevant facts. Court decisions, while they mean to clarify, have 
sometimes tended to confuse. The opponents of these resolutions as- 
sert that they are unnecessary, that abuses have actually not occurred 
and the risk of future abuses is hypothetical. 
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Senator Smiru. What court decisions do you refer to that have 
tended to confuse? Will you tell us the court decisions you have in 
mind? 

Mr. Dunn. There was a discussion by you gentlemen and Governor 
Stassen with respect to some of these decisions and the question as to 
where constitutional lawyers have definitely disagreed. Jfissouri y, 
Holland did not conclusively settle all of the constitutional questions 
involved. The Fujii case of California, a situation where the courts 
had disagreed with each other. 

Senator, I have not briefed that particular point, but I think that 
the lawyers are fairly well agreed that the court decisions have not 
answered all of the questions. In other words, they do not know to 
what extent treaty power does invade internal rights. 

Senator Smrru. As to the California case, you talk about, the dis- 
agreement there was in the appellate court, was an inferior court, was 
it not? 

Mr. Dunn. Yes. 

Senator Smrrx. So that is not uncommon in our system of juris- 
prudence for the upper court to disagree with an inferior court. 

Mr. Dunn. That 1s right. 

Senator Smrrn. Are there any other cases other than the California 
and the Migratory Bird cases you have in mind? 

Mr. Dunn. I have read some of the articles in the American Bar 
Journal by Mr. Rix and Mr. Holman. I think there were a number 
of other decisions mentioned there. 

The Law Review articles I have read on the subject seem to indicate 
there is no definite agreement as to where the line is drawn. I know 
there are even some lawyers who contend that the treaty-making power 
supersedes the Constitution itself, although I personally am not of 
that opinion. 

Senator Smrru. I wanted to get the benefit of the list of cases that 
you referred to in your statement there so that I might read them 
myself, if there were any such cases other than those we have dis- 
cussed here today. 

Mr. Dunn. I shall be very glad to endeavor to supplement that part 
of my statement, Senator. 

The proponents of these resolutions argue that past experience when 
our country’s international activity was at a minimum gives no as- 
surance in the light of existing circumstances when our international! 
activities are so widespread and, of course, may become considerably 
more widespread. For these and other foregoing reasons we believe 
that this matter requires further study and the Congress should not 
approve these resolutions at this time in their present form. 

In making this recommendation we intend no criticism whatever of 
the thorough consideration and study already given the subject by this 
committee and the proponent of these resolutions. In fact, like other 
administration witnesses, we believe a special tribute is due to Senator 
Bricker for his effective leadership in this matter and to the American 
Bar Association for its untiring efforts. 

Our interest, responsibilities and activities are much broader and 
more varied than could have been foreseen even a few years ago, let 
alone by the Founding Fathers. It is, we believe, both timely and fit- 
ting on that account for us now to review that situation. We strongly 
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urge there that Congress take this opportunity to institute an authori- 
tative study of the entire matter by qualified and representative persons 
on a bipartisan or nonpartisan basis, appointed by the President and 
the Congress. 

The purpose of such a study would be to determine the need for and, 

f necessary, to design a clear statement respecting the permissible 

scope and éflect of treaties and executive agreements and their proper 
ise consistent with the original intent of the Constitution and present- 
lay circumstances, 

In our judgment the issues involved are sufficiently important to 

varrant the authorization of an appropriate commission for that pur- 

ose by act of Congress along the lines followed in the establishment 
fthe well-renowned Hoover Commission organization of the executive 
branch of the Government. 

We repeat our offer to furnish any additional information and wish 
to thank the committee for its courtesy. 

The Cuarrman. Senator Bricker, have you any questions? 

Senator Bricker. I would like to make a comment. I do not think 
you will have anything more bipartisan than the support of this pres- 
entamendment. Ido not even know the politics of the members of the 

ommittee of the American Bar, nor of the House of Delegates who 
have twice overwhelmingly approved the amendment for this purpose 
ind certainly it is bipartisan to the last degree as far as sponsorship 
of the Senate is concerned. 

The American Bar has been working on this for 4 or 5 years. Our 
office has been concerned with it for a period of 3 years. We have read 
practically every brief we can get our hands on and reviewed all the 
cases. I do not know of any better suggestion for delay than the one 
you have made, it being a program of education to start in at the 
beginning. 

This committee had a hearing on it a year ago. We have had an 
extensive hearing now. I believe every facet has been portrayed here 
to the committee and explored in every detail. Now, if you do not 
want it, say so, as you have; but do not try to delay it with any of this 
kind of side approach to the problem. TI would rather you come out 
and say it is not good, than to try a side flank attack by delay of this 
kind, which would have to start right where we started some 3 or 4 
years ago. I do not think that is a proper or fair approach to the 
Congress by an administrative department of the Government. 

Mr. Dunn. I am very glad, Senator Bricker, that you raise that 
point, because I want to ‘emphasize so far as this suggestion goes, it is 
not for the purpose of dilatory tactics or wasting time. On the con- 
trary, it would seem to me that any committee should be charged 
with the responsibility of rendering a report and recommendations on 
a day certainly, and in support of the idea of such commission, I wish 
to point out that despite the painstaking efforts which have been made 
by your committee and others, there is still no general agreement 
among eminent authorities in this field, which I do not profess to be. 

In fact, I do not even meet the convenient definition of the expert 
who is some guy from out of town, because I am in town now. But 
I have discussed this with some lawy ers who have given it a great deal 
of study. Governor Stassen certainly has given it a great deal of 
study before he took office, and it seems to me that even though you 
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have convinced a lot of people of the propriety of these resolutions, 
and I think quite obviously have convinced yourselves, there is no 
general agreement among people in Government or people outside of 
Government as to the exact form and scope. 

Now, if you are concerned about this administration providing 
safeguards against abuses by future administrations, I only want to 
point out that there can be no real harm through such a delay. We 
know the administration will be in office at least for 4 years, we hope 
much longer than that. There is no reason why a final decision would 
have to be made in the first few weeks of a new administration in the 
face of gigantic problems. 

The Cuamman. May I say, Mr. Dunn, here is a book all filled wit) 
testimony taken last year. We have been at this now for 3 months 
It was one of the very first things the committee took up. We ar 
finishing at 6 o’clock today. This is going to be submitted to the 
subcommittee on Monday. They will likely take a week or 10 days 
Then they will make their report to the full committee, and we are 
going to take action. Now, if anybody has any opposition to this bill, 
the »y had better be seeing Senators who are opposed to it on the floor, 
because whether it is favorably or unfavorably received, it is goin, 
to be reported out, either favorably or unfavorably. 

In other words, we are going to come to a showdown on this bill. 
There will be no more delay on it. I want to make it clear to the press 
and to everybody. I believe those are the wishes of the subcommittee 
and in my belief that of the full committee. 

Any more questions ¢ 

Senator Smirn. Mr. Chairman, I think you are quite right in say 
ing we ought to bring this to a head. I have observed with interest 
Mr. Dunn’s approach to this and I feel he really has been about the 
frankest administration man we have had in not pretending and claim- 
ing to have all the answers about it. So I am impressed with your 
frankness, Mr. Dunn, in your approach to this matter. 

I think the difficulty has arisen not because this question has not 
been studied, it has been studied assiduously for a period of 5 years 
by these lawyers who know about it. The trouble has been that a lot 
of people who now oppose it have not studied the proposal and they 
are just getting around to considering it now. I am impressed also 
with the apparent tendency of some of those who last. year were very 
heartily in favor of this thing seeming now to be against it. They 
were out of power last year, they are in power now, and it seems to me 
that just does not justify a change in approach, such as Mr. Dulles. 
So it seems to me every bit of consideration has been given that could 
be, and I know the chairman has been very courteous and patient with 
everyone. 

While I do not want to foreclose anybody that has any real reason 
to advance, I do quite agree with the chairman that we ought to go 
ahead with this matter and wind it up. Of course, I know these 
lawyers who have been acting as proponents and I know how carefully 
they have given attention to the matter. I know that Senator Bricker 
has, and his staff. I do not think it can be said and ought to be said 
by any of those who are now opposing it that this committee has not 
given full, fair consideration to all the facets of this proposed 
legislation. 
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Dunn. I am sure the committee has, Senator Smith. In con- 
with your comments, as well as Senator Bricker’s comments, 
to make my position very clear. We are not opposing the 

e of the resolutions. 

itor Smirn. That is to say, you are not ? 

Dunn. No. 

itor SMirH. Some people are, you know. 

Dunn. We are not. We are not making a flanking attack on 

resolutions. I think the position of other administration’s wit- 
may fairly be stated that they do not think a constitutional 
ndment is necessary. My position is: I do not know whether 
necessary or not, I have found among Government counsel an 
est effort to study this subject and some of them have made efforts 
ud compromise language. ‘They come around to a point where 
annot reach a solution which is the basis for—and, I think, very 
d arguments in support of—the position taken by the other admin- 
ition witnesses in support of our present Constitution. I think 
ere are effective arguments both ways. And the complete lack of 
inimity among the experts leads me to believe that such a com- 
on would serve a very constructive purpose, that any time lost 
uld not cause any real injury, and that you might then have a lasting 
tion to a very interesting but a ve ry complex | problem. 
Senator Smrra. Have you heard any suggestion, which came to me, 
that a member of the administration, not a Cabinet member but just 
ww a Cabinet member, made a suggestion that the pressure that 
the administration could put upon some Senators would be enough to 
is from getting the necessary number to pass this and it need not 
y too much about what this committee did? Have you heard any 
egestion of that sort ¢ 
Mr. Dunn. No; I have not, Senator. 
Senator Smirn. It came to me fairly straight that a certain indi- 
al who had been acting as adviser to some of these officials had 
ide that statement. I do not know whether I will get a chance to 
< him about it or not. I would like to ask him about it. I thought 
ibly you had heard the rumor, or suggestion, too. 
Mr Du nn. No: I have not. 
The CHarrMan. I just want to say, Mr. Dunn, that nearly 50 wit- 
nesses testified as far back as last May. So certainly the people have 
id a chance to be heard. We have been at this now for 8 weeks. 
We have put in more time on this constitutional amendment, with 
the possible exception of tidelands oil, which this committee had 
t years ago, than we have on any other bill that has ever come up 
before this committee during my 12 years in the Senate. I see no 
ason why we should have any more delay on it. 
Mr. Dunn. I certainly realize the Senate has given it more than 
cientious and careful consideration, Senator. 
On the other hand, I want to point out that the deliberations of 
s committee would be of inestimable value to a study commission. 
rgue for the study commission because I feel it would be a very 
ine way of resolving differences and correcting widespread misunder- 
ndings about this: subject. I personally had a number of misunder- 
ndings about it until I got into it a little more. I think such a 
mmission would serve a very useful purpose and would resolve cer- 
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tain difference of opinion by people who are affected by it and who 
have considered it. 

Senator Bricker. It is the American people who are affected by 
this, is it not? 

Mr. Dunn. Yes, sir. 

Senator Bricker. Not the administration, not the Secretary of 
State, not the Secretary of Defense. They are the agents and servants 
of the people of the United States. Would you not consider the rights 
of the people of this country and not the power of those in public 
office ¢ 

Mr. Dunn.I agree, Senator Bricker, although those who assume 
public office have to have the authority to discharge their functions, 
However, I think that study commission could resolve this question 
in a very constructive and objective way, and I again point out, with 
the assurance given your committee by other administration spokes- 
men, the dangers which the proponents feared would be at least tempo- 
rarily removed and that a long-range and very satisfactory solution 
could be found. I submit it would be a very statesmanlike approach, 
without in any way detracting from the fine work this committee has 
done. 

Senator Bricker. You could make the same argument for prac- 
tically any controversial bill that comes before the Congress, could 
you not! 

Mr. Dunn. Yes; but I believe that history will show that other 
constitutional amendments have had as lengthy and careful considera- 
tion as [ am proposing now—that this study commission be super- 
imposed upon the studies already made. 

Senator Bricker. What ones? 

Mr. Dunn. I could not answer that offhand. I have the idea that 


many of the constitutional amendments have had very lengthy consid- 
eration prior to passage. 

The Cuarrman. Thank you very much. 

The Cuatrman. Call the next witness, 

Mr. Smitruey. Mr. George Delaney. 


STATEMENT OF GEORGE P. DELANEY, INTERNATIONAL REPRE- 
SENTATIVE, AMERICAN FEDERATION OF LABOR, TO THE INTER- 
NATIONAL LABOR ORGANIZATION, ACCOMPANIED BY GEORGE D. 
RILEY, MEMBER, NATIONAL LEGISLATIVE COMMITTEE, AMER- 
ICAN FEDERATION OF LABOR 


Mr. Riwxy. Mr. Chairman, my name is George D. Riley. I am a 
member of the legislative committee of the AFL. Present is Mr. 
George P. Delaney, who is our international representative and dele- 
gate tothe ILO. He wishes to make a brief statement. 

The Cuarrman. You are very welcome. 

Mr. Devaney. Let me qualify what Mr. Riley has said. I am the 
international representative of the American Federation of Labor. 
At the same time I am, as a result of the nomination of the AFL, the 
workers’ delegate at the International Labor Organization. Subse- 
quently, I have been elected as member of the governing body of that 
organization. 
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fhis is somewhat in conflict with previous statements that have 
made before this committee, since this committee has been in- 
formed = the workers’ delegate from the United States has been 
ted by the Department of Labor. That is certainly a misstate- 
f fact, and I wish the record to so show that it can be made en- 
tirely ¢ lear. 

If I may be permitted, Mr. Chairman—I have submitted to your 

\ittee a statement on February 25—I want to extend my appre- 
ition to you and members of the committee for this opportunity to 
ippear before your committee to supplement the statement which I 
ibmitted on that date. A meeting in Geneva of the governing body 

f the International Labor Organization, where in my capacity as a 
vorker member, my attendance was required, made it impossible for 
me to appear personally at that time. 

Since my return, I have had the opportunity to study some of the 
other statements submitted to this committee, particularly those which 
relate to the manner in which Senate Joint Resolution 1 bears upon 

work of the International Labor Organization. I have been very 

uch disturbed by certain allegations made here by employer repre- 
sentatives, and consider it my duty to do what I can to correct some 
of the serious errors of fact contained in their representations on this 
ssue. I should like, therefore, at this time to supplement my previous 
statement with some further observations concerning the role and 
function of the ILO, as I understand that role and function, and as it 
ipplies to this resolution which you have under consideration, 

te has been alleged by Mr. McGrath that the ILO today presents, 
ind I quote, a “growing threat to the use of treaties as a means of 
ransferring legislative authority over our domestic affairs from our 
own lawmaking bodies to an international agency.” This statement 
has no foundation in fact. The ILO exercises no legislative authority 
vhatsoever. It has no power over the domestic or international af- 
fairs of any nation, and there is no threat that any of this or any 
other nation’s sovereignty will be transferred to that agency. 

Che ability of the ILO to influence the policies of its member na- 
tions depends entirely upon persuasion and the inherent virtues of 
the proposed standards drafted at International Labor Conferences, 

the governments of the member nations view those virtues when 

ey are submitted for their mature considerations. 

The ILO is not in any sense a legislative agency or parliamentary 
body. It is a world forum of opinion, totally lacking any power of 
ompulsion or coercion. The votes of delegates and the standards 
ulopted at the annual Conferences are in no way binding upon gov- 
ernments. If there is any “threat” of legislation in the domestic 
ield, it lies at home, in the character and composition of our Govern- 
ment, where the sovereign power lies and. where the final decision 
must be made, and not in Geneva, where there is no power to legislate. 

The charge has been made that in recent years the ILO has gone 

ir beyond its original purpose and has taken action in new areas 

vhich are outside its proper scope. Everyone is, of course, en- 
titled to his own opinion and interpretation as to just what matters 
are within the legitimate concern of the ILO. But I submit that if 
ill of the items referred to in Mr. McGrath’s testimony are to be re- 
garded as outside these limits, then there would be very little left of 
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any real importance or mutual interest to labor, management. and 
eovernments for that Organization to discuss. And ] further dey, 
that these items represent any new departure from established pra 
tice or any Unwarranted expansion into new and hitherto UNeXplored 
fields. 

Employer representatives have alleged, for example, that the adoy 
tion of a convention relating to social security matters involyes 
radical new departure from past precedents. This is not true, 7) 
subject of social security is not new to the ILO. Since its Incept 
the ILO has dealt specifically and at length with many questions 
this field. In 1925, it adopted two workmen's compensation conve 
tions dealing with accidents and occupational diseases: in 1924. 
adopted a convention relating to sickness insurance. and In 1933 
adopted three separate conventions in the elds of old-age insurane 
survivors insurance, and invalidity insurance. The new social se 
curity convention was formulated because, in view of the number of 
such standards that had been adopted on the subject over the past 
50 years, the governing body of the ILO decided that it would be 
ady isable to review the field asa whol in order to correlate and mod 
ernize the various separate standards. 

Furthermore, it is difficult for me to understand how this convey 
tion has any real bearing upon the resolution before this committee, 
or to any dangers which that resolution seeks to safeguard our esta] 
lished process against. It would vive the Federal Government 
legislative powers that it does not now possess. Insofar as it may be 
appropriate for Federal action, it is not self-executing: it would » 
quire not only ratification by a two-thirds majority of the Senate. 
but the enactment of implementing legislation by both House, | 
submit that this is more difficult hurdle than that which would be 
faced by a social security or health insurance bill introduced in Cor 
gress in the ordinary manner. And. insofar as the subject matter 
of this convention is deemed appropriate for State action, it. wil] 
not be subject to ratification or Federal] legislation, but will be for. 
warded to the States for such action as they may see fit to take of thei 
own free wills. ~ What precisely is there to fear in this procedure, and 
how does it relate to the substance of the pending resolution ? 

Senator Smiru. A line or two about you say: 


ho 


Insofar as the subject matter of this convention is deemed appropriate 
What convention are you speaking about ? 

Mr. Detanry. I am speaking of the Social Security Convention. 

Senator Smiru. All right. 

Mr. Detanry. Witnesses have come before the committee, in sup- 
port of Senate Joint Resolution 1, with horror stories of one sort or 
another, about the International Labor Organization. Their testi- 
mony has relied heavily upon misrepresentation and distortion. and 
has ignored the essential facts about the ILO, facts which show that, 
far from being a case in support of the resolution, the ILO and its 
procedures provide a good example of why the resolution is neither 
necessary nor desirable. 

The rights of the individual States certainly have nothing to fear 
from the ILO. It is the only major international organization whose 
charter at the present time recognizes the Federal-State relationship 
existing in member States hav ing a Federal type of government. The 





TREATIES AND EXECUTIVE AGREEMENTS LOSS 


ILA) constitution specifically provides that the government of such 
ons shall itself decide whether a c onvention is “approporiate under 
constitutional system for Federal action” or whether it is “appro- 
ite, in whole or in part, for action by the constituent States.” 

Only in the former case, where States’ rights are not involved, 

possibility of ratification considered. Consequently, our F eee 

St ate relationships are fully protected. 

thermore, very few ILO conventions are self-executing. Even 

f rati ifie d, their imple mentation would require legislative enactments 
both Houses of Congress in the usual manner. Only in rare cases 
ld action by the Senate alone give effect to ILO conventions in this 

try, and if, in those few cases, the subject matter happens to be 

bjectionable, the Senate has in its hands a very simple remedy. One- 

rd of the Senate present, plus one, can kill a convention completely. 

he very small number of conventions which this country has ratified 

does not appear to give evidence of any danger that they may be 

pped through wholesale, while the Senate is napping. It would be 
ich easier to slip a camel through the eye of a needle. 

Mr. McGrath has made a statement before your committee that com- 

etely misrepresents the position taken by labor and Government 
epresentatives at the International Labor Conference as regards the 

Maternity Protection Convention. The issue was stated as one of 

hether or net employers should be allowed to provide maternity 
benefits to their female employees, and it was further stated that Gov- 

nment and labor representatives took a position in opposition to 
this. Liberties were even taken with the English language, when this 
employer representative asserted that a clause in the convention, which 
tates that the employer shall not “be individually liable for the cost of 
ich benefits,” meant that employers would not be permitted to pro- 
ide such benefits, either on their own volition or through collective 
bargaining, no matter how anxious they might be to do this. 

I submit to you that this is a complete misstatement of fact and of 
the intent and effect of the convention. To me, and I believe to most 
people, there is a world of difference between the term “shall not be 
liable” and the term “shall not be permitted.” I assure you that if 
| for one moment thought that this clause would outlaw arrange- 
ments made through collective bargaining or would prohibit em- 
ployers from paying out as much in the way of benefits to their 
employees as their hearts desire, I not only would never have voted 
for it, I would have vigorously opposed it. And I believe that I 
inderstand _ English Yangu: age and the purpose and intent of the 
conference in approving this convention fully as well as does Mr. 
McGrath. 

I do not believe that employers should be made legally liable for 
the payment of maternity benefits out of their own funds, and I be- 
lieve that most employers would agree that such an approach would 
constitute an undesirable practice. This was the basic issue involved 
in that phase of the discussion of the convention, and not whether 
an employer should be allowed to pay such benefits if he chose or 
could be persuaded to do so. I assure you that I, and every other 
sincere and conscientious delegate to the ILO would be only too happy 
at the display of such humanitarian considerations on the part of 
employers. I only wish that such an attitude and such willingness to 
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meet this real human need were more prevalent, in actual practice 
as well as in pious phrases, among the employers of the ean: 

But here again, after all is said and done and regardless of the 
merits of the contest of the convention, it is hardly an appropriate 

‘ase in point in support of the resolution before your committee. It 
is not self-executing, and simple ratification by the Senate would not 
put it into effect. Implementing legislation by both Houses of Con- 
gress would be required. 

Similarly, Mr. McGrath referred to a number of ILO recommenda- 
tions and resolutions in support of his position in favor of Senate 
Joint Resolution 1. For the purposes of the issue which your com- 
mittee is now considering, the treaty power of the Government under 
the Constitution, these recommendations and resolutions are entirely 
without bearing, for they have no status as treaties, proposed, sug- 
gested or otherwise, and they are not subject to ratification. It is 
difficult to understand why the employer spokesman should have 
chosen to inject them into these hearings, unless it was for the pur- 
pose of making an irrelevant emotional appeal. 

Now, sweeping allegations have been made to the effect that the 
- ternational Labor Organization is a hot bed of socialism, and that 
it is dominated and controlled by a Socialist government-labor coali- 
tion bent upon forcing Socialist programs upon the United States. 
One might reasonably expect, in view of the very loose usage which 
has been given to the term “socialistic” in recent years that anyone 
incerely interested in establishing an honest case to this effect would 
accompany such a charge with his own particular definition of the 
term. Otherwise it becomes virtually impossible to check these charges 
against the actual facts, in order to determine what specific merit, if 
any, attaches to them. 

Certainly any blanket assertion that most of the member govern- 
ments are socialistic in character should be called to account, before 
any serious credence is given to any arguments which proceed from 
such a premise. What are these Soci: alist states? Does the term apply 
to the conservative government of Winston Churchill in Great Britain 
or to Australia, Belgium, Canada, Chile, Cuba, Ethiopia, France, 
Italy, Liberia, the Netherlands, New Zealand, Peru, the Philippines, 
Switzerland, Turkey, South Africa, or, in one sweeping characteriza- 
tion, equally and in like degree to all the rest of the 66 member nations, 

save for the United States? 

To some persons, any proposition which looks in the direction of 
the social or economic improvement of the conditions of life and 
labor is socialistic. If this is the definition that is to be employed in 
this instance, then I suppose the ILO must plead guilty for that: is 
the purpose of it. 

But that is not what I understand by the term “socialism.” In the 
most generally accepted usage of the term it applies, I believe, to an 
economic and political system in which the tools and facilities of 
production and distribution are predominantly under some form of 
public ownership and direction. Far from being in the majority, the 
member nations which could, by any reasonable stretch of the i imagi- 
nation, be regarded as conforming to that description constitute a 
very smal] minority, and might themselves be described as islands in 
a sea of free-enterprise governments. 
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The large majority of the nations participating in the ILO are, 
allowing for variations in economic conditions and st iges of indus- 
tri al and political development, predominantly free enterprise in 
character, with production and distribution carried on, for the most 
part, under private auspices. And the political trend, if there is one, 

most countries in recent years has been in favor of governments of 
4 more conservative character. 

In fact, the very basis of the International Labor Organization 
rests upon the assumption that private-enterprise economies, free 
societies and democratic systems of government will survive and re- 
tain their essential character. Otherwise the instrument of tri- 
partitism would be Rone 

There would obviously be no place for an organization like the 
[LO among nations in which all sectors of the economy were subject 
to government control or domination. Delegates from such a nation, 
whether they professed to represent government, workers or em- 
ployers, would all in fact be minions of their government and they 
would have no use for a body which undertook to speak for freedom 
of association. 

This has been most clearly demonstrated by the manner in which 
the Iron Curtain states have attacked the ILO, because of its anti- 
Communist character, as a tool of monopoly capitalism, and have 
sought to disrupt its procedures. The Communist satellite states 
which belong to the organization are there solely for the purpose of 
propaganda and obstruction. 

Employer representatives have further asserted before this com- 
mittee that the employer point of view has no opportunity to make 


its weight felt in the ILO because of an alleged pattern of voting 
under which employer delegates are invariably “voted down by a gov- 
ernment-labor coalition. One employer spokesm: in whom you have 
heard stated this as follows, and I quote: 


Since, in ILO voting, government has 2 votes, labor has 1 vote, and employers 
1 vote, employers were always voted down 8 to 1. On almost all of these pro- 
posed international socialistic laws, the United States delegation as a body 
voted 3 in favor as compared to 1 against. 

This employer allegation is simply not a true representation of the 
facts, as those facts stand on the record. Suppose we consider that 
record, for a moment. 

Since the entrance of the United States into the ILO in August 
of 1934, American employers have participated in all the tripartite 
meetings attended by the United States, have always been elected by 
the employer group at the conference as 1 of the 8 employer mem- 
bers on the governing body, and have ae ted most of the decisions 
taken at those meetings. “mployer delegates, for example, have voted 
for 31 of the 59 conventions adopted since 1934. 

In the employer testimony to which I referred, a list of conventions 
which this gentleman professed to regard as covering matters which 
did not properly belong within the scope of ILO, and which he there- 
fore by inference at least condemns, was presented. What was not 
presented to you at that time was the most significant fact that Amer- 
ican employer delegates voted in favor of most of these conventions 
at the International Labor Conference at which they were adopted. 

This still does not show the full picture. Equally, if not more 
important are the votes taken in committee or plenary sittings con- 
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cerning decisions on matters of substance to be included or excluded 
from the standards. 

For example, a tabulation of committee votes on the controversial 
social-security item at the 1952 conference shows that when the United 
States delegation vote was divided between votes for and against, the 
Government’s coincided with that of the worker 40 times and with 
that of the ee oan ed 35 times. This certainly would not support any 
charge of undue bias on the part of Government delegates in favor 
of the worker position and against employe rs, nor does it indicate any 
impotence on the part of employers in the ILO. The final vote on the 
adoption of the convention, however, shows the United States em 
ployer voting against, with the worker and Government voting for 

While on this subject, in all fairness to the Government representa 
tives of the International Labor Conference, another erroneous im 
p lication left by employer testimony should be cleared up. Through 
out the discussions on the Social-Secur ity Convention, the American 
Government delegation took a position against and voted against 
the proposal that voluntary insurance must be subsidized by the Gov 
ernment in order to qualify as meeting the standards of the convention. 
As a result, under the revised draft which was finally adopted, volun 
tary insurance without any subsidy can be regarded as a measure in 
fulfillment of the terms of the convention. 

Of course the existence of a need for the improvement of any labor 
standard tends to be a much more controversial matter in the minds 
of employers than among workers or almost any other group. Em 
p nares delegates are naturally under greater pressure to register ai 
least a record dissent on any formal vote. It is, therefore, quite re 
saricaiine, and a testament to the reasonableness and moderation of 
the ILO approach, that in 32 out of 59 final record votes on conven 
tions since the United States entered the ILO, the 3 groups in the 
American delegation were unanimous. 

In closing, let me merely state that the American Federation of 
L sad does not look upon the ILO as an avenue for the attainment 
of any domestic legislative program that we cannot achieve in the 
ellie iry way. To imply that such is our design, hope, or intent is to 
insult our intelligence and common sense, for it should be obvious to 
anyone W ho gives the matter any ser ious consideration that any meas 
ure for which we could not secure a favorable simple majority in both 
House and Senate we could never hope to secure through a two-thirds 
vote of the Senate alone. So that, even if we were interested in such 
an approach, which we are not, it would not as a practical matter, be 
open to us. 

We view the ILO primarily as a means through which we can lend 
our constructive support to the efforts of other nations to elevate their 
own standards, through methods of their own free choice, to a more 
decent and humane level. Any failure on their part to accomplish: 
this will injure not only their own workers, but the competitive posi 
tion of the United States in the world economy, as well. 

It is contradictory and inconsistent for any person to employ the 
cheap foreign labor argument to advocate higher tariffs on imported 
goods, and vet to oppose the efforts of other n: itions, with the aid of 
the ILO, to bring their labor standards up to a level approaching our 
own. Continued active support of the ILO is the only positive and 





TREATIES AND EXECUTIVE AGREEMENTS 1089 


uded tive approac ‘h to this real problem. It is the approach which 
. American Federation of Labor endorse and pre fer. 
vou, 
CHAmMAN. Any questions ¢ 
tor Bricker. The amendment submitted would not in any way 
he operations of the ILO. 
DELANEY. Excuse me? 
itor BRICKER. The amendment which we are here considering 
ot in any way affect the operations of the ILO as you have set 
nere. 
DeLANey. I think the amendments would affect the work of 
ILO. I think it would affect the ability of the ILO to ratify con- 
ns or to have conventions ratified within the United States and 
e same time I think it would certainly impair the ability of the 
ted States pastas to maintain its present position in foreig 
ns with other nations of the world which I have so stated in my 
us statement. 
nk it would impair the position of the United States among its 
in the world when it would reflect a difficulty in obtaining 
ition by both the House and Senate. 
itor Bricker. I thought you said you did not expect them to 
e domestic law unless approved by the Congress. Did you say 
your statement ¢ 
. Devanry. I said that most of the conventions, to be adopted by 
International Labor Organization, would require both the House 
Senate approval because it would require implementing legis- 
Senator Bricker. Those then would not be affected in any way. 
oe DeLANey. No. 
ator Bricker. What ones do you think ought to be ratified by 
e Senate to become domestic law without the approval of the States? 
Mr. Denanry. I know of no convention at the present moment which 
under consideration by the Foreign Relations Committee which I 
uuld be able to reflect a view on. 
Senator Bricker. That is what I gathered from your statement. 
That is the reason I asked the question. The amendment would not 
iny way affect anything that you have presented here in your 
tatement. 
Mr. Detanry. The purpose of this statement, Senator Bricker, was 
offset and to make the record correct in respect to the views ex- 
pressed by the employer representative in ILO. I was under the im- 
pression and I am still under the impression that the TLO itself was 
being used as a whipping post in order to influence affirmative votes 
support of the resolution. : 
Senator Bricker. Not as far as anything you have stated here is 
cerned, I am quite sure. 
Mr. Denanry. Certainly one would interpret, after reading Mr. 
McGrath's testimony, that that was the case, for ex: imple both in his 
stimony before this committee in this session of Congress and the 
e previous. 
Senator Bricker. Certainly if some of the conventions he talked 
bout were to become treaties in this country they would affect our 
omestic relations in a very decided way. 
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AGREEMENTS 


Mr. DreLaNnry. 
the International Labor Organization have a bearing on the domes} 


Yes I think that most issues under discussion befor» 


conditions of the United States. 


Senator 


I see no objec tions to such. 
You see no objection if those were enacted jp; 


domestic law by Congress? 

Mr. Deanery. 
That is the position we find ourselves in. 
presently enjoyed by the workers in the United States are way beyon¢ 


the terms of conventions adopted by the ILO. 
Senator Bricker. 


In most instances they are already enacted into lay 
Most of the standards 


So there would be no need for any of the conve 


tions that you now know are under consideration becoming domest 

law by treaty because the Congress has already passed the law? 
Mr. DeLANnry. 

the previous witness. 


I refer to the statement made here this morning by 
Let me say before I enter into this discussion | 


do not consider myself as an international lawyer nor do I feel con 
petent to discuss with all of the eminent attorneys which have engaged 
in this constitutional debate but I do have some opinions as a laymar 
I do not think necessarily that our Constitution has to reflect purely 
and simply a legal v view. 


Senator 
understand. 


They made it pretty simple so everybody could 


Mr. DELANEY. 


must give effect to the Constitution and I think they should have some 
say. I think it is evident that both myself and my organization are 
very devoted to it. 

He mentioned freedom of association 


association 


I think there are some people in this country who 


, Convention 87, freedom of 


convention. I understood him correctly, 


He implied, 


that there was a question in his mind as to whether this conventio1 
was going to infringe on the constitutional rights of the people of 
the United States. 
have to disagree because I have had the opportunity to discuss with 
international Jawyers their views on this subject and they have ex- 
pressed contrary views. 

I do recognize that that whole subject matter is an extremely debat 
able question. 


He said he thought it might. I must say I would 


But I see nothing in the freedom of association con- 


vention which I would consider to be contrary to the spirit or the 
letter of the Constitution of the United States or infringe upon the 
rights of the people. 


Senator 


:. Of course if there were that, this amendment 


would not in any way affect it. 
the Constitution, this amendment would not affect it ? 
Mr. DeLaNry. 
will not debate the legal aspect. 
Senator Bricker. 
rights of the people. 
The Cuarrman. Senator Smith, have you any questions? 
Senator Smrirn. Y 
I assume from what you say you have pretty generally the same 
purpose as all of the members of this committee has, that is that you 
are interested in protecting the rights of America to be governed and 
controlled by laws passed by the founders of the United ‘States rather 
than by any kind of law that might be passed. by an international 


or ganizat ion, 


If it did not impinge on the rights in 
You are making the statement, Senator Bricker. 


That is the purpose, to protect the constitutional 


whatever name you might give it. You would rest the 
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hances of the American worker on the enactment of law by the 
oress of the United States rather than by some international body 
ch might meet beyond the confines of the United States. 

Mr. DreLaNeY. My answer would certainly be yes, but I see nowhere 

within the contractual agreements between the United States, rather 

t me say between the « ‘onstitution of the Internaional Labor Organ- 

ition and responsibilities as a member nation of the United States 

shich would conflict with the constitutional provision. 

Senator Smirx. I do not point my remarks to the International 
Labor Organizations because I know very little about it, nor about 
Mr. MceGrath’s testimony because I was not here at the time of his 
testimony. I did not give it quite the same importance that you 
ipparently did. 

Mr. De.anry. The American Federation of Labor’s interest in the 

rk of the ILO stems from its interest in providing a frie ndly atti- 
tude among nations of the world and being able to provide an oppor- 
tunity for us to express our type of system in the United States 
through the medium of consulatation during international confer- 
ences. At the same time no organization, including employers, stand 
more firmly behind the type of system that we have in our Govern- 
ment and the type of industrial relations that exist under our consti- 
tutional Government. But I must say offhand, from a layman’s ob- 
servation, reflecting 4 years of experience in the work of the ILO, 
that as a domestic worker only a few years ago it has been one of the 
most amazing experiences which I have been able to undergo, to see 
these 66 nations, both employers and workers, sitting down and dis- 
cussing issues in which they have a common interest and providing 

standards to improve the life of people is an amazing thing for a 
fellow with my type of background. TI must say in all fairness to my 
experience and to the ILO that the United States Government from 
my point of view missed a great opportunity to implement what has 
been its foreign policy by more effective use of the ILO. 

Senator Smrrn. Do you think there is any nation on earth where 
labor is treated better or has greater opportunity for development 
than in America ? 

Mr. Detanry. My experience would say I have never seen workers 
whose standards are equal to what exists in the United States. 

Senator Smiru. I thought that must be your conclusion. 

Can you tell us whether or not you have any Communist members of 
the ILO? I was in Geneva this summer and I got some suggestion 
that there had been some difficulties. Were those difficulties that we 
should consider in connection with this matter at all in your opinion? 

Mr. Detaney. There are member nations of the International Labor 
Organization which are satellite nations of the Soviet Republic, but 
there are no members of the governing body who are representatives 
of the satellite nations, Russia not being a member, she had been a 
member but dropped out 3 or 4 years, some time after the League of 
Nations. 

There is no Communist influence by the satellite nations. The 
workers group is completely dominated—I say dominated—com- 
pletely aligned with and members of organizations associated and 
affiliated with the International Federation of Free Trade Unions 
which is a counterpart of the Communist-controlled World Federa- 


tion of Trade Unions. 
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Senator Smrru. Mr. Delaney, I guess you have read both of t) 
resolutions. 

Mr. Devaney. I have read Resolution 1. 

Senator Smrrn. Have you read Resolution 43 ? 

Mr. Drtaney. No, sir, because I have had no particular refereng 
in my remarks to Resolution 43. 

Senator Smiru. Having in mind that all of us are interested in what 
is best for all America and that we should not any of us wish to d 
anything that is going to hurt the great body of Americans, I want 
to read to you the joint resolution, Senate Joint Resolution 43, to se 
whether or not you think this is any improvement or would be better 
than the original plan. 

Mr. Devaney. wonder if I might have a copy so that I can folk 
you. It might be a little easier for me. 

Senator Smrrn. It seems to me it is a little simpler than Senat 
Joint Resolution 1. You will notice at thetetich section, 1: 

A provision of ¢ 


a treaty which conflicts with any provision of this constitution 
shall not be of any force or effect. 








I assume from what you say and your appreciation of the United 
States Constitution that you quite agree that a treaty provision whic! 
conflicts with the Constitution ought not to have any effect. Is that a 


fair statement of the way you feel about it? In other words, the Con- 
stitution should be— 


Mr. Deanery. Upheld. 

Senator Smirn. Yes. 

Mr. Devaney. Absolutely. 

Senator Smiru. The next sentence at the top of page 2: 


A treaty shall become effective as internal law in the United States o1 
through legislation which would be valid in the absence of treaty. 


ily 


Mr. Devaney. I would have to say, Senator Smith, if you will ex- 
cuse me, that I would not be prepared or authorized to make a reply 
to that question since I would respectfully request an opportunity to 
have legal people reflect upon it. If it is so desired, I will be happy to 
supply the committee with a legal brief from the American Federation 
of Labor dealing with the question you ask. 

Senator Smiru. Bearing on that point, if a convention was adopted 
by an international body and was atte mpted to be enforced as domestic 
law, do you see any objection in having that passed on by the Congress 
before it becomes operative on the life and rights of American citizens! 

Mr. Detanry. If I understand you correctly, if a convention was 
adopted, for example, by the International Labor Organization, and 
which in your opinion conflicted with the Constitution—first of all, if 
it conflicted with my opinion, I would vote against it at the conference. 
Secondly, I do not think that the President would send it forward 
for consideration for ratification. Thirdly, I do not think that the 
Senate itself or the Foreign Relations Committee of the Senate in its 
consideration of such a convention or treaty would give a report favor 
able, nor do I think that the Senate of the United States by two-thirds 
majority would ratify it or we in favor of it. 

Senator Smirn. We have had legislation where both House and Sen- 
ate had concurred and the President had signed it, yet the Supreme 
Court said it was beyond the authority of the Congress to enact, and 
we might face the situation again. What I am pointing to is this: 
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i might vote against it because you might think it was detrimental 
\merican citizens or to American labor, to be specific, and others 

cht vote against it, but it might be adopted nevertheless. Do you 
think that before such an enactment of that sort should come into 

t as internal law that the Congress should first have to pass on it 
| would not that be protection to your very group ¢ 
Mr. Detanry. Even, Senator, if the convention were adopted in the 
1.0. in which I had registered and the United States Government 

registered and the United States employer, their dissent, if 1 
came up for consideration for ratification, we would then, as 
been said at this table so often, use whatever pressures we had 
able to see to it that such a condition did not exist. I can no- 
my experience find within the realm of the ILO where such 
ndition has ever existed or can I conceive of where it might. 
Senator Dirksen. Mr. Delaney, what happens to this whole struc- 
of cooperation under those circumstances if 65 countries ratify 
we do not? 

Mr. Devaney. I do not think, Senator, that it really has any bad 

lection on the United States since it is understood in the ILO circles 

it the need for ratification is less in the United States since our 
pe vhic are already so far ahead. I just do not think it reflects 
ing against the United States. 

Senator Dirksen. What do you make of the foreword in the report 

ILO in their annual report in 1950 in which Mr. Morse very kindly 
ets out that we must strive for universality, and somewhere along the 

e in the terminology he says we must bring nations to the bar of 

ooo opinion if they fail to do so. 

De.anry. I have now two things mixed up. It was not Di- 
rer es ae David Morse who made such a statement. 

Senator DirKsen. Who wrote the foreword to the report ¢ 

Mr. Devaney. What you are referring to now is the question you 
have asked before this committee again if I understand correctly, and 
that is that the Director General made reference to the fact that the 
International Labor Organization was a parliamentary body. Now, 
if you do not mind, I would like for the record, Senator, to give you 
the exact quote of the Director General so that it can clear up the con- 
fusion that exists. 

Senator Smiru. That is Mr. Morse? 

Mr. Devaney. Yes, sir. I am putting in just this statement. 

Senator Dirksen. Put in all those statements that have a bearing 
on it because I shall put them in if you do not. 

Mr, Detanry. I will be very happy to do so, 

Senator, I might add, and I think it would be useful to add here, 
this was in the Director General’s report to the Congress. At the 
time in his annual report he did refer and use the term “international 
parliament” in the context, that is true. But he was doing it for a pur- 
pose and that purpose was designed to meet in a large degree the 
United States influence and position rather within the ILO, It has 
been the design of the United States to direct the affairs of the ILO as 
much as it could influence them in the field of operations. So that is 
the context, out of that sort of speech that that term was picked. And 
L submit it to the committee. 

Senator Dirksen. It is not important whether the ILO is a par- 
liamentary body or not. You will agree it has authority to draft and 
submit conventions. 
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Mr. Devaney. That is right. 

Senator Dirksen. You will agree they have drafted 103 conventions. 

Mr. DeLaney. Yes. 

Senator Dmxksen. All those have been submitted to either one nation 
or another and I suppose many of them have been submitted to us, 
that is, to the country, and some of them have been submitted to the 
Congress. 

Mr. Detaney. That is right. 

Senator Dirksen. Now, insofar as those will conflict with domestic 
law, have an impact upon the domestic law and the domestic rights 
of the country, would you not agree that that is something to the 
threat of the constitutional rights here ? 

Mr. Devaney. From my experience and my judgment, Senator, I 
see nothing in any convention that has been adopted in my experience 
in the ILO that conflicts with the rights of the people, the domestic 
rights of the people of the United States. Had I seen any such evi 
dence, I would have vigorously opposed it. > 

Senator Dirksen. What must be the attitude of all these other 
countries that go on ratifying these various things and say, “Look, we 
are getting no cooperation from the United States of America and 
they do have authority, however, to approve these, to submit them and 
get them ap proved by the Senate, if they want to but evidently they 
do not want to.” Now, where do you go beyond that point? 

Mr. Deanery. Let me answer the first question because I am not a 
lawyer and I do not respond to questions as readily as speedily as you 
do. My association with other governments and employers and 
worker delegates from other governments both in conference and gov- 
erning body, they are crying for leadership from the United States 
and they are looking up to the United States for the kind of leader- 
ship that will give progressive leadership to the forces that are cry- 
ing, such as the people in Asia and throughout the Middle East that 
are trying to improve standards of their peoples and are subject now 
to the great fight that the Communists have put up and are putting up 
to win over their spirits and their minds. It is that sort of effective 
work that can be done and be accomplished within the framework of 
the ILO. 

Senator Dirksen. In pursuing that leadership and in pursuing on 
the part of some certainly this one-world idea, it certainly should not 
mean that the one world should be the Old W orld instead of the New 
World and the progress we have made in America. 

Mr. Detaney. I agree. 

Senator Dirksen. I do not see how you can go through all these 
representations, these conventions that have been made, without sens- 
ing there the desires that somehow impinge upon the domestic law 
and domestic rights of this country. 

Mr. Devaney. It has been said here in the few times I have been 
present since I returned from Geneva—I did happen to come in to 
listen to Mr. Dulles and I was here this morning—it has been said here 
so often that I hesitate to repeat it, I think like other witnesses that 
have spoken here, that.if we at this stage in our responsibility to the 
world have no faith in our ability to resolve these problems as they 
come to us and if we do not have the faith in being able to maintain our 
Government and if we do not have the faith in the two-thirds majority 





TREATIES AND EXECUTIVE AGREEMENTS 1095 


that is presently provided to deal with problems of this kind in the 
Senate, then I say certainly we will have lost all that we are talking 
about. There will be no reason for discussing issues of this kind. 

~ Senator Dirksen. Our faith is in something inherently deeper than 
that. it is inscribed in marble across the Esplanade, that it is a Govern- 
ment of laws and not of men. 

Mr. Deraney. It takes the men to make the laws. 

Senator Dirksen. ‘That is the reason we have the Government today. 

Mr. Dewaney. It is the men who inspire the laws. It is the men 
who inspire the laws. 

Senator Dirksen. But it is inscribed in hard truths so that the 
foibles and frailties of men will not throw it away somewhere along 
the line. That is the thing we are concerned about. I think that is 
the reason American labor has reached the high state it enjoys today, 
as a matter of fact. 

Mr. Detaney. Well, we appreciate your view on why we have 
reached the high state. We hope that we are able to reach even highet 
state. 

Senator Dirksen. We do, too. 

Senator Surirn. Now, the next sentence I want to ask you about 
is this, because after all, we have to come to grips with the precise 
language that is presented to us: 

Executive agreements shall be subject to regulation by the Congress and to 
the limitations imposed on treaties by this article. 

Now, do you think that executive agreements ought to be subject to 
regulation by Congress, where Congress can give consideration, where 
your group and other groups can appear before Congress and express 
their views, or do you think that the executive—I do not mean by that 
the present President, but the executive department—should have the 
right to enter into an executive agreement without any control or 
consideration by Congress? Do you think that would be good for 
your people or the people of America generally / 

Mr. Deanery. Senator, here again I would beg your indulgence, 
because that I think, as I have said so many times, is really the crux 
of your discussions and debates, and since so many eminent national 
lawyers have had contrary opinions here before this committee, cer- 
tainly I asa layman would not feel competent to reply to that question. 

[ again, however, will indicate to you that I will be happy to have 
our attorneys prepare in respect to the other question a statement. 

Senator Sarru. Is it not the difference whether or not we shall have 
constitutional government and adoption of laws in constitutional 
government by due processes as we know them or whether we shall 
have a totalitarian government of the people by one man or one small 
group? Is that not the issue finally whether or not we shall allow 
executive agreements to go to the point of giving us in effect a totali- 
tarian government or if we shall continue our protection of the citi- 
zens by constitutional process, which means enactment of laws by the 
people’s elected representatives ? 

Mr. Dexaney. If, Senator Smith, executive agreements tend to di- 
rect our government toward any form of totalitarianism, then I 
would certainly agree with you. 

Senator Smiru. And you are familiar undoubtedly with the history 
of the governments of the world that when executives are given too 





1096 TREATIES AND EXECUTIVE AGREEMENTS 


much power, they have always tended toward a totalitarian regime. 
That has been true in all history, has it not? 

Mr. Detaney. It has been true in some instances of government 
that I know. 

Senator Smira. It is true in recent years and it has also been true 
in past history, has it not? 

Mr. Detaney. That is right. 

Senator Smiru. You are just as much opposed to that sort of plan 
as we are? 

Mr. Devaney. As I have already indicated, I am opposed to any 
central form of government or government control in that manner 
Senator Smiru. Senator Bricker, do you have any questions? 

Senator Bricker. No. 

Senator Smit. Thank you, Mr. Delaney. 

Mr. Detanry. Thank you, sir. 

Mr. Smirney. The subcommittee has received a statement from 
Secretary of Labor, Mr. Durkin, and since he also comments on the 
International Labor Organization, I think it might logically follow 
at this point in the record. 

Senator Smiru. Without objection this statement will be placed 
in the record, and Mr. Durkin’s statement will be put in the record 
following that. 

(The statements follow :) 


QUESTION AS TO DAvip Morse CALLING THE ILO Aa WORLD PARLIAMENT 
TAB: MORSE QUOTE “WORLD PARLIAMENT” 


In Senator Bricker’s statement before the subcommittee he said: “The ILO 
Conference is officially described as ‘a world parliament for labor and social 
questions.’ ” 

Statements made by critics of the ILO have reference to a statement made by 
the Director General in his 1949 annual report in which he outlined his proposal 
for a new emphasis in the work of the ILO. What he was actually saying was 
that the work of the ILO in adopting desirable international standards (and 
thus, in a sense, serving as an “international parliament”) had been its principal 
activity during its first 30 years, but that there now should be a new field of 
activity. He said: 

“The office under the constant control and guidance of the governing body, 
and with the assistance of an increasing number of technical and regional 
bodies, has been growing toward its full stature as an international ministry, 
an executive organ that is the necessary complement of the conference as a de- 
liberative organ. In the years preceding the war, the office also began to assist 
member governments in dealing with the practical problems of the preparation 
and administration of social policy and legislation, and developed the practice 
of sending advisory missions to governments at their request for this purpose. 
It is not unfair to say, however, that this function of the office, by the nature 
of the economic and social situation in which it found itself, was always sec- 
ondary to the legislative work of the conference. Today the role of the organi- 
zation as an international parliament has become generally accepted. In the 
last 30 years most countries have made rapid legislative progress in the social 
field. There is a broader understanding of legislative action. The International 
Labor Organization has left its mark in the parliaments of member states as it 
will continue to do in the future, 

However, today there are new states in being and on the horizon. There is 
a demand in these areas for industrialization, for increasing production, for a 
quickening in the pace of improving standards of living. There is a sense of 
urvency about getting the job done. There is a world demand for an intensifica- 
tion and expansion of the advisory work of the International Labor Organization 
as the complement of its legislative function. It is a demand for direct access 
to our reservoir of international experience in the labor field. It is a demand 
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training, technique, assistance, and advice, for modern methods of labor 
tion, organization, and regulation, for work in the field, and in these areas, 
the experience of this great organization may be made immediately and 
caliy available for the solution of the many problems with which social 
conomic pioneers are normally confronted. It is our great opportunity 
people everywhere may now have the full advantage of the years of ex- 
ce which the International Labor Organization has accumulated. It is 
tional force which the organization must now unloose with vigor, and 
will serve as an additional and powerful implement in accelerating the 
evement of its essential purposes. The direct assistance to be given to less- 
ped countries in developing their productive capacity in accordance with 
and scientific ideas in respect of employment and conditions of work is 
t challenge to the International Labor Organization which, if fully ac- 
must inevitably impose fresh executive, technical, and regional tasks 
the International Labor Office. This is the new emphasis which I am 
sing in ILO policy and which I wish to put before the Conference for dis- 
and debate.” 


MENT OF THE SECRETARY OF LABOR MARTIN P. DuRKIN CONCERNING SENATE 
JOINT RESOLUTIONS 1, 2, AND 43 


Mr. Chairman, I wish to express my appreciation to the committee for this 
rtunity to present my views concerning Senate Joint Resolutions 1, 2, and 43. 
is statement will be confined to the possible effect of these resolutions on the 

is in which the Department of Labor has a special interest—namely, the 
ternational Labor Organization and migrant labor agreements. While the 
Department also has an interest in certain other aspects of our international 
vities and in the work of the United Nations and its specialized agencies 
dition to the ILO, no attempt will be made to discuss those areas in this 
ement., 
Before reviewing the provisions of the three resolutions I wish to discuss 
riefly what I consider to be the reasons why our membership in the Inter- 
tional Labor Organization, and our participation in its work, are desirable. 


INTERNATIONAL LABOR ORGANIZATION 


Che purpose of the ILO is to further among the nations of the world programs 
improve the working and living standards of wage earners and their de- 
endents. The organization was formed to achieve such objectives as a minimum 
ng wage and decent working conditions, greater safety on the job, adequate 
ld-labor protection, proper facilities for training workers, and improving 
opportunities for profitable employment. It is self-evident that these ob- 
tives of the ILO are identical with the objectives of the United States both 
home and abroad. They are basic to our foreign policy. I know of no one in 
he United States who has any quarrel with the ILO insofar as its goal is con- 
cerned. The disagreement about the work of the organization centers around 
thod. Before discussing the nature of that disagreement, however, I would 
ke to point to another way in which our membership in the ILO assists in 
e achievement of our overall foreign policy objectives. The ILO supplies the 
United States with the only international forum in which are represented not 
ly governments but labor and management from 66 countries of the world. 
Clearly, the opportunity for our Government, employer, and labor representa- 
ves to further good will for, and understanding of, the United States among the 
aders of labor and management of other countries is a valuable one. 

The ways in which the 1LO works to achieve its goal are several. At its 
innual conferences it adopts instruments stating desirable standards in various 
fields affecting the working people of the world. Those standards may be 
adopted in the form of conventions which are, of course, draft multilateral 

eaties open to ratification, or in the form of recommendations and resolutions 
which are not open to ratification. The ILO also convenes periodically a number 
of so-called industrial committees which are tripartite in nature, and which con- 
sider problems peculiar to, or of importance in, particular industries, such as 
textiles or petroleum. Finally, the ILO has an extensive program of research 
and technical assistance. 

So far as ILO activities may be affected, I am primarily concerned by the 
provisions of section 2 of Senate Joint Resolution 1. This section would forbid 
the negotiation of any treaty authorizing or permitting a foreign power or 
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international organization to “supervise, control or adjudicate” rights of oy 
citizens within the United States as enumerated by the Constitution or any othe; 
matter essentially within the domestic jurisdiction of the United States, 

The supposed threat arising out of United States participation in the ILO at 
which this section of Senate Joint Resolution 1 is directed seemingly lies in 
adoption of conventions. The contention is that the ILO has no business draft 
ing treaties on purely domestic problems. In order to evaluate that contention 
it is necessary to determine what is meant by “domestic,” under section 2 
Senate Joint Resolution 1 

What definition the courts would give to the word “domestic” as used in ¢ 
resolution, I cannot, of course, say However, whether it be in technical assis 
ance or in the adoption of recommended standards, the objective of the ILO t 
help raise the standards of life and work of people throughout the world cannot 
be pursued unless the ILO concerns itself with matters which might be held ¢ 
be essentially domestic. The improvement of working and living conditions js 
necessarily a matter for domestic action. Indeed, this fact does not contradict 
but forms the basis of ILO activities Because of the very fact that reco; 
mended ILO standards do involve matters which are in the field of domesti 
action, each country is left entirely free to take whatever action, if any, it cor 
siders desirable with respect to such standards. ILO conventions and recon 
mendations are not imposed on member states ; they are implemented only insofar 
as each member country freely elects to act upon them. Even were a conventior 
adopted by the ILO and ratified by all 65 other member nations, nevertheles 
the convention coud never become effective as to the United States unless and 
until we should voluntarily ratify it. 

Minimum wages are cited as an example of a domestic problem, but it is a 
domestic problem which has worldwide impact. The wages paid in Japan, in 
Italy, in every country of the world, are a subject of interest to the United States 
for two reasons: First, as we in this country have recognized, a minimum wag 
law is a method of raising the minimum standards of living of our working 
population. The raising of these standards in other countries of the world is 
one of the best protections we have against the spread of communism. Secondly 
the wages paid in other countries are of interest to the people of the United 
States because the goods produced by the people who are paid these wages com 
pete in our own markets and in world markets with United States goods. 

I do not say that any nation has a right to tell any other nation what minimum 
wage it should pay. In this connection I wish to reemphasize the point that no 
member of the ILO has any obligation to ratify an ILO convention. I do say 
however, that for a group of nations to agree to consider the observance of 
certain standards of wages and to provide machinery through which those coun 
tries wishing to do so may ratify a treaty to that effect, is a legitimate and 
worthwhile procedure. 

An ILO eonvention dealing with minimum wages, however, would not be con- 
sidered or acted upon as a treaty in the United States. Since it would fall in 
part within the jurisdiction of the several States, it would be referred to the 
Congress, and to the several Sates, for such consideration in their respective 
domestic jurisdiction as they might wish to give it. I will discuss the provisions 
of the ILO constitution, which establish this procedure, later in my statement. 

Our labor standards are among the highest in the world. Any closing of the 
gap between our standards and those existing over a large part of the world 
is to our advantage. It would not be in our interests to withdraw (as might be 
required by sec. 2 of S. J. Res. 1) from an organization which enables us to 
participate in the formulation of recommended standards which are to be con 
sidered by the 65 other member countries of the world. And the fact that we 
too, along with them, must consider whether or not we wish to take any domestic 
action with respect to the subjects included in these suggested standards cer- 
tainly is not a sufficiently valid reason to forego the advantages of participating 
in this organization. 

The United States has ratified three substantive conventions which are 
now in force, dealing with standards of competency for officers on seagoing 
ships, liability of a shipowner in the event of sickness or injury of a seaman, 
and the minimum age for admission to employment at sea. Last spring the 
Senate gave its advice and consent to the ratification of four other cenven- 
tions, all dealing with maritime matters. Certain of those conventions pro 
vide that they will not come into force until a minimum number of ratifica 
tions from the leading maritime nations of the world have been secured. Such 
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a matter as the minimum age requirement which another nation imposes for 
employment on its ships is clearly a matter of domestic concern to that na- 
on. At the same time, the equalization of competitive conditions in the 
maritime industry throughout the world is of concern to the United States. 
4s the Supreme Court said in the case of Warren vy. United States (340 U. 8S. 
o8 The aim (of the convention dealing with shipowner’s liability) indeed 
was hot to change materially American standards, but to equalize operating 
sts by raising the standards of member nations to the American level.” 
While I am on that point perhaps I should clarify the nature of that case, 

ce it was referred to in testimony by a witness before this subcommit- 

. and the committee may have received the impression that the case was 

ded on the basis of the ILO convention and that the employer would 

have been held liable in the absence of the convention. Factually, the 

case Was an action for maintenance and cure by an injured seaman. The 

irt held that the convention effected no change in, and was merely declar- 
ry of, our preexisting maritime law. 

rhere is a final consideration as to the effect of section 2 of Senate Joint Reso- 

on 1, Although the ILO procedures carry no effective power to enforce a deci- 
sion that a member is failing to carry out its obligations, nevertheless the lan 
guage of the section might well have the unfortunate effect of requiring the United 
States to terminate membership in the ILO. This could conceivably arise 
from the effect of the prohibition against treaties authorizing an interna- 
tional organization to supervise, control, or adjudicate matters essentially 
within the domestic jurisdiction of the United States. Actually the ILO can 

pose no legally enforceable sanctions or remedies upon a nation which fails 
to secure effective observance within its jurisdiction of any convention which 
it has ratified. Procedures relating to complaints of noncompliance with a 
tified convention are found in articles 24 through 34 of the ILO constitu- 
They provide for (1) an investigation by a commission of inquiry if 
appointed in the discretion of the governing body of the ILO; (2) publica- 
n and the consideration of the commission’s report by the governing body; 
8) voluntary submission, in the discretion of the member, of the recommen- 
tions of the commission to the International Court of Justice for final 
decision; and (4) submission, in the discretion of the governing body, of any 
unresolved matters arising from the commission’s report to the conference 
with such recommendations as the governing body “may deem wise and ex- 
pedient to secure compliance therewith.” 

Another area of possible application of a proposed constitutional amend 
ment such as is contemplated by section 2 of Senate Joint Reselution 1 is in re- 
spect to the Committee on the Application of Conventions and Recommendations, 
established by virtue of article 7 of the General Standing Orders of the ILO. 
This committee considers the measures taken by member nations to give effect 
to the provisions of conventions which they have ratified and submits reports 
thereof to the conference. 

It seems to me that all of these procedures are at most designed to gather 
information and to bring to bear the influence of international opinion, but 
they fall far short of any real measure of supervision, control, or adjudication. 
Certainly they do not constitute any threat to our domestic institutions. 
Nevertheless, these provisions of Senate Joint Resolution 1 may force us to 
take the extreme action of abandoning a sound course of participation in 
international efforts which help to protect the high standard of living of our 
own workers by improving conditions of workers throughout the world. 

Sections 1, 3, and 4 of Senate Joint Resolution 1 would not seem to have any 
substantial effect upon the ILO activities of the United States. Section 1 
deprives treaty provisions of force or effect if they deny or abridge rights 
enumerated in the Constitution. As already explained no conventions are 
submitted to the Senate for advice and consent to ratification if they would 
appear to have such an effect or would contain matters appropriate for State 
rather than Federal action. 

Sectton 3 provides that treaties shall become effective as internal law in the 
United States only through the enactment of appropriate legislation. 

This section appears to describe the policy which the executive branch of the 
Government has followed, at least in the recent past, with respect to ILO con- 
ventions. Further, most ILO conventions are non-self-executing and would 
require the enactment of legislation by the Congress if such legislation did not 
already exist. It is the policy of the Department of Labor to recommend that 
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the President not ratify any ILO convention until, and unless, any requisite 
implementing legislation is enacted 

It has been pointed out by Senator Bricker that “there is very little ip 
(ILO conventions) which conflicts with the Constitution, or which encroaches 
on States’ rights.” In that connection the ILO constitution has a special pro 
vision for nations with a federal system of government under which conventions 
and recommendations which are appropriate, in whole or in part, for action by 
the constituent States are not considered for ratification at all. This point 
should be emphasized. There is, in fact, no obligation on the United States 
to ratify any ILO convention even though it falls entirely within the Federys] 
jurisdiction. Secondly, in respect to conventions which deal to any extent 
with matters under the jurisdiction of the States, there is no obligation even 
to consider them for ratification This procedure has received the specitic 
endorsement of the American Bar Association. In February 1952 the house of 
delegates adopted the following resolution : 

“Resolved, That the American Bar Association is of the opinion that the 
participation of the United States in international measures for the promoti 
of human rights and fundamental freedoms should be provided for within 
framework similar to that of the International Labor Organization.” 

I think it worthwhile that the committee have before it the full text of a 
joint report by the standing committee on peace and law through United Nations 
and the section of international and comparative law of the American Bar 
Association, upon whose recommendation the house of delegates adopted the 
foregoing resolution: 

“Pursuant to a resolution adopted by the house of delegates at its meeting 
of September 1951, the standing committee on peace and law through United 
Nations and the section of international and comparative law have continued 
their joint and several study of constitutional aspects of international 
agreem. nts. 

“The names of the members of the standing committee are shown at the end 
of this report. The members of the Section Committee on Constitutional As 
pects of International Agreements are Jacob M. Lashly, Ross L. Malone, Jr., 
William D. Mitchell, George M. Morris, Sylvester C. Smith, Jr., Charles W 
Tillett, Harold E. Stassen (chairman until December 27, 1951), and Edgar 
Turlington (chairman since December 27, 1951). 

“The joint report submitted by the standing committee and the section in 
September 1951 contained the following statement : 

“‘Tt was agreed that if the subject of human rights and freedom in the world 
under the United Nations Charter is to be pressed in the current state of con 
flicting and confused ideologies, the best approach would be by way of the pro 
cedure followed by the International Labor Organization, rather than by way of 
legally binding multipartite treaties. The International Labor Organization 
proceeds in an advisory way formulating standards which are embodied in rec 
ommendtions for legislative action by the members of the organization or in 
conventions for ratifications in the usual course, except as specifically provided 
with respect to Federal States which, where an international labor organization 
convention is wholly or partly within the sphere of State action, have the duty 
to m»ke effective arrangements for reference of the convention to the proper 
Federal or State authorities for the enactment of legislation or other action, 
and to report from time to time what has been done.’ 

“The House was not requested to take any action on the basis of that state 
ment. The committee and the section consider it appropriate that approval of 
the agreement indicated in the statement be expressed by the House in the 
resolution recommended above 

“Respectfully submitted. 

“Committee on Peace and Law Through United Nations: Eberhard P. 
Deutsch, George A. Finch, Vermont Hatch, Orie L. Phillips, Frank 
B. Ober, Carl E. Rix, vice chairman, Alfred J. Schweppe, chair- 
man. Section of International and Comparative Law: Lyman M. 
Tondel, Jr., chairman, Wilder Lucas, secretary, Edgar Turling- 
ton, section delegate.” 


a 


While I am discussing the ILO constitution, I would like to clear up a possible 
misconception. It has been asserted that in 1934 when the United States first 
became a member of the ILO, the United States was not bound by convention 
procedure, that the Congress at the time the original resolution was passed took 
the precaution to insure that ILO conventions would be considered as recom- 
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mendations rather than treaties, whereas, in 1948, the joint resolution accepting 
ne amended ILO constitution bound the United States to consider conventions 
1s conventions. 

The fact is that under both the ILO constitution as it was in 1934 and the 
ded ILO constitution as it stands today, nothing adopted by the ILO is 
thing more than a recommendation for the consideration of this Government 
ch its normal constitutional procedures. In 1984 Congress was fully aware 
the ILO was adopting conventions which would be presented to this country 
consideration. This is made clear by the House report on Resolution 43, 
Congress, by virtue of which the United States became a member. 

(he House report on the resolution contains the following statement : 

“The obligations of membersh‘p are simple and limited. The obligation is to, 

rticipate in the exploration of social problems and to exchange information in 
irdto them. The acts of the conference are proposals for action and as such 

be submitted to the member countries for further action. Any agreement 
resolution must go back to the governments in the same way as a treaty pre- 
ired by any international conference. In the case of the United States such 
ty would have to be acted upon by the Senate. This Government would be 

he sole judge as to the procedure that it would follow in each case. The advan- 

e of full membership lies in the right to vote at the conference, right to 
propose subjects for discussion or to object to the inclusion of any subject 

itter for discussion” (H. Rept. 2006, 73d Cong., 2d sess. (1934) ). 

Under both constitutions, if the ILO instrument is in the form of a convention 

i that convention is considered in the United States to be appropriate for 

by the Federal Government alone, then this Government considers 
whether or not it wishes to ratify the convention. There is no obligation to 
itify 

I have already discussed the provisions of the present ILO constitution deal- 
ing with matters considered appropriate, in whole or in part, for action by 

he States. In that case the United States does not even consider them for 
ratification. 

With respect to recommendations, the United States need only refer them 
to the appropriate authorities, Federal or State, or both, for such action as 

ley may consider appropriate. 

The essential similarity of the requisites of membership under the old and 
new ILO constitutions is made clear by an exchange between Senator Millikin 
and the late Senator Thomas, in the debate prior to the passage of the joint 
resolution accepting the amended constitution in 1948. Senator Millikin said: 

“Mr. President, reserving the right to object, I inquire if there is anything 
in the new constitution that fastens any obligation upon us other than to con- 
sider recommendations and recommended conventions.” 

Senator Thomas replied : 

‘There is po change at all in the organization of International Labor Organ- 
ization through the new constitution. Every recommendation they make is to 
be submitted to the member states, and the states will approve them or reject 
them. There is no power at all in the International Labor Organization except 
the power of recommendation. It does recommend the consideration of treaties. 

There is one provision in the amendments which makes it possible, in a 
state such as ours, which is a federated state, where the jurisdiction in regard 
io the recommendation rests in the state, for the Federal Government to pass 
on the recommendation to the individual States. But there is merely a recom- 
mendation, and nothing but information is sent.” 

rhe above legislative history assures my firm belief that no threat to the 
rights of American citizens comes from ILO conventions. They serve a useful 
purpose and legitimately set recommended standards for matters admittedly 
within the domestic jurisdiction of the members of the ILO. 

Section 4 of Senate Joint Resolution 1 and Senate Joint Resolution 2 relate 
to executive agreements and thus would have no effect upon our ILO activities. 
| will discuss these provisions, however, as they affect our migrant labor agree- 
ments 

Senate Joint Resolution 43 proposes an amendment to our Constitution (1) 
depriving any treaty provisions of force and effect if they conflict with a pro- 
vision of the Constitution, (2) depriving a treaty of effect as internal law 
except through legislation which would be valid in the absence of a treaty, 
and (3) declaring that executive agreements shall be subject to the same 
limitations and to regulation by the Congress. In discussing the ILO, with par- 
ticular reference to Senate Joint Resolution 1, I believe it has become apparent 
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that Senate Joint Resolution 48 seems superfluous insofar as our participation 
in the LLO is concerned. 

In view of the nature of some of the charges made about specific conventions. 
I feel it incumbent upon me, where such charges are inaccurate, to point oy: 
the inaccuracies to this committee, for the purpose of indicating that man 
of the fears which have been given as reasons for supporting a constitutiong 
amendment are unjustified. 

Various statements have been made with regard to the maternity protection 
convention, adopted by the ILO in 1952. I would like to point out that con 
trary to the impression given, the subject matter of this convention was not 
new. The maternity protection convention was adopted as convention No 
at the first ILO Conference in 1919. I quote from testimony before the con 
mittee, as follows: “In its earlier years the ILO devoted its efforts to matters 
dealing directly with labor and did excellent constructive work. Its objectiy: 
was that of endeavoring to raise living standards of employees all over the 
world, get them better working conditions, fuller recognition of their rights 
etc.” The standards established by convention No. 1038 rather closely paralle| 
those originally set forth in convention No. 3. 

I would like also to comment on one other point made before this committe: 
in connection with the maternity protection convention. The following phrase was 
quoted from the convention: “In no case shall the employer be individually liable 
for the cost of such benefits due to women employed by him,” indicating that 
this would outlaw arrangements made through collective bargaining. I disagre: 
with that conclusion It was not the purpose of that provision to outlaw such 
arrangements, nor would it have that effect. Its purpose was to prevent an et! 
ployer from being required to contribute to a national insurance fund on th: 
basis of the number of mothers in his employ, or from being required by law 
to pay benefits directly Such requirements would provide an economic basis 
for discrimination against the employment of women. In many countries 
women are employed because employers can hire them for substantially less 
than they have to pay men. The fact that 18 countries ratified the 1919 cor 
vention on maternity protection is an indication that a problem does exist 
some countries, and that legislation protecting working mothers and their chil 
dren in those countries is not an empty gesture. 

The second convention which has been referred to frequently is No. 102, o 
minimum standards of social security. It has been charged that the conventior 
would impose socialized medicine on the United States. Of course, the conven 
tion will not be submitted to the Senate as a treaty, since it deals with a number 
of matters appropriate in this country for action by the States rather than bh 
the Federal Government. Under these circumstances, the supposed threat which 
it offers disappears. 

The statement has been made that convention No. 87 concerning freedom of 
association would, if ratified, impose the closed shop on the United States 
However, this convention does not deal, one way or the other, with union 
security. The convention merely would recognize the right of workers and 
employers to join organizations of their own choosing. 

It has also been asserted that convention No. 88 might federalize the Employ 
ment Service. It is quite clear in my opinion that it would not result in the 
federalization of the Employment Service. In fact, the language in the con 
vention which has been quoted as possibly producing that result, which is from 
article 2, “The Employment Service shall consist of a national system of employ- 
ment offices under the direction of a national authority,” closely parallels the lan- 
guage of the Wagner-Peyser Act. That act established the United States Employ- 
ment Service in the Department of Labor “in order to promote the establishment 
and maintenance of a national system of public employment offices.’ Section 3 (a) 
of the act provides, in part, “It shall be the province and duty of the Bureau 
to promote and develop a national system of employment offices.” As a matter 
of fact, at the instance of the United States, article 2, which had originally 
contained the phrase “under the contro] of a national authority” was amended 
by the conference committee which drafted the convention, to read ‘‘under the 
direction of a national authority” in order to make clear that our present 
Federal-State system would meet the provisions of the article. 

I can assure you that I will always give most careful consideration to ILO 
conventions when I am making recommendations to the Secretary of State 
and the President concerning possible action to be taken by the administration 
and the Congress. I am also sure that they, likewise, will act only in the best 
interests of the country. Finally, I need hardly remind you that any request 
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nsent to the ratification of a convention is at all times subject to the 
hing inquiry of appropriate committees of the Senate, to full floor debate 
to the requirement of a two-thirds vote under our Constitution. I submit 
these steps under present law provide us with the soundest possible safe- 

rds against hasty and ill-advised action. 
In summary of my explanation of the various resolutions as they affect our 
iLO activities, I desire to emphasize that, despite the citation by others of ILO 
entions as demonstrating a need for constitutional amendments, our mem- 
rship in the ILO appears to furnish no justification whatever for the proposals 

msidered by the committee 


MIGRANT LABOR AGREEMENTS 


luding, I wish to touch briefly upon the effect of Senate Joint Reso- 

ms 1, 2, and 43 on Executive agreements involving the Department of Labor. 
the past 5 years the Department of Labor has participated in the negotia- 

and execution of Executive agreements entered into with the Republic of 
co governing the temporary admission of Mexican nationals to the United 
ites for employment in agriculture. Prior to 1949 somewhat similar agree- 
ents were negotiated and carried out by the War Manpower Commission and 

e Department of Agriculture. The current agreement with Mexico, the 

labor agreement of 1951, as amended, was entered into pursuant to 
ec Law 78, 82d Congress, approved July 12, 1951. This act by no means 
mpasses all of the aspects of the migrant-labor agreement. It was enacted 
ily to confer specific authority needed as a practical matter to consummate 
agreement, such as payment by the United States of certain expenses incident 
e selection, transportation, and recruitment of Mexican nationals and to 
ithorize the United States to guarantee to the workers certain contractual 
gations in the event of default by an employer. 
The migrant labor agreement is basically an operating agreement spelling 
the same time the terms and conditions under which Mexican nationals 
iy be employed in this country. 

Senate Joint Resolutions 1, 2, and 43 seem to contemplate legislation closely 

umscribing the authority of the executive branch of the Government in the 
gotiation of international Executive agreements. On the basis of prior 
perience with these Executive agreements, the requirements of these resolu- 
s would seriously impede the negotiation of such agreements and make them 

for all practicable purposes inoperative. 

Of particular importance is the fact that in agreements dealing with the 

juisition of labor to harvest perishable crops, the executive departments 
responsible for the negotiation and execution of the Executive agreements need 
to have authority quickly to review, amend, or add to such agreements when 
the exigencies require action. The limitations imposed upon the executive 
branch by Senate Joint Resolutions 1, 2, and 43 with respect to negotiation of 
executive agreements is equally applicable to negotiations of amendments. 

It is recognized, of course, that the Congress now has, and properly so, the 
authority to take legislative steps to render void any provision of an Executive 
greement. The right of Congress to exercise a veto, however, is far different 

mm the situation which would obtain under these resolutions where apparently 
the agreement would have no force and effect until and unless Congress acted 
ffirmatively. 

The requirement of these resolutions for confirming legislative action leaves 
he door open, from the conclusion of the conference to the time legislation is 
enacted, for endless changes, retractions, repudiations when either Government 

s unable to make firm commitments but only proposals which it will recommend 
to its legislative body. Prior experience demonstrates that this is the inevitable 
result whenever there is any appreciable delay in formal acceptance by either 
government in the agreement reached across the conference table. 

I have heretofore referred to section 2 of Senate Joint Resolution 1. This 
section would appear to affect some aspects of our operations under the present 
agreement with Mexico. It states that: “No treaty shall authorize or permit any 
foreign power * * * to supervise, control, or adjudicate rights of citizens of 
the United States within the United States enumerated in this Constitu- 
tion * * *” 

No citizen of the United States is subject to the provisions of the migrant 
labor agreement of 1951, as amended, unless he voluntarily contracts to employ 
Mexican workers brought into the United States under such agreement. In gen- 


f 
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eral, the agreement contemplates that neither Government shall act unilaterig}}y 
with respect to any of the provisions in the agreement. In cases of disputes 
under the agreement, the final determinations with respect to the rights of the 
American employers, as well as the rights of the Mexican workers, are joint 
made pursuant to article 30 of the agreement by the Secretary of Labor and 
representative of the Mexican Government in Washington. To this extent rights 
of citizens of the United States within the United States may be considered 
as adjudicated by a “foreign power” within the meaning of section 2 of Senate 
Joint Resolution 1 

It has always been difficult to reach satisfactory agreements in connectio 
with the migrant-labor program. There seems to be little doubt that amend 
ments to the Constitution or legislation such as are proposed would add great 
to this difficulty or make it impossible to reach any satisfactory migrant-labor 
agreements with respect to farm labor. 


the 


STATEMENT OF GEORGE A. FINCH, SR., MEMBER, COMMITTEE on 
PEACE AND LAW, AMERICAN BAR ASSOCIATION 


Senator Smirn. Mr. Finch, now I will ask you not to be too modest, 
but identify yourself. Of course I know who you are, what you have 
done and what you have been doing, but the record will not carry it 
unless you tell us now about your qualifications and your activities 
and do not be modest. 

Mr. Fincu. Mr. Chairman, and members of the subcommittee, | 
am appearing in this hearing in my capacity as a member of the com- 
mittee on peace and law of the American Bar Association. I might 
say I was born in the city of Washington and I hold a law degree from 
Georgetown University. 

I served in the Department of State under Secretaries Elihu Root 
and P. C. Knox. During that period I was secretary to the Amer- 
ican Commission to Liberia, visited that country and also the French 
territories on the south and the British territory on the north. 

I was assistant legal adviser to the American commission to nego- 
tiate peace in Paris in 1919 and accompanied President Wilson on 
the George Washington. 

I visited Japan, Korea, Manchuria, and China in 1929. I met 
Generalissimo Chiang Kai-shek several times, also Dr. Sun-Fo, the 
son of Dr. Sun Yat-sen, the founder of the Chinese Republic. I also 
met Mr. Yoshida, who is now the Prime Minister of Japan and prac- 
tically all of the leading officials of the Japanese, Manchurian, Chi- 
nese, and Korean Governments at that time. 

Senator Warxins. Did you help write the Treaty of Versailles? 

Mr. Frvcu. I was an assistant legal adviser. My principal con- 
tribution was to prepare the memorandum which told President Wil- 
son there was no legal basis for hanging the Kaiser for starting the 
war. 

Senator Smirn. That is the reason he was not hanged, I gather! 

Mr. Fixcu. I will not make any further statement than I have. 

Senator Bricker. They did not pay any attention to your brief, did 
they ? 

Senator Drrxsen. That was one court that did not meet and that 
was one set of judges that was not appointed. 

Mr. Fincu. That is right. 

I have been delegate to several inter-American conferences. I have 
been around to South America several times, been to Canada, Mexico, 
and Cuba, visited Europe several times, the countries of Central Eu- 
rope and Great Britain. 
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ive some other titles besides being a lawyer. I am a professor 
ternational law of the Georgetown School of Foreign Service. 

m president of the Inter-American Academy of Comparative and 

rnational Law of Habana, Cuba. I am a member of the Cura- 
m of the Academy of International Law at the Hague. I have 
red at the Hague. I have lectured at the University of Michi- 
. Washington, at Seattle, and McGill University in Canada. 
| am also the editor in chief of the American Journal of Interna- 
il Law. 

Senator Dirksen. What do you do with your spare time? 

Mr. Frvcu. I prepare memorandums and testify before the Senate 

liciary Committee. 

Senator Smirn. What. else? 

Mr. Fincu. Well, | am a member of several organizations. I am 

member of the executive committee of the American Institute of 
International Law. I will refer to Who’s Who in America for any- 

ig that I have forgotten to tell you. 
ator Watkins. Have you the right to practice law anywhere 
tside the United States? 

Mr. Frycn. No; I have not. I do not have the right to practice 

anywhere except the District of Columbia. I cannot even prac- 

e law in Maryland where I live. 

Senator Smirn. Let the record show, lest someone might think 
Mr. Finch was bragging, that this information was insisted upon and 

xtracted from him by the committee. 

Mr. Finca. Mr. Chairman, in view of the fact that I have had 
me oportunity to make some observations outside of this eae 
; well as within it, I want to make my position perfectly clear at the 
outset. 

Senator Smiru. Before you begin that, there is one thing the chair- 

in would like to ask you to do and I imagine the other members 
of the committee would like to hear: this morning did you hear Gov- 

rnor Stassen’s testimony ¢ 

Mr. Fincu. I heard Governor Stassen’s testimony. 

Senator Smiru. Now, his ideas of some of the legal principles in 
volved seem to be somewhat at variance with some of the ideas of 
some members of the committee. Now, I would like for you to 

discuss frankly and freely any consideration you may have given to 
(iovernor Stassen’s opinion and bearing in mind all we are trying to 
do is to reach a proper conclusion about these particul: ir matters be 

ause you are the man who has had so much experience that you 
should be able to give us an answer to the questions that he raised. 

Mr. Fincn. Mr. Chairman, as I remember his testimony, and I have 
a copy of his paper here, but I will not take the time to look it up, 
| think that Governor Stassen, when he came to talk about treaties of 
friendship and commerce and navigation, was a little weak on his 
understanding of what the Congress of the United States could do 
under the interstate and foreign commerce clause. I am going to dis- 
uss that in a little detail in my paper, so I will not elaborate at this 

me. 

I may say something more about what he said. I think also that 
his fears about the effects of the amendment of the American Bar 

Association, which I am speaking principally to, are not well taken. 
I think most of the argument he made omitted the fact that his 
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agency is operating under the laws of Congress and these amendments 
do not affect those laws at all. The whole argument, I think, was 
heside the point, and I think a good deal of the arguments of the 
other Government witnesses who have been here have been beside the 
point. I will try to point that out as I go along. 

I started to say in my paper can I sincerely hope, as a person with 
the experience that I have had, going around the world and being 
what you might call an intern dicmaldet think I might qualify to 
bea profe ssional internationalist, I have devoted practic -ally my whole 
life to the subject of internationalism—I sincerely hope that the United 
Nations will succeed as an organization for the maintenance of inter 
national peace and mearits by collective action. I deeply regret that 
up until now that primary objective has not been achieved in any 
appreciable measure and that this vital task of the United Nations, 
which ought to be fulfilled by all the members, has been throw 
almost wholly upon the United States. 

Moreover, I am a believer in international cooperation on a really 
reciprocal basis for the mutual be nefit of the contracting states. 

Collective security against aggression and international cooperation 
in other fields can and should be ac« ‘omp lished without sacr ifici Ing our 
form of government or the fundamental principles upon which it is 
founded. That was the expressed intention of the Charter of the 
United Nations, which stipulates that nothing contained in it— 
shall authorize the United Nations to intervene in mi itters which are essentially 
within the domestic jurisdiction of any state (art. 2, par. 7). 

Without that provision it is doubtful that the Senate would have given 
its advice and consent to the ratification of the charter. This reserva- 


tion, which applies to every chapter, article, and paragraph of the 
charter, was, however, later virtually abrogated by Executive fiat, 
so far as the United States is concerned. I refer to the statement 
published in 1950 by the State Department, with the approval of 
President Truman, that- 


1A comparable provisien in the League of Nations Covenant was a limitation on the 
powers of the Council in the settlement of international disputes only. The provision was 
carried over in that sense in the Dumbarton Oaks proposals; but at the United Nations 
Conference in San Francisco the sponsoring governments transferred the paragraph in 
revised form to its present position as “a governing principle for the whole Organization 
and its members.” (Charter of the United Nations, by Goodrich and Hambro, rev. ed., 
Boston, 1949. p. 111.) ‘The authors of this volume, Prof. Leland M. Goodrich. of Brown 
University, then director of the World Peace Foundation, and Edvard Hambro, then Regis- 
trar of the International Court of Justice at The Hague, make the following explanation 
of the changed position of the paragraph in the United Nations Charter : 

“In the view of the sponsoring governments this change was required by the broadening 
of the scope of the Organization's functions, particularly in respect to economic, social 
and cultural matters It was intended. in particular, to require the Organization in carry- 
ing out its economic and social objectives to deal with governments, instead of allowing 
the Organization to ‘penetrate directly into the domestic life and social economy of the 
member states.’ ’ 

The words in half quotes are from a statement of Mr. John Foster Dulles, of the United 
States delegation at the San Francisco Conference, who had an important part in the 
formulation of art. 2, par. 7, of the Charter. (Goodrich and Hambro, ibid.) These authors 
comment as follows: 

“There can be little question regarding the importance of the paragraph. It establishes 
the principle that certain matters are to be excluded from the competence of the United 
Nations to act, in much the same way that the 10th amendment of the Constitution of the 
United States together with other provisions of the Constitution limit the sphere of action 
in the Federal Government.” 

om e * . . e . 

“The practice of the United Nations makes it clear, as indeed does the phraseolozy of 
art. 2 (7). that the word ‘intervention’ as used in the paragraph is not to be given a narrow 
technical interpretation While discussion does not amount to intervention, the creation 
of a commission of inquiry, the making of a recommendation of a procedural or substantive 
nature, or the takine of a binding decision constitutes intervention under the terms of 
this paragraph." ((Ibid., p. 120.) 
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re is no longer any real distinction between domestic and foreign affairs (Pub 

ition No. 3972). 

| would like to interpolate here in support of my statement that I 
io not believe that the Senate would have ratified the charter if that 
provision had not been in it because of the personal knowledge of the 
ittitude the Senate has taken for years with reference to all sorts of 
treaties that have come up before the Senate, particularly general 
ibitration treaties, in which they have reserved the domestic ques 

ms to the United States from the effects of those treaties. 

Now, in pursuance of that official statement, treaties are now before 
he Senate or in course of negotiation by representatives of the United 
States in organs or specialized agencies of the United Nations which 
would entangle the United States in international commitments to con- 
trol the treatment of our citizens at home in matters which, up to the 
present time, have been generally recognized as essentially within the 
domestic jurisdiction of States. 

[ realize that Mr. Dulles’ statement has changed somewhat the ap- 
plication of that to some treaties, but not to all of them. That is a 
change in the international situation which is ignored by those who 
oppose any amendment of the treatymaking provisions adopted by 
the Founding Fathers. 

Che abrogation of a law of the State of California due to the in- 
fluence of the moral commitments of the United States in the Charter 
of the United Nations has already been referred to by Mr. Frank E. 
Holman, past president of the American Bar Association, in discussing 
the Fujii case before this subcommittee. Other potential interna- 
tional commitments in the field of domestic affairs are embodied in 
the so-called Genocide Convention—which incidentally was sent to 
the Senate by the President, with a letter stating it was urgently 
necessary for speedy action. 

Senator Warkrns. You do not mean the present President ? 

Mr. Fincn. No. I mean when it was sent; I think in 1949. It was 
important; public reason required speedy action on the Convention 
at that time, and that is in the document before the Senate in the 
letter—the draft Covenant on Human Rights, the draft Statute for 
an International Criminal Court—I have seen no disclaimer at all we 
are not going to withdraw from those negotiations. As a matter of 
fact, the United States delegate at the present session of the United 
Nations was instructed to proceed with those negotiations. I will 
have something more to say later about that court—and some of the 
conventions drafted by the International Labor Organization. 

A Convention on the Political Rights of Women has recently been 
approved by the General Assembly of the United Nations and will 
soon be opened for signature by the members. This Convention is 
drawn in self-executing terms and stipulates for equal rights to suf- 
frage, the right to be elected to public office, and to exercise public 
functions on the same terms as men (United Nations Bulletin, vol. 
XIIT, No. 3, Aug. 15, 1952, p. 232). If ratified by the United States, 
the Convention’s provisions would immediately supersede all State 
laws and constitutions in conflict with them. 

Mr. Dulles has announced we will not sign that Convention. There 
are other items on the program of the Commission on Human Rights 
which I will not discuss now but which will contain or will be subject 
to potentially the same objections. 
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The adoption of the proposed constitutional amendment now before 
this committee relating to the treatymaking power would stop the 
prevailing trend to regard the United Nations as but the first step in 
the ultimate establishment of a world government in which the United 
States would occupy the position of a province. The establishment 
of the affairs of the whole world and, as a result of the Thirty Years’ 
catastrophe that could happen to this world. Our present system of 
national governments, our National-State system, sovereign States, has 
only been in existence for 300 years, the most successful world govern 
ment that ever existed. The Roman Empire at one time had control 
of the affairs of the whole world and, as a result of the Thirty Years’ 
War, ended in 1645, the states of the world declared their independ 
ence. Hugo Grotius was the historian of that period. 

Now, the so-called liberals, the people who are opposing things that 
we are trying to do here, would take us back into that era from which 
we emerged 300 years ago and subordinate our sovereignty, whic! 
means our freedom and our independence, to some foreign power 1) 
which we would have but one vote among many of people who have 
not our same ideals, who have not, some of them, even our same cul- 
ture, who do not even know what some of our phrases, such as “separa 
tion of church and state” and “freedom of religion,” “freedom of 
press,” “freedom of assembly.” mean and cannot understand it. 

Senator Smirnu. That emergence was only after the expenditure of 
a great amount of blood and suffering of the people of Europe. 

Mr. Frncn. If anyone here doubts that, Senator, let them read the 
history of the Thirty Years’ War and see what condition Europe was 


in when that war ended. 
Senator Smiru. That was the war that decimated the population 


of Europe, brought it down 25 percent. 

Mr. Fincn. It brought it down from 20 million people to 6 million 
people and reduced portions of Europe to states of cannibalism. In 
ete it was much worse than anything we have in the world today. 

nd yet people who think as liberals and regard us as conservatives 
te a us we ought to go back to such conditions as that. 

Senator Warxins: Would you say that the world has improved a 
oreat deal since then: now this world government would be a govern 
ment that would deal justly with everybody and prevent wars? 

Mr. Fincu. We have made improvements in material things, but 
human nature has not changed one whit. Human nature is the same. 
We all need three meals a day or as many as we can get. We all need 
shelter. We all need housing. We need medical attention, but we 
need very little improvement in human nature. Do not mistake mate- 
rial advancement for improvement even in human nature, or morals, 
Wr spiritual values. 

Senator Warkins. How about this so-called Federal Union, taking 
in Europe, or Atlantic Union ? 

Mr. Fincu. When I say “world government,” I include all of that. 
I do not want to discuss each one separately. 

Senator Warkrns. There are two movements, as you know: One 
World, and the other is the Atlantic Union. 

Mr. Frxcu. One is just a prelude to the other. Mr. Clarence Streit 
started out by thinking he could get the whole world and then he 
started out by chopping off certain parts of the world and then coming 
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to what he called the European democracies, and now he has it 
ed to something lower than that. 

ould say here, Mr. Senator, that men like Mr. Streit and men 

Mr. Justice Owen Roberts are all ‘forced to admit, and Mr. 
idmitted to me in a public meeting, that you cannot have any 
se things without changing the form of government of the 

d States. That is what this progressive movement through this 

se of the treatymaking power has for its objective in the United 
Evidence which is indisputable has been placed before this sub- 
\ittee which demonstrates that the philosophy underlying the 
ted Nations conventions in the field of human rights approximates 

e nearly the principles of the Constitution of Soviet Russia than 
e of the Constitution of the United States. I need not repeat 
testimony given to this effect concerning the activities of the In- 
ational Labor Organization by Mr. W. L. McGrath. And you 
had another witness testify as to that, and I will not stop on that. 
lhe chief witness that may be called to prove the progressive social- 
and communistic trend of United Nations Conferences is the 
rman of the United Nations Human Rights Commission, Mr. 
irles Malik. of the Lebanon. Huis statement during the last session 
e Commission in 1952 is appended to the report of the committee 
peace and law of the American Bar Association, dated September 
, 1952, already filed with this subcommittee. I shall here quote only 
1 few sentences from Mr. Malik’s statement : 

[| think a study of our vroceedings will reveal that the amendments we 


ited to the old texts under examination responded for the most part more 
viet than to western promptings. * * * 


voes On: 


e concept of property and its ownership is at the heart of the great ideolog- 
CO nflict of the present day. It was not only the Communist representatives 
» riddled this concept with questions and doubts: a goodly portion of the 

Communist world had itself succumbed to these doubts. A study of this 

ticular debate will reveal the extent to which the non-Communist world has 

en communistically softened or frightened. It seems incredible that in these 
onomic matters, which reflect indeed much more than mere economic diver- 
cies, the Western World is so divided on itself as to be incapable of presenting 
common front against communism. 

Again and again it became apparent that our difficulties stemmed for the 

iost part from radical differences in intent in regard to fundamental concepts. 

That is the end of the quotation from Mr. Malik. Mr. Malik, I 
igain say, is from the Lebanon. I would suggest that those who 
are interested more in Mr. Malik’s views along these lines read an 
article which he published in Life magazine for October 31, 1952, 
entitled, “A Message From the Friend of the West.” It is his warn- 
ng to the West against these very things that are happening to us 
in these international conferences. 

Opponents of the constitutional amendment relating to the treaty- 
aking power reply that the Senate may be relied upon to protect 
this country from ill-advised treaties. I leave the answer to that to 
the Senators themselves. 

It is then urged that even if the Senate should consent to the rati- 
fication of a bad treaty, that Congress has the power at any time 
to abrogate it by legislation. Legally, that is true, but I submit that 
the United States should not participate in the negotiation of treaties, 
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the effect of which would be to build around us a wall of socialistic 
and communistic containment in anticipation of the withering away 
of our principles of human freedom and of the decay of the free 
institutions we have established to secure them. Are we so certain 
of our internal strength that we can resist indefinitely the commu 
nistic softening to which we are being subjected? By adopting the 
proposed amendment relating to the treatymaking power, our rep 
resentatives in future international conference, as well as the repre 
sentatives of other nations, will be placed on notice that the America 
way of life and the Constitution adopted to secure it cannot be r 
placed by a gradual process of creeping paralysis through successiy 
treaties becoming the supreme law of the land without the approval 
of the American people acting through the Congress. 

Senator Dirksen. Mr. Finch, can you think of a better safeguari 
than to impose upon our representatives abroad the necessity of saying 
when a thing like this comes along, “We are sorry, but in the Con 
stitution of the United States there is a provision that we simply 
cannot do it.” That ends it. 

Mr. Fincn. Why, certainly that ought to be done. I should say 
right here—I would like to interpolate again—that up to compara- 
tively recent times the representatives of the United States at inter 
national conferences, when they were asked to deal with subjects 
which they knew under our Constitution were matters within the 
States—and in those times we have had delegates who knew that- 
they refused to take part in those discussions or they put reserva- 
tions: “We cannot sign this convention,” or “We cannot ratify that 
because in our countries these matters are subject to the laws of the 
States.” That has been discontinued. 

Senator Warktns. You have heard these gentlemen say here that 
they would be terribly handicapped, that they could not go on with 
these negotiations. 

Mr. Fincn. Senator, I would like to make a statement here. I 
would like to envisage the meeting which is going on now in Geneva 
of the Economic and Social Council with the representatives of all 
those different countries there. I would be willing to state that prac- 
tically none of those countries except the United States has a Consti- 
tution under which what they agree upon there, if ratified, will become 
the law of the land. We are acting in that respect under a great handi- 
cap. Those people can go there and agree to anything they want to. 
They are like our political conventions. They can get up and make 
speeches about ideals for consumption back home and nothing will 
ever be done about it unless their national legislatures later on make 
it the law of the land, which they very seldom do. If we were not 
handicapped by article VI of the Constitution, we could do the same, 
and Mr. Dulles would not have to go to the embarrassment of telling 
other people, “All right, we can talk about these things, but we cannot 
do anything about it.” They are in the same position already by their 
constitution but they do not have to publish it,.to the world. 

Some objections to the proposed amendment conjure up a series of 
pretended calamities that would befall the Nation if any change were 
made in the Constitution as adopted by the Founding Fathers. I dis- 
like to take the time to go into the historical part of it, but so many peo- 
ple have, including the representatives of the Government, that I think 
I should say something about it. 
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fhe views of the founding fathers have had, as I shall show, but 
ttle influence upon the Supreme Court in the interpretation of the 
itymaking power. 
7 1e gh melo e of inserting the treaty-supremacy clause in article VI 
f . Constitution was to compel the States to respect the Nation’s 
promise in the treaty of peace with Great Britain concerning the re- 
wery of British private debts contracted before 7 War for Inde- 
endence. Notwithstanding the decision in Ware v. Hylton ( (1796) 
; Dallas 199), holding this article to be supreme over the confiscatory 
of the States, the clause failed of its purpose and the United 
was obliged to pay Great Britain $3 million in satisfaction of 
confiscated debts. A commentator of the present generation, af- 
tudying the decision of the Supreme Court in its political setting, 


ludes: 
ure vy. Hylton was a case calling for judicial statesmanship of the highest 
It arose under national and international conditions which have never 
i since. Article 4 [of the Treaty of Peace of 1783] was obviously unjust. 
Looked at nationally or internationally the State wartime debt legislation had 
national: purpose. ‘The responsibility for reparation was national and the 
ted States was forced to admit it. (Treaties and Constitutional Law, by 
Willard B. Cowles, 1941, pp. S8—S4). 
So this clause which had such a tremendous influence upon the 
treatymaking power of the United States practically failed of its 
ginal purpose at the time it was inserted in the Constitution. 
lhe treaty supremacy clause was vigorously opposed in some of the 
State conventions when the Constitution was submitted for their rati 
tion. Criticism of the Constitution on this ground was one of 
he main reasons for the addition of the Bill of Rights. Unless this 
hase of our constitutional history is studied, there is little point in 
ing to dogmatize on what the Founding Fathers meant by the 
treaty supremacy clause. Patrick Henry declared in the Virginia 
State Ratifying Convention : 

Sure I am, if treaties are made infringing our liberties it will be too late to 
that our constitutional rights are violated. * * * Suppose you be arraigned 
fenders and violators of a treaty made by this Government. Will you have 
r trial which offenders are entitled to in your own Government? Will you 

ead a right to the trial by jury? (Cowles, op. cit., p. 35.) 

Those who object to amending the treatymaking power because of 

e fancied dangers involved, fail to see the actual dangers to our con- 

stitutional rights as foreseen by Patrick Henry which are inherent in 
proposals now under consideration by the United Nations. I refer to 
the draft statute for an international criminal court formulated by a 
United Nations Committee at Geneva in the summer of 1951 under an 
American chairman appointed by the State Department. The most 
significant feature of this proposal from an American point of view 
s its express prohibition of trial by jury. Should the United States 
persist in participating in the formulation of this statute and eventu- 
ally ratify it, we could not carry it out in good faith, with reference 
to crimes committed in the U nited States, without violating our con- 
stitutional requirements securing the right of trial by jury and in the 
State where the crime is committed, not to mention other important 
rights of fair trial, and so forth. Moreover, the draft statute could 
not in such cases be applied by the United States without infringing 
ipon the judicial power as laid down in the Constitution, namely, that 
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there shall be but one Supreme Court, and that the trial of all cases 
arising under treaties shall take place in the Federal courts (article 
ITI, secs. 1 and 2). 

We just cannot create an international court to be supreme to our 
one Supreme Court or try them in international courts, because { 
Constitution provides that crimes arising under treaty shall be subje 
to the jurisdiction of our Federal courts. 

The ado .. of the proposed amendment would remove the clo 
expresse d by Mr. Justice Holmes in Missouri v. Holland that treaties 
must be made it pursuance of the Constitution, because article V] 
now reads see treaties need only be made under the authority of the 
United States, which may mean no more than “the formal acts pr 
scribed to make the convention.” Namely, that if we conclude any 
treaty on any subjec t. and the Senate uvrees To it by a two-thirds 
then that isa tre ity inder the authority ot the United States Witho 
reference to any other provisions of the Constitution. That is What 
Mr. Justice Holmes means, and it cannot mean anything else. 

The proposed amendment will prevent further development of t 
dicta of Mr. Justice Sutherland in the Curtiss-Wright case (1936 
299 U.S. 304) that the treaty power does not rest in grant in the Co 
stitution we take it another step but is inherent in the soverelonty 
ot » Nation, a view which found support in the minority opluons 
of the 5s Supreme Court in the recent steel-seizure case | Youngstown ¢ 
v. Naw (1952, 343 U.S. 579) ). 

We s this progression of ideas about this extent, this unlimited 
extent of the treatvmaking power and we are now having it brough 
forward that it does not rest in grant at all, it is inherent in th 
Government. 

Another series of objections are grounded on the argument th 
the proposed amendment would seriously curtail the treatvmak ng 
power of and prevent the Government from entering into necessar’ 
treaties. I shall undertake to show that these arguments are not 
tenable. 

The amendment approved by the American Bar Association would 
not interfere in ary way with the conclusion of treaties under article 
VI of the Constitution as it now stands. The first sentence of the 
amendment that 


¢ 
¢ 
i 


) 
} 
| 
t 


A provision of a treaty which conflicts with this Constitution shall not be of 
any force or effect 
would have no bearing on the negotiation and ratification of treaties, 
except to admonish the American negotiators that they are subject 
to the Constitution and derive no extra constitutional authority or 
power because they happen to be at the time conducting negotiations 
with a foreign government. 

I would like to call attention to a sentence in the opening part of 
Secretary Dulles’ statement which I think he did not give sufficient 
consideration to when he said: 

Each of the resolutions now before this committee would deprive the Nation 
of treatymaking power in large areas. They would deny to all treaties the force 
of law, making their enforcement depend on subsequent action of Congress. 

Senator Smiru. That is ridiculous, is it not, that statement ? 

Mr. Frncn. The amendments themselves have no bearing on the 
negotiation and conclusion of treaties, giving them all the interna- 
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| force and all the validity in our courts which they have as 
al instruments of the Government. 
Senator Warkins. As between us and other nations. 
Mr. Fincu. And other nations. It is only when the treaty becomes 
lative in character as bearing on the people of the United States 
distinguished from its Government that these amendments have 
effect or would have any effect within the United States. 
The second sentence of the American Bar Association reads: 
reaty Shall become effective as internal law in the United States only 
ugh legislation which would be valid in the absence of treaty 
e adoption of the first clause of this provision would have no more 
ct upon the treatymaking power of the United States than similar 
visions of law have upon the treatymaking powers of substantially 
ther nations of the world. An analysis of modern constitutional 
provisions concerning the treatymaking power was printed in the 
Report of the Committee on Peace and Law for September 1, 1950. 
| would like to suggest here, Mr. Chairman, the State Department 
supplied a memorandum about some of these provisions. This 
eport of the Committee on Peace and Law of September 1, 1950, con 
tains an analysis of the treaty provisions of all the nations of the 
orld which at that time had constitutions. Anyone can read what the 
State Department says and can read what we say in our report and 
ide for themselves whether our statement is correct or not. 
Senator Warkins. Has that been made a part of the record ¢ 
Mr. Fincn. I would suggest you make it a part of the record. 
Mir. Smrrury. That was made part of the record in Senate Joint 
Resolution 130, and the State Department submitted a similar com- 


I 


lation when Mr. Dulles appeared. The compilation of the Ameri- 
in Bar appears in the hearings on Senate Joint Resolution 130, begin- 
ning at page 496. The State Department compilation appears in the 


earings on this resolution at the conelusion of Mr. Dulles’ formal 


statement, 
Senator Smrru. Suppose we make it a part of the record of this case. 
Senator Warkrns. I would like to have it available. 
Mr. Fincn. I have a copy. I would be glad to submit it for the 
record. 
(The information follows:) 


MopERN CONSTITUTIONAL PROVISIONS CONCERNING THE TREATYMAKING POWER 


The summaries and texts collated herein are based upon or reproduced from 
Constitutions of Nations, a compilation in the English language of existing con- 
stitutions of the nations of the world, collected, annotated, and published by 
\mos J. Peaslee in three volumes, The Rumford Press, Concord, N. H., 1950, 
$22.50 per set. Unless otherwise stated, all references are to that publication. A 
few constitutions of miniature states or in which treatymaking is completely 
Within the prerogative of the monarch, are omitted. 

{fghanistan, Fundamental Principles, October 31, 1931 (Peaslee, I, 21-34) 

Art. 7, Rights of the King. Conclusion of peace and treaties generally. 

Art. 46. Contracts, agreements, and grants of concessions (monopolies), 
whether relating to trade, industry, agriculture, etc., and whether Afghan or 
foreign, will be concluded with the approval of the National Council. 
ilbania, Constitution of, March 15, 1946 (Peaslee, I, 39-50) 

Art. 54 (8). The Presidium of the People’s Convention ratifies international 
treaties, except when it considers it necessary for ratification to be made by 
the People’s Convention. 
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Art. 59. The Government carries out treaties with foreign governments and 
other international obligations. 

Art. 60. The Government is composed of the Prime Minister, deputy Prime 
Minister, the Ministers, Chairman of Committee for Economie Planning, and 
Chairman of the Committee of Control. 


irgentine Republic, Constitution of, March 16, 1949 (Peaslee, I, 58-88) 

The President concludes and signs treaties, subject to approval of Congress, 
Art. 68 (19) and Art. 83 (14). 

Art. 22. This Constitution, the laws of the nation dictated by Congress jn 
consequence thereof, and treaties with foreign powers are the supreme law of 
the nation; and the authorities of each Province are obliged to conform thereto, 
notwithstanding any rule to the contrary which the provincial laws or consti- 
tutions may contain, with the exception so far as the Province of Buenos Aires 
is concerned, of treaties ratified following the Pact of November 11, 1859. 

Art. 95. The Supreme Court of Justice and the inferior courts of the nation 
shall have jurisdiction of all cases turning upon points governed by * * * 
treaties with foreign nations. 


justralia (Peaslee, I, 93-114). See Great Britain and the British Common- 
wealth 


Belgium, Constitution of, February 7, 1831 (Peaslee, I, 127-143) with amend- 
ment 
Art. 68. The King makes treaties of peace, of alliance and of commerce, 
Treaties of commerce, and treaties which may burden the State, or bind Belgians 
individually, shall take effect only after having received the approval of the 
two houses. 


Bolivia, Constitution of, November 23, 1945 (Peaslee, I, 153-176) as amended 

Art. 94 (2). The President shall have power to negotiate and conclude treaties 
with foreign nations and to exchange them when approved by Congress. 

The Congress in joint session shall approve or reject international treaties 
and conventions of all kinds (arts. 59 (13) and 60 (5)). 

Brazil, Constitution of, September 24, 1946 (Peaslee, I, 181-228) 

The President shall have exclusive power to conclude international treaties 
and conventions, subject to ratification of the National Congress. Art. 87. 

Che National Congress shall have exclusive power to give final decision respect- 
ing treaties and conventions celebrated with foreign states by the President of 
the Republic. Art 66 (1). 

The Federal Supreme Court shall have power to judge in ordinary appeal cases 
decided by local judges based on contract or treaty between a foreign state and 
the Union. Art. 101, II (b). And to judge on special appeal when the decision 
is contrary to the text of a federal treaty or law. Art. 101, III (1). 


Bulgaria, Constitution of, December 4, 1947 (Peaslee, 1, 233-245) 


Art. 35 (9). The Presidium of the National Assembly ratifies and denounces 
treaties concluded by the Government. 

Art. 39. The Government consists of the President and Vice-Presidents of the 
Council of Ministers, the Ministers and the Presidents of certain commissions. 


Burma, Union of, Constitution of, September 24, 1947 (Peaslee, I, 250-294) 


> ow 

The exclusive legislative authority of the Parliament shall extend to the enter- 
ing into and implementing of treaties and agreements with other countries. 
Art. 92 (1), and Union Legislative List 1, 2 (5). 

Art. 185 (1-a). The High Court shall have exclusive original jurisdiction in 
all matters arising under any treaty made by the Union. 

Art. 213 (1). Every international agreement to which the Union becomes a 
party shall be laid before the Parliament. 

(2) No international agreement requiring or likely to require legislation 
in order to give it effect thereto shall be ratified except with the approval of the 
Parliament. 

(3) No international agreement involving a charge upon the revenues of 
the unon shall be ratified unless the terms of the agreement shall have been 
approved by the Chamber of Deputies. 

Art. 214. No international agreement as such shall be part of the municipal 
law of the Union, save as may be determined by the Parliament. 
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issian Soviet Socialist Republic, Constitution of, February 19, 1937 
Peaslee, I, 299-314) 

i (¢). The Council of Ministers of the B. S. S. R. directs relations with 

states in accordance with the general procedure established by the 
S. R. concerning relations of the United Republics with foreign States. See 

if Soviet Socialist Republics. 

(Peaslee, I, 320-366). See Great Britain and the British Common- 

Lith 


Constitution of, September 18, 1925, as amended (Peaslee, I, 412-436) 
President shall conclude and sign treaties. Before their ratification 
must be presented to the approval of Congress. Art. 72 (16), Art. 43 (5). 


1, Constitution of, December 25, 1927 (Peaslee, I, 445-464) 


38. The President shall, in accordance with the provisions of the Con- 
on, exercise the powers of conclusion of treaties. 
58. Prior to the submission to the Legislative Yuan of any * * * 
es * * *, the President and the heads of the various ministries and 
missions of the Executive Yuan shall present the same to the Executive 
Council for discussion and decision. 
63. The Legislative Yuan shall have power to decide upon conclusion of 


Lies, 


mbia, Constitution of, February 16, 1945 (Peaslee, I, 469-599) 
rhe President shall conclude treaties and conventions with foreign powers, 
ch shall be submitted for the approval or rejection of Congress, Art. 76 (22), 
120 (20). 

sta Rica, Constitution of, December 7, 1871, as amended (Peaslee, I, 503-522 

he Executive shall enter into treaties and conventions with the governments 

other nations and exchange them after approval and ratification by the 
vress. Art. 82 (4), Art. 109 (9). 

ba, Constitution of, July 5, 1940 (Peaslee, I, 526-596) 

Che President shall make treaties with other nations, which he must submit for 

e approval of the Senate, except peace treaties which must be approved by 

ongress. Art. 122 (h), Art. 142 (g 

echoslovakia, Constitution of, June 9, 1948 (Peaslee, I, 602-639) 

Sec. 74 (1). The President of the Republic shall negotiate and ratify interna- 

nal treaties. Political treaties, and economic treaties of a general character, 
as well as such treaties as require an Act to be carried into effect, shall require 
enactment by the National Assembly prior to ratification. Treaties involving 
alteration of State boundaries shall be enacted by the National Assembly in the 
form of a Constitutional Act (section 166). The negotiation of international 
treaties and agreements which do not require enactment by the National Assembly 
ind where ratification is not a condition, may be delegated by the President to the 
Government and, with the consent of the Government, to individual members 
thereof. On what conditions economic treaties of a general character may be 
carried into effect even prior to the sanction of the National Assembly being 
expressed, shall be prescribed by Act. 

enmark, Constitution of, June 5, 1915, with amendments (Peaslee, I, 644-654) 

{rt. 18. Without the consent of the Rigsdag, the King shall not * * * make or 
dissolve alliances, or conclude or terminate commercial treaties, cede any part 
f the country, or undertake any engagement which may alter existing constitu- 
tional conditions, 

Dominican Republic, Constitution of, January 10, 1949 (Peaslee, I, 658-676) 

The President shall have power to conclude treaties with foreign countries, 
being obliged to submit the latter to the approval of Congress without which 
they shall have no validity nor be binding on the Republic. Art. 33 (15), Art. 
19 (7). 

Ecuador, Constitution of, December 31, 1946 (Peaslee, I, 680-716) 

“he President of the Republic has the power and duty to enter into treaties 
ind ratify them, having first secured the approval of Congress, and to exchange 
ratifications. Art. 92. 


30572—53——_71 
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The Congress approves or disapproves public treaties and other convention 
which may not be ratified or exchanged without this approbation. Art. 58 

Treaties and conventions will be considered by the Congress in joint session jy 
a single discussion, Art. 71. 

The Constitution is the supreme law of the Republic. Therefore, any laws 
* * * pacts or treaties which are in any way contradictory to it or which «& 
part from its text have no validity. Art. 189 
Egypt, Constitution of, April 30, 1923 (Peaslee, I, 721-736) 

Art. 46. The King concludes treaties * * * Treaties of peace, of allianc 
of commerce, of navigation, as well as those which involve either a modification of 
the territory of the State, or a diminution of its sovereign rights, or expenditur; 
of state funds, or which are prejudicial to the public or private rights of Egyptia; 
citizens, will not be valid except after having received the consent of Parliamen: 
El Salvador, Constitution of, August 13, 1886, as amended (Peaslee, I, 740-764) 

The Executive concludes treaties and submits them to the ratification of the 
National Assembly, Art. 91 (7). 

It is the duty of the National Assembly to ratify, amend, or reject treaties o; 
conventions entered into by the Executive with other nations; but no treaty or 
convention which in any way restricts or affects the exercise of the right of in 
surrection, or violates any constitutional provision, shall ever be ratified. Art 
6S (29). 

Finland, Constitution of, July 17, 1919 (Peaslee, 1, T77—-S807) 

Art. 33. The President shall determine the relations of Finland with foreign 
powers, provided that every treaty with a foreign power must be ratified by the 
Diet insofar as it contains stipulations falling within the domain of legislatio: 
or if the Constitution requires such ratification for other reasons. 

France, Constitution of, September 28, 1946 (Peaslee, IT, 8-24) 

The President of the Republic shall sign and ratify all treaties. Art, 31. 

Art. 26. Diplomatic treaties duly ratified and published shall have the force 
of law even when they are contrary to internal French legislation: they shall re 
quire for their application no legislative acts other than those necessary to ensur 
their ratification 

Art. 27. Treaties relative to international organization, peace treaties, com 
mercial treaties, treaties that involve national finances, treaties relative to the 
personal status and property rights of French citizens abroad, those that modify 
French internal legislation as well as those that involve the cession, exchange, or 
addition of territories, shall not become final until they have been ratified by an 
act of the legislature. 


Great Britain and the British Commonwealth. See quotation in the text, fron 
A. D. McNair, The Law of Treaties 

According to British constitution law, the conclusion and ratification of 
treaties are within the prerogative of the Crown. ‘Such treaties as affect privat 
rights and, generally, as require for their enforcement a modification of the 
common law or of a statute must receive parliamentary assent through an en 
abling Act of Parliament. Oppenheim’s International Law, 7th ed. by Lauter 
pacht, Vol. I (1949), p. 38. 

Within the British Empire there is a well-established rule that the making of 
a treaty is an executive act, while the performance of its obligations, if they 
entail alteration of an existing domestic law, requires legislative action. Unlike 
some other countries, the stipulations of a treaty duly ratified do not within the 
Empire, by virtue of the treaty alone, have the force of law. If the nationa 
executive, the government of the day, decide to incur the obligations of a treaty 
which involve alteration of law, they have to run the risk of obtaining the assent 
of Parliament to the necessary statute or statutes. To make themselves as secure 
us possible, they will often in such cases before final ratification seek to obtail 
from Parliament an expression of approval. But it has never been suggested 
and it is not the law, that such an expression of approval operates as law, or that 
it in law precludes the assenting Parliament or any subsequent Parliament from 
refusing to give it sanction to any legislative proposals that may subsequently be 
brought before it. Lord Atkin, speaking for the Judicial Committee of the Privy 
Council in Attorney-General of Canada v. Attorney-General of Ontario and Others 
(1937), A. C. 326, quoted by Robert B. Stewart in Treaty Relations of the British 
Comoniwealth of Nations, New York, Macmillan Co., 1989, p. 241. Dr. Stewart's 
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-ontains an excellent treatment of this and other phases of treaty-making 
ibers of the British Commonwealth. See especially Chap. IX entitled 
nt-day Treaty-making Procedure.” The practice of the Labor Government 

treaties before Parliament prior to ratification is covered, loc. cit., p. 235, 0. 
Constitution of, June 1-14, 1911 (Peaslee, II, 51-66) 

The King concludes treaties. Nevertheless, treaties of commerce and 
hers granting concessions concerning which, according to other provisions 
present Constitution, nothing can be determined without a law, or which 
burden upon Greeks personally, are not valid without the consent of the 
of Representatives. 

emala, Constitution of, March 11, 1945 (Peaslee, II, 71-108) 
President concludes treaties subject to the approval of Congress before 
tion. The favorable vote of two-thirds of the whole number of deputies 
the Congress is required for approval. No treaty, convention, pact, or 
ent may be approved that affects the integrity, sovereignty, or independ 
if the Republic, or which is contrary to the Constitution. Art. 119 (9), 
137 (G6). 
ti. Constitution of, November 22, 1946 (Peaslee, II, 112-113) 
Art, 84. The President makes all treaties or international conventions, subject 
the sanction of the National Assembly, to which he likewise must submit all 
executive agreements for ratification. 


Honduras, Constitution of March 28, 19386 (Peaslee, II, 185-158) 


Che Executive Power concludes treaties, submitting them to the ratification 
f Congress at its next session. Art. 101 (25) Art. 121 (18). 
Hungary, Constitution of January 31, 1946 (Peaslee, II, 162-167) 

Art. 11 (1). The President of the Republic shall, through the government, 

nclude agreements with foreign powers; should, however, the subject of a 
ertain agreement affect the competence of legislation, the agreement cannot 
he concluded until after having been duly approved by the National Assembly. 
Iceland, Constitution of July 17, 1944 (Peaslee, II, 171-188) 

Art. 21. The President concludes treaties with other states. Except with the 
consent of the Althing, he may not make such agreements if they entail renounce- 
ent of or servitudes on territory or territorial waters, or if they imply con- 
stitutional changes. 


Iran, Constitution of December 30, 1906, and Constitutional Law of October 8 
1907 (Peaslee, II, 200-213) 

The conclusion of treaties and agreements and the concession of commercial, 
ndustrial, agricultural or other monopolies must be authorized by the National 
Assembly. Treaties which it may be in the interest of the government or nation 
to keep secret are excepted. Upon the removal of the necessity of secrecy such 
treaties must be communicated to the National Assembly and the Senate, with 
necessary explanations, provided that the interests and security of the country 
demands it. Art, 24 (Constitution) and 52 (Constitutional Law). 


Iraq, Constitution of March 21, 1925 (Peaslee, II, 218-234) 


Art. 26 (4). The King concludes treaties, provided that he shall not ratify 
them without the approval of Parliament. 


ireland, Constitution of December 29, 1937 (Peaslee, II, 239-287) 

Art. 29 (4) 1. The executive power of the State in or in connection with its 
external relations shall in accordance with Article 28 of this Constitution be 
exercised by or on the authority of the Government. 

2. For the purpose of exercise of any executive function of the State in or 
in connection with its external relations, the Government may to such extent 
and subject to such conditions, if any, as may be determined by law, avail of or 
adopt any organ, instrument, or method of procedure used or adopted for the 
like purpose by the members of any group or league of nations with which the 
State is or becomes associated for the purpose of international cooperation in 
matters of common concern. 

(5) 1. Every international agreement to which the State becomes a party 
shall be laid before the Dail Bireann. 
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2. The State shall not be bound by any international agreement involving : 
charge upon public funds unless the terms of the agreement shall have pee, 
approved by Dail Hireann. 

3. This section shall not apply to agreements or conventions of a technical and 
administrative character. 

(6) No international agreement shall be part of the domestic law of the State 
save as may be determined by the Oireachtas (National Parliament). 

/talian Republic, Constitution of, December 22, 1947 (Peaslee, II, 279-302} 

The President of the Republic ratifies international treaties, with previous 
authorization from the Chambers when necessary. 

The Chambers authorize by law the ratification of those international treaties 
which are of a political nature, which involve arbitration or judicial regulati: ns, 


or which entail changes in the national territory, financial burdens, or modifica 
tions of laws. Arts. 80 and 8&7. 


Japan, Constitution of, November 3, 1946 (Peaslee, LI, 307-318) 
Art. 73 (3). The Cabinet shall conclude treaties. However, it shall 
prior or, depending on circumstances, subsequent approval of the Diet. 
Art. 98. This Constitution shall be the supreme law of the nation and no law, 
ordinance, imperial rescript or other act of government, or part thereof, contrary 
to the provisions hereof, shall have legal force or validity. : 
The treaties concluded by Japan and established laws of nations shall be faith 
fully observed. 


obtain 


Korea, Republic of, Constitution of, July 12, 1948 (Peaslee, U1, 338-348) 

The President shall conclude and ratify treaties. The National Assembly shall 
have the right to consent to treaties concerning international organizations, peace 
treaties, treaties pertaining to mutual aid, commercial treaties, treaties finan 
cially incumbent on the state or people, treaties relating to legislative affairs 
Arts. 42 and 59. 

The following matters shall be referred to the State Council for discussion: 
(2) proposed treaties. Art. 72 (2). 

Lebanon, Constitution of, May 28, 1926 (Peaslee, II, 352-360) 

Art. 52. The President of the Republic negotiates and ratifies treaties. 

* * * Treaties which involve the finances of the State, commercial treaties, 
and in general treaties which cannot be denounced at the expiration of each 
year are not final until they have been approved by the Chamber of Deputies. 
(A single legislative assembly.) 

Liberia, Constitution of, July 26, 1847 (Peaslee, II, 364-372) 


The President shall have the power to make treaties, provided the Senate 
concurs therein by a vote of two-thirds of the Senators present. Art. III. 


Luxembourg, Constitution of, October 17, 1868 (Peaslee, II, 398-410) 
Art. 37. The Grand Duke makes treaties. No treaty shall be valid before it 


has received the assent of the Chamber. Secret treaties are abolished. 
Uexico, Constitution of, January 31, 1917 (Peaslee, II, 415-461) 

The President makes treaties with foreign powers, submitting them for rati- 
fication to Congress. Art. 89 (X). 

The Senate shall have the exclusive power to approve the treaties and diplo- 
matic conventions concluded by the Executive with foreign powers. Art. 76 (1). 

The Federal Courts shall have jurisdiction of all controversies of a civil or 
criminal nature arising out of the application and enforcement of the Federal 
laws or out of treaties concluded with foreign powers. Art. 104 (I). 

This Constitution, the laws of Congress arising thereunder, and all treaties 
in accordance therewith already entered into or which in the future may be en- 
tered into by the President of the Republic, with the approval of the Senate, 
shall be the supreme law of the land, and the judges in every State shall be 
bound by this Constitution and by those laws and treaties, in spite of conflicting 
provisions in the constitution or laws of any State. Art. 133. 

The Netherlands, Constitution of, August 24, 1815, reissued January 22, 1947 
(Peaslee, II, 513-542) 

Art. 60. The King shall conclude and ratify all treaties with foreign powers 
Unless the King shall have reserved to himself by law the right to ratify a 
treaty, that treaty shall not be ratified until it shall have received the approval 
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States General. Adherence to/and denunciation of/treaties shall be done 
King solely by virtue of law. 


land (Peaslee, II, 545-632). See Great Britain and the British Com- 
wealth 
ua, Constitution of, January 21, 1948 (Peaslee, II, 636-671) 
President is competent to enter into treaties and other diplomatic agree- 
ts and to ratify them, upon approval of the legislative powers. Art. 182 (7), 
83 (7): 
285. The Constitution is supreme law of the Republic. No laws, decrees, 
ons, orders, dispositions, pacts, or treaties which are in conflict with it 
ch in any way alter its provisions have any validity. 
iy, Constitution of, May 17, 1814, with amendments (Peaslee, II, 675-688) 
26. The King shall have the right * * * to make and denounce treaties 
Treaties bearing on matters of special importance, and, in any case, 
treaties as, according to the Constitution, necessitate a new law or a de- 
on the part of the Storthing in order to be carried into effect, shall not be 
ling until the Storthing has given its consent thereto. 
nama, Constitution of, March 1, 1946 (Peaslee, II, 702-741) 
It shall be the duty of the President to make public treaties and conventions, 
hich shall be submittted for the consideration of the National Assembly. The 


National Assembly has the function to approve or disapprove the public treaties 
that the executive makes. Art. 118 (5), Art. 144 (8). 


aguay, Constitution of, July 10,1940 (Peaslee, Il. 745-761) 

Art. 51 (11). The President negotiates and signs treaties, being obliged to 
submit them to the Council of State and the Chamber of Representatives for their 
approval. Arts, 63 (2), 76 (8). 

Peru, Constitution of, April 9, 1933 (Peaslee, II, 765-788) 


lhe President concludes, with the approval of the Council of Ministers, treaties 
nd conventions and submits them to the cognizance of Congress for its approval 
disapproval. Art. 123 (21), Art. 154 (20). 


he Philippines, Constitution of, February 8, 1935, as amended (Peaslee, II, 793- 
810) 


The President shall have the power, with the concurrence of two-thirds of all 

embers of the Senate, to make treaties. Art. VII, Sec. 10, par. 7. 

‘he Supreme Court shall have appellate jurisdiction in all cases in which the 
constitutionality or validity of any treaty, law, ordinance, or executive order or 
regulation, is in question. Art. VIII, Sec. 2, par. 1. 

\ll cases involving the constitutionality of a treaty or law shall be heard and 
decided by the Supreme Court in danc, and no treaty or law may be declared 
unconstitutional without the concurrence of two-thirds of all the members of 
the court. Art. VIII, Sec. 10. 


Poland, Constitution of, February 19, 1947 (Peaslee, II, 815-823) 

Art. 49. The President of the Republic shall have the right to conclude treaties 
with other countries and must inform the Diet thereof. Trade and tariff agree- 
ments, agreements implying permanent financial obligations for the State or 
agreements implying obligations for the citizens, treaties regarding boundary 
changes, as well as alliances require the consent of the Diet. 

Portugal, Constitution of, August 1, 1935, as amended (Peaslee, ITI, 4-33) 

It shall be the business of the President to conclude international conventions 
and negotiate treaties, submitting them through the government. (President of 
the Council of State and the Ministers of State) and with its approval to the 
National Assembly for approval. Art. 81 (7), Art. 91 (7), Art. 109. 

Rumania, Constitution of, April 18, 1948 (Peaslee, III, 37-47) 

The President of the Great National Assembly ratifies or denounces interna- 
tional treaties on the recommendation of the Government (President of the 
Council of Ministers, one or more Vice-Presidents, and Ministers). Art. 44 (13), 
Art. 66. 

Sweden, Constitution of, June 6, 1809, as amended (Peaslee, III, 96-118) 


Art. 12. The King shall have power to enter into agreements with foreign 
powers after the council of state has been heard upon the subject. When such 
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agreements deal with matters which are required under this instrument of goy. 
ernment to be decided by the Riksdag, either alone or with the King, or when 
though not dealing with such matters, they are of major importance, they shal] be 
laid before the Riksdag for approval ; and such agreements shall contain a reger. 
vation making their validity dependent upon the Riksdag’s sanction, 

Should there be an occasion when the interests of the State require that agree 
ments, which are of great importance but do not deal with matters required to 
be decided by the Riksdag; should be concluded without the confirmation of the 
Riksdag, this may be done, but in such circumstances the committee on foreign 
affairs or the advisory committee shall be given an opportunity to express its 
opinion before the agreement is concluded. 


Swiss Confederation, Constitution of, September 12, 1848, amended and revised 
(Peaslee, III, 122-148) 

Art. 8. The Confederation has the sole right to make alliances and treaties, 
particularly customs and commercial treaties, with foreign states, 

Art. 85 (5). The Federal Assembly approves alliances and treaties with for- 
eign states. 

Art. 89. International treaties concluded for a period of indeterminate dura- 
tion, or for more than fifteen years, shall be submitted for acceptance or rejection 
by the people it a demand to this effect be made by thirty thousand active 
eitizens or by eight cantons. 

Art. 113. The Federal Tribunal has jurisdiction in regard to complaints by 
individuals in respect of violations of treaties. In all such cases the Federal 
Tribunal shall act in accordance with the treaties ratified by the Federal] 
Assembly. 


Syria, Constitution of, May 14, 1930, as amended (Peaslee, III, 152-161) 

Art. 74. The President shall conclude and sign treaties: those concerning the 
safety of the State or the public finances, and also commercial treaties, and, in 
general, all treaties which cannot be denounced at the expiring of any year, shall 
not, however, come finally into force until they have been adopted by the Chamber 
(of Deputies). 

Thailand, Constitution of, March 23,1949 (Peaslee, III, 165-187) 

Sec. 154. The King may exercise his prerogative in concluding treaties of 
peace or other treaties with foreign states. Treaties which provide for a change 
in Thai territories or require the promulgation of an Act to make them enforce 
able must receive the approval of Parliament. 


Turkey, Constitution of, January 10, 1945 (Peaslee, III, 191-199) 


Art. 26. The Grand National Assembly alone exercises such functions as * * * 
concluding conventions and treaties and making peace with foreign states. 


Ukrainian Soviet Socialist Republic, Constitution of, January 30, 1937, as amended 
in 1947 (Peaslee, III, 205-219) 
Art. 48. The Council of Ministers * * * (h) directs relations with foreign 
states in accordance with the general procedure established by the Union of Soviet 
Socialist Republics concerning relations of the Union Republics with foreign 


states 


Union of South Africa (Peaslee, III, 224-261). See Great Britain and the British 
Commonwealth 


Union of Soviet Socialist Republics, Constitution of, December 5, 1936, as amended 
(Peaslee, II1, 267-2584) 

Art. 14. The jurisdiction of the Union of Soviet Socialist Republics, as repre- 
sented by its highest organs of state power and organs of state administration, 
embraces: (a) Representation of the U. 8. 8. R. in international relations; con- 
clusion, ratification, and denunciation of treaties of the U. S. S. R. with other 
states: establishment of general procedure governing the relations of Union 
Republics with foreign state. 

Art. 18-A. Each Union Republic has the right to enter into direct relations 
with foreign states and to conclude agreements and exchange diplomatic and 
consular representatives with them. 

Art. 49. The Presidium of the Supreme Soviet of the U.S. S. R. ... (0) Rati- 
fies and denounces international treaties of the U. S. 8S. R. 

Art. 68. The Council of Ministers of the U.S. 8. R. ... (d) Exercises general 
guidance in the sphere of relations with foreign states. 











EXECUTIVE 





AND AGREEMENTS 





TREATIES 















rhinadom of Great Britain and Northern Ireland (Peaslee, LILI, 285-356). 
Great Britain and the British Commonwealth 






States of America, Constitution of, September 17, 1787, effective June 21, 
(Peaslee, III, 362-368) 

II. See. 2. The President shall have power, by and with the advice and 
of the Senate, to make treaties, provided two-thirds of the Senators 







concur. 
{ Ill, Sec. 1. The judicial power shall extend to all cases in law and equity, 
yr under this Constitution, the laws of the United States, and treaties made, 
shall be made, under their authority. 
VI. This Constitution and the laws of the United States which shall be 
pursuance thereof; and all treaties made, or which shall be made under 
thority of the United States, shall be the supreme law of the land; and 
dges in every State shall be bound thereby, anything in the Constitution or 
f any State to the contrary notwithstanding. 











uv, Constitution of, March 24, 1934, with amendments ratified November 29, 

,2 (Peaslee, ILI, 388-482) 

President concludes and signs treaties, subject to the approval of the 
eral Assembly by an absolute majority of all the members of both Chambers. 
Supreme Court of Justice exercises jurisdiction with respect to questions 
re to treaties, pacts, and conventions with other states. Art. 75 (7), 
\ 157 (21), Art. 212 (1). 

iela, Constitution of, July 5, 1947 (Peaslee, III, 460-514) 
198 (3) The attributes and duties of the President of the Republic are 
‘ to enter into treaties, contracts, and agreements with other nations. 

t) With the approval of the Permanent Commission of Congress and the 
Council of Ministers, to adhere to multilateral treaties which may interest the 
Republic, and to execute * * * those treaties in the discussion of which he 













participated. 
To submit the international treaties, contracts, and agreements requiring 
» the legislative chambers for approval; to ratify, exchange, settle, and put 
hem into effect as circumstances require. 

Art. 105. All international treaties, agreements, or accords which the executive 
ver may celebrate must be approved by the National Congress in order to be 
d, except those which deal with the execution or perfection of pre-existing 
gations of the Republic, or with the application of principles expressly recog 
d by the Republic, or with the execution of ordinary acts concerning inter- 
tional relations or the exercise of faculties which the law expressly attributes 
the executive power. 

Nevertheless, the Permanent Commission of the National Congress may author- 
the temporary execution of international treaties or accords whose urgency 

ay require the same, which treaties or accords shall be submitted in all cases 

the subsequent approval or rejection of the legislative chambers. 

















igoslavia, Constitution of, January 30, 1946 (Peaslee, III, 522-524) 

(rt. 44. Under the jurisdiction of the Federal Peoples’ Republic are included: 
4) international treaties. 

Art. 74 (9). The Presidium of the People’s Assembly ratifies international 
treaties 

Arts. 80-81. The Government (The President, Vice-Presidents, Ministers, and 
Chairmen of the Federal Planning and Control Commissions) directs the main- 
enance of relations with foreign states, and sees to the carrying out of interna- 
onal treaties and obligations. 

Mr. Fincn. Article VI of the United States Constitution was the 
first instance of any government declaring that treaties are to be the 
ipreme law of the land. With a few minor exceptions other govern- 

ents have not followed the example. It is not a requirement of 
nternational law that treaties be enforceable as municipal law in the 
courts of the contracting parties. In 1858 Mr. Justice Curtis held: 














If the people of the United States were to repeal so much of their Constitution as 
ikes treaties their municipal law, no foreign government with whom a treaty 
exists could justly complain, for it is not a matter with which he has any concern. 






EATIES AND EXECUTIVE AGREEMENTS 


I have the reference in my paper (Taylor \ Morton, 2 Curtis $54. 
affirmed by the Supreme Court in 2 Black 481 ). 

The great majority of present-day constitutions distinguish bety 
treaty stipulations of a national contractual nature and provisic ons 
affecting private rights and duties. Most of the nations follow th 
usage and custom of Great Britain, which has been clearly explained 
by a distinguished British legal authority, Dr. Arnold D. McNair, 
now President of the International Court of Justice at The Hague, 
as follows: 

Many treaties have nothing to do with the law of the land and never come in 
question in any court of law. * * * Whenever a treaty, or anything done in 
pursuance of it, is likely to come into question in a court of law, the Crown 
must induce Parliament to legislate so as to make the necessary change in the 
law or to equip the Crown with the necessary power to execute the treaty. 

I have quoted that from Dr. McNair’s volume entitled “The Law of 
Treaties, British Practice and Opinion” (1939, pp. 7-8). 

Whenever treaties of the nature of national contracts between gov- 
ernments are relied upon in litigation in domestic courts, the courts 
are bound to apply them as political acts of the Government over 
which the judiciary have no a isdiction to interfere. Such was the 
interpretation that Alexander Hamilton placed upon the treaty su- 
premacy clause in the Constitution : 

The power of making treaties * * * relates neither to the execution of the 
subsisting laws, nor to the enaction of new ones. * * * Its objects are contracts 
with foreign nations, which have the force of law, but derive it from the obliga- 
tions of good faith. They are not rules prescribed by the sovereign to the subject, 
but agreements between sovereign and sovereign (The Federalist, No. 75). 

Now, Mr. Alexander Hamilton wrote that to try to answer some of 
the criticisms to the Constitution and in order to try to defeat a Bill 
of Rights. This was Hamilton’s reply to States rights critics of the 
original Constitution. 

Mr. Fincu. The Bill of Rights was adopted to allay their fears. 
It was thought that amendments added subsequent to article VI would 
control its interpretation. However, that has turned out not to be 
the fact and what these amendments which are now in consideration 
will in effect do will be to provide a Bill of Rights against the treaty- 
making powers. That is what we need. 

The a of the Supreme Court in Ware v. Hylton, rendered 

after the Bill of Rights was adopted, was focused on the contractual 
nature of the treaty of peace by which the United States had achieved 
its independence. It emphasized the vital importance of compliance 
with the terms of the treaty by the United States lest Great Britain be 
given justification to repudiate them in whole or in part. It was un- 
thinkable at that period of our history that the treaty supremacy clause 
could be invoked to transfer rights of the States to the Federal Gov 
ernment, as was done by the language used by Mr. Justice Holmes in 
Missouri v. Holland. 

Opponents of the proposal that a treaty shall become effective as 
internal law only through legislation by Congress, base their objectiot 
upon the assumption that treaties constitute an independent source of 
legislation in the United States. It is an assumption that should be 
deleted from our jurisprudence. Aside from what has alre: ady been 
said concerning the effect of the : adoption of the Bill of Rights upon 
the interpretation of article VI of the Constitution, the express lan- 
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ive of the first section of the first article of the Constitution would 
to leave no residuum of legislative power anywhere after pro- 
ng that- 
egislative powers herein granted shall be vested in a Congress of the United 
es, which shall consist of a Senate and House of Representatives. 
if Congress is vested with all legislative powers, how can any fraction 
legislative power remain in the treatymaking power? 
The purpose of the American Bar Association amendment to make 
treaties non-self-executing as internal law and thus require legis- 
ition to make them intern: ally effective has already been explained 
, other members of the Committee on Peace and Law, when dis- 
issing the application of the United Nations Charter to the Fujii 
se in California (see statements of Mr. Holman and Mr. Schweppe). 
[he greatest opposition to the amendment is centered upon the 
cond clause of the second sentence which would require that legis- 
ition to make treaties effective as internal law in the United States 
ust be valid in the absence of treaty. It has been asserted, for 


stance, that— 

the implementing statute were required to fit within the delegated powers, in 
rder to eliminate Missouri v. Holland, no treaty could thereafter be enacted to 

vide for reciprocal rights to inherit land, or for similar local matters, unless 
t depended on subsequent legislation in the 48 States (Prof. Arthur EB. Suther- 
land, Jr., in Restricting the Treaty Power, Harvard Law Review, vol. 65, No. 8, 
June 1952, p. 1835). 

The learned author obviously wrote that statement without exam- 
ning the State laws on the subject. Twenty-seven States—this would 
ipply also to the same criticism that was made by Governor Stassen 
this morning when he was discussing the subject—grant the same 
rights of land ownership and inheritance as are possessed by citizens. 
Nine States grant similar rights provided the alien is eligible to 

tizenship. ‘All restrictions on naturalization because of race were 
removed by the Immigration and Naturalization Act of June 27, 
1952, section 311. Some had been previously removed by an act of 
1946 (restrictions against Chinese, Filipinos, and races indigenous 
to India and North and South America had been removed by the act 
of July 2, 1946). Four States grant aliens real- property rights 
weording to reciprocal rights granted American citizens. Eight 
States have ongeree restrictions ‘according to the length of tenure, 

r the quantity or location of the real property (the foregoing infor- 
mation concerning State laws was obtained from the Digest of Laws 

| Martindale-Hubbell Law Directory, 1953, vol. TII). 

"Tt has not been the policy of the Government in negotiating com- 
mercial treaties to override the laws of the States, as seemed to be 
assumed by everybody that appeared here. A Fact Sheet, published 
by the Department of State in March 1952, contains the following 
interesting statements in regard to the commercial-treaty program 
of the United States: 

Consistently from the early days of our national independence, the provisions 
ff American commercial treaties have reflected the primary aims of American 
policy. * * * Actually these treaties reinforce in terms of international obliga- 
tion the position of the Federal Government as guardian of the rights of foreign- 
ers in this country. They thus reflect a domestic policy that has developed 
through the years in conformity with the Constitution and Federal law. They 
confer upon qualified aliens the privilege of indefinite sojourn for purposes of 
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foreign trade. They safeguard aliens, on a basis of reciprocity, against 
number of legal restrictions to which aliens from nontreaty countries are or may 
become subject. Moreover, the States themselves on occasion voluntarily extend 
by law more favorable treatment to treaty aliens than is granted other foreigners 
particularly in the matter of land ownership. 

An example of the form of reciprocal treaty referred to is the 
Consular Convention with France of 1853, the interpretation of which 
was involved in the case of Geofroy v. Riggs (133 U.S. 258). Article 
VII reads in part: 

In all the States of the Union, whose existing laws permit it, so long and to the 
same extent as the said laws shall remain in force, Frenchmen shall enjoy th 
right of possessing personal and real property by the same title and in the sany 
manner as citizens of the United States. * * * 

As to the States of the Union, by whose existing laws aliens are not permitted 
to hold real estate, the President engages to recommend to them the passage of 
such laws as may be necessary for the purpose of conferring this right— 
so we have in this treaty no such conflict between the State laws and 
commercial treaties as most of the witnesses for the Government seen 
to think exist. 

Senator Warkrns. As a matter of fact, the United States serupu 
lously attempts to protect the State statutes. 

Mr. Frxcu. They have tried to protect them as much as possible. 

Senator Warkrns. But they never attempt to override them in the 
treaty. 

Mr. Frxcn. In some cases that unfortunately has been the effect 
It all depends upon the whim of the particular negotiators at the time 

Senator Watkins. Pardon me for bringing this up now, but I have 
to leave. Somewhere in this paper do you discuss the extradition 
treaties? 

Mr. Fincu. I will do it. 

Senator Warkins. I was wondering whether you were going to dis 
cuss that. 

Mr. Fincu. I can tell you now I put in the hearings of last year a 
historical statement regarding the development of extradition treaties. 
There is nothing in our law of extradition to support the critics that 
this amendment will have any effect whatever upon our ability to nego 
tiate and fulfill extradition treaties. 

First of all, in the United States it depends upon either treaty or 
legislation in the alternative. 

Senator Warkrns. You mean between States ? 

Mr. Frxcu. I mean international extradition. I might say here 
that in the beginning of our Government the States themselves under 
took to extradite. New York State had a law on the subject author 
izing its Governor to extradite to surrounding States. When Mr. Se 
ward became Governor of New York, he refused to carry out that law. 
He said he thought extradition ought to be handled by the Federa! 
Government, and a few years later when the Governor of Vermont at 
tempted to extradite a fugitive to Canada, the fugitive took the case 
to the Supreme Court, and the Supreme Court then held in Holmes 
v. Jennison that the matter of extradition was a subject for the 
Federal Government. 

Senator Warktins. That is the international extradition ? 

Mr. Fincn. Yes. We have had on our statute books for over 
century a law governing the matter of international extradition, and 
that law was made not only in contemplation of two extradition 
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ties that they then had negotiated, but of all future extradition 
ties. I gave a reference to that history in the testimony I gave last 
I will give it again here. 

Senator Watkins. I think it would be very well if you would. 

Mr. Frxcu. I intend to bring that up later on. Governor Stassen, 
bers of the Department of Justice, and other legal advisers simply 
not looked up the law of extradition of the United States. 

Last year the President submitted to the Senate a series of revised 

ities of friendship, commerce, and navigation. Their provisions 

re explained to a subcommittee of the Senate Committee on Foreign 
Relations by a representative of the State Department, who said: 

In undertaking treaty commitments that would formally confirm to foreigners 
stantial body of rights in the United States, the Department of State has 
sed great care to frame provisions that would be in conformity with Fed 

law * * *, 

furthermore, where the subject matter covers fields in which the States have 
ramount interest, such as the formation and regulation of corporations and 
ownership of property, the treaty provisions have been worked out with the 
e careful regard for the States’ prerogatives and policies that has traditionally 

racterized agreements of this type. (Department of State Bulletin, vol. 
XXVI, No. 675, June 2, 1952, pp. 881-883.) 

In the face of this official assurance, what becomes of the great 
hullabaloo that if the constitutional amendment proposed by the 
\{merican Bar Association is adopted it would deprive Congress of 

e power to pass legislation putting the commercial treaties into 
ffect in the absence of treaty ¢ 

\ modern treaty of friendship, commerce, and navigation, formu 
lated on the basis of internal State reciprocal terms, is that signed 
with China on November 4, 1946, which went into effect on November 
0,1948. Article VIIT reads, in part, as follows: 

The nationals, corporations, and associations of either high contracting party 
shall be permitted to acquire, hold, and dispose of real and other immovable 
property throughout the territories of the other contracting party subject to the 
conditions and requirements as prescribed by the laws and regulations of such 
other high contracting party * * *. In the case of any State, Territory, or 
possession of the United States of America which does not now or does not here- 
after permit the nationals, corporations, and associations of the Republic of 
China to acquire, hold, or dispose of real and other immovable property upon 
the same terms as nationals, corporations, and associations of the United States 
of America, the provisions of the preceding sentence shall not apply. In that 
case, the Republic of China shall not be obligated to accord to nationals of the 
United States domiciled in, and to corporations and associations of the United 
States of America created or organized under the laws of, such State, Territory, 
or possession treatment more favorable than the treatment which is or may here 
after be accorded within such State, Territory, or possession to nationals, cor 
porations, and associations of the Republic of China. 

Here is an example of what I refer to as a commercial treaty on a 
reciprocal internal State basis. In other words, Senator, if your State 
of Utah does not want to grant to foreigners certain rights in Utah, 
to Chinese out there, for example, then the citizens of Utah will not 
have the same rights in China, but the citizens of California, or New 
York, or any other State willing to agree to that reciprocal treaty have 
a right to do so. 

Senator Watkins. It has not been difficult to administer ? 

Mr. Fincn. It has not been difficult at all. 

Any restrictions on alien land ownership or tenure remaining in 
the few States of the American Union, could be taken care of by 
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treaties providing for intertial State reciprocity on the model of 
the treaty with China just quoted. 

Senator Smiru. Mr. Finch, we have this question. It is now past 
5 o’clock, and I suppose all the members of the committee have some 
commitments for this afternoon. Senator Watkins and I are anxioys 
for the other members to hear what you have to say. Would it be 
just as well to take it up tomorrow morning at 9: 30? 

Mr. Fincn. I would be very happy to. I am going through ¢] 

a little faster than I care to. 

Mr. Hoiman. We prefer that because Mr. Schweppe has a stat; 
ment, and I think I have one, too. We think Mr. Finch is the great- 
est expert in this country on constitutional and international law and 
we have been guided by him all through here so that we would do 
nothing in the text of our amendment which would interfere with 
any of the legitimate functions of government and whenever George 
Finch said, “No, don’t do that,” we have always abided by what he 
said. 

Senator Smirn. It seems to me it would be preferable to recess 
until the morning, say, 10 o’clock. 

Mr. Frncu. I would be here at 9: 30 if you want me to. 

Senator Smirn. I believe 10 o’clock would be better. I am anxious 
for the other members of the committee to hear what you are say- 
ing because this answers so many of the questions raised that I did 
not think were disposed of quite correctly in view of the law, and 
you are answering them. 

Senator Warxins. I fully agree with Senator Smith on that. 

Senator Bricker. May I say Tam mighty happy to have that done. 
I have read this twice, and it is a great description of international 
law. 

Senator Smiru. Then we will recess until tomorrow morning at 10 
o'clock. 

(Whereupon, at 5:10 p. m., the committee recessed to reconvene at 
10 a. m., Friday, April 10, 1953.) 
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FRIDAY, APRIL 10, 1953 


Unrrep STATES SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE .J UDICTARY, 
Washington, D.C. 
fhe subcommittee met, pursuant to recess, at 10 a. m., in room 424, 
ite Office Building, Senator William Langer, chairman, presiding. 
resent : Senators Lan ger, Watkins, Dirksen, McCarran, and Smith. 
\lso present: Senator Bricker; Wayne H. Smithey, subcommittee 


» CuarrMAN. The meeting will come to order. 


STATEMENT OF GEORGE A. FINCH, SR., MEMBER, COMMITTEE ON 
PEACE AND LAW, AMERICAN BAR ASSOCIATION 


Mr. Fincu. Mr. Chairman, I got part way through my statement 
when we adjourned to give everybody a breathing spell. Before I 
begin with the narration which I have in this statement, I would like 
to supplement a part of my testimony which I gave very hurriedly yes- 
terday afternoon. 

[ referred to the provision of the Constitution of all the nations of 

e world regarding the treaties becoming the law of the land, those 
by rs itification and those that require parliamentary approval. I re- 
ferred to an analysis of these provisions of all the constitutions of the 
world which was appended to the report of the Committee on Peace 
ind Law for the United Nations for September 1, 1950. I have that 
report with me now and if it is desirable to incorporate that appendix 

the record, it is here for that purpose. 

The CHarrMan. Let it be incorporated. 

Mr. Fincu. It may be found on pages 55 through 68 of that report. 

(The statement was incorporated in the record at the previous hear 
ng.) 

Mr. Fincu. In that connection I would like to read my analysis 
‘f those provisions which is very short and which is embodied in that 
report. Iam now reading from page 11 of that report : 

The ratification of treaties without the approval of the National Legislature 
s the saad rather than the rule in modern constitutional law. There are 
only four nations in addition to the United States in which treaties may be 
atified with the advice and consent of the Senate only, namely : Mexico, Liberia, 
Cuba, and the Phillipines. 

The constitution of 24 nations requires all treaties to be submitted to the 
pproval of the national legislatures while the largest group of 28 requires par 
alentary approval of all treaties which affect internal law, * * *— 
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and that is the effect of the amendment which we are now propos 
ing, to put us in that greatest category of modern constitutions of the 
world 

requires parliamentary approval of all treaties which affect internal law, the 
rights of citizens, or which need implementation by the legislature. 

In the last-mentioned group, treaties are divided into two general Classes 
according to subject matter. First, those within the prerogative of the executive 
power alone, and, second, those requiring approval by the national repres 
tive body so as to safeguard the right of the people to be governed only by 
enacted with their consent 

So the American Bar Association is p ropos ing to put the United 
States on a parity with most of the othe ‘r nations of the world. 

Senator Smirn. Mr. Fine h, that means, does it not, that one of the 
main objectives of these proposals is to protect the individual citizen 
and give him the full —— of the Bill of Rights under the American 
Constitution so they cannot be whittled away by this roundabout, 
circuitous evading of thea rights by this system of treaty law such as 
you described vesterd: Ly ¢ 

Mr. Fincn. It does that, Senator, and it does more. It protects the 
whole body of our citizens from being subjected to law in which 
foreign nations participate. We can make a treaty with the smallest 
nation in the world and under the concept which we are now following 
under our present Constitution, the smallest nation in the world can 
get a treaty with the United States, and the Senate can ratify it, and 
that is binding as law upon everybody in the United States although 
there may be only a few hundred thousand people within that foreign 
nation that can govern the conduct of 150 million people over here. 

Senator Smirn. And although its effect would not be allowed by 
legislative enactment by itself, by the House and Senate, and approval 
of the President ? 

Mr. Frncu. That is right. 

Senator Smirui. It is in violation of the Bill of Rights. 

Mr. Fincu. Such a treaty, Senator, overrides all previous Federal 
law and all State laws and State constitutions, and, as we have shown 
by judicial construction it probably overrides the Constitution as 
Secretary Dulles admitted out in Louisville a year ago. 

Senator Smirr. There is not anything in your testimony that can 

call attention more vividly to the fact that what we are trying to do 
is to preserve among other things, to the individual citizens, the rights 
protected by the Bill of Rights. 

Of course, my State at the time of the adoption of the Constitution 
held out to the very last, was next to the last State to ratify, and would 
not ratify the Constitution until the Bill of Rights was approved. 

Mr. Fincn. That is exactly what we are trying to do. As I said 
yesterday, we are now trying to write a bill of rights against the treaty- 
making power. 

Senator Dirksen. Referring to Governor Stassen’s testimony of 
yesterday, Mr. Finch, it occurs to me it is such settled doctrine beyond 
all cavalier question, that if Congress enacts any law that contravenes 
the rights it falls when the Supreme Court gets its teeth in it. I think 
that is settled doctrine with which nobody would quarrel. 

Now, the second stop would be how strange that what Congress 
cannot do by the solemn use of the lawmaking power could be done 
by treaty that you contravene the Constitution. As I recall, he said 
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‘Well, under certain circumstances.” Well, can you imagine any cir- 
neces under which a treaty ought to contravene the rights vouch- 
n the Constitution ? 

Mr. Fincu. I cannot. On the other hand, I cannot envision the 
eme Court declaring a treaty unconstitutional. It has not done 
| under the more recent advanced position of the Supreme Court, 
ot see how the Supreme Court could declare a treaty unconsti- 

il. It is possible that some administration could be so foolish 
say that the United States should have a king. I cannot imagine 

upreme Court would say that would be constitutional, but if 
lepend on the prohibitory words of the Constitution, they are 
few because the Constitution is not, so far as the Federal Govern- 
s concerned, a series of prohibitions; it is a series of provisions 
rmative delegation of power. 

Senator Smiru. That is it exactly. 

Mr. Frxcu. When the Supreme Court says you cannot do by 

ity what the Constitution forbids, you have to take a fine-tooth 

ib to find what the Constitution forbids. 

In this connection, several of the witnesses have tried to minimize 
mportance of what I am testifying to here about the need of 

cressional or parliamentary approval for treaty law of an internal 
wter by stating that other governments have parliamentary sys- 
and we do not have that sort of system, and therefore, there is 

ference. I have been trying to figure out, in my own mind, what 
ey mean by that, and for the life of me I cannot do it. 

[ think they ‘ are ignoring one of the well-established principles 

nternational law that a change in government does not affect the 

ternational rights or obligations of that nation. It does not make 
diffe ‘rence W he the ) Mr. C hure hill i IS in powe r in E ng and or some- 
ily else is in power, its Government is going on and on, and that 
ceeding Government has the same international obligation that the 
evious Government had that made the treaty. Yet, the rule of that 
onstitution remains, no matter what parliament is in power, before 
it treaty obligation can become a matter of internal law that Parlia- 
ent has to enact it. 

Senator Dirksen. It would seem to me, Mr. Finch, that argument 
that was made by Secretary Dulles actually helps state the case for 
the Bricker resolution for this reason: Because, when the treaty is 

egotiated and the Government leaders are a part of it and they are 
ilso Members of the House of Commons, they come there with the 
nformation in the first instance. Here, however, the Senate is never 
| part of the negotiations; it is absolutely uninformed until the treaty 

s been negotiated, and it has to start from scratch. In a parlia- 
nentary country they do not start from scratch because every occupant 
if the Government bench in the House of Commons has already been 
arned in advance of the details that go into the making of the treaty 
ecause he has been part. of it. Notwithstanding that fact, they still 
require it be implemented by legislation. 

Mr. Frncn. Yes, sir. I would like to make another suggestion, 
Senator, on the question of the Senate constitutional power over 
treaties and the question of legislation. 

Now, most of the witnesses opposing this amendment have gone 
back and tried to tell us what the Founding Fathers meant. L an- 
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swered that, I think, yesterday, but I would like to add another elemen, 
to that argument. 

The reason why the Senate, as distinguished from the House of 
Representatives or the whole Congress, was made a partner in the 
ratification of treaties was the argument of the need of secrecy. That 
runs through all the debates in the constitutional conventions. Now. 
who can argue, though, that legislation binding upon the people should 
be enacted in star-chamber proceedings? The whole argument re 
bounds against those who make it. The very element of legislation 
binding on the people is that it should be public. Imagine the Co 
oTess of the United States closing its doors to the public when legis 
lation is under consideration. 

The reason why they had the Senate—if you will examine those 
debates—was the need of secrecy. You could not let the public in 
on what is being done in treaties. Of couse, they have plenty of se 
crecy in treaties and executive agreements, too, but they also apply it 
to lawmaking treaty; the people should not know what is being acted 
on in the form of eantaredtiel power in the form of legislatioy 
binding on them unless some time in some lawsuit involving criminal 
action, involving the rights of a citizen, the treaty is sprung on you 
and you are told this is binding on whatever you have in your State 
laws or constitution. 

Now, may I proceed with the main argument, Senator? 

Senaor Dirksen. Certainly. 

Mr. Fincu. I concluded yesterday afternoon with an answer to the 
criticisms that the amendment of the American Bar Association would 
require the consent of the 48 States of the Union to treaties of com- 
merce and navigaton. I dealt specfically with the question of the 
rights of aliens to own and dispose of land. Now I will take up this 
morning, the subject of other provisions of such treaties. 

But it might be argued that there are provisions of commercial 
treaties outside of those rel: ating to land tenure and ownership, such 
as those relating to details of business, as to which it might not be 
feasible or desirable to stipulate on an international State reciprocal 
basis and that, as to these, Congress would lack legislative power to 
legislate in the absence of treaty. That argument may have been 
valid some years ago, but it would be of very doubtful v: alidity today. 

I should like, at this point, to quote from the little book by former 
Justice Owen Roberts of the Supreme Court, entitled “The Court and 
the Constitution,” which contains lectures he delivered at Harvard 
University, and were published by the Harvard University press in 
1951. Mr. Justice Roberts says: 

By virtue of the exercise of the commerce power to remove prospective burdens 
on interstate commerce arising out of purely local practices and conditions, the 
Congress has superseded the police power of the States and taken unto itself 
police power in a vast field of business and other activity. * * * It seems hard 
to draw a line in respect of this type of prophylactic legislation. Its operatior 
must be permitted to extend to the smallest units and to activities that once 
were thought so remote from interstate commerce as to have no appreciable 
effect on it. 

That is the end of Mr. Justice Roberts’ statement about the extent 
of the interstate-commerce clause. 

Now, we must remember that commerce clause vests in Congress all 
legislative power to regulate commerce not only with the States, but 
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foreign nations. A good deal of the testimony that was sub- 
tted here I think by Governor Stassen, overlooked that fact, ignored 
ely that the interstate-commerce clause also confers the same leg 
e power on the Congress in matters of foreign commerce. 

a case before the Supreme Court, it was held that these two 

rs, the powers over interstate commerce and the powers over 

on commerce, are coextensive. I give the reference to that in 
locument. (License Cases, 5 How. 504, 578.) 

it be logically maintained that Congress has the legislative 

er to remove prospective burdens on interstate commerce arising 

of purely local practices and conditions, but does not possess, 

er the same constitutional provision, legislative power to remove 

urdens affecting aliens in this country which Congress may deem it 

‘ssary to regulate in order to promote reciprocally the rights of 

merican citizens abroad in the interest of foreign commerce? You 

ld have to ignore one part of that constitutional clause in order 

try to make that point against the amendment proposed by the 

nerican Bar Association. 

Senator Smrru. Didn’t Governor Stassen take a different view 
esterday ¢ 

Mr. Frxcu. I do not recall that he did. 

Senator Smrru. [ mean, did he not take the view that the commerce 

use did not give the power that you state it did give, and which | 
iso thought it gave? 

Mr. Fincu. I say he made the wrong argument. 

Senator Smiru. That is what I was trying to bring out. 

Mr. Fincu. He made only half an argument. 

The CuamrMan. At any rate, his argument is contrary to yours. 

Mr. Fincn. It is contrary to mine. I had not heard his argument 

en I wrote this statement. 

In asserting that Congress has legislative power to pass all neces 
sary and proper laws to implement its power to regulate commerce 
with foreign nations, I am not advocating the extension of Federal 
power under that clause. I am using that argument solely to show 
that the adoption of the constitutional amendment approved by the 
\merican Bar Association would not seriously interfere with the 
egotiation of future commercial treaties. 

An examination of some of the commercial treaties now before the 
Senate Committee on Foreign Relations discloses that they do not 
manifest careful regard for the prerogatives and policies of the States 
n all matters in which they might claim a paramount interest. The 
treaty of friendship, commerce, and navigation with Israel signed at 
Washington on August 23, 1951, contains a paragraph by which the— 
Nationals of either party shall not be barred from practicing the professions 
within the territories of the other party merely by reason of their alienage. 

The laws of 31 States require members of the bar to be American 
itizens. In the others, admissions to the bar are regulated by rules 
of court or of bar associations which may include requirements as to 
citizenship. Admission to the bar usually requires the taking of an 
oath to support the Constitution of the United States. The ratifica 
tion of a treaty with the above-quoted provision would override the 
laws and regulations of every State which restricts the practice of the 
egal profession to citizens. 


2°Qn79 ae) 79 
30572 53——7 
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The Cuarmman. Mr. Finch, there is nothing in our Constitution 
that says that you have to be a citizen of the United States even to be 

Federal judge. There is nothing in our Constitution that requires 
you to be a cit 1Z ‘nto be a Federal judge here. 

Mr. Fincn. But a Federal judge has to take an oath to support th 
Constitution of the United States. 

The CuarrMan. Yes; but he does not have to be a citizen. 

Mr. Fixncu. He would probably lose his alienagé if he took that 
oath; that is in the laws of his own country. 

The CuarrmMan. Maybe so. 

Mr. Fincu. I think the present citizenship law says that if any 
American citizen owes allegiance to another country, or takes an oath, 
of allegiance to another country, he ipso facto loses his citizenship, 
He may become a stateless person. 

The Cnamrman. But I want to call your attention to the fact that 
that is in the Constitution of the United States. There is no provisioy 
in our Constitution that a judge has to be a citizen. 

Senator Dirksen. The Constitution does not prescribe the quali 
fications for judges of inferior courts. 

Mr. Fincu. How about the Judiciary Act? How about the laws 
of the Judiciary Act? I have not examined that point, the Judiciary 
Act. You would also have to take the Judiciary Act into consid- 
eration. 

The Cuarrman. This committee took this up 5 or 4 years ago 
Warren Austin wrote the opinion on it. He held there was nothing 
against it. 

Mr. Fincn. That may apply to judges, but certainly these laws of 
_ States require me mbers of the bar to be citizens and take the oath 
of allegiance. The treaty does not cover judges. I am discussing 
treaty provisions. 

M: Ly Il proceed ¢ ¢ 

The Caiman. Certainly. I just wanted to bring that to you 
attention. 

Mr. Fincu. Now, the same situation with reference to the -practice 
of professions by aliens would obtain where under State laws aliens 
are not pe rmitted to teach in the public schools. In all the States 
where they do not permit aliens to teach in the public smneees if this 
treaty could come into effect as the supreme law of the land, it would 
override those laws and allow aliens to teach in the public schools not 
withstanding the desire of the people of those States to prevent alien: 
from teaching. 

To the extent thaf#the amendment proposed by the American Bar 
\ssociation would make it impossible for treaties to supersede State 
laws on such subjects, IT am wholly in accord with that purpose. 
Admission of aliens to the legal or teaching professions can have no 
proper relation to the foreign commercial policy of the Nation, 

Senator Bricker. The same thing would be true of the medical 
profession. 

Mr. Frxcu. Or any other profession. 

I shall not prolong this statement by discussing all the enumerated 
legislative powers vested in Congress by section 8 of article I of the 

Constitution in the absence of treaty. This fe ature of our amendment 
has been dealt with at length in an article by me in the American Bar 
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ation Journal, 1952, entitled, “The Treaty-Clause Amendment,” 
the editor of that Journal did me the honor of stating was “the 
or the association.” JT beg leave to submit that article for the 


rd. 
rhe article referred to above follows:) 


Pur TREATY-CLAUSE AMENDMENT: THE CASE FOR THE ASSOCIATION 
By George A. Finch of the District of Columbia Bar?! 


his article, Mr. Finch, editor in chief of the American Journal of Inter- 

Law and a member of the American Bar Association’s Committee on 
and Law Through United Nations, sets forth the scope and intendment of 
posed constitutional amendment to limit the treaty clause of the Consti- 

“The amendment was drafted by the Peace and Law Committee and was 
ved by the House of Delegates at the midyear meeting in Chicago last 
uarv. Mr. Finech’s article is an authoritative statement of the committee’s 
ns for sponsoring the amendment.) 

House of Delegates of the American Bar Association at its meeting in 
go on February 26 adopted a resolution to recommend to Congress an 
linent to the Constitution of the United States reading as follows: 

\ provision of a treaty which conflicts with any provision of this Constitution 
not be of any force or effect. A treaty shall become effective as internal law 
e United States only through legislation by Congress which it could enact 
ts delegated powers in the absence of such treaty.” 
his proposal has three objectives: (1) to render void any treaty in conflict 
h the Constitution; (2) to prevent any treaty from becoming self-executing as 
rnal law until Congress acts, thus bringing the position of the United States 
harmony with that of the great majority of nations; and (3) to confine Con- 
; in legislating under treaties to those powers which it has in the absence of a 
n other words, to make it clear that Congress cannot acquire additional 
lative power under a treaty that it does not otherwise possess and thus pre- 
ng treaties from upsetting the balance between state and federal power. 
rhe first sentence will expressly incorporate into the Constitution an inter- 
etation that the Supreme Court in a number of dicta has stated is now implied 
at fundamental instrument of government. On the other hand, many judicial 
i other statements have been made that no treaty has ever been declared un- 
stitutional, with intimations that the treaty-making power is not derived 
the Constitution but from inherent sovereignty—a confusion between the 
s of a government under international law, on the one hand, and its status 
natter of domestic constitutional law, on the other hand. The first sen- 
e of the proposed amendment will permanently resolve these theoretical 
nflicts 
There is much misunderstanding regarding the application in the internal 
fairs of the United States of decisions of the Supreme Court regarding the 
ers of the Federal Government inherent in sovereignty. For example, Mr. 
ustice Sutherland, speaking for the Court in United States v. Curtiss-Wright 
port Corporation, 299 U. S. 304-318 (1936), stated that “the investment of 
he Federal Government with the powers of external sovereignty did not 
epend upon the affirmative grants of the Constitution.” Citing a number of 
previous cases based on the law of nations, the learned Justice continued: “This 
urt recognized, and in each of the cases found the warrant for its conclusions 
in the provisions of the Constituttion, but in the law of nations * * * Asa 
ember of the family of nations, the right and power of the United States in 
that field are equal to the right and power of the other members of the inter- 
itional family.” 


CURTISS-WRIGHT CASE CONFUSES CONCEPTS 


Properly understood as applying to the totality of powers of the Federal Gov- 
ernment in all its branches, these are but commonplace statements of accepted 
principles of international law. The confusion arises from the fact that in the 


‘George A. Finch, a graduate of the Georgetown University Law School and a member 

the Bar of the District of Columbia, has been associated with the American Society of 
International Law since 1909, and is now one of its vice presidents. He assisted in organ 
ing the Carnegie Endowment for International Peace in 1911 and served in various 
apacities with the Endowment, retiring as Director of its Division of International Law 
it the end of 1947. 
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Curtiss-Wright case the Court was not dealing with international law but w 
the validity of the delegation of an unchallenged legislative power to the exe 
utive under the Constitution of the United States. The treatymaking pow: 
was not involved. Regardless of any implication that may be drawn from suc 
statements, the correct view is that the treaty-making power in its applicat 
to the internal affairs of the United States is a delegated power and 
founded on the theory of inherent sovereignty. “Limitations upon the ex: 

of the treatymaking power are due to the fact that the power itself rests 
grant, and being one of the delegated powers, stands on no higher footing 

uny of the other powers delegated under the Constitution, and, as the power 
amend the Constitution is distinct from the treaty-making power, it canno 
exercised to the detriment or exclusion of the other provisions of the Const 
tion.” (Report on the Extent and Limitations of the Treatymaking Pows 
Chandler P. Anderson, Counsel and Adviser to the State Department, mad 
and approved by Secretary of State Elihu Root.) Mr. Anderson did not 

the inherent attribute of the sovereign power of an independent nation to mak: 
treaties upon every question pertaining to international relations, but he coulk 
not admit that the treaty-making power in the United States exercised the sove 
reign power of the nation as a whole. “When, however, the treatymaking 
power is not exercised by the sovereign power of the nation as a whole, but has 
been delegated to a branch of the government by which it is exercised in a 
resentative capacity, the treaty-making power there, although it arises 
sovereignty, rests in grant, and can be exercised only to the extent of and 
accordance With the terms fixed by the grant.” (Report cited above, publishe 
in 1 American Journal of International Law 636 (1907).) See also the sanx 
author Treaties as Domestic Law, 29 ibid. 472 (1935). In his report, Mr 
Anderson cites the decisions of the Supreme Court in the cases of Holden v. Jo 
17 Wall. 242, and Geoffroy v. Riggs, 133 U. S. 267. From the latter he makes the 
following quotation: “The treaty power, as expressed in the Constitution, is j 
terms unlimited except by those restraints which are found in that instrumen 
against the action of the government or of its departments, and those arising 
from the nature of the government itself and of that of the States.” Therefor 
Mr. Anderson concludes, “The only constitutional limitations and restrictions 
imposed upon the exercise of this general power to make treaties are to be found 
in the provisions of the Constitution which expressly confide in Congress or i! 
other branches of the Federal Government the exercise of certain of the delegated 
powers and establish certain rights which may not be interfered with, or impose 
certain obligations which must be observed by the Federal Government, and 
finally, which reserve to the States or to the people all powers not granted to 
the United States.” 

These views were reiterated by a later distinguished authority on constiu 
tional and international law, a former Chief Justice of the United States, Secre 
tary of State of the United States, and Judge of the Permanent Court of Justice 
at The Hague. Speaking as president of the American Society of Interna 
tional Law before that body on the subject of the Limitation of the Treaty 
Making Power of the United States on April 26, 1929, Charles Evans Hughes 
said: 

“The normal scope of the power to make a treaty can be found in the appro 
priate object of the power. The power is to deal with foreign nations with 
regard to matters of international concern. It is not a power intended to be 
exercised, it may be assumed, with respect to matters that have no relation to 
international concerns. * * * If we attempted to use the treatymaking powe 
to deal with matters which did not pertain to our external relations, but to co 
trol matters which normally and appropriately were within the local jurisdiction 
of the States, then I again say there might be ground for implying a limitation 
upon the treaty-making power that it is intended for the purpose of having 
treaties made relating to foreign affairs and not to make laws for the people 
of the United States in their internal concerns through the exercise of the 
usserted treatymaking power.” Proceedings of the American Society of Inter 
national Law, 194-196 (1929). 

A treaty under the Constitution has been defined by the Supreme Court as 
“primarily a compact between independent nations. It depends for the enforce 
ment of its provisions on the interest and honor of the governments which are 
parties to it.” Edye v. Robertson (112 U. 8S. 580 (1884)). In defending the 
treatymaking clause before the Constitution was adopted, Alexander Hamilton 
wrote: “The power of making treaties * * * relates neither to the execution 
of the subsisting laws, nor to the enaction of new ones * * * Its objects are’, 
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phasized, “contracts with foreign nations, which have the force of law, 
ve it from the obligations of good faith. They are not rules prescribed 
sovereign to the subject, but agreements between sovereign and sovereign.” 
Federalist, No. 75. Hamilton’s statement that treaties have the force of 
erred to the provisions of article VI of the Constitution; but that was 
st instance of any government declaring that treaties should be the 
e law of the land. Ware v. Hylton (3 Dallas 199 (1796). With a few 
ms, no other governments have followed the example of the United States. 


rREATIES NEED NOT BE LAW OF TITE LAND 


ot a requireinent of international law that treaties be the law of the 

be enforceable without action of the legislative power. International 

not concerned with the methods of enforcing treaties in the domestic 
! rhere is no uniform rule in all countries investing the courts with 
rs of treaty enforcement even following legislative action. ‘The rule varies 
ferent countries between judicial and executive action and combinations of 
powers 

\s stated above by Mr. Justice Sutherland, the position of the United States 

e family of nations under the law of nations is exactly the same as that of 
ther nation. This equality was judicially determined by a federal court 
rly a century ago with respect to the enforcement of treaties. Mr. Justice 
tis in 7'aylor v. Morton, 2 Curtis 454 (1858) ; affirmed by the Supreme Court, 
ck 481, held: 

Che foreign sovereign between whom and the United States a treaty has 

made has a right to expect and require its stipulations to be kept with 

pulous good faith ; but through what internal arrangements this shall be done 

s exclusively for the consideration of the United States. Whether the treaty 

! itself be the rule of action of the people as well as the government, whether 

the power to enforce and apply it shall reside in one department or another, 

either the treaty itself nor any implication drawn from it gives him any right 
quire 

n that case the Court recognized the purely municipal character of the pro- 

of Article VI of the Constitution making treaties the law of the land, and 

pated the effect of its possible repeal as follows: “If the people of the 

ted States were to repeal so much of their Constitution as makes treaties 

heir nunicipal law, no foreign sovereign with whom a treaty exists could justly 
omplain, for it is not a matter with which he has any concern.” 

It is usual that treaties do not become internal law except by an act of internal 

ation. An unimpeachable statement of the law on this subject as it exists 

day was made by the Judicial Committee of the Privy Council in the case of 
nada v. Ontario and other Provinces [1937], A. C. 326, in a case involving the 
wer of the Parliament of Canada to enact labor legislation in compliance with 
treaty, a subject which the provinces asserted came within their exclusive 

egislative competence. In denying the power of the Dominion Parliament to 
ct sueh legislation, the Privy Council held that “There is no such thing as 
uty legislation as such. * * Such a result would appear to undermine the 
ustitutional safeguards of Provincial constitutional autonomy.” The Privy 
uncil then gave the following analysis of the law on the subject: 

‘It will be essential to keep in mind the distinction between (1) the formation 
ind (2) the performance of the obligations constituted by a treaty, using the 
vord as comprising any agreement between two or more sovereign states. 
Within the British Empire there is a well-established rule that the making of 

treaty is an executive act, while the performance of its obligations, if they 
entail alteration of the existing domestic law, requires legislative action. Un- 
ke some other countries, the stipulations of a treaty duly ratified do not within 
the Empire, by virtue of he treaty alone, have the force of law. If he national 
executive, the Government of the day, decide to incur the obligations of a treaty 
which involve alteration of law, they have to run the risk of obtaining the assent 
of Parliament to the necessary statute or statutes. To make themselves as 
secure as possible they will often in such cases, before final ratification, seek to 
obtain from Parliament an expression of approval. But it has never been sug- 
gested, and it is not the law, that such an expression of approval operates as 
aw, or that in law it precludes the assenting Parliament, or any subsequent 
Parliament, from refusing to give its sanction to any legislative proposals that 
nay subsequently be brought before it.” 

The Privy Council recognized the binding obligation of a treaty between the 
contracting states, but held that “The nature of the obligations does not affect 
the complete authority of the legislature to make them law if it so chooses.” 
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PRIVY COUNCIL ANSWERS ARGUMENT THAT TREATY SUPREMACY IS NE 


It is argued that the treaty supremacy clause is necessary in a federal state 
and that the repeal of this provision would deprive the United States of thy 
sovereign power of enforcing some of its treaty obligations. Substantially th, 
same argument was made before the Judicial Committee of the Privy Counej 
in the Canadian case. It was met by the holding of the Privy Council as follows 

“In a federal state where legislative authority is limited by a constitutiona 
document, or is divided up between different legislatures ... the obligations 
imposed by the treaty may have to be performed, if at all, by several legislaures 
and the executive have the task of obtaining the legislative assent not of thy 
one parliament to whom they may be responsible but possibly of several parlia 
ments to whom they stand in no direct relation. 

It must not be thought [the Privy Council continued] that the result of this 
decision is that Canada is incompetent to legislate in performance of treaty 
obligations. In totality of legislative powers, Dominion and Provincial togethe: 
she is fully equipped. Sut the legislative powers remain distributed. Whe 
Canada incurs treaty ogligations dealing with Provincial classes of subjects 
the exercise of the totality of powers requires cooperation between Dominion and 
the Provinces.” 

The observations of the Privy Council on the expanding position of Canada 
in the field of external affairs seem apposite to the conditions that have now 
made necessary a constitutional amendment to limit the treatymaking power of 
the United States in the interest of preserving the proper balance between fed 
eral and state powers in internal affairs: “While the ship of state now sails on 
larger ventures and into foreign waters she still retains the water-tight compart 
ments which are an essential part of her original structure.” 

If treaties are self-executing in the United tSates, but require legislation befor 
they can be enforced by the other contracting parties, then situations develop 
where treaty provisions may be binding in the United States and enforcible iy 
its courts but not in the courts of the other contracting parties unless an 
until such parties enact the necessary enabling legislation. This defect in ow 
treaty law has been pointed out by Judge Manley O. Hudson in “The Facto 
Case and Double Criminality in Extradition,” 28 Am. J. Intl. Law 276. This 
case was reported in 290 U. S. 276. Judge Hudson suggested that “Future trea 
ties of the United States might be drawn to avoid this situation.” The constitu 
tional amendment proposed by the American Bar Association proposes to avoid 
this situation by placing treaty law in the United States on the same plane of 
equality with treaty law in other countries, and thus restore the United States 
to the equality in this respect with all other members of the family of nations 
to which it is entitled. 


PROPOSED AMENDMENT WOULD NOT IMPAIR FOREIGN RELATIONS 


It is not the purpose of the proposed amendment to curtail any of the Powe: 
of the United States to perform its obligations as the sole and exclusive represent 
ative of the people of the nation in all matters appropriate to the conduct of the 
foreign relations of the Government. It is the purpose of the amendment to 
emphasize that all legislative powers granted by the people “shall be vested in 
a Congress of the United States.” (Article I, Section 1 of the Constitution.) 
The proposed amendment is intended to make it impossible hereafter for any 
federal or state court to hold that a foreign nation can participate in legislating 
for the people of the United States under the treatymaking clauses of thei! 
Constitution. 

It is objected to the final clause of the proposed amendment that in limiting 
Congress to its delegated powers in the absence of a treaty the United States 
will be unable to continue to make treaties on many subjects it has been 
empowered to make under the treaty supremacy clause of Article VI; but it 
cannot be demonstrated that the treaty supremacy clause was intended to supe! 
sede the supremacy of congressional legislation in matters pertaining to foreign 
affairs. It is well established by judicial interpretation that a law of Congress 
may modify or terminate a treaty as internal law. There seems to be no re 
pugnancy in a proposal that a law of Congress shall also be required before a 
treaty becomes effective as internal law. 

The power to regulate commerce with foreign nations vests in Congress legisla 
tive power to implement all treaties coming within the broad scope of this term 
It has been interpreted by the Supreme Court to be equivalent to the phrase 
“intercourse for the purpose of trade.” Carter v. Carter Coal Co., 298 U. S. 238 
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All treaties of friendship, commerce, and navigation are in this category 
mpromise the most numerous class of treaties negotiated by any nation. 
clude consular conventions whenever this field is dealth with separately 

eneral commercial treaties. Consuls are essentially trade representatives 

ontlicts between such treaties and the local law would be a proper subject 

the consideration of Congress in passing its enabling legislation. They 

ultimately be resolved by the courts as had been the case heretofore. 

the proposed amendment, however, the courts would be obliged to be 

d in their decisions by a thorough investigation and determination of the 

bution of legislative power between the Federal Government and the states 
the Constitution. 

rreat expansion of federal power under the commerce Clause at the ex 

of the police powers of the states and also under the congressional power 

vide for the common defense and promote the general welfare, has recently 

the subject of a series of lectures at the Harvard Law School by a former 

guished Associate Justice of the Supreme Court of the United States. See 

ourt and the Constitution, by Owen J. Roberts (Harvard University Press, 

The Court would seem to be required to place the same liberal interpreta- 

upon these clauses in passing upon the constitutionality of legislation by 

ress to make treaties effective as internal law as it has done in deciding the 

me questions involving the power of Congress to regulate commerce among the 

several states. 

Che jurisdiction of Congress to enact legislation to define and punish offenses 

gainst the law of nations in the absence of treaty obligations is specifically con 
ferred in Article I, Section 8, of the Constitution. It would unduly prolong this 
irticle to discuss all the particular powers delegated to Congress by that section. 
It concludes with a general grant of power “To make all laws which shall be 
necessary and proper for carrying into execution the foregoing powers, and all 
other powers vested by this Constitution in the Government of the United States, 

r in any department or officer thereof.” This general grant now includes the 
treatymaking power, but under the proposed constitutional amendment that 
power must be excluded from our discussion. 

The National Government is invested with power over the foreign relations of 
the country, war, peace, and negotiations and intercourse with foreign nations, 
all of which are forbidden to the State Governments. It has jurisdiction of all 
of these general subjects of legislation and sovereignty which affect the interests 
of the whole people equally and alike, and which require uniformity of regula 
tions and laws.” Chinese Exclusion Case, 130 U. S. 581 (1889). The exclusive 
necessity of employing the treaty method in exercising this power, jurisdiction 
and sovereignty has been negatived by the long established practice of the Federal 
Government. 

To Congress is specifically delegated the power to declare war, but not to make 
peace. The constitutional power of Congress to end a state of war by joint 
resolution is no longer open to question. When the Treaty of Versailles failed of 
approval by the Senate in 1920, Congress ended the state of war with Germany 
by a joint resolution approved by President Harding on July 2, 1921. The war 
with Austria was ended in the same manner. In both cases treaties were 
eventually concluded with those governments, but they could not have retro- 
active effect to confer legislative power on Congress. Again as recently as 
October 19, 1951, the President approved a joint resolution terminating the 
state of war between the United States and Germany, declared by Congress 
following the attack on Pearl Harbor, 65 Stat. 451. Up to the present writing no 
treaty of peace has been concluded with Germany. Nevertheless, our state and 
federal courts will be bound to give full force and effect to the joint resolution in 
all cases coming within their appropriate jurisdictions. 

When the treaty of April 12, 1844, for the annexation of Texas was not advised 
and consented to by the Senate, the annexation was accomplished by a joint 
resolution of March 1, 1845, 5 Stat. 797. Hawaii was annexed by the United 
States by a joint resolution of July 7, 1898, 30 Stat. 750, when it became evident 
that the treaty of annexation signed June 16, 1897, would not be approved by the 
Senate. Notwithstanding the rejection of the Treaty of Versailles by the Senz.te 
in 1920, Congress by joint resolution of June 19, 1934, 48 Stat. 1182, authorized 
the President to accept membership in the International Labor Organization 
established under Part XIII of the Versailles Treaty. 

Beginning with an Act of February 20, 1792. 1 Stat. 239, Congress has author- 
zed the Postmaster General to make postal arrangements with foreign countries 
without any requirement for submission to the Senate; a National Quarantine 
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Law was enacted in 1878, 21 Stat. 37, under which subsequent sanitary convey 
tions were enforced; an Act of Congress of February 9, 1922 authorized the 


World War Foreign Debt Commission to conclude agreements with 


foreign 


countries subject to the approval of the President and Congress but not sub 
to ratification by the Senate. 

“The delegation by the Constitution to the President and the Senate of the 
power to make treaties does not exhaust the power of the United States over 
international relations. The will of the nation in this domain may be expresse; 
through other acts than treaties * * * There is no inconsistency between the 


ject 


authority of the President and the Senate to regulate foreign relations throug) 
agreements in the form of treaties and the power of the President and Con 
gress to deal with matters of foreign policy through legislative action. Which 
of the two procedures shall be employed in a given case is a matter of practica] 
convenience or political expediency rather than of constitutional or internationa| 
law. [Acts and Joint Resolutions of Congress as Substitutes for Treaties, by 
James W. Garner, American Journal of International Law, 1929, pp. 482-488: 
see also Constitutional Procedures for International Agreement by the United 
States, Charles Cheney Hyde, in Proceedings of American Society of Interna 
tional Law, 1937, pp. 45-55, and Enforcement of Administrative Treaties in the 
United States, by Henry Reiff, American Journal of International Law, Vol. 34. 
pp. 661—679.]” 

Fears that the adoption of the proposed constitutional amendment would 
deprive the United States of the power to conclude treaties for the mutual sur- 
render of fugitives from justice are grounded in an inadequate understanding 
of the history of extradition in this country. At international law treaties 
are not required. Extradition is founded on reciprocity. 

The Constitution provides for the delivery of fugitives between the several 
states (Article IV, Section 2) but the question whether the power of inter 
national extradition was vested in the states or the Federal Government was 
long in doubt. The Jay Treaty of 1794, stipulating for extradition for murde: 
or forgery, expired in 1807. For the next thirty-five years the United States had 
no treaty relations on extradition. During that period the Federal Government 
declined to act upon requests of the states to apply to foreign governments for 
the surrender of fugitives, and it referred to the states for their action the re- 
quests of foreign governments for the delivery of fugitives found therein. The 
President and Secretary of State held that they lacked power to act for the 
nation in matters of international extradition in the absence of treaty or Act of 
Congress. New York State adopted an act in 1822 conferring power upon its 
Governor to act internationally. It remained in operation until 1839 when 
Governor William H. Seward, later Secretary of State in President Lincoln's 
Cabinet, declined to act under the state law, on the ground that international 
extradition was “intimately connected with the foreign relations of the United 
States, and should be exclusively under the control of the General Government”. 
Moore, Digest of International Law, Volume IV, 242. In the same year the 
Governor of Vermont issued a warrant for the surrender of a fugitive to Canada 
On a writ of habeas corpus the case reached the Supreme Court of the United 
States, which declared that the power of extradition belonged “exclusively to the 
Federal Government”, and that the action of the Governor of Vermont was 
“repugnant to the Constitution of the United States.” Holmes v. Jennison, 14 
Pet. 540 (1840) See the full discussion of this case by John Bassett Moore in 
Treatise on Extradition (1891) Volume I, pages 55-59. The following year 
the United States concluded an extradition treaty with Great Britain and an- 
other with France in 1848 

The first federal extradition statute was adopted in 1848. Its purpose was 
to regulate extradition procedure in the United States and put the surrender 
of fugitives to foreign governments on a completely recriprocal basis. It was 
made applicable to extradition treaties already concluded and to future treaties. 

In view of this history, it would be overemphasizing the importance of treaty- 
making in American constitutional law to hold that Congress would not have 
the power to enact legislation making extradition treaties internal law under 
the proposed constitutional amendment. President Lincoln, with Mr. Seward 
as his Secretary of State, surrendered a fugitive to Spain in 1864 in the absence 
of a treaty with that country. Mr. Seward defended the President’s action in 
a letter of June 24, 1864, to the Chairman of the Judiciary Committee of the 
House of Representatives. He asserted that “the true position of the national 
obligation and authority for the extradition of criminals” may be found “defined 
and established by the law of nations” and that “this obligation and authority, 
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e Constitution of the United States, and in the absence of treaty stipula 
ind statutory enactment, rests with the President of the United States”. 
es Case, Moore, Digest of International Law, Volume IV, pages 249-250. 
mmon practice of the Department of State to request the surrender of 
s by governments with which we have no extradition treaties. Judge 
the most distinguished authority on the subject, says: “In the United 
s the general opinion has been, and practice has been in accordance 
t, that in the absence of a conveutional or legislative provision, there is no 
ty vested in any department of the government to seize a criminal fugi- 
ind surrender him to a foreign power.” Judge Moore’s reference to 
ention or legislation as alternative provisions has been emphasized by 
riter 
milar fears have been expressed that the adoption of the proposed constitu- 
amendment would prevent the United States from entering into so-called 
es of judicial assistance because Congress would lack power to legislate 
absence of such treaties. The House of Delegates of the American 
Association on September 20, 1950, adopted a resolution urging the appoint 
of a presidential committee to draft treaties and take other advisable action 
dify and improve international procedures in civil and criminal matters. 
B. A. Rep. (1950) page 120. The report of the Committee on International 
ial Cooperation of the Section of International and Comparable Law, sub 
ed to the last Annual Meeting of the Association at New York in September 
stated that “The Departments of State and Justice have approved the 
mmendation in principle. * * * However, substantial progress with a plan 
ganization has been made.” 

rhe amendment to the Constitution now recommended by the American Bar 

ation would not have any effect upon the power of Congress to legislate 

this subject in the absence of a treaty, certainly so far as the federal courts 
concerned. Federal legislation of this nature is already on the statute books 
litle 28 of the United States Code. If it was the intention of the Association's 
lution of September 20, 1950, to include state courts within the mutual advan- 

ges and obligations of the suggested treaties, any constitutional difficulties 
ght be overcome by drafting the treaties on a reciprocal internal state basis. 

it is the regular procedure in Great Britain, which does not undertake to 
enforce treaties affecting the laws of the dominions, colonies, possessions or 
protectorates without their consent. A uniform reservation to this effect is 
nserted in British treaties of this character. Phraseology typical of such 
reservations Was embodied in the Draft Convention Relating to Civil Procedure 
’repared by the Committee Appointed by the Lord Chancellor in 1919. It reads: 

“This convention shall not apply to any of the Dominions, Colonies, or Pro 

tectorates of either contracting party: but either contracting party may at 
time give notice of accession to this convention on behalf of such Dominion, 
Colony, Possession, or Protectorate, and this convention shall accordingly apply 
o such Dominion, Colony, Possession, or Protectorate on the expiry of six months 
from the date of such notice. Any Dominion, Colony, Possession, or Protectorate 
on behalf of which such notice has been given may withdraw from this conven 
on on giving six months’ notice.” [Harvard Research Draft on Judicial As 
sistance, printed in American Journal of International Law, Supplement, Volume 
page 145. ] 

Similar reservations are attached to British treaties involving criminal law. 
They cover such subjects as extradition, circulation of obscene publications, 
traffic in women and children. 

Judge Manley O. Hudson, in discussing extradition treaties in the municipal 
aw of federal states, contends that the principle of internal state reciprocity 
prevails in applying the requirement of double criminality. “If it be admitted 
that the act charged must have been made criminal by the law of the requesting 
state, it would seem to be important, on general principles, apart from their 
application in particular treaties, that this should be the law prevailing in 
that part of the territories of the requesting state in which the accused will 
he tried if surrendered, * * * A long course of action by the governments and 

fairly consistent course of decision by American and British courts are to 
this effect.’ He adds: “A similar problem arises in various European states, 
which, if not strictly federal states, have nevertheless different systems of crim 
inal law in different parts of their territories. Hence, statements of the principle 
of double criminality made in treaties include not infrequently a specification as 
to the law of the particular part of the national territory which may be involved.” 

Manley O. Hudson, The Factor Case and Double Criminality in Extradition, 
“8 Am. Jour. Intl. Law 274, at 286-287 (1934).) 
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Predictions of the Supposedly harmful effects that might follow the ado 
of the proposed amendment at the present time are , redicated UPON speculs 
48 to the unfortunate consequences that might have resulted for the natio, 
its infancy had the (reaty supremacy clause hot been incorporated in the ¢ on 
stitution to prevent the states from confiscating the British debts in Violation of 
the stipulation to this effect in the Treaty of Peace of 1783. It is conceded that 
this was the principal purpose of the clause. The fallacy of the Speculative argy 
nent is demonstrated by what actually happened to the payment of the British 
debts under the clause, “The fact that some of the States, either before or 
the coming into effect of this provision, did obstruct the collection of debt 
to British subjects during the w ar, made it hecessary for the United States, some 
years later, to ente) Into an arrangement with Great Britain for the Settlement 
of the debts directly between the two nations.” (Edgar Turlington, “Treatment 
of Enemy Property in the United States before the World War,” 22 Am. Jour 
Intl. Law 274 (1928). Writing on the same subject, John Bassett Moore said 
that the decision of the Supreme Court holding the state confiseatory statutes to 
be invalid (Ware Vv. Hylton, 1796. 3 Dallas, 199) under the treaty supremacy 
clause was “of little benefit to the creditors. Owing to lapse of time, and to in- 
tervening deaths. financial failures and loss of proofs, the judicial remedy 
against the debtors had become practically worthless ; and, under a treaty signed 
on January 8, 1802, the United States paid Great Britain the sum of £600,000, or 
$5,000,000, with w hich to compensate the creditors for their losses,” Interna 
tional Law and Some Current Illusions (New York: The Macmillan Company, 
1924), 14-15. The principle of the immunity from confiscation of private enemy 
property on land. including debts, has been abandoned in the peace treaties and 
most of the national] legislation on the subject following the two World Wars 

This article in Support of the constitutional] amendment proposed by the Amerj 
can Bar Association is not intended to be in any sense an argument against the 
proper exercise of the tre atymaking power of the United States, or to advocate 
the use of alternative methods in the conduct of our foreign relations. It is in 
tended to demonstrate that Congress would have the power to enact legislation 
to make effective as internal law treaties on subjects of external regulation over 
Which the Federa] Government is vested with power to represent the states 
Upon the adoption of the proposed amendment, the Congress, and not the treaty- 
making power, will dets rmine whether the terms of the proposed treaty should 
be binding upon the states w ithout their consent. Such questions will be restored 
to their proper sphere of decision under the Constitution of the United States 
in Which foreign nations have no proper concern. It wil] make it impossible for 
the courts or the treatymaking power to ignore the spirit of the general reserva 
tion contained in Article 2, Paragraph 7, of the Charter of the United Nations 
that nothing contained in it shall authorize intervention “jn matters which are 
essentially within the domestic jurisdiction of any state.” 


Lion 
tion 


after 


8S due 


Mr. Fincn. Nowy at this point I should like again to break my 
chronological statement and to read a section of the memorandum 
that Mr. Dulles read here on the 6th of April, at the top of page 7, 
entitled “Senate Joint Resolution 43.” 

Now, Senate Joint Resolution 43 embodies the proposal of the 
American Bar Association. This paragraph reads: 


Senate Joint Resolution 13 which follows the language proposed by a com- 
mittee of the American Bar Association, contains 9 further provision. This 
would require that no treaty shall be effective in any field in which Coner SS 
in the absence of a treaty cannot legislate. This would create a no-man’s land 
in foreign affairs, It would require the concurrence of all 48 States to make 
effective such common treaties of friendship, commerce and navigation, extra- 
dition, reciprocal] inheritance taxation, migratory birds, collection of foreign 
debts, and status of foreign troops. In this field, the foreign affairs of our 
country would not speak with one voice, but with 49. 

The primary objective of the framers of our Constitution in this respect would 
he defeated, 


Mr. Chairman and Senators, I should like to submit if that is the 
only argument that ean be made against Senate Joint Resolution 43, 
[ think we might as well not bother about the objections to that reso 
lution any longer. 
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let us take the reasons they give for alleging that this amend- 
woul | require the partic ipation of all 48 States and the Federal 
nment also in treatymaking powers. I have already disposed 
e . subject of treaties of commerce and navigation as shown, that the 
emen who have made that argument have not examined the State 
ws on the subject or they have not given full effect to the powers 
{ the Federal Government under the interstate and foreign com- 
erce clause of the Constitution. 
Now, let us take the next subject, extradition. I referred to that 
rday afternoon but I would like to refer to it again. I have 
in this article in the American Bar Journal that the subject 
f extradition was one of doubtful jurisdiction during the early days 
e Republic, and that some of the States claimed the right to have 
diction over international extradition, but that finally the Su- 
reme Court of the United States, in a case which reached it from one 
cases coming up in the States, held that the subject of extradi- 
was exclusively within the jurisdiction of the Federal Govern- 
nent 
At that time we had no treaty on the subject at all. A few years 
after that decision, in 1848, in other words, over a hundred years 
vo, the Federal Government enacted a law on the subject of inter- 
itional extradition. That law is still on the statute books; it has 
een amended from time to time and there is nothing, by any stretch 
of the imagination in the proposal of the American Bar Association, 
y which anybody can argue that our amendment will re peal that law. 
Phat law was made applicable to two extradition treaties we had 
le following the decision of the Supreme Court. Two treaties, one 
ih France and one with Great Britain, and it was made applicable 
| future extradition treaties. 
Senator Smirnu. Is there any doubt about the validity or effective 
of that ? 
ir. Fincn. Not inthe world. 
Senator Smrru. I did not think so but one of the witnesses seemed 
think it was not effective. Someone testified to that effect. 
Mr. Fincu. Those are the actual facts and I have given in that 
ument the references. You can check me up and say I am wrong. 
Senator Smrrn. It was not one of your students that said that 
ste rday. 
Mr. Fincn. If he said that, I will mark him down in his record, 
you can identify him and let me know his name. 
Neat [ would like to go further on this subject of extradition. This 
ippens to be a subject - which I handled myself in the State Depart- 
it some years ago, 
T eaties are not necessary in international law to bring about inter- 
itional extradition. John Bassett Moore, probably the greatest. au- 
thority on this subject, says so, and in his work on extr: adition he says 
that in the United States extradition is de »pende nt on treaty or legisl: a- 
tion. He puts it in the alternative. And anybody that tries to argue 
John Bassett Moore on this subject has a pretty hard task on 
} s hand. 
Senator Bricker. We have a student of John Bassett Moore here, so 
ea be impressed by that. 
Fixcu. Furthermore, we have actually extradited without a 
sae In 1864, President Lincoln in the absence of any treaty with 
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Spain delivered up a fugitive named Arguelles, and when the legalit, 
of his action was "questioned because we did not have a treaty with, 
Spain, it was vigorously defended by none other than William H. 
Seward, Secretary of State, in a letter to the chairman of the Hous: 
Committee on the Judiciary, I think. I have given the references j; 
my article. 7 

Mr. Seward happened to have been a Governor of New York before 
he became Secretary of State. The State of New York as early as 
1822 had passed a statute authorizing the Governor of New York to 
render fugitives to foreign governments under the State law, and 
when Mr. Seward became Secretary of State he refused to execute 
the law. : 

Senator Bricker. When he became Governor ? 

Mr. Frixcu. When he became Governor he refused to execute the 
law. He said the State had nothing to do with the matter of extradi- 
tion. He said it was a matter purely for the Federal Government. He 
refused to execute that law and later, the Supreme Court in Holmes vy. 
Jennison, confirmed the views and said the matter of international 
extradition is solely within the jurisdiction of the Federal Govern 
ment. 

Anybody who puts in, as the State Department has done, that our 
amendment would prevent the United States from making extradition 
treaties simply does not know the history of that subject in the United 
States. I do not think they ought to come before this committee and 
try to tell this committee what we can or what we cannot do in the 
matter of international extradition when they haven’t read the record 
on the subject. 

Now, you take the next question: reciprocal inheritance taxation. 
That is included in the subject of real estate. 

Migratory birds has been so much discussed here I won’t discuss 
that. 

Senator Warktns. What page are you on? 

Mr. Fincu. I am reading from page 7 of Dulles’ statement. 

Let us take the next one, collection of foreign debts. I have also 
covered that in the article of the American Bar Journal and also talked 
about it in my testimony before this committee last year. That argu- 
ment is that if the amendment of the American Bar Association is 
adopted we could not make any arrangement with reference to the 
collection of foreign debts without the consent of all 48 States of the 
Union. That is what they argue. 

Now, what is the record on that? Following the World War on 
February 9, 1922, without any treaty involved at all in the matter, 
Congress created and author ized the World War Foreign Debt Com 
mission to conclude agreements with foreign countries subject. to the 
approval of the President, but not subject to the ratification of 
the Senate. Here was the assertion of the legislative power of the 
Congress over the subject of foreign debts without any reference at all 
to treaty. 

Yet we have the State Department coming here and telling you 
Senators that if you pass this amendment, you cannot enter into ar 
rangements on foreign debts except with the consent of the 48 States 
of the Union. No State of the Union was consulted in February 
1922. It was a matter that Congress felt it had under its delegated 
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vers and I think it had under those powers, and nobody ever 
1 enged it. 
hen, the status of foreign troops. I will skip that for the present, 
I am coming back to it. I wish to make the point here that in 
ng these positions, the Government officials who are intent upon 
ng the treatymaking powers as it now stands, under which they 
‘expand their own power and control, seem to regard the Congress 
if as something less than a silent partner when we come to the 
nduct of the fore ign relations of the Government. They just keep 
but when you need money you have to appropriate it, but in 
er respects the whole conduct of our international relations is in 
hands of the President and the Senate acting as a treatymaking 
wer. 
nator Watkins. Do you not think that probably has been carried 
in extreme? The executive department, as I remember the Con- 
tution, says “with the advice and consent.” I think Congress has 
come alive to the fact that it ought to get in on the advice end as well 
e consent end, 
ir. Frncu. That is right. 
Now I would like to read a statement from the Supreme Court in 
e Chinese Exclusion case. In that case the Court was not discussing 
the treatymaking power. It was discussing the power of Congress 
abrogate a treaty. The Court said this: 


‘he National Government is invested with power over the foreign relations 
yur country. 


says the National Government. 


peace and negotiations and and intercourse with foreign nations, all of 
vhich are forbidden to the State government. It has jurisdiction of all those 
neral subjects of legislation and sovereignty which affect the interests of the 
whole people equally and alike and which require uniformity of regulations 
ind law 
[hat is the extent to which the National Government, including the 
ngress, las jurisdiction of matters affecting our international rela- 
ons. It is true that the Congress cannot make a treaty, but a treaty 
its real essence is nothing more than a written document by 
which we try to bind down some foreign nation to some contract or to 
some policy which has the approval of the National Government. It 
s simply an agency, an agency putting the document in writing so 
there can be no misunderstanding of what the agreement is between 
the two governments, and when you talk about the Government you 
include the whole Government, not a part. 

Now, a previous witness, I think it was Mr. Tuttle, referred to the 
subject of narcotics and made a long argument that the adoption of 
the amendment proposed by the American Bar Association would pre- 
vent this Government from participating in the control of narcotics. 

| have also answered that argument, in previous testimony before 
this committee. 

Mr. Tuttle referred to the fact that was based on the treatymaking 
power, the acts of Congress in passing a domestic law governing the 
growing of poppies in this country, but based upon the treaty power. 

I i the trouble to look up that law last year when that same argu- 
ment was made and again we have statements made by objecting wit- 
nesses who have not looked up the law. It was just made from their 
own emotional feelings in the matter without any basis of law. 
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An examination of the act of 1942 for the domestic control of production and 
distribution of the opium poppy, discloses that the purpose of the act was 
Stated to be not only to discharge the international obligations of the United 
States under the narcotic treaties, but to “promote the public health and the 
fseneral welfare, to regulate interstate and foreign commerce in opium 
and to safeguard the revenue derived from taxation of opium and 
products.” 


Poppies 
opiur 


From that recitation of the act itself of the powers of Congress. j; 
is perfectly obvious that it did not rest those powers solely on tly 
treatymaking power. 

Senator Smrru. What page is that ? 

Mr. Fincn. I am reading that from the bottom of pages 325 and 3% 
of this green book containing the testimony before this commit; 
last year. 

Now may I proceed with the main argument ? 

The CHamman. Yes. 

Mr. Fincn. A curious criticism was made by representatives of tho 
Association of the Bar of the ( ‘ity of New York in their testimony be 
fore this subcommittee on Fi bruary 19, They envisioned an eneny 
invading the United States by way of Alaska and a Canadian motor 
ized division being rushed to our aid through United States territory 
under an agreement with the President. 

It was argued that unless and until Congress, under our proposed 
amendment, if it were adopted, passed a law making the agreement 
effective in this country, the Canadian Army would be subject to al] 
the State laws forbidding the carrying of firearms, traffic regulations, 
and so forth. 

I must say, Senator, I sat in amazement to listen to such a state 
ment by people claiming to be qualified to testify on the subject. 

No situation like that could arise under the rules of international 
law. 

Senator Warkrins. Will you give me the page you are reading 
from ? 

Mr. Fincu. I am on page 14. 

And you must remember in al] these subjects of international rela 
tions you are not only in the field of constitutional law, but you are 
in the field of international law which we as a member of family of 
nations are obliged to give respect to. 

Under international law a friendly foreign army passing through 
this country by official permission would not be subject to either Fed 
eral or State jurisdiction unless there were conditions in the treaty 
or executive agreement to that effect. a highly improbable situation, 

The exemption from domestic jurisdiction of a foreign army pass 
ing through our territory is in the same category of sovereign im- 
munities as the sovereign himself and his diplomatic representatives 
while in this country, and of his public ships of war in our waters. 

The reason for these immunities from territorial jurisdiction were 
stated by Chief Justice Marshall as follows: 


Pp 


One sovereign being in no respect amenable to another. and being bound by 
obligations of the highest character not to degrade the dignity of his nation, 
by placing himself or his sovereign rights within the jurisdiction of another 
can be supposed to enter a foreign territory only under an express license, or 
in the confidence that the immunity depending on his independent sovereign 
Station, though not expressly stipulated, are reserved by implication and wil! 
be extended to him. 





TREATIES AND EXECUTIVE AGREEMENTS 1145 


Chief Justice Marshall made that statement in the very cele- 
d Eachange v. McFadden case. 
You will find that case as one of the cases I teach my students in 
lass on International Law at the Georgetown School of For- 
on Commerce. 

For further information on this subject and to bring you up to 
date, those who are interested in the matter should read an article 

American Journal of International Law, published in 1942, 
volume 36, pages 539 to 567, entitled “Jurisdiction Over Friendly 
Foreign Armed Forces,” by Col. Archibald King, a very distinguished 
member of the Judge Advocate General’s Department of the United 
States Army. 

Senator Smirxa. Mr. Finch, how would it be determined what was 
a friendly army of a friendly power, because we are going to be asked 
that question by somebody, I know 4 

Mr. Fincu. Of course, if you invite an army to come through, you 
vould not invite an enemy army. 

Senator Smiru. It is predicated on the basis, then, that the Execu 
tive would invite the friendly army in? 

Mr. Fincu. In the hypothetical case that these gentlemen gave, they 
said it was there by invitation of the President. 

Senator Smiru. The question would arise, why would the army 
of a friendly power be in this country ¢ 

Mr. Frvcu. In this case these gentlemen put up a hypothetical 
situation that we were being invaded from Alaska and that the Presi- 
dent in order to help us get up a quick defense before it could get 
down here, asked Canada to send us a motorized division in order to 
help us defend, and this division to get here quicker came down 
through the United States. 

Then this gentleman said if you adopt that amendment you de- 
feat attempt of the President to defend the United States. 

The Cuatrrman. Your argument is that they are here by official 
permission ¢ 

Mr. Fincu. Yes. 

Now Mr. Nash talked about the stationing of troops in the United 
States under certain of our agreements, under the defense agree- 
ments, and foreign troops being sent here for training and what 
would be the law governing those troops. 

Now, I have not had a chance to write a brief on that, but I should 
say offhand the law would be this: As long as foreign troops are over 
here as organized bodies under the command of their own officers, 
this rule cited by Chief Justice Marshall would apply. 

If troops are permanently stationed and garrisoned here, and still 
under the control of their own commanders, the rule would prob- 
ably also apply. 

If they come here as student officers, not under the command of 
their own people, but going to some of our military colleges, or some- 
where else, they wouid certainly be under the same rules as our own 
soldiers and officers at those colleges would be governed by. 

If Congress passes a law authorizing some foreign cadet to go to 
West Point, you would not say he carried immunity from our laws 
there, but he would be governed by the rules governing West Point 
cadets. 
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Now it was argued that this amendment of the American Bar Ags. 
ciation would prevent the making of agreements changing this rule 
of international law where it might be desirable to place @ some of 
these men under local jurisdiction for certain purposes. 

You could not do that under our amendment because it requires the 
consent of the States. That is an argument in reverse, because the 
States, to begin with, do not have this power. 

The laws that apply, under Chief Justice Marshall’s ruling, are 
the laws of the United States. . 

Now if we wish to make agreements, as we probably have made 
agreements, it is necessary to make agreements for troops to be sta- 
tioned a long time in order that these “friendly troops may not them- 
selves become a cause of friction because of their relation to the local 
population. The proposition is not to take away from the States any 
jurisdiction, because they do not have it. 

The proposition is to « ‘onfer on the States jurisdiction which they do 
war =— 

, the gentlemen who made that argument are arguing the ques- 
es in reverse. 

Now, you might say, and this would apply either to a treaty or 
executive agreement, and this would apply either to a treaty or execu- 
tive agreement, the President or the Congress and the treatymaking 
power wishes to enter into an agreement that troops stationed here 
shall be subject to certain suits in our civil courts or certain of our 
criminal courts. That is conferring a power on the state. 

It is not taking anything away, because they do not have it to take 
away. 

Can you imagine a State then saying, “We don’t want this juris- 
diction ?’ 

The only reason why the executive or the Congress would make 
such an agreement would be because the State wanted it. 

I cannot imagine any State where foreign troops were stationed 
objecting to any agreement made by the Federal Government which 
would say these troops when they are down here in your territory 
in certain matters affecting your population shall be subject to your 
courts, and if the Federal Government agrees to that, that is all you 
have to do in order to make it legal according to international law. 

I just could not understand those arguments, arguments in reverse 
against our amendment. 

“They are not only trying to argue that our amendment would 
take way certain rights of States according to their laws, but they 
also say you cannot confer any rights on them. 

Now it can be stated, once and for all, that there is nothing in the 
constitutional amendment approved by the American Bar Association 
that would subject to State control the constitutional powers of the 
President as Commander in Chief of the Armed Forces, or that would 
impair the powers of Congress to provide for the common defense or 
to repel invasion or that are within in any other powers vested i 
Congress in the absence of treaty. 

This denial applies to all executive agreements of the Department 
of Defense and other departments and agencies of the Government 
made under authority of law or subsequently approved by law. 

Now, I have answered either last year or this year, every specific 
case they brought up. It would take probably a year to write a 
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samining all the thousands of agreements they referred to and 
apply this rule specifically to them, but 1 am quite confident 
veneral statement I have answered any argument that they 
ne forth. 
_ I would like to go into another subject that has been empha- 
ere. That is in the field of atomic energy. 
the vitally important field of international arrangements and 
ition to protect this country from mass destruction by atomic 
s, Congress, on the absence of treaties, passed the Atomic 
rov Act of August 1,1946. The act established an Atomie Energy 
ission to control the production and development of atomic 
in the United States. 
act declared the public policy of the people of this country 
. to provide for the common defense and security, to improve 
public welfare, and to promote world peace. 
; specifically provided that the administration of the act shall 
sistent with the foregoing policies “and with international ar- 
ments made by the United States.” 
\n international arrangement is defined by the act to mean “any 
ipproved by the Senate or international agreement approved 
the Congress.” 

“Senator Watxtns. May I ask a question at this point? 

Could not the United States enter into an executive agreement in 

of this statement covering international control or inspection 
tomic weapons ¢ 

Mr. Frncu. I could not answer that offhand, Senator. I should 

like to commit myself offhand. I am answering the argument 
that we could not enter into any treaty arrangement if you adopt- 
| our amendment without the consent of the 48 States of the Union. 

Senator Warkrns. It seemed to me that agreements in respect of 
itomic energy are of such importance they ought to be made the subject 
of treaty. 

Mr. Frncn. I should not think the President would want to enter 
nto a treaty of this character without Senate agreement. You would 

ve to read the whole act and see. 

[ should think he would not have that authority if there were not 
ome authority given to him in the act. 

Senator Warxrins. The question becomes a very practical one when 
you consider the suggestions made by Mr. Baruch and by our own 
groups with respect to the control of atomic energy on an international 
basis and the Russian proposals. 

I took it for granted the way they were proceeding at that time, they 
did not intend to submit it as a treaty even if they arrived at some 
arrangement with the Soviet Government. 

They probably would make it an executive agreement and let it go 
it that. 

Mr. Frvcu. I should think the last quotation which I made would 
prevent the President from doing it by executive agreement on his 
own authority alone, because the last sentence I read in the act means: 


A 


Any treaty approved by the Senate or international agreement approved by 


Congress, 


It says nothing about an agreement by the President. 


30572—53——_73 
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I should think the inclusion of those terms would exclude any ideg 
that the President himself would act without approval of the Congress, 

Senator Warxins. You remember the public discussion on that and 
the statement by the Russians and ourselves indicated way clearly 
they were not considering it a matter of treaty, but probably some 
executive agreement arrangement. 

Mr. Frncu. I should think in view of the act of Congress, in the 
absence of treaty defining the authority in this subject, the President 
would be bound by that act. 

Senator Warkins. What if the United Nations made that agree. 
ment ¢ 

Mr. Fincn. The United Nations has no legislative authority 
at all binding on the peop!e of any of its members. It has no legis- 
lative authority at all. 

That is why we had all this discussion about the Treaty on Human 
Rights, recognizing that the declaration by the United Nations had 
no authority within the jurisdiction of a constituent member of the 
United Nations, and in order to make that declaration binding on the 
United States as law, it was sought to take certain provisions from 
that world declaration and incorporate them in a treaty. 

We all heard the other day Mr. Dulles saying that this administra 
tion did not intend to do that. 

Senator Warxkins. With respect to certain treaties, but he may have 
his fingers crossed with respect to some others that he favors. 

Mr. Fincu. The United Nations itself cannot by any declaration or 
resolution or draft treaty make law within the United States. When 
they do try to do it, it is through the treaty method because of our pe- 
culiar provision of our Constitution. 

What we are trying to do now is to plug that gap so they cannot 
do it that way and would be obliged to resort to legislation by the 
whole Congress. 

Now, after quoting this Atomic Energy Act, here is a declaration 
by Congress of its legislative power to implement international ar- 
rangements concerning the control of atomic energy either under the 
treaty or in the absence of a treaty. 

Congress did not wait until we had a treaty on atomic energy 
before it passed legislation on the subject. It had already done it, 
and those who argue that this amendment will affect that are simply 
ignoring the facts in the case. 

Consequently, it cannot be successfully maintained that the Nation’s 
safety would be endangered by the adoption of the American Bar 
Association constitutional amendment. 

Congress would clearly have the power to pass legislation to imple- 
ment effective international inspection to guarantee that there would 
be no violation of disarmament terms and conditions. 

I refer you to the statement of former Solicitor General Perlman 
made before this committee on March 4. In his statement Mr. Per! 
man called attention to a report opposing Senate Joint Resolution 1 
made to the house of delegates of the American Bar Association at its 
midwinter meeting in Chicago, February 23 and 24 of this year, by 
the section of international and comparative law. 

I am a member of that section and had no knowledge of the report 
referred to. I doubt whether many other members saw it before its 
presentation. Members of the committee on peace and law through 
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ed Nations who were present at the Chicago meeting have in- 

ed me that the section’s report was received on condition that it 

d have no prejudicial effect on the previous approval by the house 

egates of the constitutional amendment proposed by the Ameri- 
- Association. 

No objection was raised in the House to the adoption of that motion. 

\ joint committee of Congress was established by the Atomic 

Energy Act of 1946 to make recommendations to Congress for further 


A 


i cit 


ation. 
‘Tf we ever have a treaty on atomic energy, such as those we have 
talking about, it will be the duty of this joint committee of 
Congress to examine that treaty. 

Senator Bricker. It will be the duty of the Senate Members to 
examine that treaty. 

Mr. Fincn. Yes, and to make recommendations to the Congress. 

But you would not need the treaty to pass legislation on atomic 
energy; you have already done it. 

Why would people come here and say this amendment would stop 

from doing something which you have already done? 

\r. Smrrney. You speak of international inspection. What about 
ership of the mines and the licensing of the use of atomic energy 
peaceful pursuits by an international commission ? 

Mr. Frvcu. I am glad to say that has been abandoned. I should 
that would be another subject, and I think the objections to it 
e so strong that the Federal Government abandoned it. 

(hat was in the first proposal known as the Acheson-Lilienthal pro- 

sal. They wanted to set up an atomic-development authority of, 
| think they said, 15 members, which would be supernational in func- 

and jurisdiction. 

Senator Smiru. In other words, that would be part of the world 
government ¢ 

Mr. Frncn. Yes. That is what the Acheson-Lilienthal proposal 
would have done. They would have deprived even the Congress of 

United States of any authority in the matter, and it would have 
passed the ownership of the lands in the United States, which con- 
tained uranium, into the hands of an international body. 

I discussed that matter with a very good friend of mine from the 
State of Colorado. He said, “Why, if that law were enacted, we 
would take away from private ownership three-fourths of the land 

Colorado and vest it in an thternatiodal commission.” 

lhat was so absurd I think the administration had to abandon it. 

But that is the line of thinking of these men who are obsessed with 
idea of international government and it bears, that one, the signa- 

res of Dean Acheson and Mr. Lilienthal. 

Senator Bricker. That is the same principle of the Baruch plan. 

Mr. Frxcu. That was in the original plan, but I think they aban- 

ned that. 

[ think all they are arguing for now is that we must have some 

rt of international inspection so that a treaty on atomic energy 
would not be a mere scrap of paper. I see no objection to that, if 
we agree to some form of international control of atomic energy under 
some law of Congress authorizing a commission of that body to come 
wround and see that we observe the law providing safeguards are 
placed so that they cannot get access to secret information. 
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Mr. Smrruey. Before you conclude they have abandoned that pro- 
posal, I would like to draw your attention to page 5 of the supple- 
mentary statement presente .d to the committee by Secretary Dulles, 

Now in = fairness to Secretary Dulles, he said he had not read 
this, thal it had been prepared by Mr. P hleger of his legal staff, Dut 
in there hia s statement appears on page 5: 

The Baruch proposal for atomic disarmament was based on control at the 
source and inspecti i an international agency which would possess powers 
over the process aud ownership of atomic facilities. The United States pro. 
posed this solution for the problem created by the progress of atomic science, 
It met with widespread approval by the free nations, but was blocked by Soviet 
opposition. Section 2 of the proposed amendment referring to Senate Joint 
Resolution 1, if adopted, would not only prevent our advocating such a pro- 
posal; it would prevent our agreeing to such a proposal if advanced by others, 

1 am wondering, in view of that statement, if they have abandoned 
it. 

Mr. Fincn. I have not followed those negotiations in detail, and 
if they make any such proposal as that, I am in favor of Senate Joint 
Resolution 1 and Senate Joint Resolution 43 stopping it. I think 
that would be one reason why we should adopt the amendment. 

Senator Warkins. I was going to ask you that question. Would 
not the adoption of either one of those proposed amendments effec 
tively block it? 

Mr. Fincu. Yes; it would effectively block turning over to a super- 
national atomic commission. I think we ought to have the amend- 
ment. 

Senator Bricker. It would not affect in any way the international 
relationship. 

Mr. Fincn. No. 

| would like to see an international agreement now say we will 
abandon atomic energy as it means mass destruction in war. I should 
think we ought to be willing to have some system of international 
inspection to see that not only we carry it out, but that Russia carries 
it out. 

Russia has been the one objecting to that. 

Senator Warxins. Could it be possible, looking from the other 
nation’s point of view, that is one of the reasons why Russia objected 
to such a proposal ? 

Mr. Fincn. I think so 

Senator Watkins. Whatever provision we might have had with 
respect to the complete control of atomic-energy sources in this coun- 
try would have been the same thing in Russia? 

‘Mr. Frxcu. That is right. 

We want inspection primarily because we want to go over to Russia 
to see that they are living up to that treaty. 

As I understand the subje ct, the development of atomic energy goes 
up to a certain point where it is useful for peaceful purposes. “We do 
not want to stop that, but if you go beyond that point, you get into the 
area of using it for explosive purposes, and that is what they want 
to stop. 

That can be controlled by inspection to see that your plants are not 
built for the purpose of going beyond that point for peaceful pur- 
poses, 

Mr. Smiruey. Before we leave this question of whether the admin- 
istration has abandoned the portions of the atomic-energy proposals 
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ting to land ownership, mine ownership, and the licensing of 
ic energy for peaceful pursuits, let me draw your attention to 
5 Ae the statement before this committee by the Attorney Gen- 

t Tuesday: 


ine cannot help but speculate upon what such a constitutional amendment 
do— 


| there he refers to Senate Joint Resolution 1 again— 


y effort of the United States to achieve genuine international control in 

tant fields relating to peace and safety of the world. For example, the 

ted States proposal of 1946, rejected by the Soviet Union, of an international 

for the control and development of atomic energy included broad powers 

e international agency for the management and ownership of all atomic 

ty potentially dangerous to world security as well as power to control, 
and license all other atomic activities. 


Mr. Frncu. I would simply answer in the same vein I have already 
stated, if that is the present contention of this administration, I think 
hat is an additional reason why we should adopt the amendment. 
Now, Mr. Chairman, I have dealt on page 16 with the question of 
international criminal court. I covered that yesterday. Instead 
of going over that again, I would like to submit for the record another 
ticle which I wrote covering that subject very comprehensively in 
the American Bar Association Journal for August 1952. 
In that journal Judge Parker, who is for the international crim 
il court, gives his reasons why we should have it, followed by an 
ticle by me why we should not have it. 
The CHarMAN. We will see that that is printed in full. 
Senator Smiru. Both articles are going in? 
The CuatrMan. Yes; right at this point in his remarks. 
(The material referred to follows:) 


AN INTERNATIONAL CRIMINAL Court: THE CASE FoR ITs ADOPTION 


(By John J. Parker, Chief Judge of the United States Court of Appeals for the 
Fourth Circuit) 


(In this issue of the Journal, we publish two opposing views on the proposed 
draft statute for an international criminal court. The draft statute, which was 
drawn last year by a committee appointed by the General Assembly of the United 
Nations under the chairmanship of George Maurice Morris, former President 
of the American Bar Association, is hailed below by Judge Parker as a great 
_forward step in the establishment of law in international affairs. On page 644, 
George A. Finch, editor in chief of the American Journal of International Law, 
presents the case for those who fear that creation of an international criminal 
court is a serious menace to the rights of American citizens, guaranteed by the 
Constitution. At the midyear meeting, the house of delegates yoted to take no 
action on the proposal at this time.) 

A great step forward in the development of international law was taken when 
the Committee on International Jurisdiction appointed by the General Assembly 
of the United Nations met in Geneva in August 1951 and agreed upon a draft 
statute for the creation of an international criminal court. It should be a matter 
of pride to the lawyers of this country that George Maurice Morris, of the Dis- 
trict of Columbia, a former president of the American Bar Association, was 
chosen to act as chairman of the commission and that under his virile leadership 
agreement was reached upon the terms of a statute which should be highly satis 
factory to those who believe in the reign of law in the world community. As the 
commission met, there were those who were saying that it was.impossible to cre- 
ate a court of this character. The draft statute is a triumph of American leader- 
ship in a delicate area of international affairs and one which will mean much to 
the future peace of the world if it is given the support which it deserves by the 
people of this country. 
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In establishing world order based on law, nothing is of greater importance than 
provision for the exercise of judicial power in the enforcement of law in the woriq 
community. The International Court of Justice provides machinery for the 
juridical settlement of justiciable controversies arising between sovereign states 
It is given no jurisdiction, however, to deal with individuals who have committe 
crimes against international law such as were dealt with at Nuremberg anq 
Tokyo. The world community has become so integrated and its various nations 
so interdependent that world peace is endangered by individuals who « 
crimes of an international character; and the time has come when a permanent 
international tribunal should be set up to try those who are guilty of such crimes 
This requires that crimes against the laws of nations be defined, that jurisdiction 
to try persons guilty of such crimes be established by international agreement 
and that judicial machinery be provided for the exercise of the jurisdiction 
conferred. 

This draft statute deals only with judicial machinery, leaving to future agree- 
ments the conferring of jurisdiction on the court and the defining of that juris 
diction. Article 1 of the statute provides that the court is established “to try 
persons accused of crime under international law, as may be provided in special 
agreements among states parties to the present statute.” The International 
Law Commission has been engaged in defining crimes against the laws of nations: 
and that matter is not dealt with by the draft statute here under consideratior 
Articles 26 and 27 of the statute make it very clear that the court is not to 
have jurisdiction to try any person unless the state of which he is a citizen has 
by agreement separate from that creating the court consented that it be given 
jurisdiction to try the crime with which he is charged. Those sections provide 

“ARTICLE 26. Attribution of Jurisdiction. Jurisdiction may be conferred upon 
the Court, by States parties to the present Statute, by convention or, with respect 
to a particular case, by special agreement or by unilateral declaration. 

“ARTICLE 27. Recognition of Jurisdiction. No person shall be tried before the 
Court unless jurisdiction has been conferred upon the Court by the State or States 
of which he is a national and by the State or States in which the crime is alleged 
to have been committed.” 

These provisions might be amended to advantage, I think, by providing that 
any state having in its custody persons charged with crimes of an international 
cheracter may, by unilateral declaration, confer on the court jurisdiction to try 
such persons, without the consent of the state of which they are nationals. Such 
a provision would not only assure a fair trial to such persons, but would enable 
the state having them in custody to free itself of the embarrassment which might 
result from trying them in its domestic courts. 

In providing the machinery of an international court, without attempting at 
the same time to prescribe its jurisdiction over persons or define the crimes sub- 
ject to that jurisdiction, the committee of the United Nations has acted with 
great wisdom, I think, and has approached the difficult task of establishing an 
international criminal court in the only practicable way. If adequate judicial 
machinery is provided, it will command respect and confidence and there will be 
greater willingness on the part of nations to enter into agreements vesting it with 
jurisdiction than there would be to accept jurisdiction in advance of knowledge 
of the sort of court by which the jurisdiction was to be exercised. With such 
machinery at hand, nations would unquestionably commit to it the trial of such 
cases as were heard at Nuremberg and Tokyo. They would gladly avail them 
selves of it for the trial of persons in their custody charged by them with offenses 
against international law, where, as often happens, national feelings are aroused 
over the cases, and trial before an impartial international tribunal would inspire 
confidence. It is not too much to expect that with the passage of time such a 
tribunal would through its decisions so commend itself to the conscience and 
intelligence of mankind that its jurisdiction would be accepted as a matter of 
course by all civilized nations. 

The machinery provided for the international criminal court meets the highest 
standards of jurisprudence; and I see no reason to think that it will not work 
efficiently or justly. The provisions of the draft statute relate to (1) the con 
stitution of the court, (2) institution of prosecutions, and (3) procedure. I shall 
consider these in the order named. 


THE STATUTE PROVIDES FOR A COURT OF NINE JUDGES 


The court is to have 9 judges elected for 9-year terms, 3 of which expire every 
third year. The states parties to the statute nominate and elect the judges, who 
are required to possess the qualities required in their respective countries for 
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vhest judicial office or be jurisconsults of recognized competence in inter- 

law. Judges are not permitted to engare in occupations which inter- 

‘th their judicial duties or are incompatible with the judicial function. 
ve may be dismissed by the unanimous decision of the other judges that 
- ceased to fulfill the conditions of his tenure of office. A judge may dis- 
ry himself from sitting in a particular case or may be disqualified by the 
ssion of a party and the decision of the court. The judges are paid travel 
ses and a daily allowance when the court is in session. They are also paid 
nual compensation, which, it is said, is to be a mere token payment and 
substantial amount, the idea being that the judge is to be paid substantial 
nsation only when he is performing services. 

it has been argued that it will be difficult to secure proper judges for the court 

cych indefinite promise of compensation. The honor of serving upon an 
tional court of this character is so great, however, and the opportunity 

-ending important public service is so challenging that lawyers and judges of 

highest standing will gladly accept appointments to the court, just as they 
accepted appointments to other international tribunals without thought of 
compensation involved. If, however, it should be found that more definite 
eompensation is necessary, this can be provided without change of the statute. 

Prosecution before the court is not left to individuals or even to nations. 
proceedings before the court can be instituted only by the General Assembly of 
the United Nations, an organization of states so authorized by the United Nations 
>a state a party to the statute creating the court. Prosecution may be had only 
non indictment based upon facts certified by a committing authority composed 
nine members elected in the same way and possessing the same qualification as 
the judges. A prosecuting attorney is to be chosen by a panel of 10 persons 
elected at the same time and in the same manner as the judges. He must have 
the qualifications of a judge. Before certifying facts as a basis for prosecution 

the prosecuting attorney the committing authority must examine the evidence 
offered by the complainant and afford the accused an opportunity to be heard 
nd to produce evidence. 

The provision made for the committing authority supplies the place of a grand 
iurvy in the practice with which we are familiar. Before there can be a trial 
efore the court there must be an indictment on findings which the committing 
uthority has certified. As the committing authority is to be composed of nine 
embers having the qualifications of judges, this is ample safeguard against 

advised or partisan prosecutions. 

The provision for the committing authority obviates any ground for providing 
in appeal from the decision of the court; for this provision means that, before 
here can be a conviction, two panels of judges shall have passed upon the law 
id the facts of the case, one for the purpose of determining whether there 
should be a prosecution and at the same time allowing the accused a hearing, 
ind the other for determining the question of guilt or innocence. After two such 
earings, there would be no reason for allowing an appeal to another court. 


THE PROCEDURE PROVIDED BY THE STATUTE IS SIMPLE AND FAIR 


The procedure prescribed is simple and eminently fair to the accused. Notice 
of the indictment must be given to the accused and the state of which he is a 
national sufficiently in advance of trial to enable him to prepare his defense. 
He has the right to be present at all stages of the proceedings. He is presumed 
nnocent until proved guilty. He has the right to conduct his own defense or to 
represented by counsel of his own choosing and to have his counsel present 

all stages of the proceedings. He has the right to have the expense of his 
defense including fees of counsel paid by the court, if the court is satisfied 
that he is financially unable to engage counsel. He has the right in person or 
by counsel to interrogate any witness or examine any document offered against 
him. to introduce oral or other evidence in his defense, to have the proceedings 
f the court including documentary evidence translated into his own language 
and to have the assistance of the court in obtaining access to material relevant 
to the issues before the court. He has the right to be heard by the court but 
may not be compelled to speak. The hearings of the court shall be public but 
its deliberations private. The court shall have all power necessary to conduct 
the trial, including the power to issue warrants of arrest and to require the 
attendance of witnesses and the production of documents. Trial shall be by the 
court without a jury, and final judgment shall require a majority vote of the 
udges participating in the trial. The judgment shall set forth the reasons 
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upon which it is based, and where it does not represent the unanimous opinioy 
of the court any judge shall be entitled to deliver a separate opinion. 

It has been said in criticism that there is no provision for jury tria 
manifestly a trial before a jury of the vicinage as at comomn law could 1 
provided in an international criminal court. It is believed that the draft staty 
adequately safeguards the rights of the accused so as to insure him a fair and jus 
trial before a tribunal which would be better qualified than a jury could possi)ly 
be to pass upon the issues which would be presented to a court trying th . 
plicated sort of cases which would be presented to an international crim 
court, 

Questions have been raised as to the conflict between the draft statut: 
provisions of the Constitution of the United States. There is nothing 
Constitution, however, which limits the power of the United States to 
with other nations in setting up a court to try those who have committed 
against the law of nations. The fact that Congress may provide for the tria 
such crimes does not mean that the creation of an international criminal cour 
would impinge upon the power of Congress, just as the punishment of larceny 
by the States is no infringement of the power of Congress to punish larceny j) 
interstate commerce. The vital principles of the Bill of Rights, such as du 
process of law, public trial, right to the assistance of counsel and witnesses, et 
are preserved, as we have seen, in the draft statute. 

So far as requirement of indictment by grand jury and trial by jury are con 
cerned, these apply only to trials in Federal courts and can have no application 
to an international court set up by a group of nations in the exercise of thei 
treatymaking power. They are not limitations upon the power of the States 
(Spies v. Illinois, 123 U. S. 131, 166; Howard vy. Kentucky, 200 U. S. 164, 172 
Betts y. Brady, 316 U. 8. 455, 461). They do not apply in consular courts or 
in a court established by the United States by international agreement in China 
In re Ross, (140 U. S. 453); Casement v. Squier, Warden, (46 F. Supp. 296) 
They do not apply to military tribunals set up to try violations of the laws of 
war. Ez parte Quirin, (317 U. S. 1, 45). If courts may be created in the 
exercise of the legislative power to which these provisions do not apply (see 
Ea parte Bakelite Corporation (279 U. S. 438)), there is no reason why sucl 
courts may not be created in the exercise of the treatymaking power. 

There are a number of provisions in the statute which I might have drawn 
somewhat differently if I had been engaged in the task and had had the final 
voice in the matter. The practical question presented, however, is not whether 
improvements might be made in the statute, but whether as drawn it should 
have the support of the American bar. That question, it seems to me, should 
be answered in the affirmative. If we must wait in the setting up of judicial 
machinery to try international crimes until all the lawyers of this country can 
agree on the precise terms of a statute, we shall indeed wait forever. The 
statute presented sets up adequate judicial machinery with adequate safeguards 
If adopted, any changes which may be needed can be made in the light of 
experience. Its adoption will be fraught with no possible danger to our liber- 
ties, since the court will be vested with only such jurisdiction over our na 
tionals as may be conferred upon it by subsequent agreements or declarations 
Under the leadership of an American lawyer we have made a great step forward 
toward the establishment of law in international affairs. His work should not 
be nullified by the groundless fears of those who oppose the proposal because 
it is new without any real consideration of its merits. 


AN INTERNATIONAL CRIMINAL Court: Tre CASE AGAINST ITs ADOPTION 
(By George A. Finch, of the District of Columbia Bar) 


(Mr. Finch’s article is a reply to that of Judge Parker, beginning at page 641 
of this issue, calling for support of the draft statute for an International Crim 
inal Court. Mr. Finch finds in the proposed text of the statute large departures 
from accepted principles of international law and a threat to constitutional rights 
which are basic concepts of Anglo-American law. Judge Parker and Mr. Finc! 
disagree about the wisdom of the creation of an International Criminal Court, at 
least at this time; they agree on the tremendous importance of the issue. The 
ultimate American answer to the problem raised on these pages can be obtained 
only by the political processes that finally determine all great policies of a repub 
lic. Lawyers, who are among the foremost leaders in those processes, should 
give long and careful consideration to the views set forth here.) 
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raft statute for an International Criminal Court was drafted by a com- 
f the United Nations at Geneva in August 1951, pursuant to a resolution 
| by the General Assembly on December 12, 1950. The purpose of the pro- 
nternational Criminal Court is “to try persons accused of crimes under 
onal law.” All crimes now in this category are punishable in national 
ind the committee decided not to include any mention of them in the draft 
It left the proposed International Criminal Court without jurisdiction 
as may be provided in conventions or special agreements among States 
to the present statute.” (Art. 1.) 
me idea of the character of crimes that may be tried by the proposed 
ne must recur to the resolution of the General Assembly of the United 
idopted November 21, 1947, which entrusted to the International Law 
sion “the formulation of the principles of international law recognized in 
ter of the Nuremberg Tribunal and in the judgment of the Tribunal.” 
mission was elected by the General Assembly the following year and was 
| to “prepare a draft code of offenses against the peace and security of 
nd.” It is also necessary to bear in mind article VI of the Genocide Con- 
approved by the General Assembly on December 9, 1948, which provides 
ns charged with genocide shall be tried by national courts “or by such 
nal penal tribunal as may have jurisdiction with respect to those con- 
ng parties which shall have accepted its jurisdiction.” 
lraft statute is accompanied by a report explaining the general purpose 
detailed provisions of the proposals. (U. N. Doc. A/AC, 48-4, Sept. 5, 


the committee met, a minority doubted the desirability and possibility 
iblishing an international penal tribunal at this time. It proposed that the 
il Assembly be informed that the setting up of such a court now would 
e very real dangers to the future development of international good feeling 
cooperation. It asked “whether it was conceivable that criminal proceedings 
be instituted against an aggressor with whom the United Nations for that 
purpose wanted to reach a negotiated settlement?’ The majority held that 
minittee’s task was to elaborate concrete proposals for the consideration 
he General Assembly and it was for that body to make decisions on broad 
ons of principle. The committee agreed to proceed on the understanding 
no member, by participating in the deliberations and voting on any text, 
iid commit his government to any decisions that might be adopted (report, 
7-0). To answer the question raised by the minority, an article was inserted 
draft statute providing that “No jurisdiction may be conferred upon the 
irt without the approval of the General Assembly of the United Nations” (art. 
Is Access to the court was restricted to proceedings instituted by the General 
\ssembly, by any organization of states so authorized by the General Assembly, 
by states parties to the statute (art. 29). 
Che draft statute was reported with the following caveat: 
* The committee does not wish to give these proposals any appearance 
ality. They are offered as a contribution to a study which in the commit- 
ee's opinion has yet to be carried several steps forward before the problem of an 
nternational criminal jurisdiction, with all its implications of a political as well 
s udicial character, is ripe for decision” (report, p. 9). 


DRAFT STATUTE ABANDONS SAFEGUARDS HERETOFORE REGARDED AS ESSENTIAI 


he organization of the proposed International Criminal Court the draft 
ite abandons safeguards heretofore regarded as essential to insure adequate. 
presentation of the great powers upon the bench. The judges of the existing 
International Court of Justice at The Hague are elected separately in the Gen- 
| Assembly and Security Council of the United Nations. In the Assembly the 
inbers are represented on the basis of legal equality, while in the Council the 
reat powers by reason of their permanent representation have a proportion- 
vy greater voice In the draft statute under review the nine judges of the 
oposed International Criminal Court would be elected by an absolute majority 
the signatories present and voting at meetings called for the purpose of hold 
elections (art. 11). The same method would be followed to elect a commit 
ng authoritv of 9 members to act as a sort of grand jury (art. 33), and to 
hoose a panel of 10 persons who in turn would elect the prosecuting attorney 
art. 34). The latter would draw up the indictment based on the findings of 
counnitting authority 
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Unlike the Statute of the International Court of Justice, the present dra 
statute makes no provision for the addition to the bench of temporary ad } 
judges in cases where states before the court are not already represented op 
the bench. This omission might be explained on the ground that the proposed 
International Criminal Court would have persons before it and not states; py 
on the other hand, the draft statute provides that ‘No person shall be tried befor; 
the Court unless jurisdiction has been conferred upon the Court by the stat 
or states of which he is a national and by the state or states in which the crime 
is alleged to have been committed” (art. 27). In commenting upon this articl 
the committee in its report alludes to the necessity “of protecting the state itself 
insofar as the trial of a high-ranking political leader of a country involved q 
review of the internal or foreign policy of that country” (p. 26). 

Each state that desires to become a party to the proposed International Crin 
inal Court is free to confer upon it, with the approval of the General Assemb)y 
of the United Nations, any jurisdiction it may deem proper. Treaties confer. 
ring jurisdiction will have to provide for each state’s assistance, if any, to the 
Court in executing warrants of arrest (arts. 31 and 40), and in executing th 
Court’s sentences (art. 52). In the absence of a conventional stipulation on the 
execution of sentences, “arrangements for execution may be made, upon motior 
of the Court, by the Secretary-General of the United Nations with any state 
(ibid.). Subject to any limitations prescribed in the instrument conferring 
jurisdiction upon the Court, penalties are left to the Court’s determination (art 


o2). 


A DRAFT CODE OF OFFENSES PLACED ON AGENDA OF ASSEMBLY 


A Draft Code of Offenses against the Peace and Security of Mankind’ was 
formulated by the International Law Commission at its session in Geneva im- 
mediately preceding the meeting of the Committee which drafted the Statute for 
the International Criminal Court. The code has been placed upon the provisional 
agenda of the next session of the General Assembly. It is chiefly a restatement 
of the definitions of crimes in the Nuremberg Charter: Aggression, threats of 
and preparations for aggression, invasion by armed bands, fomenting civil strife 
in other countries, terrorist activities, violations of treaty obligations to ensure 
peace and security, annexation of territory, genocide, violations of the laws and 
customs of war, as well as conspiracy, incitement, attempts or complicity to 
commit any of the foregoing acts. 

Such of these acts as are not crimes at common law or made so by statute, 
or are not violations of the laws and customs of war, and therefore punishable 
by national courts or military tribunals, are essentially political in character 
They are usually performed from motives of national interest or security. For 
example, the United States Mutual Security Act of October 10, 1951, authorizing 
the expenditure of $100 million “for any selected persons who are residing in 
or escapees from” behind the Iron Curtain or other Communist-dominated areas 
of Europe “either to form such persons into elements of the military forces sup- 
porting the North Atlantic Treaty Organization or for other purposes,” was 
denounced as an aggressive act by the Soviet Foreign Minister in the General 
Assembly of the United Nations at Paris on December 19. He accused the 
Government of the United States of trying to foment a revolt in the Communist 
world.2. From the beginning of the “cold war” practically every prominent 
American official engaged in it has been named as a warmonger or aggressor 
by the Soviets or their satellites and threatened with the fate of Nuremberg. 

The punishment of individuals for genocide in time of peace, as suggested in 
the Draft Code of Offenses against Peace, derives no support from the Nuremberg 
Charter as interpreted by the International Military Tribunal. Notwithstanding 
the provision of the Charter that crimes against humanity, in which genocide 
was included by implication, were punishable whether perpetrated before or 
during war, the tribunal limited its jurisdiction to the punishment of “war crim 
inals”.* In declining to sustain the prosecution’s argument to the contrary, the 
Tribunal held: * 


1U. N. Doe. A/1858; 45 Am. Jour. Int. Law, Supp. 123 (October 1951). 

2 New York Times, December 20, 1951, p. 1. 

® The Charter states that the tribunal was established “for the just and prompt punish- 
ment of the major war criminals of the European Axis.” 18 Department of State Bulle- 
tin 222 

Judgment of the International Military Tribunal at Nuremburg, October 1, 1946, 41 
Am. Jour. Int. Law 249 (1947). 
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tribunal is of the opinion that revolting and horrible as many of these 
s were, it has not been satisfactorily proved that they were done in execu- 
f, or in connection with, any such [war] crime. The tribunal therefore 
it make a general declaration that the acts before 1939 were crimes against 
anity within the meaning of the Charter, but from the beginning of the 
1939 war crimes were committed on a vast scale, which were also crimes 
st humanity; and insofar as the inhumane acts charged in the indictment 
committed after the beginning of the war, did not constitute war crimes, 
were all committed in execution of, or in connection with, the aggressive 
and therefore constituted crimes against humanity.” [Italics supplied.] 
If the acts defined in the Draft Code or Offenses against the Peace and 
irity of Mankind are not made crimes by the national law, no government 
hin whose jurisdiction they may be committed would surrender its citizens 
. foreign jurisdiction for trial and punishment for such acts. If the acts are 
de criminal by the national law, the domestic courts would have jurisdiction, 
countries like the United States where the principles of territorial jurisdic- 
of crime is basic,’ the Government would have no choice. The present 
wsal to establish an International Criminal Court would involve a surrender, 
anto, of this exclusive criminal jurisdiction. 
lreaties for international extradition cannot be invoked to justify the present 
pposals. Such treaties provide only for the surrender of persons who commit 
es in one country and flee from justice to another country. Extradition 
ties are rooted in the recognition of the territorial jurisdiction over crime 
d not upon a Waiver of it. Moreover, extradition is granted only when the 
for which surrender is requested is a crime by the laws of both the requesting 
d requested state, and political offenses are not extraditable. 
(he power to define and punish “offenses against the law of nations” is vested 
the Congress by the United States Constitution (art I, sec. 8, par. 10). Legis- 
on within this area, by treaty or by Congress, would have to conform to the 
ustitutional provisions guaranteeing the trial of all crimes by jury within the 
State and district wherein the crime shall have been committed (art. ILI, sec. 
“, par. 3, and art. 6 of the Bill of Rights) ; unless, perchance, it be held in the 
loose language of Missouri v. Holland (252 U. S. 416), that a treaty defining 
and punishing offenses against international law could confer upon Congress 
powers of legislation it does not possess under the Constitution. 


THE RIGHT OF TRIAL BY JURY IS ABOLISHED IN THE DRAFT STATUTE 


The right of trial by jury is expressly abolished in the draft statute for an 
nternational criminal court: “Trials shall be without a jury” (art. 37). The 

asons for this exclusion were stated in the report of the committee as 

OWS: 

‘A proposal was made to the effect that the statute should provide explicitly 

trials before the court should be without a jury. It was found by some 
members of the committee that such a provision might be necessary in order 
to preclude the possibility that a defendant might plead that he had a funda- 
mental right according to his national law to be tried by a jury. Other members 
thought that such a right, where it existed, could not be asserted before an 
nternational tribunal, and that an express provision as proposed would be 
superfluous. Since, however, such a provision might make it easier for some 
states to become parties to the statute, no member of the committee would 
oppose the proposal” [page 45]. 

The right to be tried in the place where the crime was committed has been 
upheld by our courts against previous attempts of the Federal authorities to 
ignore the right. In 1909, newspaper editors of Indianapolis were indicted on 
a charge of criminal libel in criticizing the motive for adopting the Panama route 
for the Isthmian Canal instead of the Nicaragua route at less than half the cost 
of the former. Federal officers attempted to have the editors removed to Wash 
ngton for trial on the allegation that the newspapers containing the alleged libel 
had been circulated in that city. In denying the application for removal, the 
United States district court at Indianapolis used the following forceful language : ° 

“To my mind that man has read the history of our institutions to little purpose 
who does not look with grave apprehension upon the possibility of the success 


®*See Harvard Research in International Law, “Jurisdiction With Respect to Crime,” 
stating that the principle of territorial jurisdiction “is basic in Anglo-American jurispru 


lence, and is incorporated in all modern codes."’ Citations are given to the codes of 57 


countries (29 Am. Jour. Int. Law, Supp., 481-482 (1935) ). 
* United States v. Smith (1738 Fed. 227). 
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of a proceeding such as this. * * If the prosecuting officers have the right to 
select the tribunal. * * If the Goverment has that power, and can drag 
citizens from distant States to the Capital of the Nation there to be tried, then, 
dge Cooley says, this is a strange result of a revolution where one of the 
inces complained of was the assertion of the right to send parties abroad 


jury is guaranteed to every person charged with Federa] 
tes not involving a violation of the laws of war and has 
me Court to be inviolable in time of peace and even in time 
courts are open. During the Civil War a citizen of 
y service was tried and sentenced by a United State 
yal conduct. On appeal to the Supreme Court it 
have been tried before a jury in a court of |! 
having been closed by the war. The language of 
» seems prophetic of current efforts to carry « 


1] ‘ 


es of Nuremberg. Said the Supreme Court 


ant should 


nment of our ancestors; for even these provisions, 

h words that it would seem the ingenuity of man 

after the lapse of more than 70 years, sought to be 

“xl men foresaw that troublous times would ariss 

hecome restive under restraint, and seek by sharp 

plish ends deemed just and proper, and that the 

berty would be in peril unless established by irre- 

d taught them that what was done in 

rhe Constitution of the United States 

in war and peace, and covers with the 

men, at all times, and under all circum- 

No d tring g more pernicious consequences was ever invented 

y the wit of man than that any of its provisions can be suspended during any 
f the great exigencies of governmen Such a dectrine leads directly to anarchy 

or despotist ' 

The Nuremberg precedent has no application in time of peace. The Court was 
ternational military ‘ibunal set up in occupied enemy territory for the 
il and punishment of enen persons already in custody. Authority for the 
establishment of the tribunal was vested, so far as the United States was con 
cerned, in the President under the war power. It was not established by treaty 
oncluded by and th the advice and consent of the Senate, nor was the appoint- 
ment of the American officials and judges subject to confirmation by the Senate. 
The tribunal ceased to function when it had accomplished the special purpose 


for which it was established. The same observations apply to the International 
Militar ribur it Toky 

The proponents of the draft statute for an International Criminal Court main- 
tain that the Government of the United States has power to participate by treaty 
in the establishment and functioning of such a court under its general authority 
to conduct the foreign relations of the Nation. 

The extraterritorial consular jurisdiction formerly exercised by the United 
States in China under treaty with that Government, which culminated in the crea- 
tion by act of Congress in 1906 of the United States Court for China at Shanghai, 
is pointed to as an exercise of such a general power. The case of Biddle v. United 
States in that court is cited in particular. It is argued that since American 
citizens were tried in that court without a jury the United States can by treaty 
agree to send abroad for trial persons who commit crimes in the United States, 
notwithstanding that in such trials beyond the jurisdiction of the United States 
the defendant might not be accorded the rights guaranteed by the Constitution 
to persons tried in the United States. 

The fallacy of this argument is apparent from the fact that the United States 
Court for China could try only Americans who committed crimes within its extra- 
territorial jurisdiction. It could not try persons sent from the United States for 
that purpose, nor could it extradite to other jurisdictions persons who committed 
crimes in China or fugitives who fled to its jurisdiction from other countries. The 
final decision in the Biddle case is a clear refutation of the reasons based upon 
it for American participation in the proposed International Criminal Court. 

Biddle was convicted of a criminal offense by the United States Court for 
China. The act of Congress creating the court provided for appeals to the United 


7 Ee parte Milligan (170 U. S. 343 (1866)). 
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court of appeals in California, and the defendant appealed to that court, 
lischarging the prisoner on the ground that his conviction in China was upon 
ficient evidence, the court of appeals stated: * 
Phe object of the treaty and the intention of Congress, in creating the United 
s Court for China, insofar as that court is given criminal jurisdiction, was to 
around American citizens sojourning in Chira, and there charged with 
ne, the beneficent principles of the laws of the United States relating to the 
f persons charged with crinie—the rules of evidence, the presumption ot 
wence, the degree of proof necessary to convict, the right of the accused to 
nfronted with witnesses against him, etc. But, while securing to them 
ese privileges, the statute at the same time made them subject to punishment 
ts made criminal by any law of the United States, or for acts recognized 
mes under the common law.” 
A/though convicted in an extraterritorial court, the defendent had his appea 
courts in the United States, which protected him in his constitutional 
rhts 

The draft statute for an International Criminal Court provides that its judz 
nent “shall be final and without appeal” (art. 50). 

rhe Constitution provides that “The judicial power of the United States shall 
 yested in one supreme court, and in such inferior courts as the Congress ma 

m time to time ordain and establish” (art. III, see. 1). The same article 

ss that the judicial power shall extend to all cases arising under treaties of 

United States (sec. 2). Any offenses committed within the United States 

removed for trial to an international court would be a case arising under a 
reaty. Such a treaty would be ultra vires of the power of the Federal Govern- 
ent to make under article III of the Constitution. 

The power of the Federal Government to set up prize courts and to make trea 
ties for the establishment of arbitral tribunals and the International Court ot 
Justice at The Hague has also been referred to in support of United States par- 
ticipation in the proposed International Criminal Court. 

Prize courts are the most ancient of all forms of existing courts that apply 

ternational law, but they are not international courts: they are national courts 

f belligerents and are required by the laws of war. They do not function in 

me of peace. Actions before them are in rem and not in personam. When the 
Seco Veace Conference at The Hague in 1907 proposed the establishment of an 
International Prize Court, the Government of the United States was prepared 
t tify the convention on the express condition, for the constitutional reason 
mentioned above, that the international court should exercise no jurisdiction, 
appellate or otherwise, in prize cases falling within the jurisdiction of and 
decided by the courts of the United States. This Government was only willing 
to respond before the international court to an action in damages for captures 
declared by it to be illegal under international law. 

The conclusion of arbitration treaties by the United States and its adherence 
to the International Court of Justice are founded in its right, and some would 
say its duty, to settle its disputes with other nations by peaceful means instead 
of resorting to war. ‘The exercise of this power has no relation to the present 
proposal to subject individuals to criminal prosecution before an international 
court The International Court of Justice at The Hague has no jurisdiction 
cover persons, Its statute expressly provides that “Only states may be parties 
before the Court” (art. 34, par. 1). 

The United States could not confer jurisdiction upon an international court 

the character proposed in the draft statute unless it is prepared to surrender 

its persons who have committed no crime under the laws of the land, or to 
oncede to it some measure of jurisdiction over persons who have committed 
crimes punishable by American courts. Either alternative would be incom- 
patible with the guarantees of individual rights in the United States Constitution 

However laudable it may be to try to strengthen the principles and methods 
of punishing war criminals, as that term is customarily understood, any pro- 
posals in the existing precarious state of international relations to set up an 
International Criminal Court would, as feared by the minority of the committee 
vhich drew the draft statute, “involve very real dangers to the future develop- 
ment of international good feeling and cooperation.” In the absence of a firm 
comity of nations, genuine international cooperation in that field is impossible. 
What is termed the comity of nations is the formal expression and ultimate 
result of that mutual respect accorded throughout the civilized world by the 


®156 Fed. 759-765 
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representatives of each sovereign power to those of every other, in considering 
the effects of their official acts. Its source is a sentiment of reciprocal regard 
founded on identity of position and similarity of institutions.” ° 

The draft statute came before the house of delegates of the American Bar 
Association at Chicago on February 26, with three separate recommendations, 
The section of international law proposed approval and support by the associa 
tion, the criminal-law section proposed in addition that a committee be appointed 
by the association to confer with the State Department on means of improving 
the draft statute, while the committee on peace and law recommended that the 
association take no action at this time. After extended debate by representatives 
of all three groups, the house of delegates voted down the resolutions proposed 
by the two sections and adopted that of the committee on peace and law.” 


Mr. Fincr. Now the next subject I take up in the statement is the 
testimony of the representative of the board of directors of the 
Christian Science Church when he appeared before this subcommittee 
a few days ago to enter a protest against certain sanitary and quar- 
antine regulations of the Health Assembly of the World Health 
Organization as violative of the first amendment of the Bill of Rights. 
That amendment prohibits the Congress from making any law respect- 
ing an establishment of religion, and so forth. 

The regulations protested against were not approved by Congress, 
but became effective in this country by virtue of article 22 of the 
constitution of the World Health Organization, which provides that 
such regulations— 
shall come into force for all members after due notice has been given of their 
ndoption by the Health Assembly except for such members as may notify the 
Director General of rejection or reservations within the period stated in the 
notice. 


I am quoting from the constitution of the World Health Organ- 
ization. 

Now the Secretary of State on behalf of this Government notified 
the World Health Organization that the United States would make 
no reservations. 

Now, the constitution of the World Health Organization is not a 
treaty, but the President was authorized to accept membership in the 
organization by joint resolution of Congress on June 14, 1948. 

It is accordingly an executive agreement made with the express 
authority of Congress. 

It is contended that this is an instance where a prohibition in the 
constitution against congressional action has been bypassed through 
the delegation of legislative power to an international organization. 

For the purposes of this hearing it is not necessary to consider 
whether the action complained of is valid. 

It is pertinent to point out. however, the constitutional amendment 
proposed by the American Bar Association would prevent tr raties 
and executive agreements from becoming law in the United States 
except by legislation of Congress which would be valid in the absence 
of treaty or executive agreement. 

I think our amendment would prevent any organization from enact 
ing legislation in the United States which was not also submitted to 
and enacted by the Congress of the United States. 

Senator Bricker. And then would be subject to the prohibitions 
of the Bill of Rights. 


aoe 


® Fisher, Brown & Co. v. Fielding (67 Conn. 91, 32 L. R. A. 236). 
1 See 38 A. B. A. J. 436—437, May 1952. 
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\r. Frvcu. That is right because every law of Congress is subject 

prohibition. 

Senator Bricker. That is right. 

Mr. Frxcu. In other words, I am glad you mentioned that, Senator, 

se the effect of our amendment would be this: 

In future cases involving the rights of citizens of the United States, 

the reserve powers of the Constitution the Supreme Court 

ot rely upon the unlimited clause of the treatymaking power, but 

uld have to subject the legislation of Congress to the test of 
titutionality under the Constitution. 

hat is what we ought to have. We just cannot have the Supreme 
rt going on saying that there may be or may be not limitations in 
tre atymaking power, but it does not apply to this case. 

Mr. Smirney. Does it not extend even further than that? Does it 
ilso say effectively that the Supreme Court will have the power 
ile on it? 

Mr. Fincu. They will have the power to rule on it. 

Mr. Smrruey. And is there not some question at the present time as 

whether the Supreme Court would have the authority to declare a 

treaty void and unenforceable ? 

Mr. Frvcu. Ihave already stated that. 

| think there is grave doubt whether they can declare any treaty 
void and unenforceable. When you get from the realm of lawmaking 
treaties into the field of political action, treaties for purely politic: al 

iaracter, the courts have absolutely nothing to do with it because it 
sa rule of constitutional law that in these matters the courts are bound 
by the political action of the Government. 

Of course, it cannot say that that is not a valid treaty. They are 

xelt ided from even consideration of such a treaty under our rule that 

political acts are not within the jurisdiction of the courts. 
_ Mr. Chairman, from page 18 to page 25, I discuss in detail these 
human rights conventions. I wrote this before Secretary Dulles said 

e were not going to sign those conventions. 

[ would like to include this whole statement in the record, but I do 

ot believe it is necessary to take our time now in discussing those 
provisions because Secretary Dulles said we would not sign those 
onventions. 

He evidently saw our argument in advance. 

he CHatrMAN. Do you think he better discuss it for the sake of the 
record ? 

Senator McCarran. I do not think so; but it can be included in the 
record. This seems to be a period in which men have a habit of cnany- 
ng their minds overnight. 

The Cuatrman. I think it should be discussed, Senator. 

Senator Smrrn. I think that would be good. 

Be CuHatrMan. I would like to have you discuss it, because we do 

t know when we will have a chance to have it before us again. 

Senator Smrru. The public apparently has been misinformed. 

Mr. Frncu. There has been a good deal of testimony here by other 

tnesses supporting these things. 

The Cuarrman. If you have time, the committee has the time. 

Mr. Frxcu. My time is at your disposal, Senator. I think this is » 
public service and takes precedence. 
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The Cuatrman. We would be very much obliged to you if you wou), 
cover this and put in anything else besides. 

Mr. Fixcn. I will proceed with the statement with the understand 
ing that I am talking after Secretary Dulles has said that he agrees 
with these objections and he is not going to sign a treaty. 

Senator Smrru. I think it is worth while because he might chang 
his mind again. 

Senator Bricker. That is exactly right. 

The CuarrmMan. Goahead. 

Mr. Fincn. A third series of objections to the proposed constit 
tional amendment revolve around the proposition that its adoptio 
would interfere with the participation of the United States in treaties 
dealing with human rights, an activity which is alleged to be now 
necessary adjunct of our foreign policy, alleged by the previous ad 
ministration. 

The arguments on this point are greatly involved and do not present 
a clear-cut pattern of attack. The advocates of ratification of the 
Covenant on Human Rights are all very enthusiastic, but are no 
agreed as to the extent to which Congress might acquire powers ove: 
matters now in the hands of State governments if this Nation shoul 
ratify the covenant. 

A stanch defender of the covenant assumes that it will not b 
self-executing in the United States, but he admits that this assump 
tion is highly controversial. 

If it is self-executing the covenant would become binding as lay 
without any further action by Congress or by State government. 

[ proceed to quote this author, who was Prof. Zechariah Chafee, Jr.. 
of Harvard University. He says this in the Wisconsin Law Review 
of May 1951: 

One school of thought disagrees with it by insisting that the covenant is self 
executing and ought to be so. Then, at one swoop, the country would be rid of 
every State and Federal statute which restricts human rights contrary to the 
covenant. 

There is the bold statement of what one school of thought thinks 
the covenant should do. 


This author, Professor Chafee, devotes many pages to prove that 
Congress already possesses power under the 14th amendment to 
enact legislation to make effective the substantive rights and free 
doms defined in the covenant. 

He concludes : 


The real question about the proper location, in domestic law, of the actual 
boundary line of Federal! protection of human rights concerns the extent t 
which such protection should be made available in the few instances where Stat: 
protection is not given by State laws and in the more numerous instances where 
apparently good State laws are badly enforced * * *. Congress has now ver) 
large constitutional powers to take care of the deficiencies in State protectio: 
of human rights. 

On the other hand, my survey of existing Federal legislation as it is inte 
preted in the courts indicates that Federal protection does not now fill in a good 
many of the gaps in actual State protection. In short, Congress could consti 
tutionally do a great deal more than it has done to supplement the deficiencies 
in State laws. 


Then the argument is since Congress has not exercised these powers 


which it has, Congress will be bypassed and it will be done by treaty 
law. 
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\mitting, for purposes of argument only, Professor Chafee’s con- 
1 that 
ress can constitufionally through the treaty power do everything which 
yvenant requires 
disputable fact remains that should the United States ratify the 
ant, it would assume an international obligation to fill in by 
ral legislation the gaps in State laws and protection that Profes- 
Chafee refers to. 
Failure of the Congress to act would subject the United States to 
intability to the other signatories: 


* through diplomatic procedures, in an international tribunal, 


ind so forth. 
In that connection I refer you to Department of State Bulletin, 
ime 27, No. 680, July 7, 1952, pages 26-27 : 


» latest procedure drafted for the enforcement of the covenant provides 

e appointment of a Human Rights Committee, to which shall be referred 
aints by a State party to the covenant that another party is not giving 

t to a provision of the covenant. The States are given 6 months in which 
\djust the complaint through direct negotiations before reference of the 
te to the Human Rights Committee. The committee may call upon the 

es concerned for relevant information, shall ascertain the facts and make 
lable its good offices. It may recommend that the International Court of 
Justice be requested to give an advisory opinion on any legal question connected 

h the matter. The committee shall draw up a report of its conclusions on 

e facts and attach the statements of the parties to the case. The report shall 
be sent to the states concerned and to the Secretary General of the United 

ations. EXxcept in serious cases involving human life, the committee will not 

with a complaint unless available domestic remedies have been invoked 
| exhausted. 

Between April 3, 1951, and May 7, 1952, 25,279 communications 
lleging violations of human rights were received by the Secretary 
General of the United Nations. 

Mr. Hotman. That is complaints against this country. 

Mr. Fincu. I would not say it was against this country. I think 
t would be very valuable if somebody from the State Department 
were asked to give an analysis of those complaints. 

Against which governments are the complaints made and what are 
the bases of the complaints ¢ 

We should have a little more data to consider what this covenant 
means, 

I should say it would mean that if the covenant became the inter- 

itional law it would involve the transposition of these thousands 
of individual complaints from what is now a very local level dealing 
vith individuals’ ideas of their ill treatment to the international level 
of diplomatic discussion, 

In that respect the covenant would not be an instrument for pro- 
moting peace. It would be an instrument for promoting ill will be- 
tween governments by having them constantly brought to the bar of 
some international commission to explain: 

Why didn’t this person in your country get this, or why was he 
treated so and so? 

Che Cuatrman. In other words, am I right in assuming that if the 
Indians should come in and say, “We are entitled to the Black Hills,” 


80572—-53—-—-74 
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the Indians could come in and say that Nevada, or Utah, or some other 
State, took away their protection ; is that not right? 

Mr. Fincn. Senator, may I interpolate here a rather personal state 
ment of what actually happened along those lines ¢ 

The CuHairnm in. Certainly. 

Mr. Fincn. I have a daughter who went to college and the students 
of the college listened to one of President Roosevelt’s fireside chats— 
they listened to the chat over the radio—and when the Presiden 
finished—there was one Indian in the class—the Indian was the firs 
to speak up and he said in a very woeful tone of voice, “The President 
is willing to adjust all the injustices in the world except to give the 
United States back to the Indians.” 

Senator Smirn. Mr. Finch, in respect to these 25,279 communica 
tions, if the proponents of the adoption of the covenant of human 
rights were to have their way, in accordance with what they have been 
indicating, it would mean, would it not, that America would have to 
participate at least to some degree in running down these 25,279 com- 
plaints and doing something about them ? 

Mr. Frxcu. Senator, the procedures referred to here require that 
these complaints be sent to the government first, and those govern- 
ments will be called upon by a Human Rights Commission to be set 
up to answer that, investigate it, and send in a report. 

Then if they cannot make a satisfactory answer there are other 
procedures adopted which may ultimately result in having the govern 
ment brought before an international tribunal to answer in an inter- 
national form for our failure to live up to these international commit 
ments. 

Senator Smrrx. And our Government would be supposed to par- 
ticipate in those activities ? 

Mr. Fincn. If we signed the treaty we would be bound to do it. 

Senator Smirn. I got an indication of the understanding of the 
people last year when I had several communications sent to me at 
different spots in K — e insisting that we should do something in one 
man’s particular case. 

Of course I thir < the people who wrote me thought that this thing 
had all been adopted by America and that we were under obligation 

follow through on particular cases, which might be the case if wi 
adopted this convention. We would have obligations. 

The CHarrman. I might say I remember very well in 1933 hearing 
a speech by Hitler as broadcast in this country at the time that Roose- 
velt protested his going into Czechoslovakia. 

Hitler said: 

We will do nothing more than the United States did in fighting the Sioux 
Indians. The Sioux have just as much right to protest as have the people 
of Czechoslovakia and until the United States settles up with the Sioux Indians 
we are under no obligation to settle up with the people of Czechoslovakia. 

Mr. Frxcu. May I proceed now ? 

The CHatRMAN. Surely. 

Mr. Fincu. The provisions of the Covenant on Human Rights re 
specting the freedoms of speech, press, religion, and peaceful as 
sembly, in conflict with the United States Bill of Rights, were dealt 
with in the report of the ¢ ae on peace and law of the America! 
Bar Association, dated September 1, 1950. That is the same report I 
have already put in the record. 
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ocialistie character of the economic, social, and cultural arti- 
the covenant were the subject of the report of the committee 
ice and law, dated September 1, 1951. 
original covenant has now been divided into two covenants, one 
| and political rights, and the other on economic, social, and 
iral rights. The latter guarantees rights to work, fair wages, 
equal pay for work of equal value, decent living conditions, social 
ty, rest, leisure, and periodic holidays with pay, protection of 
rhood and children, adequate food, clothing and housing, med- 
ittention, and free education. 
(ll of these rights the states parties to the covenant undertake to 
arantee to all individuals within their territory and jurisdiction 
it distinction of any kind, such as race, color, sex, language, 
eligion, political or other opinion, national or social origin, property 
th, or other status—articles 2 of both covenants. 
The revised covenants were published in the Department of State 
lletin, volume XXVIII, No. 680, July 7, 1952, pages 23-31. 
\n explanation by a representative of the State Department in 
the some number of the bulletin says: 


s appropriate language in both covenants 
by which each contracting state undertakes 


m obligation to enact the necessary legislative or other measures to give 
to the rights set forth in the covenant to the extent such measures have 
ilready been enacted. 
The explanation adds that the provisions of the covenants— 
would not, themselves be enforceable in the courts as the supreme law of the 
ind under article VI of the United States Constitution 


t that the legislative and other measures enacted pursuant to the 
ovenants 


would, of course, be enforceable in the courts of the United States. 


Of course, in that respect the Department of State has taken the 
position that covenants are not self-executing but require legislation. 

However, there is a large school of thought to the contrary. 

I might add that the failure of a contracting state to fill its inter- 
national commitment would subject the delinquent state to the en- 

cement measures summarized herein. 

\ committee of the New York State Bar Association, which in- 

iled a former Attorney General of the United States, Mr. William 
D. Mitchell, and a former Solicitor General of the United States, Hon. 
John W. Davis, had this to say concerning the Covenant qn Human 
Rights, in a report dated June 6, 1952: 

Each signatory power pledges a certain course of treatment of its own people. 
In that respect it differs radically from treaties made prior to the organization 

the United Nations. * * * 

lhe principle announced in Missouri v. Holland has a logical ground and is 

sed on express constitutional provisions. As applied to treaties normally 

thin the treaty power, it is satisfaction enough, but if it is to be applied 

such pacts as the Covenant on Human Rights it would be destructive of the 

sting division of authority between States and Nation. In that case, to 

irge Federal power, all that would be necessary would be for us to find some 

ign nation willing to make an agreement with us as to how we would treat 

own people. Such a distortion of the treaty power should be condemned 


i mere device to enlarge Federal power at the expense of the States and 
t within the treaty power. 
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Our representatives in the United Nations ought not to have gone as fa; 
they have in the negotiation for such a treaty. 


Senator Bricker. That was by the man who conceived the theory of 
Missouri against Holland. : 

Mr. Fincu. Yes. Mr. John W. Davis, I think was the Solicito 
General at that time: and, of course, he advocates the constitutio1 ality 
of Missouri against Holland, but he goes all the way out on our side 
when you come to talk about the Covenant of Human Rights. 

To remove American objections that the proposed covenants would 
be destructive of the exist ing division of power oo the States a) | 
the National Government, the Human Rights Commission has under 
consideration a SO called Federal-State clause, the latest version of 
which reads as follows: 


A federal state may, at the time of signature or ratification of or accession 
this Covenant, make a declaration stating that it is a federal state to which this 
article is applicable. In the event that such a declaration is made, paragraphs 
2 and 3 of this article apply to it. The Secretary General of the United Natlons 
shall inform the other states parties to this covenant of such declaration, 

2. This covenant shall not operate so as to bring within the jurisdiction of 
the federal authority of a federal state making such declaration any of the 
niatters referred to in this covenant which independently of the covenant would 
not be within the jurisdiction of the federal authority. 

3. Subject to paragraph 2 of this article, the obligations of such federal state 
shall be: 

a. In respect of any provisions of the covenant, the implementation of 
Which is, under the constitution of the federation, wholly or in part within 
federal jurisdiction, the obligations of the federal government shall, to that 
extent, be the saine as those of parties which have not made a declaration 
under this article. 

b. In respect of any provisions of the covenant, the implementation of 
which is, under the constitution of the federation, whclly or in part within 
the jurisdiction of the constitutent units—whether described as states, prov 
inces, cantons, autonomous regions, or by any other name—and which are 
not, to this extent, under the constitutional system bound to take legisla 
tive action, the federal government shal! bring such provisions with favorab\ 
recommendations to the notice of the appropriate authorities of the econ- 
stituent units, and shall also request such authorities to inform the federa 
government as to the law of the constituent units in relation to those provi 
sions of he covenant. The federal government shall transmit such informa- 
tion received from the constituent units to the Secretary General of thi 
United Nations. 


That ends this so-called federal-state clause which is being con- 
sidered for the purpose of trying to meet our constitutional requil 
ments, 

The committee on peace and law through United Nations demo 
strated in its report of September 1, 1950, why this article cannot be 
accepted ky the United States. It stated: 


By constitutional process Congress is endowed with the sole power to enact 
treaty law under a valid treaty with no other constitutional basis or authority 
whatsoever. Therefore, the obligation of the Federal Government of the Unite 
States under (a) above is the same as those of parties which are not Federal! 
States. 

In other words, that means that under our Constitution, treaties 
being the supreme law of the land, the States are left out of consid 
eration, and under that provision of the treaty we are not a federal 
state but we are an international state; so this federal-state law would 
not apply in the beginning. 

Mr. Hotman. Without an amendment. 
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Mr. Frincu. Without an amendment. [Reading:] 
-ovisions of (b) have no application whatsoever because by constitu- 
rocesses the Federal Government has full power to legislate, and the 
f the United States have no power to legislate on the subjects of the 
nant on Human Rights if ratified and approved. 
position is sustained in the report of the New York State Bar 
ition which I have already quoted. It adds the following 
‘sting sentence, which again supports the main provision of the 
tional amendment approved by the American Bar Association: 
vant to put a clause in the covenant on this subject, it would have to go 


and provide that the Federal Government assumes no obligation to 
islation which it could not constitutionally enact in the absence of the 


that is the very wording of the American Bar Association 
iment. 
(his same report of the New York State Bar Association continues 


: follows: 


e clause quoted above— 
relieve the Federal Government from an obligation to enact Federal 
tion, but even then it might be held that under the rules in Missouri v. 
and the Congress would gain power to fully implement the covenant, al- 
h under no international obligation to do so. 

Both the section on international law and the committee on peace 
| law of the American Bar Association agree that under a treaty 
gress, by virtue of article I, section 8, can pass all laws necessary 
| proper to give effect to, and implement treaties, even though, in 

e absence of such treaties, Congress would not have power under 

e Constitution to pass such legislation; and that by neither reserva- 
tions nor understanding can this power of Congress be controlled if 
Congress chooses to exercise it. 

[he plenipotentiaries of the United States signed the Charter of the 
Organization of American States at Bogota on April 30, 1948. The 
harter is a restatement of many previous resolutions, declarations, 
onventions, and other acts of the inter-American conferences in which 
the United States has continuously participated since this Government 
nitiated the conferences in 1889. 

The Bogota charter also reorganizes the Pan American Union. It 
ontains chapters on economic, social, and cultural standards. They 
ire stated in terms of aspirations and within the limits of domestic 
iw, not as international commitments. 

The Senate approved the charter on August 28, 1950, subject to 
the following reservation : 

That the Senate give its advice and consent to the ratification of the charter 
with the reservation that none of its provisions shall be considered as enlarging 
the powers of the Federal Government of the United States or limiting the 
powers of the several States of the Federal Union with respect to any matters 
recognized under the Constitution as being within the reserved powers of the 

several States (United States Treaty Series No. 2361). 


The drafters of the Covenant on Human Rights have sought to 
eet American criticism that it derogates from the human rights 
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secured by our Constitution embodying a so-called “nonderogation” 
clause, which, after several revisions, now reads as follows: 

No restrictions upon or derogation from any of the fundamental human rights 
recognized or existing in any country in virtue of law, conventions, regulations 
or custom shall be admitted on the pretext that the present covenant does yo} 
recognize such rights or that it recognizes them to a lesser extent. 

They try to say that if your Constitution gives greater rights tha 
the covenant does they are not affected. You keep your greate) 
rights. 

Human rights do not exist in the United States “in virtue of lay. 
conventions, regulations, or custom.” 

Under the American concept, all men are endowed by their Creator 
with inalienable rights, and to secure these rights governments are 
instituted by men deriving their just powers from the consent of the 
governed. 

The Constitution secures the inherent rights of the people by re 
straints on the Federal Government forbidding it to pass any laws in 
abridgement of such rights. 

The protection of these rights from invasion by the executive and 
legislative branches of the Government rests solely on an independent 
judici lary. 

The Covenant on Human Rights does not mention the American 
concepts of the sources of human rights. Nowhere in that covenant 
do we have anything that men are endowed by their Creator. 

Senator Warkins. The other nations in there will, of course, get 
all their rights from the States or from the Government itself. 

Senator Bricker. They all do. 

Senator Warxrns. Not Great Britain. 

Mr. Frncu. If I were a delegate to one of these covenants that is 
the kind of a program I would like to propose, that we embody in the 
Covenant on Human Rights the first proposition that governments 
derive their just powers from the consent of the people and let the 
U.S. S. R. chew on that. 

Senator Smrru. Of course, the concept of these other ni — is 
completely different from ours. It is quite impossible, it appears, foi 
them to understand why this covenant is necessary, is it not ? 

Mr. Fincu. That is right. It is entirely different. That is why 
this thing is so difficult legally for us. 

The other nations ar approaching this subject from the point of 
view that they get whatever they have from the Government. 

We approac h it from the other point of view. We have them al- 
ready and we delegate certain powers to the Government and we have 
a Bill of Rights which protects those rights. 

Senator Smrrn. They still have to some extent the law of the old 
divine right of kings. 

Mr. Fincn. That is right. 

I say these people go along the wrong road to the wrong aim. We 
should get them on the right road, that sovereignty is vested in the 
people and not in the Government. 

The so-called nonderogatory clause, consequently, could not protect 
rights reserved to the people of the United States if: “prohibitor) 
words found in the Constitution” cannot be enforced in the courts in 
derogation of treaty provisions “by some invisible radiation from the 
general terms of the tenth amendment” (Missouri v. Holland, supra). 
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\Vere the Constitution amended so that such pacts as the Covenant 
Human Rights could not enlarge Federal power in derogation of 
ower of the States and the rights reserved to the people of the 
United States, then the “nonderogatory” clause of the covenant might 
e effective in this country. 
Recent attempts to protect human rights by treaty have not been 
ve. The peace treaties with Bulgaria, Hingary, and Rumania, 
uded February 10, 1947, and now in force, contain articles stipu- 
o that those Governments: 


fect 
1 

ike all measures necessary to secure to all persons under (their) juris- 

on. without distinction as to race, sex, language or religion, the enjoyment 

man rights and of the fundamental freedoms of expression, of press and 
ition, of religious worship, of political opinion and of public meeting. 

[hose are quotations from those treaties which are now in effect be- 
tween the United States and those nations behind the Lron Curtain. 

lhe nonobservance of those international commitments by all three 
Governments is notorious. 

What protection has Mr. Otis had? What protection have any 
other people had in those so-called courts in those countries? —_ 

As a matter of fact, they do not have any independent judiciary 
capable of insuring the human rights. That was one of the fatal 
effects of the so-called Genocide Treaty, which said these things should 
be protected by the courts of those countries. 

How can you protect an individual in those countries by going to 
the court when the court itself is subject to the dictation of the sover- 
eign who is doing the persecution ¢ 

Senator Smiru. Mr. Finch, would you be surprised to know that 
last summer in Istanbul I was approached by a gentleman who believed 
that it had now reached the point of the United States sending the 

\rmy, American boys, to Bulgaria to enforce the rights of those who 
did not agree with the Iron Curtain rule. 

Mr. Hotman. That would be the application of the United States 
inder this treaty. 

Senator Smiru. I suggested to him I would be one Member of the 
Senate who would not vote for such a plan as that, to send American 
boys to right what they imagined was wrong. 

We can see as we go along how this thing evolves into these issues 
that require us to do something to prevent what Americans certainly 
do not want to have imposed upon them. 

Mr. Fincu. The only thing I would say is that if we undertake 
nternational commitments of this kind, to preserve human rights 
throughout the world, we will probably do it in the same proportion 
of burden as we are now carrying the burden in Korea. It would be 
very nice to have the people in the other countries say, “We are going 
to have the United States Army down here to protect us against our 
own dictatorial government.” 

Senator Watkins. You will have police action all over the world. 

Mr. Fincn. Yes. 

Senator Smiru. It is hard for the American people to realize how 
people are thinking about us all over the world, that we should come 
and rescue them and that we should right the wrongs in their countries. 

Senator Watkins. That raises the question of how far a treaty ought 


to go. 
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For instance, as you pointed out with these treaties in Bulgaria, 
Hungary, and Rumania, should we go so far as to make them agree 
to what they are going to do on their domestic programs? 

Mr. Frincu. I should like to comment on the comment of Mr. John 
Foster Dulles on that. It is in my next paragraph. 

The CuarrmMan. Go right ahead. 

Mr. Fincu. Taking note of the failure of these treaties to effectuate 
the purposes mentioned, Mr. John Foster Dulles, in his address before 
the regional meeting of the American Bar Association in Louisville, 
Ky., on April 11, 1952, already referred to in part by the chairman of 
the committee on peace and Jaw of the American Bar Association in 
his testimony before this subcommittee on F ebru: ary 18, added: 

It is always tempting to look on treaties as an easy way to make high ideals con 
true. Actually it may do more harm than good for one nation to attempt by 
treaty to impose its moral standards on another people. Human rights should 
have their primary sanction in community will and when treaties ignore that, 
and try to substitute an alien will, the treaties themselves usually collapse 
through disrespect, dragging down the whole structure of international law, 
order, and justice. 

Quoted from the remarks of Hon. John W. Bricker in the Senate on 
May 15, 1952, Congressional Record of that date. 

Mr. Dulles’ views were reflected in the report, quoted supra, of the 
New York State Bar Association of June 6, 1952, in which it was 
stated: 


Many of the other nations involved have not reached a stage of political or 
social development where it is practical for them at one stroke to put into effect 
all the utopian measures specified in the covenant on human rights. In many 
cases, to do so would require fundamental changes in their forms of government. 
In any view, becoming a party to the covenant would make us a target for 
charges and complaints by nations’ which are looking for a chance to make 
trouble for the United States. 

The final provision of the American Bar Association amendment 
reads: 

Executive agreements shal] be subject to regulation by the Congress and to 
the limitations imposed on treaties by this article. 

Mr. Smrrnry. Were you present at the time I asked a question of the 
Secretary of State with respect to that provision ? 

Mr. Fincn. I think I was. I heard the testimony. 

Mr. Smitney. At that time I told the Secretary of State that I 
interpreted this to mean that “regulation” meant by act of Congress. 

Is that the interpretation which was intended by the members of the 
American bar committee? 

Mr. Fincn. I think that is. That is mine and there are two other 
members of the committee here. 

Mr. Hotman. There is no doubt about it. 

Senator Warxrns. In other words there is no attempt to take the 
meaning of “regulation” into the administrative field; entirely leg- 
islative / 

Mr. Fincu. That is right. 

Senator Smrru. In other words, it would be interpreted “legisla- 
tion”. Would that be it? 

Might there be any objection to the use of that word? 

Mr. Frvcn. Legislation by Congress. 

Well, we have had a good many discussions among ourselves about 
all the words in here and I would not want to argue with what the 
Attorney General said. 
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Mr. Homan. If I may say so, we came to this wording after great 
ration and it comes from the Constitution where Congress is 
ered to regulate interstate and foreign commerce. 
ugh the Constitution you have the word “regulate” used when 

conferring on the Congress. We first had “legislation” in here 
ludge Phillips said we ought to take it out and put “regulation” 
tuse we would then be using a constitutional term which has 
heretofore interpreted. 
itor SmirH. However, it means the same thing. 
Hotman. It has been so construed; yes. 
incu. Briefly, the purposes of these short amendments are 


lo counteract the practice that treaties and executive agreements 
ilternative methods of making international commitments, and 
t rests in the sole discretion of the President to determine which 
od shall be employed in any given instance. 
lo prevent the circumvention of the proposed amendment on the 
tymaking power by the making of executive agreements in lieu 
reaties. The next one is probably the most Important of all. 
lo give public notice that the President of the United States 
not have uncontrolled power permanently to bind the Nation in 
tters of vital national importance. 
Phe leading modern American author in international law, Dr. 
Charles Cheney Hyde, who served as Solicitor for the Department 
f State under Secretary of State Charles Evans Hughes, wrote in 


») 


It may be fairly doubted whether the present practice whereby the President 
rees without the approval of the Senate, to understandings or declarations 
vast import, serving both to further the political aspirations of other states 
weaken proportionally the subsequent influence of the United States 
i deterrent, is to be regarded as advantageous to the Nation. (International 
Law Chiefly as Applied to the United States, vol. II, p. 33 note.) 
For purposes of the constitutional law of the United States, execu- 
ve agreements are not treaties, but for purposes of international law, 
they are not to be distinguished from treaties. Law of Treaties, Re- 
search in International Law, American Journal of International Law, 
supplement, volume 29, 1935, page 667. 
‘rom a summary of the doctrine, practice, and jurisprudence, the 
exhaustive research just cited concludes: 
that the preponderance of authority is in favor of the view: 
1. That the competence of the treatymaking organs of a state is determined 
by the law of that state; and 
2. That treaties made on its behalf by organs which are not competent under 
that law to conclude them are not binding, internationally, upon such state. 
In other words, every nation with which we deal internationally is 
on notice that our Constitution requires that treaties shall be made by 
ind with the advice and consent of the Senate. They are on notice 
of that and they cannot maintain the position that the President him- 
self undertakes to make a treaty without the advice and consent of 
the Senate. 
They are on notice if he does that, it is not binding on the 
United States. 
The Constitution now controls the power of the President to make 
treaties by requiring the advice and consent of the Senate. I have 
covered that. 
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But executive agreements are not mentioned in the Constitution anq 
other nations are consequently not presumed to know that there are 
any limitations on his executive power. 

If this amendme nt is adopted, it would put other nations on notig 
as to the President’s power over executive agreements as they haye 
now notice as to the limitations on his power in the treatym: aking fiel | 

The proposed amendment has been framed so as not to require 
action oy Congress and to the extent it decides to exercise its power, 
which it already possesses under its delegated power : 

To make all laws which shall be necessary and proper for carrying into execy- 
tion * * * all powers vested by this Constitution in the Government of th; 
United States, or in any department or officer thereof (art. 1, sec. 8, last Clause) 

It is advisable to work out congressional control gradually as the 
result of actual experience. For example, it would be undesirable, 
and harmful to the effective administration of the Department of 
State, that routine functions in the daily conduct of foreign rela- 
tions, involving in many instances informal agreements with other 
nations, be rigidly controlled by law. These types of executive agree. 
ments have been described by Dr. John Bassett Moore, author of 
Moore’s Digest of International Law, who, after serving for many 
year as an Assistant Secretary of State, and counselor for the State 
Department, became a judge of the Permanent Court of International 
Justice at The Hague. See quotation from him in the report of the 
committee on peace and law in its report of September 1, 1952, pages 
17 and 18. 

The proposed amendment would obviously not apply to so-called 
executive agreements made pursuant to authority of law or with the 
subsequent approval of Congress. 

And most of the objections that have been made to this provision 
about executive agreements are made on the supposition that this is not 
true. Most of the executive agreements that have been presented 
before this committee are made under some authority of law, either 
previously given or by subsequent approval. 

This amendment would not affect at all the ability of the Executive 
to negotiate such agreement with the approval of Congress. 

Congress at the request of the President, has been considering what 
action to take upon the so-called secret agreements made by the former 
President during World War II. It is doubtful if Congress would 
wish, if it could, to interfere with functions of the President as 
Commander in Chief during the actual operations of war. 

The principal act of the former President now under discussion is 
the so-called Yalta agreement.: President Roosevelt at first thought 
that the Yalta arrangements must be approved by the Senate. He said 
so in the prepared text of his report to the joint session of Congress 
on March 1, 1945, as released by the White House prior to delivery 
(Department of State Bulletin, vol. XII, No. 297, p. 234). But that 
sentence was omitted from the _—_ as delivered (Congressional 
Record, Mar. 1, 1945, vol. 91, pt. 2, p. 1620). 

When releasing the text of the secret Yalta agreement a year after 
it was signed, Secretary of State Byrnes stated on January 29, 1946, 
that: 
there was not any question about what was intended at Yalta because at Yalta 
he heard Mr. Roosevelt on at least 1 or 2 occasions take the position that as to 
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of territory, it was a matter that had to be settled in the peace treaty. He 
t that was always Mr. Roosevelt’s view, and that at Potsdam Mr. Truman 
e same position as to the Silesian area (Department of State Bulletin, 
XIV, No. 345, Feb. 10, 1946, pp. 189-190). 
ppears, therefore, that the Yalta agreement is subject to the 
m of Dr. Hyde, previously quoted, of Presidential agreements 
without the approval of the Senate on matters of vast import 
further the political aspirations of other nations and weaken 
ibsequent influence of the United States. 
ilso appears that the Yalta agreement is a perfect example of the 
e of the President using his discretion “for controversial inter- 
tional acts” to have recourse to an Executive agreement instead of 
reaty. 
ly this at respect he followed the advice of Dr. Wallace McClure, 
forme a of the State Department, who wrote a book called Interna- 
| Executive Agreements in which he said: 


Pq ulre 
OWer, 


ontroversial international acts the Senate method may well be quietly 
doned, and the instruments handled as executive agreements. But for large 
bers of purely routine acts, about which no public opinion exists and no 
stion as to their acceptability arises, the present method is desirable. 

Senator Warkrns. He means “secretly abandoned” instead of 

tly abandoned.” 

Mr. Fincn. No, quietly; in other words, not to let the Congress 

now anything about it at all. 

Senator Smiru. He meant if it was not called to the attention of 
Congress openly, Congress might approve anything that was sub- 

tted there and not know about it. 

Mr. Fincu. It may be subject also to 

ng quietly. That is secret, too. 

Senator Warkins. It meant that to me and that is what was done. 
He qu kept a lot of it from us. 

In the second sentence he, in effect said it would be all right to bring 
e building of privies and all that sort of thing to the Senate, but as 
o things like Yalta, “Don’t let them know anything about that.” 
Mr. Fincn. The views of Dr. McClure were in contradiction of those 
of Dr. Hyde, Solicitor for the State Department under Secretary 
Hughes. 
Speaking before the American Society of International Law on 
\pril 30, 1937, Dr. Hyde said : 
From examination of the various permitted modes of agreement-making to 
vhich the United States has had recourse, it will be found that in practice the 
est of whether it is obligatory for the President to work with the Senate, or, to 
put it differently, whether there has been imposed through the Constitution a 
ity to make use of a treaty as the instrumentality of agreement, has in the 
particular case usually been deemed to rest upon the character of objectives 
ught to be accomplished. It has not been supposed for example, that the 

Executive, with or without the aid of Congress, was free to dispense with treaty- 
iking whenever he might desire to avoid difficulties to be encountered in obtain- 
¢ the senatorial approval of a desired compact. 

Deference to the constitutional privilege of the Senate has been constantly 
manifested in the making of certain well-defined classes of international arrange- 
ments; and that deference has revealed a seeming acknowledgment that the 

ustitutional provisions in relation to treatymaking were far more than indicia 


of a procedure to be followed in case the Executive chose to employ a treaty as 
i leasing setting for an agreement, and that the provisions in that instrument 
vere rather to be regarded as declaratory of a constitutional duty on the part 


f the Executive invariably to submit agreements within a broad and fairly 


o 


secret,” too. You do some- 
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defined field to the Senate for its approval. The practice of the United Stata 
throughout its life reveals respect for this idea (Proceedings of American Socie; 
of Internat al Law, 1937, p. 45) 


In reading Dr. Hyde’s statement, it should be borne in mind th 
the constitutional amendment under consideration does not affect + 
negotiation and ratification of treaties under article VI of the Co 
titution, but would be of force only to requ ire congressional action 
before treaties may become internal law in the U nited States. 

In conclusion, I should like to refer to treaties for the peacef 
settlement of international disputes, which have been mentioned 
the course of these hearings. 

Beginning with the Jay Treaty of 1794, the United States | 
occupled a positlol of leadersh p in promoting the substitutio; 
law for force in the conduct of international relations. Among 

mber of congressional declarations of policy, I shall mention on) 
one, the Concurrent Resolution of 1890 which requested the Pres 
dent 

to invite ' negotiations with any government with which the Unite 
States has or may have diplomatic relations, to the end that any differences 
which cannot be adjusted by diplomatic agency may be referred to arbitration 
and be peacefully adjusted by such means (Congressional Record, 51st Cong 
Ist sess, vol. 21, pt. 5, p. 2086). 

It was John Hay, an American Secretary of State, who proposed 
plan for a permanent international tribunal to the First Peace Con- 
ference at The Hague in 1899. In his instructions to the America 
delegation he used the following inspiring language: 

Nothing can secure for human government and for the authority of law whict 
it represents so deep a respect and so firm a loyalty as the spectacle of sovereigr 
and indepencent states, whose duty it is to prescribe the rules of justice and 
impose penalties upon the lawless, bowing with reverence before the augus 
supremacy of those principles of right which give to law its eternal foundation 

LT could not and would not support any constitutional amendment 
which I thought would impair in the slightest degree the ability of 
the United States Government to continue its participation in that 
movement, the success of which I regard as vital to the maintenanct 
of our civ RMON... 

There is nothing in the amendment approved by the Ame ical 

sar Association that can have any effect upon the ratification by th 
United States of treaties for the establishment of mixed claims con 
mission, arbitral tribunals, joint boundary commissions, or inte! 
national courts for the adjudication of disputes with foreign nations 
arising under international law or treaties. Such international dif 
ferences are not within the domestic jurisdiction and cannot be subject 
to internal law. 

The States of the Union are expressly forbidden by the Constitution 
to enter into any agreement or compact with a foreign power with- 
out the consent of Congress (art. 1, sec. 8, clause 10). 

The National Government, by virtue of its control of our foreign relations, 
is entitled to employ the resources of diplomatic negotiations and to effect such 
an international settlement as may be found to be appropriate, through treaty, 
agreement or arbitration, or otherwise (Chief Justice Charles Evans Hughes in 
Monaco v. Mississippi, 1934, 292 U. $8. 3138). 


1 For this and other references on the subject, see letter dated February 17, 1923, from 
Secretary of State Charles Evans Hughes to President Warren G. Harding, recommending 
the participation of the United States In the Permanent Court of International Justice at 
The Hague (Congressional Record, 67th Cong., fourth sess., vol. 64, No. 74, p. 4508) 
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putting these in because I wish to make it perfectly clear 
ere is nothing in this amendment which would require the 
t of the States to any of these arrangements for preserving the 
f the United States. 
function of the Federal Government to enter into treaties, 
lh constitutional processes, for the submission of international 
versies of all kinds to peaceful solution in leu of resort to armed 
must not be confused with the conclusion of treaties which 
mpose criminal and civil liability upon persons within the 
States without action by the Legislature, or that would be 
itive of the existing division of authority between the States 
Federal Government. 
. Chairman, I have taken a long time and I appreciate your pa- 
ce and I appreciate the chance you have given to me to give you 
st thought upon what these proposals mean, and also to express 
; in my mind and heart about what position this Government 
| take in the world we are trying to straighten out today. 
e CHAIRMAN. Believe me, the committee is very, very grateful 


ator Smrru. I quite approve of what the chairman said. I 

nk we should be very grateful to you, Dr. Finch. I feel as though 

| have been a member of one of his classes and I just wish that the 
yyponents of these amendments could likewise hear him. 

The CuatRMANn. | suppose this represents months and months and 

onths of work; is that not true? 

Mr. Frxcu. Mr. Chairman, this paper represents a lifetime of 
vork devoted to this subject. It has taken me several weeks to put it 
lown in this which to me is condensed form. 

Senator Bricker. Mr. Chairman, let me say that I deeply appre- 

ite the contribution that Mr. Finch has made. He has had a life- 
time of service in this field and his responsibility and experience is 

que. It may be as extensive as any man that has ever practiced in 
this field in the history of our country, and I think it is a great expo- 
sition of the principles that are involved in this consideration. 

Senator Smirn. I wish that every Member of the Senate could have 
heard what he had to say. 

Senator Warxtns. May I join with my associates and with the 
ther members of the committee in their praise of Mr. Finch and ex- 
pression of gratitude for his fine services to us and to the country. 

Mr. Fincn. I thank you all for these very fine expressions. I deeply 
ippreciate it. 

The CHarrMan. Is there a gentleman here by the name of Mr. 
David Whatley ? 

He wanted 6 minutes. 

We will give you 6 minutes, Mr. Whatley. That is all you asked for. 


STATEMENT OF DAVID WHATLEY, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Wuattey. I will confine myself to the number of minutes I 
requested. I appreciate so much the patience the committee members 
have shown in these long hearings and the diligence and devotion and 
time they have given to this very complex question. 

The Cuarrman. Will you identify yourself ? 
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Mr. Wuat ey. I am representing no organization. I am a mem 
ber of the District of Columbia bar, a private citizen, who spends 
more time in political activity that I consider in the public interest, 
and in real estate, than I do in the practice of law. 

However, I take these few moments to call your attention to an 
aspect of this question that I consider to be most important and not 
to have been adequately covered, pi articularly the abuse of the treaty- 
making power by the Executive in nullifying the power of Congress 
to declare war. 

The history of the North Atlantic pact the members of this com 
mittee know very well, but for the record may I cite two public docu- 
ments which I hope the chairman shall place before each member of 
the full committee as they consider this important resolution : House 
Report 2495 of the 8ist Congress, second session, entitled “Back- 
ground Information on Korea,” and House Report 127, 82d Congress, 
first session, entitled “Background Information on the Use of United 
States Armed Forces in Foreign Countries.” 

I think the members of this full committee who have not had an 
opportunity to read in the first document at page 61 the memorandum 
of the Department of State, on the authority of the President to go 
to war in Korea without a declaration of war, will be simply amazed 
at the contentions therein raised, particularly such specious allega 
tions as that the President acted under the provisions of the United Na- 
tions Charter, which has been so ably refuted by the distinguished 
and patriotic Senator from Utah, who is a member of this com- 
mittee, in a speech which has not received enough public attention, 
though it was inserted in the Record by Senator Taft, and is the only 
article I have seen delineating the illegality, under the Charter, of 
the President’s action. 

I therefore ask, because it is brief and it covers this most im- 
portant question in relation to these resolutions, that it be placed 
in the record. 

The Cuarrman. Is that a speech by Senator Watkins? 

Mr. Wuattey. Yes, sir. 

Senator Warkrns. I might make a correction there. I think that 
was probably an article prepared for the Western Political Science 
Quarterly, and the article was put in the Record by Senator Taft. 

Senator Smirn. You do not want to change it? 

Senator Watkins. No; I do not want to change it. 

The CuatrrMan. How long ago was this? 

Senator Warxrns. I wrote the article 2 years ago. It is an article 
written for the Western Political Science Qu: urterly. 

The Cuarrman. All right, we will insert it in the record. 

(The material referred to follows:) 


War By EXECUTIVE ORDER 


Extension of Remarks of Hon. Robert A. Taft of Ohio in the Senate of the United 
States Tuesday, January 29, 1952 


Mr. Tarr. Mr. President, Utah’s Senior Senator Arthur V. Watkins has written 
an article entitled “War by Executive Order,’ which appears in the December 
1951 issue of the Western Political Quarterly. This article should be required 
reading for those who are interested in the legality of the actions by which the 
Armed Forces of the United States were ordered into the Korean war. 

The Western Political Quarterly, which has honored Senator Watkins by pub 
lishing his article, is a reputable, scholarly publication devoted to the study of 
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al science. It is the official journal of the Western Political Science Asso- 
and the Pacific Northwest Political Association. Its managing editor is 
8. Schick, of the University of Utah. Its board of editors is comprised of 
i tly qualified professors on the staff of various colleges and universities 
the Mountain and Western States. It is published quarterly by the Institute of 
ment of the University of Utah. 
lest unanimous consent for inclusion in the Record of the full text of Sen- 
Watkins’ excellent article. 
re being no objection, the article was ordered to be printed in the Record, 


WS?) 


WAR By EXECUTIVE ORDER 
(By United States Senator Arthur V. Watkins) 


s article purports to analyze in some retrospect certain national as well as 
itional legal aspects of the Korean incident, which—in the words of the 
ted States Secretary of State—is in fact a war “in the usual sense of the 
The history leading to the Korean war has been well explored? Follow- 
i request of the United States Government, the Security Council of the United 
s convened on June 25, 1950, and passed a resolution in the absence of the 
lelegate but in the presence of a Chinese delegate acting, as it appears, on 
if of the Chinese Nationalist Government in exile, which reads as follows: 
he Security Council: 
Recalling the finding of the General Assembly in its resolution of October 
1949, that the Government of the Republic of Korea is a lawfully established 
ernment ‘having effective control and jurisdiction over that part of Korea 
where the United Nations Temporary Commission on Korea was able to observe 
i consult and in which the great majority of the people of Korea reside, and 
this Government is based on elections which were a valid expression of the 
free will of the electorate of that part of Korea and which were observed by the 
femporary Commission, and that this is the only such Government in Korea’ 
Mindful of the concern expressed by the General Assembly in its resolutions 
f December 12, 1948, and October 21, 1949, of the consequences which might 
ow unless member states refrained from acts derogatory to the results sought 
he achieved by the United Nations in bringing about the complete independence 
d unity of Korea, and the concern expressed that the situation described by 
United Nations Commission on Korea in its report menaces the safety and 
being of the Republic of Korea and of the people of Korea and might lead to 
inilitary conflict there ; 
Noting with grave concern the armed attack upon the Republic of Korea by 
es from North Korea, 
“Determines that this action constitutes a breach of the peace, 
I. Calls for the immediate cessation of hostilities; and 
“Calls upon the authorities of North Korea to withdraw forthwith their armed 
forces to the thirty-eighth parallel ; 
II. Requests the United Nations Commission on Korea: 
(a) To communicate its fully considered recommendations on the situation 
with the least possible delay ; 
b) To observe the withdrawal of the North Korean forces to the thirty-eighth 
irallel; and 
(c) To keep the Security Council informed on the execution of this resolution ; 
‘ILI. Calls upon all members to render every assistance to the United Nations 


restimony of Secretary of State, Dean G. Acheson, before the combined Senate Armed 
vices and Foreign Relations Committees, June 7, 1951 
‘Senator Byrp. Do you regard the conflict in Korea as a police action? 

“Secretary ACHESON, I regard it as a military action to repulse the attack made against 

Republic of Korea 
‘Senator Byrp, When does a military action or police action cease to be such and become 
wae? 

Secretary ACHESON. Well, I think in the ordinary popular sense it is a war if you have 
fighting in military formations. 

“Senator Byrp. You recognize it as a war now? 

“Secretary ACHESON. Yes, sir; in the usual sense of the word there is a war.” 

2 See for instance: Department of State, United States Policy in the Korean Crisis 
Washington, D. C., Publication 3922, Far Eastern Series 34, July 1950), hereafter cited 
as Korean Crisis: see also U. N. doc. 1950/1/8, Korea and the United Nations (New York 
Columbia University Press, October 1950). For a critical analysis see F. B. Schick. 
Videant Consules, The Western Political Quarterly, vol. III (1950). pp. 311-325 
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in the execution of this resolution and to refrain from giving assistance to the 
North Korean authorities.’ 

The Security Council resolution of June 25, 1950, was adopted at 5: 45 p. m. bya 
vote of 9 to 0, with Soviet Russia—a permanent member—absent, Yugoslavia 
abstaining, and the Chinese representative voting for the “Republic of China, 

Che intention of the United States Government, as stated in its original draft 
(U. N. Doe. 8/1497), was not to call upon all parties concerned for immediate 
cessation of hostilities The relevant passages of the American draft reso 
read : 

rhe Security Council 

Noting with grave concern the armed invasion of the Republic of Kor 
armed forces fronur North Korea. 

‘Determines that this action constitutes a breach of the peace. 

“IT. Calls upon the authorities in North Korea 

‘(a) To cease hostilities forthwith ; 

As stipulated in article 40 of the United Nations Charter, the Security Counci] 
if applying this article before taking enforcement action, must not address itself 
only to one disputant but has to “call upon the parties concerned to comply with 
such provisional measures as it deems necessary or desirable.” It is apparently 
this important consideration which prompted the Security Council to amend the 
United States draft to read as follows 

The Security Council 

‘Noting with grave concern the armed invasion of the Republic of Korea by 
armed forces from North Korea, 

“Determines that this action constitutes a breach of the peace, 

‘I. Calls for the immediate cessation of hostilities: and 

“Calls upon the authorities of North Korea to withdraw forthwith. * * *” 

It will be noted that in the revised draft the Security Council calls upon all 
parties concerned for the immediate cessation of hostilities. It is also impor 
tant to emphasize that the Security Council resolution of June 25, 1950, does not 
call upon, or authorize, members of the United Nations to institute military 
action. The only action called upon members was “ * * to render every assist 
ance to the United Nations in the execution of this resolution and to refrain from 
giving assistance to the North Korean authorities.” The fact is that the resolu 
tion of June 25, 1950, merely determined that the military action of the North 
Koreans constituted a breach of the peace. 

When the news of the outbreak of hostilities in Korea was received, the Presi 
dent of the United States was away from Washington. He returned to Wash- 
ington at 7 p. m., Sunday, June 25, 1950, and went into an immediate dinner con- 
ference at the Blair House with the Secretaries of State and Defense, their senior 
advisers, and the Joint Chiefs of Staff. Thereupon, that same evening, the Presi 
dent authorized Gen. Douglas MacArthur to begin immediately sending arms, 
ammunition, and military supplies to the Republic of Korea. This action was 
made public in a White House press statement issued the next day, Monday, 
June 26, 1950.". On that same day, June 26, 1950 (Korean time), the Korean 
National Assembly telegraphed the President and the Congress of the United 
States appealing for “* * * your increasing support and [asking] that yeu at the 
same time extend effective and timely aid. * * *” A similar message was sent 
to the United Nations appealing for. "* * * your immediate and effective steps 
to secure peace and security not only for Korea but also for the peace-loving 
peoples of the world 

The President's order to General MacArthur had preceded these requests. 

On the morning of June 27, 1950, the President announced that inasmuch as 
the North Koreans had defied the orders of the Security Council to preserve inter 
national peace and security he had “* * * ordered United States air and sea 
forces to give Korean Government troops cover and support.” > That afternoon, 


tion 


Korean Crisis, op. cit., p. 16; for the official text see U. N. doc. S—1501. 

*The second paragraph of the President's statement of June 26, 1950, reads as follows 
“Our concern over the lawless action taken by the forces from North Korea, and our sym 
pathy and support for the people of Korea in this situation are being demonstrated by th« 
cooperative action of American personnel in Korea, as well as by steps taken to expedite 
and augment assistance of the type being furnished under the Mutual Defense Assistanc+ 
Program.” 

‘Statement by the President, June 27, 1950. The decision to intervene with air and sea 
forces was made at the White House of Monday evening, June 26, 1950. In testimony 
before the Combined Senate Committee on Armed Services and Foreign Relations, former 
Secretary of Defense, Louis A. Johnson, testified in part as follows (on June 14, 1951) 

“Secretary JOHNSON. Many of us met the President at the airport on Sunday evening 
when he came in. Secretary Acheson and myself rode to the Blair House with the Presi 
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entative of the United States placed the President's announcement be 
Security Council together with the information that the United States 
dit “* * * the plain duty of the Security Council to invoke stringent 
to restore international peace.’*° The United States ambassador, on 
his Government, introduced a draft resolution to accomplish that pur- 
the proposed resolution recommended that “* * * the members of the 
| Nations furnish such assistance to the Republic of Korea as may be 
to repel the armed attack and to restore international peace and se- 
he area.” ‘The resolution was adopted, without amendment or change, 
27, 1950, at 10:45 p. m., by a vote of 7 to 1 (Yugoslavia), with two 
is (India and Egypt), and one absence (Soviet Russia). 
ext morning, June 28, 1950, at his news conference in Washington, the 
y of State emphasized that all actions which the United States had taken 
rt of the United Nations after June 25, 1950, in Korea had been “* * * 
he aegis of the United Nations.” 
June 29, 1950, 2 days after the Security Council had adopted its resolution 
¢ for military assistance to the Republic of Korea, the Secretary General of 
ted Nations dispatched a formal telegram to the Secretary of State of the 
| States calling “* * * the attention of your Government to the resolution 
by the Security Council at its four hundred and seventy-fourth meeting 
e 27, 1950, which recommends that the members of the United Nations 
such assistance to the Republic of Korea as may be necessary to repel 
ned attack and to restore international peace and security in the area.” 
Secretary General's telegram went on to say: 


he event that your Government is in a position to provide assistance it 
| facilitate the implementation of the resolution if you were so good as to 
de me with an early reply as to type of assistance. I shall transmit the 
» the Security Council and to the Government of the Republic of Korea.” 
ar liessages were sent to the goveinments of all other members of the 
ed Nations, 


he next day, June 380, 1950, the representative of the United States to the 
ed Nations formally informed the Secretary General of the United Nations 
5: in pursuance of the United Nations Security Council resolution of 
lune 1950 requesting member nations to refrain from giving assistance to 
Korean authorities the United States Government had * * instituted an 
bargo on all United States exports to the North Korean area, effective at 4 
Eastern Daylight Saving Time, June 28, 1950.” ° 
That same day (June 350, 1950), the White House issued a press release an 


i 

cing that the President “ * * * had authorized the United States Air Force 

nduct missions on specific military targets in Northern Korea wherever mili 
necessary, and had ordered a naval blockade of the entire Korean coast.” 

concluding sentence of the press release announced: “General MacArthur 

been authorized to use certain supporting ground units.” 

en, on July 6, 1950, the representative of the United States to the United 


ons formally replied to the Secretary General’s telegram of June 2, 1950, 


informed him of the military action which the President had ordered in re 
nse to the Security Council resolution of June 27, 1950") On July 7, 1950, the 


mts 
Security Council adopted a resolution, its third in respect to the Korean conflict, 
recommending that all members providing military forces and other assistance 
pursuant to the resolutions of June 25 and June 27, 1950, 


make such 
ces and other assistance available to a unified command under the United 
ites, * * ** That resolution requested the United States to designate the 
mander of the forces in Korea and authorized the use of the United Nations 
in the course of operations against North Korean forces.’ The vote on the 


There was a period of time before dinner at 7:45 to which dinner there had been 
ed all the members of the Joint Chiefs of Staff and the Chairman thereof and tl 
taries of Army, Navy, and Air Force, and myself, Secretary Acheson and several 

of the State Department When we adjourned, the impression was that we would 

ther the next day, and there were conferences the next day, but that whole 
ew but not less any of the military men I named, met again on Monday evening 

t that time the decision on motion of Secretary Acheson was made to send the navy 

the air foree into the situation, the United Nations having met at 3:00 o'clock 
» previous Sunday afternoon and declared North Korea an aggressor.’ 

U.N. doe. S/PV 474. 

U.N. doc, §/1508/Reyv. 1. 
®U. N. doc. §/1531. 

U. N. doe. S/1 

U. N. doe. S 


group 
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resolution was 7 to 0, with three abstentions (Egypt, India, and Yugoslavia). ang 
one absence (Soviet Russia). 

In the course of the discussion preceding the adoption of the resolution of Jy), 
7, 1950, the President of the Security Council, then Mr. Sunde of Norway, pointeg 
out that the conflict in Korea, far frour being ‘a short and decisive police acti; 
as some had hoped, had turned into “a pitched battle of unforeseeable duration’ 
The United States delegate, Warren Austin, pointed out that the United States 
bad considered the resolution in advance but had not authored it. He informed 
the Security Council that his Government was * * * grateful indeed that 
could be excused from doing that, and that so great and friendly nations a 
United Kingdom and France should become the sponsors of this vital resoljut 
We have already accepted the responsibilities of this resolution. In spirit if 1 
in word, this resolution has been in effect since the very first resolution adopted 
response to the call for help from Korea.” - 

It was by the series of decisions set forth above that the Armed Forces of the 
United States were committed to military action in Korea. There was no 
consultation with the Congress nor was congressional approval sought. The 
decisions were made on behalf of the United States by the executive department 
of the Government. Certain members of the Foreign Relations and Armed 
Services Committees of the Congress had been called to the White House on the 
morning of June 27, 1950." They were there, however, only to be informed by 
the President of action he had already decided upon, not for purposes of consu] 
tation and advice in the formulation of a course of action yet to be formulated 
Those Members of Congress who were summoned to the White House at 10:30 
a.m. on June 27, 1950, however, were not empowered with the authority to spea 
for the Congress as a whole or even for their own political parties. In fact 
they had not been given the opportunity to consult with the Congress or with 
other members of their party, nor had they been given an opportunity to place 
the matter before their party policy committees.“ 

It is significant to note, too, that article 51 of the Charter of the United 
Nations recognizes that members have “the inherent right of individual or collec 
tive self-defense if an armed attack occurs against a member of the United 
Nations, until the Security Council has taken measures necessary to maintain 
international peace and security.” Article 51 refers specifically to attacks 
against a member. Although the Republic of Korea had several times applied 
for membership in the United Nations, it was not a member in June 1950, when 
the attack occurred, nor has it since been admitted. 

It has also been pointed out that since article 27 of the Charter requires that 
decisions of the Security Council shall be by affirmative vote of seven members, 


we 


1. N. doe. S/PV 476 

Ibid 

* 96 Congressional Record 8230 (June 27, 1950) 

Mr. Lucas. I will say to the Senator from Missouri that the President had at least 12 
to 15 Members of the House and the Senate attend the conference at the White House this 
morning 

‘Mr. KeM. By whom were the members of the conference selected ? 

“Mr. Lucas. I do not know who selected them 

“Mr. Kem. Were they supporters of the so-called bipartisan policy, or were any repre 
sentatives drawn from the so-called critics of that policy ? 

“Mr. Lucas. The Senator from New Hampshire (Mr. BRIDGES) was there, and the 
Senator from Wisconsin (Mr. WILEY) was there Most of the Members of the Senate and 
the House who attended the conference are members of the Committees on Armed Services 
the Committee on Foreign Relations, and the Committee on Foreign Affairs. I should 
think that they would be the appropriate committees from which members for such a con 
ference should be selected 

“Mr. Smiru of New Jersey. Mr. President, will the Senator yield? 

“Mr. Lveas. I yield to the Senator from New Jersey 

“Mr. Smitn of New Jersey. I want to say to the able majority leader that present at 
the conference were Members of the Senate Committee on Foreign Relations and the House 
Committee on Foreign Affairs, and Members of the Senate and House Committees on Armed 
Services toth Democrats and Republicans were present As I observed the conference 
I felt that an attempt had been made to have both sides of the aisle in the House and in 
the Senate present when this important decision was made. Mhiiitary and naval represent 
tives were also there.” 

‘Speech by United States Senator Robert A. Taft, July 28, 1950: “I think it is impor 
tant to point out, Mr. President, that there has been no pretence of any bipartisan foreign 
policy about this action The leaders of the Republican Party in Congress have never 
heen consulted on the Chinese policy or Formosa or Korea or Indochina. Republican mem 
bers of the Foreign Relations Committee and of the Armed Forces Committee were called 
to the White House at 10:30 a. m. on June 27, and were informed with regard to the 
President s statement, but, of course, they had no opportunity to change it or to consult 
Republican policy committees in either the House of Representatives or the Senate” (90 
Congressional Record 9320 [1950] ) 
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the concurring votes of the five permanent members, the failure of the 
ion to vote affirmatively on the resolutions of June 25, June 27, and 
‘50, may have amounted to a “veto.” The failure of the Soviet dele- 
ite on the resolution of June 25, 1950, has also been referred to as 
attempt at veto by walkout.” “ In reply to these objections, the United 
Department of State maintained that by a series of precedents the 
had been established whereby abstention by permanent members of the 
was not regarded as a veto.” Since the Soviet delegate did not abstain 
ting but was absent witb the declared purpose that no decision of the 
Council made during this absence must be considered as legally valid, 
Department of State found it correct to declare that “the voluntary absence 
nanent member from the Security Council is clearly analogous to absten- 
This analogy has been rejected as legally untenable.® Moreover, it 
ntention of the Communist bloc in the United Nations that the continued 
of the Soviet delegate from the Security Council since January 10, 1950, 
rced upon this permanent member by the presence in the Security Council 
inese delegate who, in the view of the Communist bloc, no longer repre- 
he “Republic of China” as provided for in article 23 of the Charter. In 
nt neither the resolution of June 25, 1950, nor the resolution of June 27, 
id the required concurring vote of all of the permanent members of the 
Council. 
e 43 of the Charter of the United Nations defines the duty of members 
espect to contributions of military and other assistance for maintenance 
national peace and security. In this article members undertake to make 
ible to the Security Council, on its call and in accordance with special 
ients, armed forces, assistance, and facilities, including rights of passage 
ary for the purposes of maintaining international peace and security. It 
provided that agreements for such contributions shall govern the number 
type of forces, their degree of readiness and general location, and the 
of the facilities and assistance to be provided. Subsection 3 of article 48 
states : 
e agreement or agreements shall be negotiated as soon as possible on the 
ative of the Security Council and groups of members and shall be subject 
fication by the signatory states in accordance with their respective consti- 
nal 
lo date, article 45 has not been implemented. Not a single special agreement 
irnishing to the Security Council armed forces and other assistance for the 
se of maintaining international peace and security has ever been negoti- 
None of the forces fighting in Korea under the flag of the United Nations 
ere pursuant to the special agreements referred to and required by article 43 
the Charter as preliminary to the furnishing of such forces.” Pending the 
ng into force of special agreements referred to in article 43, the Charter of the 
ted Nations (art. 106) stipulates that the parties—China, Soviet Russia, 
ited Kingdom, United States—to the Moscow Declaration of October 30, 1943, 
France shall “consult with one another * * * with a view to such joint 
tion on behalf of the Organization as may be necessary for the purpose of 
aintaining international peace and security.” 


pre cesses,” 


Speech by United States Senator Robert A. Taft, July 28, 1950: “Article 27 provides 
lecisions of the Security Council on all matters shall be made by an affirmative vote 
en members, including the concurring votes of the permanent members. The word 
was never used in the United Nations Charter It simply provides that there must 
» concurring votes of the five permanent members In this case Soviet Russia has 
oted. They never even appeared at the meeting. It is suggested, I understand, that 
ially the procedure has resulted that a veto must be expressed by a negative vote even 

gh it seems directly contrary to the language of article 27. * * *” (96 Congressional 

rd 9323 [1950] ). 

Hditorial, War in Korea, New York Times, June 26, 1950 

Department of State, press release No. 702. June 30, 1950. 

Korean Crisis, op. cit., p. 63, 

See for instance Schick, op. cit., pp. 319 ff. 

In the course of debate on the Security Council resolution of July 7, 1950, the repre 

itive of the United Kingdom to the United Nations, Sir Gladwin Jebb, stated in part 

jllows: “* * * Had the Charter come fully into force and had the agreement provided 
article 43 of the Charter been concluded, we should, of course, have proceeded dif 
tly, and the action to be taken by the Security Council to repel the armed attack 

d no doubt have been founded on article 42 As it is, however, we can naturally only 
nder article 39, which enables the Security Council to recommend what measures 

iid be taken to restore international peace and security The necessary recommen 

ons were duly made in the resolution of June 25 and 27, but in the nature of things 
ould only be recommendations to individual members of the United Nations. * * * 

N. doc. S/PV/476) 
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One may consider as legally incorrect the repeated statements of presen; 
administration spokesmen that American troops in Korea are part of a United 
Nations army. In view of the mandatory provisions of article 106 of the United 
Nations Charter, it is even legally hazardous, though perhaps politically quite 
convenient, to accept the version that Americans are in Korea on behalf of the 
United Nations, since joint action under article 106 of the United Nations 
Charter presupposes agreement on such action between the Governments of Ching 
France, the United Kingdom, the United States, and Soviet Russia. Lacking 
such agreement, it is difficult to support the administration’s “War by Executive 
Order” on the basis of existing international law. 

When the United Nations Charter was before the Congress in 1945, the thought 
was expressed that membership might be construed as an advance authorization 
for the use of American armed forces in warlike activities for the preservation of 
international peace and security. It was feared that congressional approval of 
the Charter might involve a surrender by Congress of its control over the Armed 
Forces of the United States and thus could result in the commitment of Ameri 
troops to war without a declaration of war by Congress. In an attempt to all 
these apprehensions, Mr. John Foster Dulles, of New York, who had been one of 
the advisers of the United States delegation at the San Francisco Conference, 
formed the Senate Foreign Relations Committee : 

“Under our Constitution, the President, and the President alone, directs th, 
current conduct of foreign affairs. But there can be no declaration of war ex 
cept by the Congress. That is our internal procedure ; it will remain our inter 
procedure ; and all the world knows that fact. 

“It may or it may not hereafter become useful to decide by legislation whether 
or not the use of our military contingent to contingent. After the Organi 
zation is of war. But surely we can better determine that when we know 
what it is that we are talking about. Today there is no military contingent 
After the Organization is established the Organization may negotiate with the 
members for military contingents. That agreement for military contingents 
so far as the United States is concerned, will be subject to the ratification and 
consent of the Senate.” ™ 

At the conclusion of his remarks, Mr. Dulles was questioned by several m« 
bers of the Senate Foreign Relations Committee. The Senator from Colorado 
{Mr. Millikin] and Mr. Dulles engaged in the following colloquy: 

“If I understood you correctly, Mr. Dulles, I thought you said that the Senate 
will have an opportunity te ratify the special agreement having to do with our 
contribution of force and material. 

“Mr. DuLies. Yes, sir. 

“Senator MILLIKIN. Is that your opinion? 

“Mr. Duties. That is not only my opinion but it is expressly stated in the 
Charter that the agreements are subject to ratification by the states in accordance 
with their constitutional processes. 

“Senator MiLtirkin. Then it is your opinion that to comply with our constitu- 
tional processes that separate agreement would have to come to the Senate for 
ratification? 

“Mr. Duties. It is, and that was the view of the American delegation. 
there is no doubt whatever about that. 

“Senator MILLIKIN. Is there any doubt about that, Mr. Dulles? 

“Mr. Duties. No. 

“Senator MILLIKIN. And no disagreement of opinion on that? 

“Mr. Dues. No.” 

Later in the questioning Mr. Dulles stated: 

“It is clearly my view—and it was the view of the entire United States dele 
gation—that the agreement which will provide for the United States militar 
contingent will have to be negotiated and then submitted to the Senate for 
ratification in the same way as the treaty.” 

On July 28, 1945, the last day of the debate about the Charter of the United 
Nations on the floor of the United States Senate, the following letter from the 
President of the United States, then in attendance at the Potsdam Conference, 
was read to the Senate: 

“During the debate in the Senate upon the matter of the Senate’s giving its 
advice and consent to the Charter of the United Nations, the question arose as 
to the method to be followed in obtaining approval of the special agreements 


a 


U. S. Senate. hearings before the Committee on Foreign Relations, 79th Cong., 1st sess 
(U. S. Government Printing Office, Washington, 1945). 
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Security Council referred to in article 48 of the Charter. It was stated 
Senators that this might be done in the United States either by treaty 
pproval of a majority of both Houses of Congress. It was also stated 
initiative in this matter rested with the President, and that it was most 
to know before action was taken on the Charter which course was 
sued. 
iny such agreement or agreements are negotiated, it will be my pur 
k the Congress by appropriate legislation to approve them.” 
nited Nations Charter became operative on October 24, 1945. No addi 
gislation was required to make its self-executing provisions the supreme 
the land.~ The enactment of the United Nations Participation Act of 
ve effect to the non-self-executing provisions of the Charter.” Section 6 
t provides as follows: 
President is authorized to negotiate a special agreement or agreements 
Security Council which shall be subject to the approval of the Congress 
priate act or joint resolution, providing for the numbers and types 
Forces, their degree of readiness and general location, and the nature 
ties and assistance, including rights of passage, to be made available 
Security Council on its call for the purpose of maintaining international 
and security in accordance with article 43 of said Charter. The President 
it be deemed to require the authorization of the Congress to make avail- 
the Security Council on its call in order to take action under article 42 
Charter and pursuant to such special agreement or agreements the Armed 
facilities, or assistance provided for therein : 
ided, That nothing herein contained shall be construed as an authoriza- 
the President by the Congress to make available to the Security Council 
h purpose armed forces, facilities, or assistance in addition to the forces, 
ties, and assistance provided for in such special agreement or agreements.” 
Senate Foreign Relations Committee’s report * which accompanied the 
Nations Participation Act when it was brought before the Senate in No- 
* 1945, contained the following statement in respect to the question of con- 
onal approval to troop commitments to the planned United Nations Secu- 
Tce > 
» committee believes that it is desirable to determine the question once 
wr all, and that it is appropriate to specify that the military agreement or 
ments should be submitted for approval to the Congress.” 
ven the most casual reading of section 6 of the United Nations Participation 
(ct indicates that agreements between the Government of the United States and 
he Security Council for contributions of the United States Forces to the United 
Nations shall be subject to congressional approval. It will be noted, too, that 
section 6 authorizes the President to make available to the Security Council 
ts call” only such Armed Forces and services as are provided for in such 
gressionally approved agreements. Then, by the proviso to section 6, the 
ngress specifically denies the President authority to furnish Armed Forces 
services over and above those specifically provided for and specifically au- 
ized by Congress in the agreements which it has approved. 
The record is clear. Article 43 of the United Nations Charter requires that 
mitments of Armed Forces by the United States to the United Nations be 
ade in pursuance of specific agreements between the Security Council and the 
United States. The laws of the United States require that such agreements not 
be entered into by the Government of the United States without the approval of 
the Congress of the United States; and the President of the United States 
pledged his solemn word that such agreements would be submitted to the Con- 
gress for its approval. To date no such agreement has been negotiated between 
the Security Council and the Government of the United States. Yet the Presi- 
dent of the United States has ordered the Armed Forces of the United States 
into a conflict in Korea which is ostensibly being fought under the aegis of the 
United Nations. Neither has the President sought, nor does he appear to intend 
to seek, congressional approval of his action. Thus the United States is at war 
by order of the President. 
However, there can be no retreat from reality. As the Korean conflict passes 
to its second year, there can no longer be any doubt that the United States is 


* Hackworth, 5 Digest of International Law 177 ff.: see also p. 191 and citations therein. 
Public Law 264, 79th Cong., Ist sess. (59 Stat. 619), as amended by Public Law 341, 
Sist Cong., Ist sess. (63 Stat. 754). 
Rept. No. 717, 79th Cong., 1st sess. 
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involved in a de facto war. The President circumvented both the Constity; 
the United States and the Charter of the United Nations and bypassed the ¢ 
gress when he committed the Armed Forces of the United States to war in Koy 
However, neither the United States nor the token forces of some members 
the United Nations can now abandon Korea to the forces of Communist-i; 
armed aggression. Thus there is but one alternative: Decide upon the 
Korea and then proceed to its achievement. 


Mr. Wuarttey. I should also like to refer for the record to the ex 
cellent speech made by Senator Watkins on another date titled “1 
President Violates Treaty,” in the Congressional Record of Feb 
ary 19, 1952 

It has been alleged that the treatymaking process of the Constit 
tion and the procedure of ratification are now quite adequate to pr 
tect our rights. 

I merely wish to refer to two recent examples that will be recalled 
by many members of this committee, to illustrate that the Senate, as 
now staffed, cannot adequately evaluate, at all times, very important 
issues. 

First, Senator Dirksen proposed a very simple and innocuous 
reservation to the treaty of peace with Japan: 

The Senate ratifies this treat y— 
with the understanding that nothing contained in this treaty shall be construed 
to impair any limitations on the right of the United States as a sovereign power 
to exercise complete and unlimited control over its foreign policy, its military 
establishment, and its domestic concerns. 

The reservation was defeated by a vote of 29 to 47, and therefore 
I doubt very seriously that many Members of the Senate who voted 
against such a reservation had even an opportunity to read the r 
vation before they voted on it. 

I recall the passage, also, by the vote of six Senators of that in 
portant and profound issue of extending the geographical area of 1 
operation of the North Atlantic Treaty, in ratifying the Eiseak- 
Turkish Protocol, to additional hundreds of thousands of square 
miles of the Mediterranean, and permitted our protection of Britis! 
ships off the coast of Egypt from attack by planes from Egypt, whe: 
that country was almost at war with Britain. 

I have just one other brief statement. In all of the debate upon this 
North Atlantic Pact, the proponents, Mr. Acheson and all the admu 
istration witnesses, stressed the importance of the first sentence i 
article XI which was inserted upon the insistence of Senator Vander 
burg and Senator George, to which Senator Watkins referred in his 
colloquy the other day with Secretary Dulles. I refer to the phrase 
and its provisions carried out by the parties in accordance with their respective 
constitutional processes, 

Yet, I have subsequently examined the statements by Mr. Acheson 
and other administration witnesses in that respect and I find no in- 
stance in which any of them made the categorical statement that these 
“constitutional processes” contemplated the action of the Congress in 
declar ing war as a prerequisite to going to war. Yet, most Se snators 
and the “pub lic gained the opposite understanding. 

I think Mr. Acheson was technically honest on the point, I consider 
it to be the sharpest kind of practice, almost shyster tactics and not 
the type of dealings with Congress by the Exec utive that we should 
have in the proc ‘edure of “advice and consent.’ 
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\ir. James Reston pointed out, in an article in the New York Times 
time when this phrase was put into the Atlantic Pact, that we 
this language retain some veto over automatically going to 
irsuant to article V, but the veto was the veto of the Executive 
ot that of the legislative, and Mr. Dulles in his colloquy with 

r Watkins the other day laid stress upon the fact that neither 

ty nor the United States Charter could not circumscribe or 
the action of the President in his powers to go to war without a 
ition of war. 

- Mr. Dulles is of the opinion, also shared by Mr. Acheson 
thers, that this power of the President is not circumscribed by 
np i. language j in article I, section 8, and I therefore submit that 
esolution which would be reported out of this committee should 

language which would make it clear that that power of Con- 
to declare war is a prerequisite to going to war except when our 
tory or troops are attac ked. This could be done, if you cannot 
. constitutional amendment through, by the passage of a joint 
ution, requiring the President’s signature, stating that it shall 
i for any official of the United States or officer of the armed 
to direct or order the use of armed forces or hostilities in 
rtain situations or events requiring the action of Congress as a 
prerequisite, 
~ [am very grateful for the time you have given me and ask per 
ssion to extend my remarks in the record. 
(Supplementary statement attached.) 


SUPPLEMENTARY STATEMENT (D. WHATLEY) 


If such a resolution were signed by the President (and I believe Presi- 
Eisenhower would sign it), I submit it would constitute an effective as- 
rance to our citizens and to our allies abroad (who fear more than almost 
thing else that America will start another shooting war following some 
future emergency or incident) that we will not be as trigger-happy as Mr. Truman 
ved to be in Korea, when he acted precipitately and unilaterally to enter a 
war several hours before the Security Council was scheduled to meet 
decide what action, if any regarding the use of armed force should be taken. 

a resolution, I submit, should refer to the procedures set forth in chap- 

r VII of the U. N. Charter, which procedures Senator Watkins, in the article 
inserted in this hearing, demonstrated were flagrantly violated by Presi- 
Truman. Such a resolution would reaffirm what the framers of our 
Constitution, almost all of the members of the Senate who ratified the U. N. 
Charter and the Atlantic Pact, and the general public as well, intended and 
understood to be the meaning of the constitutional power of Congress to declare 
war: not merely an innocuous legal formality ratifying the unilateral action 
of a President in plunging our Nation into war when neither our citizens, our 
troops, or our territory is attacked or threatened, but instead a prerequisite to 
such action by the President in such circumstances. It should, I hope, repudiate 
the doctrine of the unlimited power of the President to deploy our Armed Forces 
in time of peace to defend any place or country on earth, in violation of the 
ntent of the framers of the Constitution in using the words “common defense” 
nd in disregard of the sentiment of Congress, and his unlimited power to order 
hostilities without consulting Congress. These doctrines have been espoused by 
the State Department memorandum I referred to, and Mr, Dulles has never re- 
pudiated them. Many spokesmen for the previous administration have asserted 
that both the U. N. Charter and the Atlantic Pact add to the President’s powers 
n both these areas. These questions have never been resolved, and I submit 
hat no constitutional question is as important to resolve, either by joint resolu- 
tion, reaffirmed formally by each new President when he assumes office, or by 
constitutional amendment, if any President should refuse to sign or reaffirm such 
| statement, then the Congress should refer it as a constitutional amendment to 
the States. Either procedure, I believe, would be some assurance and deterrent 
to any future action by a President similar to that of Mr. Truman, in declaring 
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war in Korea. I submit that it should not suffice for a President to merely “eq, 
sult” with the Congress by advising with a few key members of his own choos ng 
as Secretary Dulles seemed to suggest in his colloquy with Senator Watkins, a¢ 
prerequisite to going to war. The advantage of proceding by joint resolution 
would be one of time, if this administration were not intent, as the last one wag 
of obstructing the legislative process, by emasculating the intent of the majorit 
of the Congress in the Foreign Relations Committee, as it did with the Wherr 
Resolution, or using its power to prevent the House from voting upon it, as it qj, 
with that resolution and is now doing with another proposal of widespread int 
est and support, the Reed bill for tax reduction. The advantage of proceding 
by amendment would be that any possible opposition by the Executive would he 
properly averted, and I am happy that this important constitutional martey 
would remain the jurisdiction of this great committee and the Judiciary Commit 
tee of the House. 

Thus far, in recent years the executive branch has succeeded in maintaining 
in “innocuous desuetude” the power of Congress to restrict the President's de 
ployment of troops, despite the clear language of clauses 14 and 16 of section §. 
article I of the Constitution. It has almost lost its power to declare war under 
the same section, by acquiescing in the illegal action of President Truman’s 
declaration of war in Korea, without, as I recall, even one resolution of im- 
peachment being introduced. I submit that these matters are of more im. 
portance, and perhaps urgency, than any possible infringement of State rights 
such as would occur in the pending treaty with Israel (which I predict and hope 
the Senate will reject because it needlessly violates the prerogatives of our 
States in regarding practice within their own courts), or any possible abridg. 
ment of individual rights enumerated in the Constitution such as might some- 
day occur in some future treaty that might be imprudently submitted and rati- 
fied and then injudiciously not be invalidated by the Supreme Court. I submit, 
too, that the general public is far more interested in these two basic issues | 
have sought inadequately to call to your attention than in the evils of some 
future covenant on human rights that the witnesses favoring these resolutions 
have belabored at such length. In fact, I believe most of the sentiment among 
the general publie for the Bricker amendment, referred to by Dean Manion and 
others, has been a reaction against the action of the President in sending 
troops to Europe and illegally entering the war in Korea, both as they believe, 
pursuant to some vague provision in the Atlantic Pact or the U. N. setup. 


The CuatrmMan. Very well. Thank you. 

Who is the next witness? 

Mr. Smirney. Mr. Alfred Schweppe, who desires to make a sup- 
plemental statement. 


SUPPLEMENTAL STATEMENT OF ALFRED J. SCHWEPPE, SEATTLE, 
WASH., CHAIRMAN OF COMMITTEE ON PEACE AND LAW, AMER- 
ICAN BAR ASSOCIATION 


Mr. Scnuwerre. Mr. Chairman, it is always a great privilege to be 
associated with and to follow a great legal scholar and lawyer like 
George Finch. 

I was some 20 years ago a pedagog in the field of constitutional law 
myself, and know many men in the academic and professional fields. 

I believe I can say, with the full and enthusiastic concurrence of 
every member of the committee on peace and law of the American 
Bar Association who have over 4 years in many weeks of continuous 
conference at which George Finch was present, that in Mr. Finch 
you have just listened to the greatest living authority on international 
law. 

Senator Warxrins. May I ask a question at this point? 

Have you heretofore testified and placed in this record your back- 
ground ¢ 
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\fr. ScuweEpre. Yes; that is in there somewhere. 

He has practiced and taught and written in the field of interna- 
law all his life. He started in the State Department under that 
lawyer and statesman, Elihu Root; and in the last few decades, 
leaving the Department, Mr. Finch, living here in the District, 

kept under continuous survey the actions of the United States 
ernment in the field of international relations. 

| were on the Foreign Relations Committee of the United States 
e, or in the State Departinent, [ would have Mr. Finch retained 
official consultant at all times. 

elieve much knowledge would be acquired and many errors 
led 


Mr. Finch, except when he listens to heresies promulgated by Gov- 

ment representatives in the field to which he has devoted his 
entire professional life, is a very quiet and very modest person indeed, 
lifficult to persuade to put himself anywhere in the public eye. 

| wanted that in the record so that you gentlemen get the opinion 

en who worked with this very great scholar and have worked 
him for quite a number of years. 

Senator Smrrn. You heard me yesterday, and I insisted, Mr. Chair- 

in your absence, that Mr. Finch not be modest but put in the 
| just some of his activities, which he did. 

Mr. Scuwerre. Before proceeding with my remarks, which are 
strictly in reply to the Secretary of State and the Attorney General, 
I would like to put into the record several newspaper items which 
have been called to my attention. 

One is from the Chicago Tribune of yesterday morning, page 16, 
entitled “NATO Pacts Cut Into U. S. Rights, Backers Admit.” 

This is a summary of a matter that was heard before the Foreign 
Relations Committee on Wednesday, I believe, with another group of 
treaties negotiated by the previous government, pending in the United 
States Senate, and being pressed by the present State Department for 
enactinent. 

Very interestingly, it will be seen through the treaty process to 
barter away a great many American rights in Europe where both our 
civil and militar y representatives are and by that peculiar rationale, 
which I have never been able to understand, have said at the same 


time: 


When your people in a comfortable status are in the United States, you are 
not going to be subject to our rules. 

It isa part of that great giveaway program that I have previously 
described on numerous occasions which is not only giving away the 
monetary substance of the United States but giving away rights of 
the American people. ; 

[ also have here two editorials that have appeared in the Times- 
Picayune and the New Orleans States of the city of New Orleans. 

Mr. Deutsch has brought them with him from New Orleans, and 
I think the contained material has had a significant bearing on the 
problem we are discussing here. 

[ should like to offer those for the record. 

The Carman. All those will be inserted into the record. 
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(The material referred to follows: ) 
NATO Pacts (Cy T Into Unirep STATES RiGH?s. BACKERS ADMIy 
SOVEREIGNTY sac RIFICED TO OTHI R NATIONS 
By William Moore 
[ Chicago Tribune Press Service] 


WASHINGTON. April 8—State Department officials acknowledged today that 
they are bargaining away American sovereignty and the rights of individua) 
States, in peacetime, in the North Atlantic Treaty Organization. 

Asked by Senator Hic] enlooper [ Republi an, lowa] what legal authority they 
had to transfs r American sovereignty to other nations, they cited the President s 
powers as Commander in Chief, but conceded that these are “not very « 
detined,”’ 

The admission that American Sovereignty is being bargained away was made 
before the Senate Foreign Relations Committee, Meanwhile the Eisenhower 
administration was continuing its Opposition, before a Senate Judiciary s b 
committee, to Proposed constitutional] amendments to limit treatvymaking Powers 
SO that the United Nations and other global sovernments would have to keep 
hands off American domestic affairs, 


AGREED TO Ry ACHESON 


The witnesses before the Foreign Relations Committee, headed by Senator 
Wiley [ Republican. Wisconsin] were State Under Secretary Smith and Herman 
Phleger, legal adviser to the State Department. 

They were present to urge ratification of new treaties with NATO countries 
that would subject American service and civilian personnel in Europe to the 
jurisdiction of the courts in the countries in which they are stationed under the 
NATO arrangement. At the Same time, the treaties would exempt NATO 
personnel in this country from some Federal and State laws 

These treaties were agreed upon by the State Department under former 
Secretary Acheson 2 years ago, and were submitted to the Senate for ratifieat;, n 


by former President Truman last June 


FURTHER str DY SOUGH'1 


rhe Eisenhower administration, however, has accepted them and urged their 
ratification, but num: rous members of the Foreign Relations Committee are 
asking that action by delayed until they can he mors fully studied. 

Phleger spoke repeatedly today of the necessity for surrendering as much 
sovereignty as the other nations are giving up. 

Smith said NATO has been described as a “gentlemen’s elyb” and defended 
£iving up sovereignty to NATO nations on the fround they “had to be house 
broken” and wel] intentioned “to get in.” 

For this reason, the officials said, they are Willing to give up American sover 
eignty over Americans in Europe, and grant concessions to NATO personne! ip 
this country, 


COULD CHANGE STATE LAWS 


The treaties, in addition, exempt NATO Europeans in this country from 
American taxes and regulations against carrying arms, and protects them in 
Some Cases against criminal prosecution in American courts, 

“Are you giving foreign governments something to say about changing the 
laws of the States under these treaties? asked Senator Ferguson, Republican, 
Michigan. 

“Yes,” replied Phleger, 

“T am bring this out for the purpose of letting everybody see that by treaty we 
can repeal the law of a State,” Ferguson explained, 

The facts regarding the new treaties were brought out in sharp questioning 
by Senator Knowland, Republican, California : Mansfield, Democrat, Montana: 
Hickenlooper, and Ferguson 
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NO PLEDGE OF JURY TRIAL 


icans in Europe may be prosecuted under the treaties by the courts 
intry in which they are stationed for offenses not committed while on 


trial is not guaranteed. 
some countries having jury trials, conviction can be obtained despite 
ble doubt” of guilt, and a majority vote, rather than the unanimous 
iired here, can convict 
case of a dispute over jurisdiction between the military and a foreign 
arbitrators decide it. 

Vhile a soldier convicted in an American court martial has the right of 
by American courts and a chance for Presidential pardon, no such 
es exist in foreign courts 
e treaties contain no band on cruel and unsual punishments, against 

Constitution protects. 


MIGHT REQUIRE EXTENSION 


and warned that the NATO treaties will set a precedent for NATO, and 
hat it might be necessary to make the same concessions to other countries 
ht join NATO. 
id that in some middle eastern countries, thieves are punished by having 
inds cut off, when caught, and questioned the possibility that such punish 
might be inflicted on accused Americans if these countries come into NATO, 
guson told the officials the treaties should have banned secret trials and 
nd inhuman punishment. Phieger replied that punishment in most 
in countries is lighter than in the United States, and that most of them 
have capital punishment. 
wwland said that trial in foreign courts will destroy the principle of equal 
ry justice. Soldier A, he said, might get a 5-year sentence in one country, 
Soldier B, in another country, might get off with 60 days for the same 


lator 


rman 


[The Times-Picayune, Tuesday, April 7, 1953] 
STILL NEED PROTECTION 


ninistration opposition to the Bricker constitutional amendment proposal to 

w any treaty in conflict with the Constitution may prevent its adoption by 
cress and its submission to the State legislatures for ratification. 

Stating the administration position, Secretary of State Dulles reassured Con 

s by saying that treaties should not be used to effect social changes, and that 
President would not sign the U. N. Covenant on Human Rights or that on the 
tical rights of women. 

‘he administration, like that of Mr. Truman, fears that the Bricker resolution 
would tend to tie the hands of the Government in essential treatymaking at this 

mie 

besides forbidding any treaty in conflict with the Constitution, the Bricker 

roposal says that the provisions of a treaty shall not become effective as internal 

unless passed as law by Congress, and that no treaty shall permit a foreign 
nternational power to supervise, adjudicate, or control domestic rights of 
United States citizens. Senator Bricker made his resolution more detailed than 
we think there was any need to do. It raises some unnecessary questions. We 
uch prefer the simple resolution of the American Bar Association which said 
that no treaty should trespass the Constitution, and that any treaty should 
ecome effective as internal law only after being enacted into law by Congress 
nder its delegated powers. 

Quite properly the President and the Secretary of State wish to avoid any 
delaying legal battles over international contracts designed to protect the country 
or promote the peace. 

It is our own strong belief that American rights under the Constitution do need 
the protection of an amendment prohibiting any abridgment of those rights by 
reaty. Supreme Court decisions go both ways on the validity of treaties impair- 
ing those rights. The Court has never declared a treaty unconstitutional, though 

some cases the provisions of the treaties have been applied as internal law. 
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There was good basis for the public apprehension that some of the proposals og 
the U. N. organizations making citizens responsible to international courts wo 
be ratified under the Truman administration. 

The fact that the Eisenhower administration does not intend to sign such 
treaties does not remove the threat contained in them at some future time 
Those people who say that Congress would never let international courts 
authorities infringe on the liberties of the States or of the people seem to forge; 
that we rely on the Constitution and not on Congress for the preservation of oyr 
basic rights. If Congress yields to the administration out of regard for ty 
current sensitive international situation, it should return to the issue as soon a 
practicable. 


{New Orleans States, April 7, 1952] 
DULLES AND TREATIES 


Opposition by Secretary of State Dulles to proposals in Congress to limit the 
ireatymaking powers comes as a disappointment. 

We had assumed that he would be among the leaders in the administration 
clamoring for the restrictions on treatymaking that are needed to protect the 
traditional American rights of the individual. 

His opposition was expressed at a Senate subcommittee hearing on a proposed 
constitutional amendment sponsored by Senator Bricker, Republican, Ohio, and 
63 other Senators. It is similar to one that Bricker offered last year. 

It declares that any provision of a treaty that abridges at right guaranteed by 
the Constitution shall be of no effect, even if ratified by the Senate. It also 
would require passage of legislation by the House and Senate to make any treaty 
effective as internal law. 

Mr. Dulles’ position is that the proposed restrictions “could be dangerous to 
our peace and security” and “would subject the current, day-by-day conduct 
of foreign affairs to impediments which might be stifling.” 

Granted that there may be much merit to Mr. Dulles’ argument from a prac- 
tical point of view in the operation of international diplomacy, it does not 
appear to us that his views are nearly so fundamental as making sure that 
the provisions of the Constitution and the Bill of Rights can never be super- 
seded by the provisions of a treaty. 

The concern of the Nation in the matter is not so much over what might 
done under Mr. Dulles’ own tenure of office, but what might be done by a Presi 
dent, Secretary of State, and Senate not so keenly aware of the dangers of 
government by treaty as is the present administration. 

Mr. Dulles’ opposition to the restricting proposal was accompanied by an 
announcement from him that the Eisenhower administration will not sign the 
so-called covenant of human rights, a United Nations instrument that has been 
viewed by such reputable authorities, as the American Bar Association as 
fraught with danger to cherished American rights. 

Fortunately for the Nation, the present administration has made a wise de 
cision in regard to the covenant. But what the Nation is to do in the future 
about such questions as the covenant should not be left to the whims of what- 
ever administration is in power. 

The restrictions embodied in the Bricker proposal should be written into the 
Constitution, against the day when there may be no Eisenhowers and Dulleses 
in office to turn down dangerous treaties such as the so-called covenant of 
human rights. 


Mr. Scuwerre. I should like to have this statement put in the rec- 
ord as presented with such amendations that I may make. 

I will probably skip around and make some interpolations here 
and there. 

We have now had the privilege of hearing the views of the Secre- 
tary of State, the Honorable John Foster Dulles, and of the Attorney 
General of the United States, the Honorable Herbert Brownell, Jr., 
who have expressed themselves as in opposition, at least, to the texts 
of the constitutional amendments now proposed in the form of Senate 
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Resolution 1, introduced by Senator Bricker, of Ohio, and Sen- 
t Resolution 43, introduced by Senator Watkins, of Utah. 
two resolutions, while having the same objectives of setting 
tional limitations on both treaties and executive agreements, 
form. 

one proposed by Senator Watkins embodies substantially the 

proved by the house of delegates of the American Bar Associ- 


CrairMaAN. I am sorry. gentlemen, we will have to stop. Un- 
law we can only sit here with the consent of the Senate. Sena- 
ft has requested that we be allowed to sit and Senator Morse 
ected, so we cannot sit here. 

will have to meet whenever the Senate adjourns tonight. 

will come here tonight and we will hear from Mr. Schweppe 

Mr. Holman. 
ereupon, at 12:25 p. m., the committee recessed, to reconvene 
subject to call.) 


ous t 


nducet 
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SATURDAY, APRIL 11, 1953 


Unrrep STATES SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


ubcommittee met, pursuant to recess, at 10 a. m. In room 424, 
Office Building, Senator William Langer (chairman) pre- 


ent: Senators Langer, Watkins, and Smith. 
sent also: Senator Bricker; Wayne H. Smithey, subcommittee 
I. 
‘HAIRMAN. The meet Ing W ill come to order. 
| may proceed. 
Mr. Surruey. Before Mr. Schweppe proceeds, | would like to pose 
iple of questions to him that have been raised in the State Depart- 
brief on the authority of the United States to enter into com- 
ts outlawing war as an instrument of national policy if these 
dments are adopted. 
i¢@ CHArRMAN. We have to finish at 11 o’clock because Senator 
cker and Senator MeCarran and I are having a meeting at 11 
ock, and some judges. If we do not get through we will have to 
me back again this afternoon. 


STATEMENT OF ALFRED J. SCHWEPPE, SEATTLE, WASH., CHAIR- 
MAN, COMMITTEE ON PEACE AND LAW, AMERICAN BAR 
ASSOCIATION 


Mr. Smrruey. Mr. Schweppe, will the American Bar Association's 
proposed constitutional amendment prevent the making of treaties 
by the United States like the Kellogg-Briand Pact outlawing war as 
an instrument of national policy / 

Mr. Scuwerre. I would like to pass the answer to that question to 

vy associate and colleague, Mr. Finch. 

Mr. Frncn. My answer is “No.” 

Mr. Smirney. Then will the American Bar proposal prevent the 
making of a treaty for mutual or regional defense like NATO? 

Mr. Scuwerrr. I also pass that to Mr. Finch. 

Mr. Frncn. I give it the same answer. 

Mr. Smrruey. Do you wish to amplify your answer, Mr. Finch, at 

| ¢ 

Mr. Fincu. In my main testimony yesterday I think I covered that 
point in general terms. Specifically, the Kellogg Pact is a statement 

it signatories renounce war as an instrument of national policy. 
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That has generally been interpreted and was so interpreted bv Ser 
tary Kellogg as being applicable only to aggressive war. The: 
no renunciation of defensive war in that pact and, unless we v 
maintain the United States is going to be an aggressor, there 
reason why there should be any influence of the Kellogg Pact 
the constitutional power of Congress to declare war wheneve1 
necessary in the national interest 

Now, the same comments apply even more forcibly to the so- 
NATO agreement. The NATO agreement was made in direct » 
sponse to a Senate resolution known as the Vandenberg resolut 
Senate Resolution 239 of June 11, 1948, and I would like to read 
few of the paragraphs of that resolution. 

It says: 


Resolved, That the Senate reaffirm the policy of the United States to 
international peace and security through the United Nations so that arme 
shall not be used except the common interest, and that the Presid 
advised of the sense of the Senate that this Government, by constitutior 
process, should particularly pursue the following objectives within the U: 
Nations Charter : 


} 
ict 


Now, one of those objectives, paragri iph 2 of that resolution reads: 


Progressive ce velopment of regional and other collective arrangements I! 
individual and collective self-defense in accordance with the purposes, principles 
and provisions of the charter 


Paragraph 3: 


Association of the United States, by constitutional process, with such re 
gional and other collective arrangements as are based on continuous and ef 
fective self-help and mutual aid, and as affect its national security. 

(4) Contributing to the maintenance of peace by making clear its determi 
nation to exercise the right of individual or collective self-defense under article 
51 should any armed attack occur affecting its national security. 


The NATO agreement specifically states it under article 51: 


(5) Maximum efforts to obtain agreements to provide the United Nations 
with armed forces as provided in the charter, and to obtain agreement among 
member nations upon universal regulation and reduction of armaments under 
adequate and dependable guaranty against violation. 

Now, article 43 of the Charter of the United Nations says agreement 
for the provision of armed forces for the Security Council shall be it 
accordance with our constitutional processes. So, Mr. Tihaaen, 
there would not possibly be any conflict between this provision to 
amend the Constitution with reference to internal law or with refer- 
ence to protecting the Constitution in agreements made by the Na- 
tional Government, which has full authority to provide for our 
national defense, and to provide for the raising of our Armed Forces. 
There could be no possible conflict between the amendment proposed 
by the American Bar Association and the right of this Government to 
enter into whatever treaties it is deemed necessary to keep the Nation 
- of war, to achieve international peace through peaceful processes 
of solution, and to cooperate for collective security through such 
organizations as the United Nations. 

The Cuarrman. You will be interested to know I voted against the 
Vandenberg resolution. If Mr. Bricker had been there, he would 
have too, I think. 

Senator Bricker. What was that? 

The CHarrman. I think if you had been in the Senate at that time 
you would have voted against that, also. 
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\r, Fincn. You would not have based your vote, Senator, on the 
| it was unconstitutional. 
Smirney. Mr. Chairman, we have received for inclusion in the 
the statement of Represent: ative Sam Coon, of Oregon, in 
he cites a resolution of the Oregon Legislature with respect to 
nerican Bar Association proposal ; the statement of Representa- 
Gordon McDonough; a statement by Mr. W. R. Castle, who was 
ie years in the employ of the Department of State; statement 
itholic Association for International Peace; a statement by the 
lla unit of Pro-America concerning the Bricker amendme nt: a 
addressed to Senator John Butler of Maryland; a memo on 
Joint Resolution 1 by Dr. Salo Engel of the University of 
ssee; and a resolution adopted by the National Cotton Congress 
Cotton Warehouse Association. 
»CuamrMAN. They will all be filed. 
The documents follow :) 
HovusE OF REPRESENTATIVES, 
Washington, D. C., March 30, 1958. 
Senate Joint Resolution 1. 
r WILLIAM LANGER, 
rman, Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 


in SENATOR LANGER: As Chairman of the committee, which is holding hear- 
with respect to the above legislation concerning treaties, I would like to 
g to your attention and that of the other members of your committee the 
that the House and Senate of the Oregon State Legislature have adopted 
morial No. 3 of the 47th Legislative Assembly asking an amendment to the 
titution of the United States with respect to treatymaking power. This 
norial reads as follows: 
‘A provision of a treaty which conflicts with any provision of this Constitution 
not be of any force or effect. A treaty shall become effective as internal 
aw in the United States only through legislation by Congress which it could 
enact under its delegated powers in the absence of such treaty.” 
On March 9, I presented on the floor of the House a copy of this memorial to 
the Congress. At that time I made a short statement in behalf of the principle 
memorial, and I now wish to make the same brief statement to this com- 
mittee. I would also like to ask that this statement and letter be made a part 
of the record of hearings before this committee on this important resolution. 
“I wish to state that I myself support the basic purposes of this memorial, as 
| believe the question should be settled in clear and unquestionable language, 
for all time, that treaty power cannot be used for purposes in conflict with our 
Constitution. I feel that treaties must be prevented from cutting across the 
ghts given our people by the constitutional Bill of Rights. I think we must 
t allow a loophole to remain in our Constitution which might make possible the 
hange of our form of Government by permitting international agreements to 
me in and change and level out American rights, both State and individual. I 
not think we can afford to lower our own standards of human liberty in order 
to compromise with godless and Socialist members of other nations, but rather 
we should endeavor to bring the m up to our st indards. 
‘As we know, much activity is going on today in this direction. In the past 
r alone, I am advised, the United States has been represented at more than 
3,000 international meetings where agreements of all types have been discussed, 
nd in some instances favored, by our own delegates to these meetings. Such 
ternational agreements may carry dangers, as they might well authorize what 
ir Constitution forbids, and thus supersede our Constitution. It is my under- 
standing that in no other country do treaties automatically become the supreme 
aw of the land, and I concur with the Oregon State Legislature in the opinion 
that this Congress should take steps looking toward the amendment of our 
Constitution to prevent the danger of undermining our Constitution and Bill of 
Rights.” 
Sincerely yours, 
Sam Coon. 


80572—53——_76 
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STATEMENT OF CONGRESSMAN Gorpon L. McDonouGH 


Mr. Chairman, | appreciate the opportunity of submitting for your comm); 
tee’s consideration the text and following statement on House Joint Resolut 
97, which | trust will assist your committee in writing the final text of the 
you will submit to the Congress for consideration on this important subject 

I have been personally interested in this subject for some time, having ro 
duced House Joint Resolution 325 in the 82d Congress and House Joint Reso) 
tion 57 in the S8d Congress. The text of my House Joint Resolution 57 
follows: 

“Treaties made under the authority of the United States and internationg 
agreements entered into by the President or by any other officer or agency of th 
United States shall be void to the extent that they abridge, abrogate, nul! 
subordinate, or interfere with any and all of the rights and freedoms ¢g 
teed to citizens of the United States by the Constitution of the United Stat 

In reading the testimony previously submitted to your committee, the major 
objections by Secretary of State Dulles, Harold Stassen, Mutual Security Adn 
istration Director, and others from the executive branch of the Government 
that Senate Joint Resolution 1 and the other resolutions before your commit 
nterfere seriously with the treatymaking power of the President and wi 
turther complicate the foreign policy of the United States. 

My House Joint Resolution 57 would present no such objection becaus 
states in very simple and understandable terms that in the event that any phras 
clause, paragraph, statement, or part of a treaty made between the United States 
nd a foreign country should abridge, abrogate, nullify, subordinate, or interfe 
with any of the rights and freedoms guaranteed to the citizens of the Unite 
States under the Constitution, that they shall be null and void 

In other words, the President of the United States, the Secretary of State, or 
iny other branch of the Government may proceed without interference or con 


u 


rar: 
Uaral 


plication to make treaties and international agreements with foreign nations 
but should any part of that treaty later be challenged by any citizen of the United 
States as a violation of his rights or freedoms guaranteed under the Constitu 
tion of the United States the courts of the United States are hereby notified tha 
such part of the treaty or international agreement is null and void, and it further 
means that all other parts of the treaty shall be in full force and effect. 

I have been informed that the committee is seeking simple, direct, and under 
standable language which will protect the constitutional rights and freedoms 
of the people of the United States in connection with treaties with foreign 
countries. I am confident that my resolution will do this far more effectiv: 
than Senate Joint Resolution 1 or the other resolutions under consideration by 
your subcommittee, 

I have had nationwide recognition, approval, and endorsement of my House 


Joint Resolution 57 of this Congress, and also of my House Joint Resolution 325 
which I introduced im the 82d Congress. In my opinion, the majority of the 
people of the United States are in favor of this kind of constitutional amendment 

I trust that my House Joint Resolution 57 will be given serious consideration 
by your committee in writing the final draft on the resolution you submit to the 
Congress. 

I request unanimous consent of the committee to include the attached state- 
ment with my remarks submitted for inclusion in the record of the hearings on 
Senate Joint Resolution 1 and other resolutions. 


ETERNAL VIGILANCE Is THE PRICE OF LIBERTY 


Speech of Hon. Gordon L. McDonough, of California, in the House 
of Representatives, Tuesday, January 6, 1953 


Mr. McDonoven. Mr. Speaker, eternal vigilance is the price of liberty. No 
words, in my opinion, can better describe the purpose and intention of my House 
Joint Resolution 57 which I introduced on the Ist day of this Congress—83d 
Congress. I used the same title for a speech on the same subject during the 
last Congress—S2d Congress—when I introduced my House Joint Resolution 325 
which would have accomplished the same objective as House Joint Resolution 57 
will accomplish, 

The United States of America is dedicated to the policy of defending the basic 
rights of men all over the world and of restoring freedom wherever possible t 
those people who are now enslaved behind the Iron Curtain. 
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Republican Party platform adopted at Chicago in July 1952 contained the 
g plank: 
shall see to it that no treaty or agreement with other countries deprives 
ens of the rights granted them by the Federal Constitution.” 
s the majority party have, therefore, pledged and obligated ourselves to 
ind uphold the constitutional rights of the people of the United States. 
dent-elect Eisenhower stated during his campaign for office that we must 
until freedom is restored throughout the world, and his election by an 
elming majority of the American voters is proof that this policy has the 
if our whole Nation. 
spite of all our efforts freedom is still denied to people in many parts 
world, and nowhere else does the individual citizen enjoy the rights and 
ves that we do here in America. In the United States the individual citi- 
s an importance that no other government in the world recognizes to the 
extent And only in the United States are the rights and privileges of the 
dual protected by law and guaranteed within the Constitution itself. 
United States is the last fortress of freedom in the world today. And if 
mld permit any encroachment upon the basic liberties guaranteed to the 
can citizen by our Constitution, if we should lose freedom in the United 
then the torch of liberty would have burned out, and there would be no 
of freedom ablaze anywhere in the world and no hope for humanity. 
have, therefore, a very sacred trust to defend liberty wherever we can in 
world, and even more important, to preserve and protect it here in our own 
d States 
ive fully realized the paramount importance of preserving our civil rights 
the Constitution and the Bill of Rights. I want to be sure that these 
will never be nullified so long as the Constitution itself shall stand as the 
lation of our Government. And IT have, therefore, introduced House Joint 
olution 57 proposing an amendment to the Constitution which reads as 
OWS 
lreaties made under the authority of the United States and international 
ments entered into by the President or by any other officer or agency of the 
ited States shall be void to the extent that they abridge, abrograte, nullify, sub- 
linate, or interfere with any and all of the rights and freedoms guaranteed to 
ens of the United States by the Constitution of the United States.” 

Ratification of this amendment to the Constitution would protect all of the 

ghts of citizens of the United States guaranteed by the Constitution from 

itication by any treaty or international agreement. 

Che first line of defense for the United States in the struggle in which we are 
engaged, to meet the aggression of Soviet communism, is not only the mili- 
might of our weapons of destruction. Our first line of defense is the basic 

cept of freedom upon which our Nation was established, the protection of 

lividual liberty which insures the personal freedom of every American as 
guaranteed under the Constitution. 
ion loo many of us live under the false and erroneous belief that the Constitution 
o the s self-executing. This is the dangerous belief that our Communist enemies 
would like us to fall into. 
tate Kternal vigilance is the price of liberty. This means that we must always be 
rs On ert and alive to any attempts to abolish, abrogate, or interfere with the free- 
doms or liberties, rights, or privileges, guaranteed to us under the United States 
Constitution, whether these attempts originate inside or outside our Government. 

Do you, as a citizen vitally interested in these rights and privileges which you 

ww enjoy and in any executive or legislative act which affects these rights and 

vileges, know that the terms of a treaty between the United States and any 
foreign nation “shall be the supreme law of the land; and the judges in every 
tate shall be bound thereby, anything in the constitution or laws of any State 

») the contrary notwithstanding”? 

If you did not know this, let me inform you that I have just quoted to you 
from the contents of article VI, paragraph 2, of the Constitution of the United 
States 

It is important to realize just what this provision within the Constitution means 

each of us as citizens of this Nation, and to know and understand to what ex 
tent our basic rights and freedoms can be imperiled through treaties which when 

itified become the supreme law of our land. 

Let me give you a few examples, based upon decisions of our Americap courts 
nh cases involving treaties as the supreme law of our land. 





1198 TREATIES AND EXECUTIVE AGREEMENTS 


It has been held by court decision that “without express authority from Con 
gress, or authority otherwise clearly indicated, the courts are bound to recognize 
treaties as lawfully made and as the supreme law of the land.” 

It has also been held that “courts have no right to annul or disregard provi 
sions of a treaty upon any notion of equity, general convenience, or substantia] 
ustice 

Another decision established that “when once made a treaty is the supreme law 
of the land, which every court must effectuate and in respect of which no authority 
for variation or modification exists by any judicial tribunal.” : 

And still another decision holds that “a treaty, assuming it to be made con 
formable to the Constitution in substance and form, has the effect of repeuling 
all preceding Federal law in conflict with it, whether unwritten, as law of nations 
or admiralty and common law, or written as acts of Congress.” 

In two other decisions it was held that “as a treaty ratified by the United 
States, the charter of the United Nations is a part of the supreme law of the 
land Balfour, Guthrie & Co., Ltd. vy. United States (D. C. Cal., 1950, 90 | 
Supp. 831).” ‘ 

And that “a treaty lawfully entered into stands on the same footing of suprem- 
acy as do the Constitution and laws of the United States.” 

lo further explain this point with regard to the supreme law of the land pro- 
Vision, the laws of Congress are not the supreme law of the land unless they shall 
be made in pursuance thereof—of the Constitution. But a treaty is the supreme 
law of the land when made under the authority of the United States; that is, 
when negotiated by the President or other authorized officer or agent of the 
United States, and approved by the Senate. Since the people are assumed to have 
expressed their national will through their duly elected officials in a treaty which 
is ratified, the will of a State respecting the subject must conform to the 
superior will. 

The framers of the Constitution had a good and sufficient reason to make the 
terms of a treaty the supreme law of the land and consequently a matter of honor 
and responsibility to all citizens to uphold. They did not envision the United 
States would ever become involved in the many and complex treaties, compacts, 
and international agreements which we have become party to in recent years 
under the United Nations, some of which could threaten our civil rights and the 
freedom and liberty guaranteed by the United States Constitution and our Bill 
of Rights. 

Too few of us realize the full importance of the “supreme law of the land’ 
provision of the Constitution. Too few Americans realize that within this one 
short paragraph there exists a threat to their civil rights, to their individual! 
liberty. 

The amendment to the Constitution which I propose is simple in form, direct, 
and to the point. It has but one purpose alone—to protect the rights and free- 
doms of the individual American citizen as guaranteed under the Constitution 
and the Bill of Rights from any abridgment, abrogation, nullification, subordina- 
tion, or interference by any treaty in spite of the supreme-law-of-the-land para 
graph in the Constitution. 

It will not in any way interfere with the present treatymaking procedure as 
established by the Constitution. It will not raise questions as to whether a 
treaty can be concluded because of doubts as to its validity when ratified. It will 
not prolong ratification of desirable treaties. It will not hamper the President 
or other properly authorized officers or agencies of the United States from con 
cluding treaty agreements. It will not have any effect upon our participation 
and cooperation as a member of the United Nations. 

It will assure that in all international agreements and treaties to which the 
United States is a party, whether within the United Nations or with individual 
nations, any provision which might be included which could be construed as 
bullifying any of our rights and freedoms as guaranteed under the Constitution 
would be null and void, and would, therefore, have no effect. All other parts 
of such a treaty or international agreement would be valid and would become, 
as provided in our Constitution, rightfully binding as a legitimate contract 
between nations. 

I am confident that every American citizen takes great pride in the United 
States Constitution, the fundamental basic law of this great Nation. I have 
seen thousands upon thousands of people come to the Congressional Library here 
in Washington and stand in silent reverence as they look upon the original 
handwritten document that guarantees our liberties and freedoms, of the press, 
of speech, of religion, of trial by jury, of the right to peaceable assembly and to 





TREATIES AND EXECUTIVE AGREEMENTS 1199 


on the Government for redress of grievances, and protect us against exces- 

bail or excessive fine or cruel or unusual punishment for crimes committed. 

im also aware of the fact that too few American people realize that the 

ed States Constitution must be protected or the liberties and freedoms we 
joy because of it may be lost. 

Qur Constitution is the best plan ever made to assure freedom and to release 
the creative powers of men. It guarantees all the freedoms, Its guarantees of 
life, liberty, and property made possible the American way of life. ‘They stimu- 
ated more new enterprise and invention and gave us in this country a higher 
standard of living, better housing, more food, and greater freedom in our civil, 
religious, and personal lives than any other people in history have enjoyed. 

I have proposed this amendment to the Constitution which will assure that 

e rights and freedoms shall continue to bring their blessings to the people of 
United States and to the world. 


WASHINGTON, D. C., March 30, 1953. 

n. WILLIAM LANGER, 

United States Senate. 

My DEAR SENATOR LANGER: It occurred to me that in the consideration by your 
ommittee of the bill making changes with regard to the matter of executive 
greements, Which are now so often used in place of treaties, it might be useful 

say a word as to the attitude of the State Department in the matter during 

years I was there, particularly under Hughes, Kellogg, and Stimson. 

[I entered the Department when Wilson was still President and therefore 
served under Lansing and Colby. But there is very little I can say about those 
days since I was learning myself and only held the position of Assistant Chief 

d later Chief of the Western European Division. I had very little to do at that 
time with treaties and of course during the whole time I was in the Department, 
nding with the inauguration of Roosevelt, I had only to consider legal matters, 
vhich were handled in the Solicitor’s Office, from the political and sometimes 
economic point of view. What Lansing thought about such agreements I do not 
know but believe from what I knew of him that he would have taken a very 
egalistic point of view and would have realized that no attempt must be made 
to get around the Senate. Colby was all for hurrying things along and probably 
did not look into the question at all. 

With the advent of Hughes, we had a great lawyer at the head of the Depart- 
ment. I worked very closely with him in getting the agreement with Germany, 
which seemed necessary inasmuch as it was obvious that the Senate would not 
consent to the ratification of the Versailles Treaty. The Secretary studied the 
matter with the utmost care, and when he had decided that the best thing to do 
was to come to an agreement with Germany which would enable us to carry on 
relations without any formal peace treaty, he fully understood that this agree- 
ment would go to the Senate for ratification. I remember his saying that in any 
important matters, especially affecting the future of this country, it was obvious 
that ratification must be made, that the people must be able to read the agree- 
ments in their final form as treaties. He had no desire to bypass the Senate. 
Nevertheless, as I remember, he felt that occasional executive agreements on 
comparatively minor matters might be a very useful thing, as saving time and 
thereby expediting the work of the Department of State. It would never have 
occurred to him to substitute executive agreements for treaties. 

When Kellogg became Secretary he came to the Department from the Senate 
and felt strongly that no attempt should be made to bypass the Senate. I often 
discussed the matter with him as we walked down to the Department every morn- 
ing, and know his ideas in the matter. He felt, with Mr. Hughes, that there 
might be many instances where a treaty was not necessary, but he would have 
leaned over backward to include the Senate and therefore the people of the 
United States in any agreement binding this country for a period of time. I do 
not remember any particular executive agreement made during his administra- 
tion of the Department. His Pact on the Renunciation of War was of course 
submitted to the Senate for its consent to ratification. Kellogg always had as 
Under Secretary men who were lawyers, and everything that was done at the 
time was scrutinized carefully to be certain that there was no stretching of the 
laws which might conflict with the Constitution. 

Stimson took a somewhat different attitude. He had less respect for the Con- 
gress than had either Mr. Hughes or Mr. Kellogg, but he knew that Hoover would 
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never agree to anything which infringed on the meaning of the Constitution ang 
so far as I remember, made no executive agreements covering a long period of 
time, although I have often heard him say that it was a nuisance to have ro 
submit such agreements to the Senate. 

In general, I may say that the Department of State, during the time I was ther 
recognized the necessity of executive agreements, in matters of comparatiy 
unimportance or in matters covering only an immediate issue, whereas it would 
not countenance the substitution of such agreements for treaties, Which must }y 
public property and must have the consent of the Senate to ratification. Th 
Department reco,rnized, I believe, that without this proviso there might be a rea} 
danger of proceeding according to what one individual believed to be right and 
ignoring the wishes of the people of the United States. In other words, we kn: 
the great value of Senate consent to ratification. Under no circumstances 
such agreements as those made at Yalta have been passed by the Department 
State as valid documents in the conduct of foreign relations unless they had be: 
phrased as treaties and received the assent of the Senate for ratification 

Yours very truly, 
WILLIAM R. Castry 


Tue Bricker Reso_urion RestrRicriInc Conpuct oF Unrrep States Foret. 
RELATIONS 


Statement of the Subconimittee on Juridical Institutions—The Catholic Ass 
ciation for International Peace, Washington 5, D. C. 


Certain amendments to the United States Constitution proposed by Senator: 
Bricker (Senate Joint Resolution 1) seek to limit the treatymaking power vested 
in the President and Senate and to limit the executive-agreement power of the 
President. The fundamental moral principle involved is that of public fait) 
necessary to the conduct of all national and international relations. The pro 
posed amendments would seriously undermine publie faith in actions of the 
United States Government. Nothing is more necessary to the achievement of 
peaceful, fruitful relations among men and nations than good faith. Good faith 
among civilized nations means that pledges given or received can be trusted 

The stated purposes of such amendments are primarily (1) to prevent the 
powers delegated by the United States Constitution to the Federal Government 
from being curtailed by or transferred to any international or supranationa 
authority, (2) to prevent the powers reserved by that Constitution to the States 
from being similarly abrogated or modified and (8) to prevent “the fundamental! 
civil or political rights of citizens of the United States’ from being similarly 
affected 

The juridical institutions subcommittee feels that these limitations would make 
United States participation in any program of enforceable disarmament through 
international control of atomic weapons and other forms of atomic energy vit 
tually impossible, inasmuch as any such program would of necessity call for 
some form of international supervision of all atomic energy and would therefor: 
be prohibited by the terms of section 2 of the Bricker resolution. 

We maintain not only that such amendments would seriously handicap the 
future development of the United Nations, but that they would prevent or hamper 
the development and codification of international law. If they had been in 
force earlier they would probably have made impossible the approval or ratifica 
tion of many necessary and useful treaties or conventions already adopted. 

Not only would they actually impair the sovereignty of the United States in its 
nation-to-nation dealings; they would imply acceptance of the false assumption 
that an individual state has no obligation to world society. Moral law requires 
that states establish and accept such international law as is necessary for the 
achievement of the international common good. Progress in the formulation of 
international law has been made primarily through international treaty. Even if 
the present treaty bases for international law are so attacked and crippled, no 
sound structure of international law and order can be developed. 

Furthermore, such amendments would handicap the United States at a time 
when speedy action in the field of cooperative military action may be necessary 
to guarantee its safety and that of the free world in the face of threatened Com 
munist aggression. 

Section 2 of the Bricker resolution is so loosely and vaguely worded that it 
is bound to cause conflicting and confusing interpretations which might alte: 
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iditional constitutional system. Sections 3, 4, and 5 with reference to the 
tion of United States foreign relations (including executive or other agree- 
s) to “appropriate legislation’ would bring control of the Executive's func- 
ompletely under Congress and would immediately make foreign policy a 
of partisan politics. It would, for instance, permit Congress to pass 
r restrictive legislation allowing executive agreements to expire at the 

f every Executive's term. 
re is no present threat to the constitutional liberties of United States citi 
which renders the amendments necessary or desirable. The President 
he Senate, which now ratifies all treaties by a two-thirds vote, can be relied 
to see that the treaty powers are prudently and wisely exercised, and to 
the freedom and interests of United States citizens in the future as in 

he ast 

However praiseworthy may be the motives of the proponents and however 
unt may be the principles they seek to reassert, nevertheless, the adoption 
such amendments would prejudice the domestic security and foreign 

ms of the United States. 
s subcommittee is therefore opposed to the adoption of the Bricker resolu 
because it would place unnecessary restrictions upon the United States Gov- 
ent. It urges furthermore that this attempt be repudiated in the interests 
he United States and its citizens in a just world order based on the develop 
t of true international law and procedure and on the maintenance of public 


Den Mar, Cauire., April 6, 1953 
tor WILLIAM LANGER, 
United States Capitol, Washington, D. C.: 

Jolla unit of Pro-America believing a government of law is safer thar a 
ernment of men urges the ratification of Senate Joint Resolution No. 1 to 
tect our Constitution and Bill of Rights for all future times. 

Mrs. M. R. Francis, Chairman 


,ATIONAL COTTON COMPRESS AND COTTON WAREHOUSE 
\L MEETING AT NEW ORLEANS, APRIL 14, 1953 


Whereas our priceless heritage of individual freedom is guaranteed only by 
ustitutional limitations on the powers of our Federal Government ; 
Whereas the Constitution of the United States provides that international 
ities, negotiated by the executive branch of our Federal Government and 
tified by the Senate, are the supreme law of the land, overriding and ccunter- 
nding not only laws enacted by the Congress but also the very terms of the 
Constitution itself; and 
Whereas international treaties are now being prepared or proposed, such as 
the United Nations Covenant on Human Rights, which, by reason of their terms 
the above-mentioned provision of our Constitution, would undermine and 
estroy the very concept of our individual freedoms which otherwise are guar 
anteed to the people of the United States under the Constitution: It is hereby 
Resolved, That Senate Joint Resolution No. 1 of the 83d Congress, as spon- 
sored by two-thirds of the membership of the Senate, should be promptly adopted 
the Congress in order that the several States may have the earliest possible 
ypportunity to adopt the constitutional amendment proposed therein, which 
vould subordinate all treaties to our Federal Constitution, and invalidate any 
treaty which would abridge or deny, or which is in any way inconsistent with, 
he full and complete protection of the individual rights and freedoms guar- 
teed by or under that Constitution. 


Aprin 9, 1953. 
Hon. JouHn M. BUTLER, 
United States Senate, Washington, D. C. 

My Dear Senator: During the course of my appearance before the subcom- 
mittee of the Senate Judiciary Committee yesterday, I stated that in my opinion 
the authority of the United States Congress to enact legislation controlling the 
srowth of opium popies depended upon the treatymaking powers and the fact 
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that a treaty actually had been executed by the United States relating to this 
subject. 

You asked me for the citation of the case in which this proposition was estab. 
lished. I believe, in fact, you asked me specifically with reference to the case 
of Stutz vy. Bureau of Narcotics. I stated that the citation was in the memoranda 
attached to my statement. 

I find that the case referred to is Stutz et al. v. Bureau of Narcotics of Depart. 
ment of Treasury of United States et al. (56 F. Supp. 810), a decision by 
three-judge court 

You will find this case bases the constitutionality of the Opium Poppy Contro} 
Act exclusively on the treatymaking power. 

Since my testimony yesterday, I have read an article on page 778 of the Ameri 
ean Bar Association Journal for September 1952, written by Richard Young. 
editor in charge, dealing with this subject of narcotics control by internationg 
agreement. This article concludes by saying: “But it seems clear that they 
{steps to pass proposed amendments to the Constitution] should not be take 
in ignorance of the impact they may have on international arrangements, the 
benefits of which are not always well known or fully appreciated.” It was for 
the purpose of bringing to the committee’s attention the possible impact that 
the Treasury presented its testimony yesterday. 

Respectfully yours, 
Evserr P, TurrLe, General Counsel. 


MEMORANDUM ON SENATE JOINT RESOLUTION 1, 838d CONGRESS, IST Sess1 
(Prepared by Dr. Salo Engel, the University of Tennessee ) 


Subject to the following observations I agree with the statement of the N¢ 
York City Bar Association in opposition to Senate Joint Resolution 1, S3d 


Congress, Ist session 


Section 1 of the resolution 


1. Under the terms of this section ‘a provision of a treaty which denies or 
abridges any right enumerated in the Constitution shall not be of any force or 
effect.” Is such a provision to be considered without force or effect both inte 
nationally and nationally or is it to be invalid only nationally but valid interna 
tionally? According to section 3 of the resolution “a treaty shall become effective 
as internal law in the United States only through the enactment of appropriat 
legislation by Congress.” In the absence of such legislation a treaty is therefore 
effective only internationally but not nationally. Hence, the words “without 
force or effect” in section 1 probably mean ineffective even internationally since 
the internal effect depends in any case upon enabling legislation. Accordingly, 
treaty provisions which deny or abridge constitutional rights do not bind the 
United States even internationally. Whether a treaty containing such pro- 
visions would, therefore, be entirely ineffective or partially effective and partially 
not would probably depend upon the relative importance of the provisions in 
question. The resulting inconveniences, to say the least, are obvious in view of 
the dominant international law doctrine according to which the nonobservance 
of national constitutional limitations affects the international validity of a treaty. 

2. Section 1 does not specify whose rights may not be denied or abridged by 
treaties. Is this to protect only the rights of United States citizens as expressly 
stated in section 2 of the resolution or any rights granted by the Constitution 
to whoever may be concerned? If only the former are to be protected, the latter, 
by argumentum a contrario, could be interfered with by treaties. This the 
sponsors of the resolution hardly intended. If, on the contrary, section 1 is 
interpreted literally and any treaty provision denying any right enumerated in 
the Constitution is without force, it seems doubtful whether such an attempt to 
freeze the Constitution from an international angle will prove more effecive than 
similar efforts undertaken in the internal sphere. In view of the evergrowing 
interdependence of nations the experience of a “living” constitution is likely to 
be repeated internationally. 

Moreover, section 1 thus interpreted would constitute a radical departure 
from the original constitutional system and the practice thereunder. According 
to article 6, section 2, of the Constitution, the latter, Federal legislation and 
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» this e( treaties are the supreme law of the land. But while the Constitution re 
Federal legislation to be made “in pursuance thereof,” that is, in harmony 
PStab- ith, treaties have only to be made “under the authority of the United 
case " that is, by the proper organ, by the authority provided for by the 
Tanda tution. Under a strict interpretation of article 6, section 2, of the Constitu- 
treaties rank equally with the latter and do not have to be made “in pursu 
thereof.” The courts, however, do not seem to have adopted so strict an 
pretation. Neither did they construe the treatymaking power as narrowly 
being so subordinate to the Constiution as proposed by section 1 of the 
ition. It is not clear, however, what precisely the limits of the treatymak- 
er are. In Missouri v. Holiand, Justice Holmes took pains to state that 
Court did “not mean to imply that there are no qualifications to the treaty 
power” but he did not define those qualifications (cf. also The License 
5 Howard 504, 613 (1847) and Calhoun’s statement quoted in People v. 
and Clark, 5 Cal. 381 (1855)). And Missouri vy. Holland itself—which, 
rary to the statement of the New York City Bar Association, is pertinent 
that it was possible to achieve through a Federal treaty plus Federal legis 
pursuant thereto what had been impossible of achievement by Federal 
tion alone, viz, for Congress to legislate in a field reserved for State 
ition 
lt is not clear whether section 1 is designed to protect States “rights” 
t encroachment by use of the treaty power. 


Section 2 of the resolution 


As far as the international or internal limitation intended by this section 
| the total or partial validity of treaties are concerned, the same questions arise 
those mentioned above under section 1, except that in the latter stronger 
guage is used than in section 2. It may be assumed, however, that treaties 

( luded in violation of section 2 shall have no more “force or effect’”’ than those 
conflicting with section 1. 

Section 2 is ambiguous also in other respects. It intends to prohibit the 
authorization by treaty of foreign powers or international organizations to super- 
vise, control, or adjudicate rights of United States citizens within the United 
States enumerated in the Constitution or any other matter essentially within 
the domestic jurisdiction of the United States. Foreign or international jurisdic- 
tion is thus to be excluded in two fields: (a) Constitutional rights of United 
States citizens, and (b) essentially domestic matters. The qualification “within 
the United States” is made under (@) in connection with the constitutional rights 
of United States citizens and thus seems to apply only to the rights of citizens 
within the United States, i. e., living in the United States. Rights of citizens 

within the United States, i. e., living outside the United States, could, there- 
fore, be put under the supervision, control, or adjudication of foreign powers or 
international organizations. The qualification “within the United States” might, 
however, also be taken to refer to “supervise, control, or adjudicate.” In this case 
it would also cover (b) and section 2 would thus prohibit the supervision, 
control, or adjudication within the United States, by foreign powers or inter- 
national organizations, (a) of constitutional rights of United States citizens 

wherever they might live) and (b) of any matter essentially within the 
domestic jurisdiction of the United States. If this interpretation is correct only 
those treaties mentioned in the statement of the New York City Bar Association 
are pertinent which confer upon foreign powers or international organizations 
jurisdiction to be exercised within the United States. 

5. The statement rightly points out that the term “domestic jurisdiction” is 
ifficult of definition. It is an essentially relative term depending upon the de- 
velopment of international relations, as the Permanent Court of International 
Justice said in the Tunis-Morocco case. Its scope is determined, inter alia, by 
treaties concluded between States. Section 2 would preclude the United States 
from participating, through treaties, in the process of defining matters of do- 
nestie jurisdiction. This would even go farther than the famous innovation 
in the declaration made by the United States under article 36 of the Statute of 
the International Court of Justice whereby the jurisdiction of the court was 
excluded in matters essentially within the domestic jurisdiction of the United 
States as determined by the United States. 
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Nection 8 of the resolution 


This section probably concerns only “constitutional” treaties but not treat 
vered by sections 1 and 2 which may not be concluded or which, if conclude 
to be without force or effect Hence, a treaty violating the provisions of 
section 1 or 2 could not become effective as internal law even if Congress ena: 
appropriate legislation What if Congress did? And who is to decide whether 
treaty is constitutional or not and thus susceptible or not susceptible oft be hg 
‘transformed” into internal law by appropriate legislation? If provisions of 
i treaty conflict with section 1 or 2, who is to determine whether this invalidates 
the entire treaty or whether its nonconflicting parts can become effective as 
ternal law through legislation? Would the courts decide such questions or would 
they consider them to be of a political nature and thus outside their jurisdict 
If the court refused to take jurisdiction, how could these three provisions be en 
forced? Would it be wise so to enlarge the domain of judicial review and to 
volve the courts in questions of foreign relations and international organiz 
tion? It is difficult to accept all the consequences resulting from the proposed 
amendment 


Nection } of the resolution 


1. The questions raised above arise also with regard to “executive o1 

which other?) agreements” since such agreements shail be subject to the sany 
as treaties Where speed is of the essence or where military con 

siderations are involved the problem is even graver in the case of executive agre 


imitations 


ments 

to the extent to be prescribed by law.’ This law, in order to be different fro 
the legislation required by section 3, must be adopted by Congress prior to the 
conclusion of executive agreements if this authorization to be given by law 
n advance is granted in general terms the very purpose of the amendment is 
defeated as it might lead to an even greater use of agreements by the Executive 
than is now the case. If, on the contrary, the law contemplated in this secti 
is to be passed ad hoc in each instance or if it covers certain categories of agree 
ments the executive branch will be deprived entirely of this necessary means of 
international intercourse or at least unduly handicapped in its use. 

3. On the other hand the statement by the New York City Bar Association 
seems to simplify too much the problem of executive agreements. Under present 
law there probably is no difference between treaties and agreements as far as 
their international effect is concerned. It is not clear, however, when a treaty 
is required or when an executive agreement is possible nor what the position of 
executive agreements in domestic law is. Are they, like treaties, the “supreme 
law of the land’? To what extent (if at all) can they conflict with the Consti 
tution or do they override conflicting Federal or State legislation? Reference 
is made to the literature cited in the report of the standing committee on peace 
and law through the United Nations of the American Bar Association (Chicago 
September 1952) It might be advisable to hear members of the American So 
ciety of International Law and of the American Political Science Association 
on this point 


2. Section 4 permits executive agreements to be made “only in the manner ar 


Senator Smirn. This morning I received a letter from Roger Kent. 
I am not certain whether he meant it to be made public or whether 
it is a private communication to me. Before I put it in the record, I 
thought I should communicate with him, but I would like to have the 
privilege of putting it in the record if Mr. Kent intended that should 
be done. I wanted to check with him before I did it. 

The CHatrman. Certainly. 

Mr. Surrney. The chairman asked earlier in the hearings that the 
staff prepare a compilation of those who had communicated with the 
committee concerning the amendments and their attitude toward the 
amendments. That compilation has been made, sir, and I would like 
to submit it for the record at this time. 

The Cuarrman. Let it be filed and made a part of the record. 

(The document follows :) 
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FAVORABLE TO SENATE JOINT RESOLUTION 1 


Louden, chairman, National Affairs Committee, Fairfield, Iowa 
P. Cole, Evelyn A. Cole, Dorothy M. Miller, Harry C. Miller, Dorothy 
n, Jack Jackson, Miss H. Schoeffler, Harold A. Burgess, Ruth M. Bur- 
G. Eldred Kelley, Valle Del Vista, Bailey, Colo. 
L. Garling, business manager, American Medical Association, 1523 L Street, 
shington, D. C. 
S. Johnson, American Forest Products Corp., 1 Montgomery Street, San 
IscoO 
Hamilton, 1812 Shore Drive, Marinette, Wis. 
e L. Smith, Earth Science Department, Los Angeles City College, 855 North 
iont, Los Angeles 29, Calif. 
Dise Clutch Co., John H. Batten, president, Racine, Wis. 
Jepson, 5853 St. Paul Court, Oakland 18, Calif 
ly, president, Green Bay Food Co., Green Bay, Wis. 
Lewis, secretary-treasurer, Wisconsin Retail Hardware Association, Ste- 
vens Point, Wis. 
S. North, 8327 North Second Street, Keokuk, Iowa 
J. D. Little, 215 Fourth Avenue, Huntington, W. Va. 
G. E. Anderson, Oklahoma City, Okla. (2510 N. Robinson, apt. C) 
nd Mrs. Calvin E. Holmes, Burbank, Calif 
Elma R. Fisher, 2121 West Ninth Street, Los Angeles 6, Calif. 
el N. Atterbury, chairman, Republican Committee of One Hundred, Hotel 
Roosevelt, room 302, New York 17, N. Y. 
Benjamin Buckley, 152 Forest Avenue, Lexington, Ky. 
rs. Frederick A. Wallis, 616 Pleasant Street, Paris, Ky. 
ss Mary G. Lackey, 422 North Limestone Street, Lexington, Ky. 
W. T. Fowley, 215 Ashland Avenue, Lexington, Ky. 
O. L. Steele, 706 Central Avenue, Lexington, Ky. 
irs. William H. Smith, 324 Queensway Drive, Lexington, Ky 
Charles Marvin, 285 Rodes Avenue, Lexington, Ky. 
W. Graham Kerr, 368 Transylvania Park, Lexington, Ky. 
J. W. Denton, 200 South Ashland Avenue, Lexington, Ky. 
ss Mary J. Covington, Lancaster Road, Richmond, Ky. 
W. Clay Shropshire, 458 West Third Street, Lexington, Ky. 
s. Walter Cowall Anderson, 1515 Fontaine Road, Lexington, Ky. 
Irs. Virgin A. Moore Rice, 508 East Main Street, Lexington, Ky. 
N. Wayne Wilson, Box 157 A, Rural Route 6, Arterburn Road, Louisville, Ky. 
an Boehler, 690 Broadway, Gary, Ind. 
hos. J. Hurley, 690 Broadway, suite 200, Gary, Ind. 
Schlatter, Jr., 1015 East Washington Avenue, Madison 10, Wis. 
M. Wagner, 1317 Winding Way, Anderson, Ind. 
William F. Casanova, 383 Hopkinson Avenue, Brooklyn 33, N. Y. 
.G. E. Perry, 4712 North Santa Fe, Oklahoma City, Okla. 
Helen S. Dubois, 829 Northwest 30th Street, Oklahoma City, Okla. 
Mrs. Emily Balle, 6726 Sylmar Avenue, Van Nuys, Calif. 
H. Ely Griswold, Jr., 405 Clubhouse Avenue, Newport Beach, Calif. 
Mrs. George W. Goree, 221 East Mandalay Drive, San Antonio, Tex. 
Hmma Brier, 820 North Rose Street, Burbank, Calif. 
R. A. Chapin, Russell A. Chapin, 222 26th Street, Santa Monica, Calif. 
Harry C. Dimond, Jr., Keokuk, Iowa 
Roy H. Dimond, Keokuk, Iowa 
J. H. Krichel, D. V. M., 1914 Main Street, Keokuk, Iowa 
Charles W. Pavey, M. D., 2265 North High Street, Columbus 1, Ohio 
Robert H. Walker, Keokuk, Iowa 
W. W. Gibson, attorney, 532 Baker Building, Minneapolis, Minn. 
S. B. Campbell, Campbell & Campbell, Wytheville, Va 
|. H. Ballew, Stahlman Building, Nashville 3, Tenn. 
Philip H. Jones, M. D., chairman, committee on congressional matters, Louisiana 
State Medical Society, New Orleans, La. 
Mrs. M. Sims Davidson, Dallas, Tex. 
Mr. M. Sims Davidson, Dallas, Tex. 
Llovd L. Grant, 303 North Main, Puyallup, Wash. 
Dick Lewis, 600 East Fourth Street, Olympia, Wash 
Richard P. Lewis, 3822 Court Street, Seattle, Wash 
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Mr. and Mrs. Bernah Hodgins, Mr. and Mrs. Max Seaton, Mr. and Mrs. Rodney 
Chadbourne, Miss Bess Stinson, Mr. and Mrs. Earl Fish, Dr. and Mrs. Logan 
Dameron, Mr. and Mrs. Richard Berry, Mrs. Addie Tait, Mr. and Mrs, A. J 

House, Mr. and Mrs. V. M. Haldiman, Phoeniz, Ariz. 

Lawrence Brown, Ridge Avenue and Valley Street, New Castle, Pa. 

Mrs. M. Cullum Thompson 

James L. Doenges, chairman, Madison County Medical Society, Anderson 

Ex-Governor Frank M. Dixon, Birmingham, Ala. 

Mrs. Lawrence Booram, 431 West 10th Street, Anderson, Ind. 

A. G. Blazey, M. D., 7 East Walnut Street, Washington, Ind. 

Mrs. H. B. Reynolds, 2502 Webster Street, Berkeley 5, Calif. 

Mrs. G. M. Heywood, 1615 Broadway North, Seattle 2, Wash. 

R. C. Aiken, M. D., Medical Center, 13000 South Maple Avenue, Blue Island, I]! 

C. Mervyn Young, 241 Kent Road, Wynnewood, Pa. 

George E. Owen, Eugene, Oreg. 

Clarence Manion, former dean, University of Notre Dame College of Law 
South Bend, Ind. 

KF. C. Coleman, M. D., chairman, legislative committee, Iowa State Medica] 
Society, Des Moines, lowa 

Karl Hoblitzelle, Majestic Theater Building, Dallas, Tex. 

Clelement Raiche, Macel Raiche, Walter Small, Marguerite Small, Albert Jauron. 
Sebil Jauron, Eugene Glenzinski, Barbara Glenzinski, Dean Madison, Lela 
Madison, Marcel Surprent, Allen Foster, Katheryn Foster, Alex Cardosi, Aldina 
Cardosi, Thomas Houde, Sr., Lillian Houde, Mathilde Nourie, Thressley Nourie, 
Helen Nourie, Grace Nourie, Yvonne Marcotte, Elmire Marcotte, Violet Ber- 
geron, Andrew Lagesse, Louis Lagesse, John Bernatavicz, Ameliz Bernatavicz 
Kankakee, III. 

F. M. Acree, 130 North Shelby Street, Greenville, Miss. 

Hugo Franzen, 767 San Bruno Avenue, San Francisco 10, Calif. 

W. R. Timken, vice president, Timken Roller Co., Canton, Ohio. 

Mrs. Martha Koehne, 683 Glenmont Avenue, Columbus 14, Ohio 

Mr. and Mrs. Frank Butler, Jr., 1808 South Van Ness, Santa Ana, Calif 

Legislative Committee. Keokuk Chamber of Commerce, Keokuk, Iowa. 

Mr. and Mrs. John W. Hill, Santa Ana, Calif. 

Mrs. Ellis W. Stanley, Santa Ana, Calif. 

Mr. O. C. Horney, Jr., 67 Rosewood Drive, Atherton, Calif. 

Mrs. A. Bonar, president, Womens Republican Study Club, Los Angeles, Calif 

Mr. and Mrs. A. Bonar, Los Angeles, Calif. 

Mr. Paul C. Phillirs, 1215 West First Street, Santa Ana, Calif. 

Mr. Joe Hall, 116 North Sycamore, Santa Ana, Calif. 

Mrs. Marietta Rentschler. Glendale, Calif. 

Mr. and Mrs. Robert E. Wilde, Santa Ana, Calif. 

Mr. and Mrs. Frank Hertzberg, Eva and Mamie Fowler, Santa Ana, Calif. 

Harry and Delores Ashen, Jerry and Catherine Redlein, Santa Ana, Calif. 

Mr. and Mrs, Walter DeSilva, Mr. and Mrs. Kenneth Bogue, Mr. and Mrs. C. N 
Manville, Dr. and Mrs. James L. Lynch, Mr. and Mrs. Stan Woods, Mr. and 
Mrs. Emmett, Joseph Quinn, Santa Ana, Calif. 

Mrs. John L. Boenges, Anderson, Ind 

Mrs. Frances H. Beshears, 13871 Deodar, Santa Ana, Calif. 

Mr. Edward S. Peer, 117 South Windsor Boulevard, Los Angeles, Calif. 

Mrs .George McNee, 117 South Windsor Boulevard, Los Angeles, Calif. 

Mrs. Louise V. Conradt, Keokuk, Iowa. 

Mrs. Charlotte Churchill, Starr, legislative chairman, Colonial Dames of America, 
R. D. F. No. 2, Quakertown, Pa. 

Mr. A. H. Conradt, Keokuk, Iowa. 

Mrs. J. S. Paulson, 14945 22d Street SW., Seattle 66, Wash. 

Miss Lydia L. Hazelton, 920 South New Hampshire Avenue, Los Angeles 6, Calif. 

Mr. Keith C. Atterberg, Keokuk, Iowa 

Mr. Leonard D. Mayes and mother, Arlington, Calif. 

Mr. Russell J. Hulse, 1310 Winding Way, Edgewood, Ind. 

Dr. John K. Glen, 4412 Montrose Boulevard, Houston 6 ,Tex. 

Mrs. N. A. Paris, 2728 Northeast 32d Avenue, Portland 12, Oreg. 

Mrs. M. L. Pierrepont, 1635 northeast 160th Street, North Miami Beach, Fla 

Mayme K. Albaugh, S. L. Albaugh, 2700 Chester Lane, Bakersfield, Calif. 

Mr. Joseph H. Leyden, 1728 Jasmine Street, Denver 7. Colo. 
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oyd W. Stoelting, manager, Anderson Chamber of Commerce, Tower Build- 
Anderson, Ind. 
L. W. Smith, 805 West 32d Street, Los Angeles 7, Calif. 
H. J. Bescher, 14783 Gardena, Calif. 
rn. F. Beck, 17 Crest Road, Rolling Hill, Calif. 
d Mrs. Pearson Carmean, 4220 Victoria Avenue, Los Angeles 8, Calif. 
H. B. Montgomery, 241 South Lima Street, Burbank, Calif 
George O. Teats, postoffice box 122, 414 West Pikes Peak Avenue, Colorado 
ings, Colo. 
ise French Johnston, 20 East 76th Street, New York 21, N. Y. 
homas Creigh, 1559 Continental Illincis Bank Building, Chicago 4, IL. 

Edward Arnold, in care of Arnold Bros. Machine Works, postoffice box 773, 

ricopa, Calif. 

Halsey McGovern, 4610 New Hampshire Avenue NW., Washington, D. C. 

Alice M. Chellberg, assistant secretary, American Mutual Alliance, 20 
North Wacker Drive, Chicago 6, Ill. 
and H. C. Page, Page’s Pantry, 1201 High Street, Keokuk, Iowa 

ry C. Huiskamp, 801 Grand Avenue, Keokuk, lowa 

Joseph Mahoney, 80 Rutland Road, Brooklyn 25, N. Y. 

es T. Barnes, executive secretary, Medical Society of State of North Carolina, 

} Capital Club Building, Raleigh, N. C. 
Donald W. Henderson, 377 Palm Avenue, Oakland, Calif. 

Mrs. Dorothy J. Lockwood, 631 Valley Street, Burbank, Calif. 

L. M. Brook, Route 1, Box S80, De Ridder, La. 

Mrs. H. A. Vesser, 424 Noyak, Tacoma, Wash. 

Vrs. F. M. Schoen, Tacoma, Wash. 
llard B. Satterly, 1815 Franklin Street, Keokuk, Iowa 

Clyde L. Campbell, 219 West Belle Avenue, Bakersfield, Calif. 

s Elizabeth E. Lewis, chairman, national defense, New York City Colony, 
National Society New England Women, Hotel Shelton, 525 Lexington Avenue, 
New York City 17 

R. C. Bakewell, judge, Circuit Court of South Dakota, Fourth Judicial 
Circuit, Plankinton, S. Dak. 

G. E. Smith, president, Camoeron, Joyce & Co., 19 South 7th Street, Keokuk, 
Iowa 

*Benjamin Wham, 231 South LaSalle Street, Chicago 4, Ill. 

‘John Hughes, Tacoma, Wash. 

L. W. Woolsey, 726 Jackson Place, Washington, D. C. 

Warren Cook, chairman, George Dankwerth, Ann Dankwerth, Leslie Brewer, 
Doris Spender, John Hanley, Robert David, Grace Peace, Ruth Cock, Walter 
Miller, June Hann, Pear! Littlefield, Beatrice Bennett, Bricker Amendment 
Committee, Palo Alto, Calif. 

kK. T. Halloran, San Francisco, Calif. 

l’'rederieca and John F. O’Connor, 4868 Vista Deoro, Los Angeles 43, Calif. 

Ruth and James R. Urquhart, 627 South McCadden Place, Los Angeles 5, Calif. 

Dean Mori, San Francisco, Calif. 

Burch E. Green, 10790 Bellagio Road, Los Angeles, Calif. 

George Hageman, Nada Oak Creek, Colo. 

Strutz, Jansonius & Fleck, attorneys at law, First National Bank Building, 
Bismarck, N. Dak. 

William A. White, department commander, American Legion of California, San 
rancisco, Calif. 

George Dunton, Santa Ana, Calif. 

Phil Paige, president, Petaluma Young Republicans, San Francisco, Calif. 

Ruth and J. F. O’Connor, 9317 Flicker Way, Los Angeles 46, Calif. 

Mrs. C. E. Juergens, San Francisco, Calif. 

Ray G. Hirsch, 3800 West Oak Street, Burbank, Calif. 

Mrs. Marjorie Wadell, 1155 Sanborn Avenue, Los Angeles, Calif. 

Ndward K. Johnstone, Keokuk Savings Bank & Trust Co., Keokuk, Iowa 
Carroll Taber, Taber Lumber Co., Keokuk, Iowa 

hk. A. Ebersole, 1011 Rand Park Terrace, Keokuk, Iowa 

Mrs. John P. Lew, 22 Rocky Wood Road, Manhasset, N. Y. 

G. E. Humes, Keokuk, Iowa 


*Also favors S. J. Res. 43 
tAlso favors Senate Joint Resolution 43 
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Mrs. Arthur C. Reilly, 356 Park Avenue, Manhasset, N. Y. 

Leodora L. Blakeslee, 1019 East Olive Avenue, Burbank, Calif. 

Ruth LD. Wilkinson, 1019 East Olive Avenue, Burbank, Calif. 

P. J. Reeves, 3609 Croydon Road NW., Canton, Ohio 

George L. Deal, 1020 23d Street NW., Canton, Ohio 

S. T. Salvage, 2131 Dennison Place NW., Canton, Ohio 

H. EK. Markley, 336 37th Street NW., Canton, Ohio 

Minna Berger, 1425 Taylor Street, San Francisco 11, Calif. 

Fredericka M. Copp, 2674 18th Avenue, San Francisco, Calif 

Mrs. Wayne Steeples, president, Republican Women, Burbank, Calif. 

*Ray Murphy, special committee, American Legion studying U. N., N. Y 

ki. K,. Terheun, Phoenix, Ariz. 

V. Lee Darby, M. D., 108% Main Street, Vidalia, Ga. 

Walter D. Abbott, M. D., Des Moines, lowa 

Karl L. Wagner, department Commander, the American Legion, Eugene, Oreg 

Mrs. Thomas lL). Rambaut, Hotel Edgemere, East Orange, N. J. 

Carrie C. and Earle A. Miller, 112 Lincoln Street, East Orange, N. J. 

W. H. Hubble, 150 Milsap, Dirruber, Calif. 

Mabel B. Fitzgerald, SSS 45th Avenue, San Francisco, Calif. 

Richard C. Horn, president, Portland Realty Board, Portland, Oreg. 

J. A. Beaman, Phoenix, Ariz. 

k. V. O'Malley, Phoenix, Ariz. 

Jerene Appleby Harnish, publisher, The Daily Report, Ontario, Calif. 

Mrs. L. W. Kornegay, 503 Park Place, Rocky Mount, N. C. 

Golda Franzen, 767 San Bruno Avenue, San Francisco 10, Calif. 

Martha Lee McDaniel, chairman, Scottsdale Women’s Republican Club, Phoenix, 
Ariz. 

Romy and Gene Hammes, Kankakee, Ill. 

‘Thomas J. Nelson, 10 Coady Court, Petaluma, Calif. 

Wave Publications by Gordon G. Hair, publisher, 1016 West Vernon, Los Angeles, 
Calif. 

Neil R. Murray, publisher, El] Monte Herald, El Monte, Calif. 

Mrs. P. Monreal, 2465 Demington Drive, Cleveland Heights, Ohio 

Robert D. Kornegay, M. D., Rocky Mount Sanitarium, Inc., Rocky Mount, N. C. 

Walter B. Frasser, St. Augustine, Fla. 

I. G. Danforth, 723 Santa Ynez Street, Palo Alto, Calif. 

Amos R, Koontz, Newland E. Day, Houston 8. Everett, Robert W. Garis, H. Han 
ford Hopkins, Douglas H. Stone, 1014 St. Paul Street, Baltimore 2, Md. 

Mrs. T. Walter Erwin, Jr., et al., DAR, Corsicana, Tex. 

Pasadena Chapter of American Gold Star Mothers, Pasadena, Calif. 

Sam Steen, 3048 West 12th Place, Los Angeles 6, Calif. 

W. W. Jackson, The Hoerner Corp., Keokuk, Iowa 

Janet S. Penley, Los Altos, Calif. 

Alfred Canel, general manager, Miami Chamber of Commerce, 141 Northeast 
3d Avenue, Miami, Fla. 

Mrs. Donald W. Henderson, 377 Palm Avenue, Oakland 10, Calif. 

G. BE. Seavoy, Harvey, Ill. 

RK. J. Stockham, Birmingham, Ala. 

W.H. Forse, Don Forse, Harry D. Forse, Anderson, Ind. 

Mr. and Mrs. George Hubert, 20 Rosewood Drive, San Francisco, Calif. 

Miss Dorothy B. Waide, Dames of the Loyal Legion of United States, Hotel 
Commodore, Washington, D. C, 

Mrs. Elise French Johnston, National Society for Constitution Security, 20 East 
76th Street, New York City 

Hon. James T. Barnes, Medical Society of the State of North Carolina, 203 
Capital Club Building, Raleigh, N. C. 

Guy M. Duker, 1211 Henry Street, Alton, Il. 

Harry H. Holley, Visalia, Calif. 

EK. Smythe Gambrell, suite 825, Citizens & Southern National Bank Building, 
Atlanta 3, Ga. 

Mrs. Loyd B. Sands, 3546 Casiath, Dallas, Tex. 

Mrs. Roberta Reeves, 6113 Broadway Avenue, Fort Worth, Tex. 

Lillian Schaffer, Visalia, Calif. 

E. B. Smith, Boise, Idaho 

A. James Healey, Santa Paula, Calif. 

A. O. Barnes, Anderson, Ind. 

H. M. Rowlette, Harvey, Il. 
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vy. Reeves, route 2, Eden, Ala, 
Beth Schneider, Anderson, Ind. 
McLaughlin, Kankakee, III. 
furry D. Mores, Minute Women of Maryland, 200 West Cold Spring Lane, 
more 10, Md. 
treet, Jr., the Street Clinic, Vicksburg, Miss. 
B. Pettit, Phoenix, Ariz. 
Fouts, Houston, Tex. 
S. Richards, 2461 Bywood Drive, Glendale 6, Calif. 
ve A. Gleason, vice president, chamber of commerce, Worcester, Mass. 
nd Mrs. Laurrie Webb, Dinuba, Calif. 
Mac G. Little, Joe Little, Mrs. Joanne A. George, Mrs. Evelyn Gray, Nelson 
( , 511 North K Street, Dinuba, Calif. 
| J. Rice, Harvey, Dl. 
E. Rinker, 512 Pershing Drive, Anderson, Ind. 
L. Phil, executive vice president, American Guard, Anderson, Ind. 
©. Sample, 50 Donnelly Drive, Anderson, Ind. 
ed Trigg, Bakersfield, Calif. 
4. Riley, 3145 West Tuscarawas, Canton, Ohio 
im KE. Umstattd, president, Timken Roller Bearing Co., Canton, Ohio. 
L. Hartzell, Anderson, Ind. 
ces Bolton Kortheuer, 2641 Dartmoor Road, Cleveland Heights 18, Ohio 
O. Smith Corp., Kankakee, Il. 
L. Stewart, Anderson, Ind. 
B. Bewley, 1511 Ridge Road, Homewood, Ala. 
fr. and Mrs. Ralph EB. Hanna, Peru, Ind. 
it. Sims, 7109 First Avenue, South Birmingham, Ala. 
bert W. Salter, M. D., 4900 Euclid Avenue, Cleveland 3, Ohio 
Hirsh, president, Portland Realty Board 
el H. Henning, M. D., 450 Sutter, San Francisco, Calif. 
Slettedahl, 311 West Arlington, St. Paul, Minn. 
Marie Ries, 1114 South Hawthorne, Hawthorne, Calif. 
Mrs. Felix A. Gielica, 8205 Second Avenue, Inglewood, Calif. 
C. MeCullough, Jr., Monticello, Miss. 
t. Schmidt, chairman, board, Schmidt Lithograph Co., San Francisco, Calif. 
Irs. Luey B. Smith, 448 North Formosa Avenue, Los Angeles 36, Calif. 
Landess, 1482 South Fairfax, Los Angeles 19, Calif. 
Donald 8. Gaston, 740 Stadium Way, Tacoma 3, Wash. 
ricia Hilder, 1704 Thayer Avenue, Westwood, Calif. 
Gerhard Anderson, 11455144 Cumpston Street, North Hollywood, Calif. 
iroline Coffey, 6118 Easton Street, Los Angeles 22, Calif. 
Mr. and Mrs. Lee Heath, post-office box 1564, Minot, N. Dak. 
Mrs. Douglas Jameson, Bothell, Wash. 
Mr. and Mrs. W. R. Elliot, Mr. and Mrs. Dow McGregor, Mrs. W. M. Baker, Mrs. 
Ralph Hartman, Mrs. L. E. Wishard, Waxahachie, Tex. 
Mrs. William H. Carroll, Lutherville, Md. 
milla C. Coolahan, 28 Murdock Road, Baltimore 12, Md. 
Mrs. Helen P. Lasell, 833-27 80th Street, Jackson Heights, N. Y. 
Mrs. Emily W. Balls, 6726 Sylmar Avenue, Van Nuys, Calif. 
Mrs. Evedyn Eache, 6501 East Olympic Boulevard, Los Angeles 2, Calif. 
K. T. Hadley, Jr., 273 F Leight Avenue, Campbell, Calif. 
Mrs. J. B. Jones, Jr., and Mrs. H. C. Burkhart, Women’s Auxiliary to Harlan 
County Medical Society. 
Dr. and Mrs. W. A. Gerrish, 1801 South Eighth Street, Alhambra, Calif. 
John F. Normanly, 3275 Wilshire Boulevard, Los Angeles 5, Calif. 
W. Floyd Jackson, du Pont Building, Wilmington, Del. 
Mary Ethyl Walter, Daughters of Founders and Patriots of America, Dallas, 
Tex. 
Paul Clement, 2550 Pillsbury Avenue, Minneapolis 5, Minn. 
Mrs. EB. M. Weaver, 1726 South Van Ness, Santa Ana, Calif. 
Mrs. John Welby Dinsmore, 6 King Avenue, Piedmont 11, Calif. 
Mrs. Virginia Beadles, 1314 West 83d Street. Los Angeles 44, Calif. 
\lma E. Krall, 5602 Fernwood Avenue, Hollywood 28, Calif. 
Mrs. Lois Maleomson, 818 East Elmwood, Burbank, Calif. 
Ernest, Evelyn, and Ida Whelan, 1065 East San Jose Avenue, Burbank, Calif. 
John T. Daly, 36-15 West Drive, Douglaston, N. Y. 
k. 8. Powell, Evanston, TI. 
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Lillie Hattendorf, Wheaton, Ill. 

Mrs. Dorothy Mower, post-office box 2151, Charleston, W. Va. 

John R. King, secretary-treasurer, National Sojourners, 1960 26th Avenue Nn 
Seattle, Wash. , 

William H. Lewis, Sr., 109913, Wellworth Avenue, Los Angeles 24, Calif, 

Mrs. Eleanor Chasson, 9524 Felton Avenue, Inglewood 1, Calif. 

Mr. and Mrs. P. J. Koerper, 4329 Encinas Drive, La Canada, Calif. 

M. H. Irvin, 577 North Vermont Avenue, Los Angeles, Calif. 

Mrs. Margaret M. Todd, Los Angeles, Calif. 

Albert W. Mahaffay, 1416 South Spruce, Montebello, Calif. 

Mrs. John D. Verrill, 8424 Belford Avenue, Los Angeles 45, Calif. 

Mrs. Evelyn Eache, 6501 East Aloympic Boulevard, Los Angeles 2, Calif. 

Inez Turner, 849 South Oxford Avenue, Los Angeles 5, Calif. 

rank C. Gorham, H. B. Harms & Associates, 3337 Wilshire Boulevard, Los 
Angeles 5, Calif. 

B. K. Barker, 1735 North Wilcox Avenue, Hollywood 28, Calif. 

James and Louise Barry, 210 Live Mill Lane, Santa Barbara, Calif. 

Mrs. Rilma Holmes, 11153 Larch Avenue, Lennox, Calif. 

Catharine Berchem, 401 Fullerton Parkway, Chicago 14, I 

Joseph J. Dignon, 426 North Main Street, Wheaton, I1l. 

G. B. Peterson, 351 South La Brea Avenue, Los Angeles 36, Calif. 

Naomi L. Allen, 245 North Washington Avenue, Whittier, Calif. 

Mrs. Charles E. Nourse, Indian Hill 

Willis E. Stone, president, American Progress Foundation, Suite 101-b, 1540 
North Highland Avenue, Los Angeles 28, Calif. 

EK. H. O'Connor, managing director, Insurance Heonomics Society, 176 West 
Adams Street, Chicago 3, Tl. 

Mrs. Dan Rossin, Anderson, Ind. 

Ellerton A, Lodge, 659 Irving Park Road, Chicago 13, Ill. 

Bertha Rachel Palem, 814 College, Wheaton, IIL. 

Mrs. E. A. Lodge, 659 Irving Park Road, Chicago 13, Il. 

Mrs. Carl Behuke, 280 West Chestnut, Yakima, Wash. 

Mrs. Will H. Parry, Post Offixe Box 177, Encinitas, Calif. 

Will H. Parry, Post Office Box 177, Encinitas, Calif. 

Mrs, O. F. Janssen, 1512 Monte Vista Drive, Whittier, Calif 

Mrs. E. Elizabeth Laine, 1418 South Fifth Avenue, Monrovia, Calif. 

Mrs. N. B. Hannay, 4619 Hillard Avenue, La Canada, Calif. 

Mrs. Lela E. Higgins, 2251 Hidalgo Avenue, Los Angeles 39, Calif. 

Miss Katharine Baker, 535 North Comstock Avenue, Whittier, Calif. 

Mrs. Edwin Hattendorf, Wheaton, Il. 

Mrs. Elsie M. Haslett, 2721 West S2d Street, Inglewood 4, Calif. 

James C. Ingebretsen, 1521 Wilshire Boulevard, Los Angeles 17, Calif. 

Evelyn C. Beck-Meyer, 1024 East Orange Grove, Burbank, Calif. 

Roy W. Abel, 4832 South Curson Avenue, Parklabrea, Los Angeles 36, Calif. 

Mr. and Mrs. F. E. Siverling, 1210 Masselin Avenue, Los Angeles 19, Calif. 

Dr. and Mrs. E. ©. Clendenin, 480 Ravenswood Avenue, Meulo Park, Calif. 

Ruby C. Miller, 535 East Oak Avenue, Wheaton, Il. 

Mrs. Doris Milliken, 7310 El Manor Avenue, Los Angeles 45, Calif. 

Mrs. William B. Buxton, 296 Genesee Street, Utica 4, N. Y 

Nora Hagerman, 637 South Bixel Street, Los Angeles, Calif. 

Grace Mead Smith, 1341 Descanso Drive, La Canada, Calif. 

Virginia Heap, 1471°%4 Havenhurst, Hollywood 46, Calif. 

J. Vernon Yost, 2541 Dellwood Drive NW., Atlanta, Ga. 

Frances L. Curtis, Mira E. Terry, Ethel M. Gibson, Carrie Griffin, Louise Sternes, 
28 Seaview Avenue, Laurel Beach, Milford, Conn. 

Mrs. Treva Anderson, 1314 South Victoria Avenue, Los Angeles 19, Calif. 

Charlotte M. Plekker, 1115 Cadillac SE., Grand Rapids, Mich. 

Mrs. J. H. DeLong, 314 Reynolds Street, Rockford, Il 

Lucille L. Zink, secretary, national policies committee, Chamber of Commerce, 
Fort Wayne, Ind. 

Miss Katheryne Lanferman, 676 Shatto Place, Los Angeles 5, Calif. 

A. G. Blazey, M. D., 7 East Walnut Street, Washington, Ind. 

Mrs. Elise French Johnston, Manhasset, Long Island, N. Y. 

Cora May White, 511 South Rampall Boulevard, Los Angeles 5, Calif. 

\Irs. Herman F. Grotte, Route 4, Box 503G, Houston, Tex 

Mrs. Effie Reynolds, 997 Athens Street, Altadena, Calif 

Mrs. Mattie L. McDougall, Palo Alto, Calif. 





TREATIES AND EXECUTIVE AGREEMENTS 1211 


L. Lowry, 1205 South Dale Mabry Highway, Tampa, Fla. 
\rthur A. Jones, Art Jones & Dave Duncan Real Dstate, Malibu, Calif. 
|. Kinsley, 1 Granger Place, Rochester 7, N. Y. 
Charles W. Teets, 421 25th Street, Santa Monica, Calif. 
). Schneidenbach, 384 South Goodman Street, Rochester 7, N. Y. 
Whalen O'Connell, 55 East End Avenue, New York, N. Y. 
1 Taylor MacGregor, 59 West 69th Street, New York, N. Y. 
aces E. Marshall, 349 Grand Avenue, Rochester 9, N. Y. 
de Ware Wertens, 1 Third Avenue, San Francisco 18, Calif. 
is, Davenport, lowa 
Landon, New York City 
ederick Leggo, 5930 Franklin Avenue, Hollywood 28, Calif. 
\rthur Grandy, 805 Madison Avenue, New York 
e Pilling, Room 400, 135 South LaSalle Street, Chicago 3, Tl. 
and Josephine W. Knox, 40 Franklin Street, Rochester 4, N. Y. 
\hleda G. Ballagh, 307 Magnolia Avenue, Bakersfield, Calif. 
\. H. Ulmer, Jr., 4476 Gratiot Avenue, Port Huron, Mich. 
Richard W. Lutz, the Lutz Co., Oshkosh, Wis. 
M. Edith Morehouse, 2191 Barbara Drive, Palo Alto, Calif. 
Harold A. Hanning, 168 East 74th Street, New York 21, N. Y 
Lloover, Deadwood, Oreg. 
Ashlock, Women’s Republie Club, Palo Alto, Calif. 
a G. Miller, 42 South Cleutore Street, East Orange, N. J. 
ed I. Woodman, 3958 Denker Street, Los Angeles, Calif. 
or and M, J. Beemer, Pauma Valley, Calif. 
A. J. Longton, member, legislative committee, Sacramento Republican 
Women, Sacramento, Calif. 
G. Wendt, Carr, Adams & Collier Co., Dubuque, Iowa 
k. H. Collier, Carr, Adams & Collier Co., Dubuque, Iowa 
e H. Most, Hurd-Most Sash & Door Co., Dubuque, lowa 
Douglas Catto, 13504 Hart Street, Van Nuys, Calif. 
and Mrs. A. W. Whiteford, 5 Hereford Road, Bronxville, N. Y. 
e Schaal, 3729 Oakwood Place, Riverside, Calif. 
Jack M. Graham, 94 Mary Street, Binghamton, N. Y. 
ind Mrs. B. E. Harrison, 7318 Interlaaken Drive, Tacoma 9, Wash. 
nd Mrs. Clifford W. Maltby, 2137 Whitley Avenue, Hollywood 28, Calif. 
enne Holt Smith, Everett, Wash. 
E. T. Reynolds, 1011 High Street, Bellingham, Wash. 
rman A. Patterson, Post Office Box 2203, Atlanta 1, Ga. 
Craig Carrup, 3248 Washington Street, San Francisco, Calif. 
A. Emma Deniston, 2251 Hidalgo Avenue, Los Angeles 29, Calif. 
fh). Lampert, 7825 Hillside Avenue, Hollywood 46, Calif. 
rie S. Rankin, 3958 Denker Avenue, Los Angeles 62, Calif. 
H. Brazil, Rooms 1 and 2, Security First National Bank Building, San Luis 


i 


Obispo, Calif. 

Irs. George J. Arnold, 204 West 55th Street, New York City 

\irs. Harley F. Wilson, 4619 Oakwood Avenue, La Canada, Calif. 

Burton P. Sears, vice president and general counsel, Washington National Insur- 
ince Co., Evanston, Il. 

Mrs. J. J. Dignan, 426 North Main Street, Wheaton, Ill. 

Ruth B. Weamer, 5002 Oakwood, La Canada, Calif. 

Mr. and Mrs, A. BE. Carlen, 2183 Laverna Avenue, Los Angeles 41, Calif. 

\nne Carlen, 6202 Malabar Street, Huntington Park, Calif. 

Romaine L. Poindexter, 991 Roxbury Road, San Marino 9, Calif. 

Mary E. Williamson, 2114 Ninth Avenue, Los Angeles, Calif. 

Elizabeth Pardee, Hershey Arms Hotel, 2600 Wilshire Boulevard, Los Angeles 5, 
Calif. 

Mrs. Esme M. Stuart, 2600 Wilshire Boulevard, Los Angeles 5, Calif. 

H. G. Lewis, Wheeling, W. Va. 

J. H. McNash, Wheeling, W. Va. 

Mr. and Mrs. Charles W. Mitchell, 2205 Arbor, Houston, Tex. 

Walter Langford, Leroy Melcher, Pete Weitinger, Houston, Tex. 

Mr. and Mrs. Roy B. Siler, Jane Ward, Lucy Garner, Houston, Tex. 

Perey and Cecile Chase, 2155 Addison Way, Los Angeles 41, Calif. 

i’. R. Wood, Enola, Pa. 

Mrs. Helen P. Lasell, 33—27 80th Street, Jackson Heights, N. Y. 

Jeannette Thompson, 825 Sunset Drive, Whittier, Calif. 
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Mrs. A. J. Soares, 535 South Niagara Street, Burbank, Calif. 

Mr. and Mrs. Lester A. Groth, 2030 82d SE., Mercer Island, Wash. 

Mrs. R. V. Lee, 1410 Jackson Street, Charlesten, W. Va. 

Mrs. Margaret M. Meloy, 72 South Street, Pittsford, N. Y. 

A. ©, Gale, 556 North Maciposa Avenue, Los Angeles 4, Calif. 

Mrs. Van Gorder Kirk, 1801 Blenheim Drive, Seattle 2, Wash. 

E. Paul Bell, Bell Machine Co., Oshkosh, Wis. 

ik. A. McCord, president, Illinois Mutual Casualty Co., Peoria 2, Ill. 

Francis Angerhofer, legislative chairman, Altadena Republican Women’s (Ciyp 
1000 Mount Curve Avenue, Altadena, Calif. 

Boris Schneeberg, attorney at law, 602-604 Capitol Building, Binghamton, N, y 

Dorothy M. Read, suite 1125, W. R. Rust Building, Tacoma 2, Wash. 

Dulcie M. Orewyler, 287814 Leeward Avenue, Los Angeles 5, Calif. 

Miss Helen M. Mabey, 31 Sutton Place South, New York 22, N. Y. 

Clarence A, Olson, 2262144 Duane Street, Los Angeles 39, Calif. 

G. A. L’Estrange, Carson City, Nev. 

J. L. Cotten, Elmer Grey, Marie R. Cotten, Anabel Grey, 1372 South El M 
Avenue, Pasadena 5, Calif. 

Frederick R. and Mary F. York, 3840 Dublin Avenue, Los Angeles 8, Calif 

Lucy E. Manning, Whittier, Calif. 

Dorothy and Ralph H. Dietz, 5352 Edgewood Place, Los Angeles, Calif. 

Mrs. Ross D. Wright, 3108 North 31st Street, Tacoma 7, Wash. 

Russell T. and Grace R. Baughan, 1717 West 62d Street, Los Angeles 47, Calif 

Paul C. Thornbury, 322 11th Street, Santa Monica, Calif. 

Mrs. Owen A. Dwight, 60101% Franklin Avenue, Los Angeles 28, Calif. 

J. H. Strait, 567 Catalina Street, Laguna Beach, Calif. 

Mr. and Mrs. Arthur Gerhard, 993 Park Avenue, New York 28, N. Y. 

Mrs. Will H. Parry, post office box 177, Encinitas, Calif. 

Wright Hugus, chairman, board of governors, West Virginia State Bar, Wheel- 
ing, W. Va. 

Mrs. H. W. Sitton, Arcaida, Calif. 

Dorothy H. Horn, Charleston, W. Va. 

Laura Marie Bennett, legislative chairman, Republican Women’s Club, Sacra- 
mento, Calif. 

Lt. H. Drouin, Houston, Tex. 

Mrs. J. C. Weitinger, Mrs. A. Bedford, Mr. and Mrs. H. Farr, Mrs. Mary Alexan- 

der, Mr. and Mrs. Ross Biggers, Houston, Tex. 

George R. Rice, 211 Capitol Park Building, Olympia, Wash. 

Isabel L. Adams, 875 San Ysidro Road, Santa Barbara, Calif. 

Mrs. Grace F. Wetherell, 10744 Ashton Avenue, West Los Angeles, Calif. 

Frances Price, 1214 North McCadden Place, Hollywood 38, Calif. 

Mrs. M. M. Kinley, 979 Bel Air Road, Los Angeles 24, Calif. 

Edna Merrick, 321144 North Friends Avenue, Whittier, Calif. 

Mrs. Miriam Blaich, 622 North Greenleaf Avenue, Whittier, Calif. 

Mrs. Berenice Rock, 1924 Graylock Avenue, Monterey Park, Calif. 

Ethel White, 8388 South Grand Avenue, Los Angeles 17, Calif. 

Mr. and Mrs. B. A. Schimmel, 8045 Chevy Chase Drive, Glendale 5, Calif. 

Mary V. Giles, Fifield Manor Wilshire, 2619 Wilshire Boulevard, Los Angeles 5, 
Calif. 

Wynlee F. Morrow, Los Angeles, Calif. 

H. Joseph Mahoney, 80 Rutland Road, Brooklyn 25, N. Y. 

Mrs. Nora C. Zimmerman, 312 Eldridge Avenue, Mill Valley, Calif. 

Miss Olga Anderson, post office box 545, Bakersfield, Calif. 

Mrs. Ruth 8S. Stutzman, 157 Blaine Avenue, Buffalo 8, N. Y. 

Mrs. R. Templeton Smith, Pittsburgh, Pa. 

Mr. W. A. Schultz, Tulare, Calif. 

Mr. Al M. Heck, 1212 Alamo National Building, San Antonio, Tex. 

Mrs. Robert Mead, 10040 Meadow Brook, Dallas, Tex. 

Mr. Thomas Iwahashi and Jean Iwahashi, San Mateo, Calif. 

Mr. R. F. Kelker, Jr., 410 Hillcrest Road, San Mateo, Calif. 

Mrs. Marion U. Mansur, chairman, 27th Womans Patriotic Conference on Na- 
tional Defense, Clearwater, Fla. (telegram) (see letter below ) 

Mr. George B. Brand, 3709-23 Cadillac Tower, Detroit 26, Mich. 

Mr. Cuthbert S. Baldwin, New Orleans, La. 

Mrs. Myrtle Crowfoot, San Miguel, Calif. 

Olive and Claire Windette, 1929 Truxton Avenue, Bakersfield, Calif. 

Mrs. Carlisle Martin, post office box 9154, Fort Worth, Tex. 
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fred G. Barker, 10036 Longwood Drive, Chicago 43, Il. 
ding N. Kelly, 6747 Euclid Avenue, Chicago 49, Ill. 
1). Myers, Guarantee Trust Building, 1420 Walnut Street, Philadelphia 


Stone, care of James Stone & Sons, Oxford, Mass. 
rion U. Mansur, past national president, National Society Daughters of 
olution, Clearwater, Fla. (letter) 
. Hulse, care of Burges, Scott, Rasberry & Hulse, First National Bank 
ng, El Paso, Tex. 
dy Fowler, care of Fowler, White, Gillen, Yancey & Humkey, Citizens 
g, Tampa, Fla. 
thur E. Case, post office box 8711, Hollywood 46, Calif. 
ed S. Price, post office box 630, Porterville, Calif. 
de Trammel, 2810 19th Street, Bakersfield, Calif. 
n M. Slaton, suite 1009, Atlanta Federal Savings Building, Atlanta 3, Ga 
Mrs. Marger Apsit, 420 Royal Way, Bakersfield, Calif. 
ley, San Miguel, Calif. 
Logan Martin, care of Martin, Turner, Blakey & Bouldin, 600 North 18th 
t, Birmingham 3, Ala. 
Pearle P. Zalud, Porterville, Calif 
P. Farrell, minister, East Dayton Church of Christ, 300 Pleasant Avenue, 
ns, Ohio (residence: 715 31st Street, Bakersfield, Calif.) 
Stewart, president, Atlanta Women’s Republican Study Club, 645 Ken- 
Avenue NB, Atlanta, Ga. 
Gerald ©. Inman, national chairman, National Society of New England 
en, 3032 East 18th Street, Davenport, Iowa 
©. Locklear, president, State Bar of Arizona, 641 Security Building, 
enix, Ariz 
8B. Cudlip, counselor at law, National Bank Building, Detroit 23, Mich. 
S. Wade Hampton, 1224 North G Street, Tacoma, Wash. 
| Leese, Bessie L. Leese, 3644 Berkeley Avenue, Alton, Il. 
d Parks, Geneva Parks, 3648 Berkeley Avenue, Alton, Ill. 
Flemming, president, Queensboro Federation of Mothers’ Clubs, Inc., 216 
eenway South, Forest Hills, N. Y. 
Pear! C. Green, 1116 North 26th Street, Tacoma 3, Wash. 
William B. Ehslton, president, 460 Club, Hackensack, N. J. 
as N. Weeks, Maine State Bar Association, Waterville, Maine 
(, Nipp, president, Kansas City Bar Association, Kansas City, Mo. 
W. Carloss Morris, Jr., Guaranty Building, Houston 2, Tex. 
Rk. Hellrung, 101 Cherry Street, Alton, Lil. 
es B. Speers, commander, American Legion, 952 South Gramercy Place, Los 
\ngeles, Calif 
Jos. Wardein, Ginter-Wardein Co., 450 Front Street, Alton, Il. 
WV. J. Jameson, attorney at law, Electric Building, Billings, Mont. 
Osmer C, Fitts, American Bar Association, 1140 North Dearborn Street, Chicago 
10, Ill. 
Wilson Knappen, president, National Association Pro America 
0. Meyer, 303-304 First National Bank Building, Alton, Ill. 
Barbara J. Nicholas, 76 Strathmore Road, Manhasset, Long Island, N. Y. 
s. George C. Hine, 1916 Liberty, Alton, II1. 
rge H. Turner, American Bar, House of Delegates, Lincoln, Nebr. 
L.. Shepherd, Jr., Houston, Tex. 
h H. Oliphant, San Mateo, Calif. 
garet and West Wuichet, 353 Hawthorne Avenue, Los Altos, Calif. 
enry C. Hart, 1138 Hospital Trust Building, Providence, R, I. 
hn S. Field, attorney, 15 West Second Street, Byington Building, Reno, Nev. 
ry G. and B. V. Ticehurst, box 891, Bakersfield, Calif. 
rge T. Madison, attorney, Bastrop, La. 
harles M. Oliver, director of employee relations, Masonite Corp., Laurel, Miss. 
ry J. McClean, law offices, 650 South Grand Avenue, Los Angeles 17, Calif. 
illiam B. Cudlip, counselor of law, National Bank Building, Detroit 26, Mich. 
Miss M. L. Mentzer, 410 South Sheridan, Tacoma, Wash, 
Ella B. Davidson, 2107 South Adams, Tacoma 6, Wash. 
(. Mervyn Young, 241 Kent Road, Wynnewood, Pa. 
Burt J. Thompson, Forest City, Lowa. 
Mrs. E. M. Nelson, Spokane, Wash. 
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Mrs. A. S. Fairchild, Spokane, Wash. 

Mrs. C. E. McIntyre, West 504 19th Street, Spokane, Wash. 

I. C. Kilmer, 1006 North M Street, Tacoma 3, Wash. 

Mrs. E. C. Schindler, 3605 South K, Tacoma, Wash. 

Mrs. Edward 8, Peer, 1675 Ard Eevin Avenue, Glendale 2, Calif. 

Virginia Mount, 7127 Interlachen Drive, SW, Tacoma 7, Wash. 

Mr. Clifford M. Tuck, president, Athens Optimist Club, Athens, Ga. 

Mrs. Jack Ponder, secretary, Pro-America El Paso Chapter, 4712 Banner Streer 
El Paso, Tex, ; 

Mrs. Elizabeth B. Mader, 5201%4 North Yohemia Avenue, Tacoma 3, Wash. 

Mrs. J. F. Schlafly, Jr., 1212 Callahan Drive, Alton, IIL. 

Mrs. George A. Hansen, secretary, Eugene, Oreg., Freedom Club, 55 Sandy 
Drive, Eugene, Ore. E 

Dr, and Mrs. Martin, 3709 Potomac, Dallas, Tex. 

Mrs. Joseph J. Pausner, president, California Chapter Pro-America, 151 Second 
Avenue, room 228, San Mateo, Calif. 

Mr. George A. McKinney, 320 Easton Street, Alton, IL. 

Willoughby A. Colby, 39 North Main Street, Concord, N. H. 

W. Carloss Morris, Jr., Stewart, Burgess & Morris, Guaranty Building, Houston 
2, Tex. 

Thomas B. Jackson, 1601 Kanawha Valley Building, Charleston 22, W. Va. 

Mrs. R. V. Lee and Mrs. Hallie Kendall, Charleston, W. Va. 

Mrs. Helen Bradshaw, Bakersfield, Calif. 

Roy K. Dietrich, attorney, 1001 Dwight Building, Kansas City 6, Mo. 

S. B. Campbell, attorney, Wytheville, Va. 

John M. Murrell, 550 Brickell Avenue, Miami 32, Fla. 

Herbert G. Nilles, attorney, 504 Black Building, Fargo, N. Dak. 

Ronald B, Smith, 15 Westminster Street, Providence 3. R. I. 


UNFAVORABLE 


Samuel Anatole Lourie, 15 Broad Street, New York 

Rose P. Parsons, 149 East 73d Street, New York 

Edmund L. Palmieri, 515 Madison Avenue, New York 

Vera Berry, 1305 Madison Avenue, New York 

Marjorie Taylor, 1150 Fifth Avenue, New York 

Mrs. Dewitt Stetten, 850 Park Avenue, New York 21, N., Y. 

L. H. Pink, Citizens Conference on International Economic Union, 80 Lexington, 
New York 16, N. Y. 

Mrs. Bruce J. Miller, 54 Furehauf Avenue, Snyder 21, N. Y. 

George D. Hornstein, chairman, Committee on Federal Legislation, New York 
County Lawyers Association, New York 

Dorothy Kenyon, New York, N. Y. 

Seymour B. Quel, 411 West 114th Street, New York 25, N. Y 

Robert E. Murphy, et al, Levingston Shipbuilding Co., Post Office Box 411, Orange, 
Tex. 

Bethuel M. Webster, 15 rBoad Street, New York 5 

Mrs. Harrison Thomas, 46 Richards Road, Port Washington, N. Y. 

Mrs. Robert F. Brooks, 408 Turner, Columbia, Mo. 

Mrs. John R. Barnard, 1 El Capitan, Mill Valley, Calif. 

Yale Maxon, 8178 Terrace Drive, El Cerrito, Calif. 

Hugh E. Willis, 836 Sheridan Road, Bloomington, Ind. 

William M. and Mabel S. Kantor, 1254 Steele Road, Havertown, Pa. 

E. A. Edwards, 333 East 41st Street, New York 17, N. Y. 

Letha S. Allen, 1348 Dartmouth Avenue, Baltimore 14, Md. 

Harry 8S. Barger, 318 Shoreham Building, Washington, D. C. 

Arthur Dunn, lawyer, 12 East 41st Street, New York 17 

Ruth Fairman, Phelps, N. Y. 

Carl A. Ross, 341 North Wabash Avenue, Glendora, Calif. 

Mrs. Charles F. Brooks, 1793 Canton Avenue, Milton 86, Mass, 


UNFAVORABLE TO SENATE JOINT RESOLUTION 1 


Edward K. Mosenthal, 70 Pine Street, New York, N. Y. 

Thorold J. Deyrup, 70 Pine Street, New York, N. Y. 

L. R. Burnham, executive director, Burnham’s Van Service, 1636 Second Street, 
Columbus, Ga. 

Jerry Voorhis, executive director, the Cooperative League of the United States 
of America, 343 South Dearborn Street, Chicago 4, IIL 
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Hotman. Mr. Chairman, with Mr. Schweppe’s consent, un- 
ately I have to take a plane leaving here this morning. Mr. 
eppe is taking a plane later. I would like to put my statement 
th his consent, if he will withdraw. 
e CHAIRMAN, Surely. 
Smirney. If Mr. Holman is going to appear now, I would 
to introduce at this time a letter and ask that it be received, from 
Mr. Joseph D. Stecher, who is secretary of the American Bar Asso- 
tion, and who I understand has acted in that capacity for many 
years, on the subject of the report submitted at Chicago by several 
individuals as the report of the section on international and compara- 
tivelaw. ‘There issome confusion in the record on that point. Ithink 
might help to clarify it. 
Phe CHamRMAN. Let it be filed. 
he document follows.) 


AMERICAN BAR ASSOCIATION, 
Chicago 10, Iu., March 26, 1953. 
H WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, 
Senate Office Building, Washington, D. C. 
Dear SENATOR LANGER: I acknowledge receipt of your letter of March 20 
iring as to the status of a report submitted on behalf of the section of 
ational and comparative law at the February 1953 meeting of the house of 
egates of the American Bar Association, dealing with Senate Joint Resolu- 
1, the so-called Bricker resolution. My reply thereto has been delayed by 
son of the fact that your letter was addressed to me at the headquarters 
e of the association in Chicago and has been forwarded to me in Toledo, 
e lam engaged in the practice of law. In the meantime, both Mr. Frank E, 
an and Mr, Lyman M. Tondel, Jr., chairman of the section involved, have 
mmunicated with me about this matter. 
am not surprised that confusion exists as to the status of this so-called section 
eport and I shall do my best to clarify the situation. The report was not 
submitted to nor approved by the members of the section of international and 
parative law, but was prepared by certain members of the council of the sec- 
n who were present in Chicago. I am advised by the chairman of the section 
that the report had the approval of a majority of the 12 members of the section 
neil 
When the report was presented in the house of delegates, a point of order 
vas made that it was improper for the house to receive it, since it did not 
fact constitute a report of the section. The point of order was overruled by 
e chairman of the house for the reason that the report contained no resolutions 
recommendations and sought no action by the house of delegates. The 
rman of the house further stated, in announcing his ruling, that the report 
in no Way binding on the house. A motion was then adopted that the report 
received and filed but that nothing therein contained shall be considered as 
action of the American Bar Association. 
rhe constitution and bylaws of this association contain no provision author 
ng the submission of reports to the house of delegates by section councils and 
I personally doubt whether the general supervisory authority and control of 
the affairs of a section vested in its council by the section bylaws authorizes the 
cil to commit the section to a declaration of policy without a vote of the 
section members. Furthermore, article XII, section 2 of the bylaws of the 
association specifically provides: 
“No report, recommendation, or other action of any section or committee there- 
f, or of any committee of the association, shall be considered as the action of the 
association unless and until it shall have been approved or authorized by the 
house of delegates or by the board of governors. Any printed material containing 
any report, recommendation, or proposal circulated by any section or committee 
thereof or by any committee of the association shall have clearly indicated 
thereon that the same does not represent the view or action of the association, 
unless the house of delegates or the board of governors shall have taken approving 
action with respect thereto.” 
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It is regrettable that the consideration being given to this important suhjoo 
should be complicated by this confusing incident. In my judgment this repor 
should not have been filed with your committee, since it not only does yo 
reflect the views of the American Bar Association, but since it also fails ; 
comply with the requirements of the association’s bylaws quoted aboye, | 
desire to add, however, that so far as I know, the officers of the section were po; 
responsible for the filing of the report with your committee and Mr. Tonq 
the chairman of the section, was acting pursuant to the direction of his coune)| 
in presenting the report to our house of delegates. 

To summarize the situation, it is my opinion that the action of the house 
of delegates in receiving and filing the section report, under the limitations 
stated, did not change or modify in any respect the action previously taken hy 
the vote of a substantial majority of the members of the house of delegates 4; 
the February and September 1952 meetings approving proposals for a constitu. 
tional amendment on treaties and executive agreements, with which action, | 
am certain, you are already completely familiar. I am confident that Mr. Tondel, 
the chairman of the section, does not disagree with such opinion. 

I wish to take this opportunity, as an officer of the association, to express 
to you our sincere appreciation for the courtesies extended to the representatives 
of this association and the careful consideration which your committee is giving 
to the views of the association with respect to this and other matters pending 
before your committee. 

With kindest regards. 

Sincerely yours, 
JosePH D. STECHER 

Mr. Houtman. He is the parliamentarian of the association and has 
been secretary for many many years. 


STATEMENT OF FRANK E. HOLMAN, PAST PRESIDENT, AMERICAN 
BAR ASSOCIATION 


Mr. Hotman. Mr. Chairman, I have prepared a statement, but | 
want to preface it, in view of some of the testimony that has occurred, 
by an oral statement which I will have to just give in my testimony 

Mr. Chairman, since I am about to leave and will have no othe: 
chance of expressing my appreciation to you and the members of this 
committee for your great care and deliberation and your fine handling 
of this matter, I do so now. 

The Cuarrman. Thank you, sir. 

Mr. Hoitman. This has been a great case. Dean Manion said it 
was the hottest constitutional issue since the Civil War. Dr. Finch 
said it is the greatest constitutional issue since the proposal for thie 
Bill of Rights. These two great constitutional lawyers, who have 
given careful study to the American Bar proposal, not only with 
regard to its constitutional aspects under American constitutional law 
but with regard to its aspects in the field of international law, have 
already advised you that most of the contentions advanced here by 
the City Bar of New York and by the departments of Government are 
without foundation in law, neither in American constitutional law or 
in international law. 

Judge Phillips, who is also a great constitutional lawyer, has taken 
the same position, not in any offhand way but having studied this 
matter carefully for a period of more than 5 years. 

I single these three gentlemen out because in my opinion Dean 
Manion and Judge Phillips and Dr. Finch are outstanding author- 
ities in this field. 

Mr. Rix, Mr. Ober, and Mr. Deutsch are also outstanding. 

The Crairman. Mr, Holman, I call your attention to a letter we 
received from Herbert Nilles. 
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Mr. Hotman. I am coming to that. 

[he CHAIRMAN. I want to be sure you refer to that. 

Mr. Homan. Iam going to do that. 

\s the chairman has just suggested, not only these gentlemen that 

e mentioned but outstanding constitutional lawyers in practi- 

ly every State of this Union who have devoted themselves to a 
leration of this matter have come to the same conclusion as the 
vitnesses who have testified here on behalf of the American Bar pro- 
posal. Only the City Bar of New York and only by reason of reports 
made by Mr. Pearson, who was with the State Department for a num- 
ber of years and has the State Department slant on these matters, 
ind by Mr. Backus, who was in San Francisco under Mr. Stettinius, 
based on the opinions of those two gentlemen have we really 

any opposition to this amendment either now or at the previous 

il ng. 

[ say that, Mr. Chairman, because T have made a careful study of 

st year’s record and was present while it was taken. I sat during 

» hearings, and every argument advanced by the Departments of 

vernal are merely a repetition and a slight expansion of the 

irzuments advanced by these two gentlemen of the City Bar of New 
York. 

The State Bar of New York refused to go along with them in con- 
lemning this amendment. There is no other bar association in the 
United States, city or State, that has taken any official action against 

s American Bar proposal for a constitutional amendment. 

Mr. Nilles, whom you referred to, from North Dakota, who in any 
book is the leading constitutional lawyer in that area, has given it 
careful study. He has written a letter in here. He would be here 
today to testify in support of this American Bar amendment were it 
ot that he is engaged in some very delicate negotiations with respect 
to some important labor matters which affect seriously the industries 
of North Dakota. 

Now, in addition to that, sir, when the American Legion comes in 
here with a resolution supporting this amendment, they do not do it 
because some fellow got up on the floor of the convention and moved 
t. This proposed amendment was studied by the legislative commit- 
tee of the Legion, and I will furnish Mr. Smithey with the names of 
seven lawyers on that, all over the United Senta: It was studied for 
2 years. I tried to get the Legion to act a y sarlier and they refused 
until their legislative committee had stuidied it. So their resolution 
is based upon the study and the unanimous opinion of a panel of 
seven distinguished lawyers throughout the United States. 

Now, you come to the attorneys general of the United States, the 
hief law officers of the several States of the Union. I spoke to them 

irst at their Seattle meeting 2 years ago. They refused to take any 
action. They submitted it ‘to a panel “of distinguished lawyers and 
that panel, on their own study and having before them at the time 
of that study all the record of last year, that panel of State attorneys 
general unanimously came out and recommended to the organization 
the support of this amendment and there was not a dissenting vote by 
inv State attorneys general in the United States. 

So. you have here—and it is important—to reconcile evidence as 

in a lawsuit. How does it come about that you have these lawyers 
all over the United States with no ax to grind, with no selfish interest 
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to pursue, with no motive involving their own power? How does jt 
come about that we have this unanimity and we have only on the 
other side, sir, the city bar of New York, which did the origina) 
study and then an adaptation of those studies by the opponent last 
year and by the opponents this year?—and, sir, they made the same 
mistakes in their testimony here that the city bar made. They even 
preserved the mistakes. 

The distinguished Secretary of State here the other day, after say 
ing the administration would abandon any idea of pursuing this Hy. 
man Rights Covenant, said we did not need to worry about executive 
agreements because executive agreements were not the supreme law 
of the land. The city bar of New York made that original mistake, 
made it because the »y did not read the Pink case and the “Be Imont case. 

Mr. Schweppe will tell you, as I am telling you, and Mr. Finch, if 
he were asked, or any of us who read these cases, that the Supreme 
Court definitely decided in those cases that an executive agreement 
was the supreme law of the land under the same footing as a treaty. 

I bring that out, sir, not as a criticism of these gentlemen who have 
adapted their arguments from what they took from the city bar 
argument. 

The same thing is true—and I want to bring that out—there has 
been no proper reading by these opponents of Ware v. Hylton. The 
State of Virginia under that case did not pay the British claim, The 
United States Government treated it as an international obligation, 

As Mr. Finch has pointed out here, treaties are valid internationally, 
even though not locally, and Congress appropriated the money to pay 
those claims. 

Also, take the case of Geofroy v. Riggs, which has been cited on the 
proposition that that was a treaty which involved a consideration of 
overriding State law. It did nothing of the kind, if you will read the 
treaty. The treaty worked out a modus operandi between the reserved 

rights of the Constitution and the treaty. 

So, it has been characteristic here that the mistakes of the original 
study by the city bar have been preserved throughout this record, last 
year and this year. So, how do you reconcile this record, sir¢ In any 
lawsuit or contest you try, first of all, to reconcile it. Well, sir, it is 
quite easy to reconcile it. It is a conflict of ideology. We say rather 
glibly in general world affairs that we have a conflict of ideology be- 
tween the Communist and our type of government. That is not what 
I am suggesting at all. But, inside every government, long before 
communism was ever heard of, there was always a conflict of ideology 
between the men in power who wanted more power, who did not want 
to be annoyed or fettered by a constitutional restraint or even by the 
law, and who said, “It is much easier to do these things just as we want 
to do them.” 

That is the story of this case. These gentlemen—last year the other 
administration; this year our own administration—do not want any 
restriction upon their exercise of power. They entirely overlook, s 
and I think they are overlooking the vast number of voices that are 
being raised in this country everywhere—not only by lawyers like 
Mr. Nilles of North Dakota, Mr. Corwick in Tennessee, Brigadier 
General Riter out here in Utah, dozens I could name and call them by 
their first name—they are overlooking the fact that not only the law- 








TREATIES AND EXECUTIVE AGREEMENTS 1219 





n the great majority in this country but also the lay people, the 
n of this country, everywhere, are alerted to this and they want 























na one thing, a protective shield written into the Constitution of 
United States which will say that no provision of a treaty which 
ame ts with a provision of the Constitution is valid, and that no 
“ay ity or executive agreement shall make domestic law unless it is 
emented by the constitutional processes of our Government; 
4 ely, the Congress of the United States. 
Th Now, sir, [ want to review because I must. I have great respect for 
- Mr. John Foster Dulles. He is a fine gentleman, also for his adviser, 
lay Mr. Herman Pleger. But, sir, Mr. Schweppe and I called on Mr. 
. Pleger when we were here on the previous trip. He told us— 
ist You American Bar people have done a great job— 
if : : 
i I am not sure he will not deny it— 
ne 7 
7 Why don’t you go on home; you have defeated the Genocide Convention; you 
ive defeated the Covenant on Human Rights. We are not going to bring that 
So, you won't have anything to talk about. 
VE i 
ar We said— 

Well, sir, that is the age-old argument of a government of men. We are not 
ac ng for this amendment as against the present administration. We are ask- 
: t against all administrations for the simple purpose of protecting the 

\{merican people. 
it . ‘a, . . . . 
So, I say, sir, if you want to reconcile all the evidence in this case, 
' you can do it on the simple formula that here is a conflict of ideology 
y of government. We area government of limited powers—the Federal 





Government is. We are a government of constitutional restraint, and 
f you do not get this amendment, under Mr. Dulles’ statement of the 
law—which he made not carelessly but to a formal American Bar 
meeting—under his statement of the law, sir, you have a method by 
which you can put a dictatorship in this country just as easily—and 
[ am not being rhetorical—just as easily as the Reichstag turned 
Germany over to Hitler. Why, sir? Because if a treaty or an execu- 
tive agreement is the supreme law of the land—and Mr. Dulles says 
it is, and I can read that in his ticket because the Supreme Court in two 
cases says that an executive agreement stands on the same basis—Mr. 











Dulles says: 
lreaties make international law and they also make domestic law. Under our 
Constitution treaties become the supreme law of the land. They are indeed 
more supreme than ordinary laws, for congressional laws are invalid if they do 
ot conform to the Constitution— 
whereas treaty law can override the Constitution. All right, if treaty 
law and executive agreement, as now held by our Supreme Court, can 
override the Constitution, an executive agreement or a treaty can be 
made by which, on some pretext of defense or some other pretext, it 
can be said that it is advisable that we should have a one-man govern- 
ment in this country. He says: 
Treaties can take power away from the Congress and give them to the President. 
That, sir—and I have read it—was the German Constitution. The 
German Constitution permitted that. So, when Mr. Hitler went into 
the Reichstag, he operated under the complete legal power, because the 
German Constitution permitted the Reichstag in time of emergency to 
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surrender their legislative powers to the Executive, and that 
where we are under Mr. Dulles’ own statement : 

Treaties can take powers away from the Congress and give them 
President. 

And you have the German and Italian thing all over again. 

I do not want the press to say that I am saying we are on the verg 
of a Hitler, but I am talking about what the power is. Unless y 
shut that off and someday in the distant future when Mr. Dulles is 
gone and you and I, sir, are gone, and we have this man on horseback 
and he goes into a subservient Congress, he will quote the Secretary of 
State of the United States and say: 7 
Why, a Senate committee had before it the opportunity of preventing this thing 
and the Senate had the opportunity, but what the Secretary of State then said 
was that treaties can take powers away from the Congress and give them to 
the President. They can take powers from the States and give them to the 
Federal Government; therefore, destroy our Federal Government. They can 
cut across the rights given the people by the constitutional Bill of Rights. 

Sir, that is even a more dangerous statement than was in the German 
Constitution and the Italian Constitution when a dictator came along 
and went to a subservient legislature and said, “I want all the powers, 
legislative as well as executive.” 

Senator Bricker. You missed one of the important sections where 
he said they can transfer powers from the States and give them to the 
Federal Government or to some international body. 

Mr. Hotman. Yes, that is right, or to an international body. But 
what I want to point out here is now and for the press and for the public 
is that all you have to do, all some ambitious man has to do at some 
day in the future, if this constitutional amendment is not passed, is 
to say under entire legal and constitutional process, under the present 
treaty laws and as outlined by the distinguished John Foster Dulles, 
you can do all these things. 

Now, in the light of Mr. Dulles’ statement a constitutional amend- 
ment is so clearly necessary to protect the American rights and the 
American form of government that it ought to be without question. 
Unless these gentlemen in Government want to do things easily and 
not pay any attention to constitutional restraints, why, there would 
be no opposition to it. 

Now, I pick up my text. The various arguments opposing the con- 
stitutional amendment may be summarized as follows: 

(1) There is no need for a constitutional amendment because, inter 
alia, we have had, as yet, no really bad treaties. I shall dwell with 
that later; 

(2) Bad treaties will be prevented by Senate vigilance. Well, a 
short time in the future if the effects of treaties are such as this, all 
you need to do is to have a President who has an overpowering per 
sonality and can get bad treaties ratified, but I shall show we have had 
bad treaties; 

(3) Even where bad treaties are drafted, American rights can be 
protected by understandings and reservations ; 

(4) If bad treaties are ratified, they can be nullified by subsequent 
legislation ; 

(5) A constitutional amendment would handicap the conduct of 
our foreign relations. 
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. | have tried there, and I think, if I may say so, in an objective 
have summarized all the arguments of the opposition, all that 
ver been made. 
will deal with No. 5 first, that a constitutional amendment 
ie the conduct of our foreign relations: 
City Bar of New York, as well as the distinguished witnesses 
departments of Government generally take the position that a 
tutional amendment wil) interfere with the conduct of our foreign 
ons, with the making of appropriate commercial treaties, with 
oper buildup of our defense arr: ingements with the rest of the 
world, and with the international control of such important 
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tters as atomic energy. 
There you have the whole story versus the general proposition they 


ie constitutional amendme nt will h: andic: ap the conduct of for- 
you a fill of specifications of what 







relations, and I am giving 





ey Say. 
Some of these witnesses go so far as to dramatize this matter by stich 


tements as, “the proposed constitutional amendment will curtail 
President’s authority as Commander in Chief of the Armed 










Well, sir, as Dr. 
will tell you, 


Commander in Chief. 
Now, as an illustration they suppose that an enemy is invading 


\laska and a Canadian motorized division is being rushed to the ¢ aid 
west coast from eastern Canada. They make the utterly fan- 
stic contention that such an armed force in this country by our 
vitation—just, like if we invite a ship of war from another country, 
Marshall spoke of in the case Dr. Finch mentioned—in this « ‘ountry 

by our invitation to help protect us, would be subjected to various 
laws as to carrying toes ms, exceeding road speed limits, and so 
rth. The illustration is so fantastic, sir, as to require no answer, 
it in passing it may be pointed out that a constitutional amendment 
the simple form proposed by the American Bar Association would 
o sense affect the President’s powers as Commander in Chief of 
Armed Forces and that any Canadian division in this country by 

r invitation would be immune from the annoyances of these purely 






Finch told you, as any lawyer who has looked into 
there is nothing whatever in the amendment about 








ul 











ocal resolutions to which they refer. 

They took that illustration from the original report of the city bar. 
That was not developed out of the minds of these Government wit- 
esses. That is the illustration they took out of the city bar. Those 
ho have carefully considered the provisions of the Federal Consti- 
tution and the court decisions with respect to the broad and exclusive 
powers of the Federal Government in matters of defense, which Dr. 
Finch says will not interfere with the Kellogg-Briand Pact or the 
NATO or anything of that kind, matters of international armament, 
hether atomic energy or otherwise, in matters of interstate and 
foreign commerce, over which the Congress has full power, and all 
other matters of international import, are satisfied that these argu- 
ments which were all made in the hearings last year by the city bar 
merely adopted and expanded by Government witnesses are sheer 
bogeyism and are still bogeyism by whatever persons made. 

Now, the fourth contention of the opponents is—I am taking them 
up in their reverse order—if bad treaties are ratified, they can be nulli- 
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fied by subsequent legislation. Doubtless treaties can be repudiated or 
modified by subsequent congressional legislation. We agree. But 
even so, such legislation is not an adequate remedy to protect us 
against the vast array of treaty law that is being spawned, for the 
following reasons, among others: 
The particular Congress may be unable to pass such legislation in 
the face of the executive power which starts as being behind the treaty, 
inless it can muster that two-thirds vote in both Houses. So you 
could give this country away to a Hitler under an executive agreement 
or treaty and you could s.ot take it back unless you could get a two- 
thirds vote. 

Now, they must face that proposition, these centlemen, because 
this is their own argument. A treaty which has become the supreme 
law of the land by an action of the President and only two-thirds of 
the Senate cannot, even though determined harmful to our internal 
affairs by a large majority of Congress, be rendered inoperative unless 
. two-thirds vote can be secured in both Houses. 

The second subhead under this, such subsequent legislation being a 
protection, such subsequent legislation by Congress may easily involve 
international complications. This is the exact situation which you 
gentlemen face now with respect to the proposed repudiation of th 
Yalta, Teheran, and Potsdam agreements, because they Say to you 
many things have been done under this on the good faith that they 
would be carried out. 

I may say that the New York bar first suggested reservations. 

Third, a particular Congress might not elect to repeal a treaty even 
though it had some bad provisions, whereas, if the treaty were not 
self-executing as to domestic matters until implemented, the same 
Congress might very well refuse to implement it. 

Now, the third argument which the opponents make, the main argu- 
ment, is that even where bad treaties are drafted, American rights can 
be protected by understandings and reservations. 

Now, we have gone into that pretty carefully. An “understanding,” 
sir, is appended to a treaty for the purpose of making it clear*that the 
document is being approved under certi ain conditions. A “reserva- 
tion,” sir, is a clause appended to a treaty which states that some por 
tion of the treaty is not to be considered binding. Both the so-called 
inderstanding and reservation amount to nothing more than a counter- 
offer to the other signatory nations, and of course require acceptance, 
which in connection with the multipartite treaties of the present day 
is almost impossible. 

Moreover, sir, to draft appropriate understandings and reservations 
at the immediate time of ratification requires a detailed study of each 
und every provision of the treaty and of the language of ratification 
by the Senate. We have already been told, sir, last year by Senator 
McCarran that you Senators are so busy often with your very im- 
portant matters of committee assignments and so on that you do not 
have time to read the fine print ina treaty. It is like the fine print in 
an insurance policy, and I know many times lawyers have bought 
insurance and they did not know what it covered until years afterward 
when they had a loss. So the difficulty in this connection is that to 
put any intelligent understandings and reservations on a treaty at 
the time would require such careful reading and consideration of the 
treaty and the language of the reservation that the Senate would be 
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t in the same position as it is now, with insufficient time to know 


was 1n It, 
d, sir, these understandings and reservations would be urawn 
e same personalities in the then State Department that negotiated 
‘aty and were anxious to have it separated. And you, sir, know, 
iI will apply it not to you because you are ® more care ‘ful law- 
m some issues, where I want to get acceptance of a contract, 
| draw my reservi ition just as literally as I can to get a deal. 
iat is what has been happening to these treaties. They have been 
drawing them as little protective of the United States as possible 
because the other nations say “We do not know anything about your 
Constitution and Bill of Rights, so we have to have it our way.” 
But, sir, it would be no protection for the American people for the 
Senate to be tendered a treaty which they did not have time to ade- 
quately consider and then to be tendered reservations by the same 
people who are anxious to put the treaty over. 

Now, the second argument of the opponents is that bad treaties will 
be prevented by Senate vigilance. Last year, sir, when you were 
not present, I apereached th: at with great delicac y because T am just 
. lawyer out West, and I did not want the Senators to feel that any- 
body in the American Bar had any lack of confidence in them. Sen- 
ator McCarran stopped me and he said: 

You do not need to worry about that, we Senators want a constitutional 
amendment to protect us so that if we do happen to ratify something that is 
wrong and is against the Constitution, it will be sifted out when it comes into 
the courts. 

rhe answer to this contention generally is that unfortunate treaties 

ll be prevented by Senate vigilance. 

Fifty-eight Senators last year, in principle at least, and more than 
60 Senators this year themselves proposed a constitutional amend- 
ment to protect American rights and the American form of gov- 
ernment. I want to make it clear because it was not last year ‘and 
there was some wrong publicity on it, nobody in the American Bar 
Association came down and asked Senator Bricker to introduce his 
resolution. Is that not right, Senator ? 

Senator Bricker. That is right. 

Mr. Horman. We did not come down here to do any lobbying or 
anything of the sort. We had not yet ourselves, after sever: al years 
of study, come to the proposition of the need for this. Senator Brick- 
er introduced his Resolution 130 before the American Bar acted, and 
none of us had any power to come here for the American Bar. There 
was some newspaper publicity last year that we had come down 
here and influenced Senator Bricker. He introduced his resolution 
on his own account, and before the American Bar took any action. 
Is that not correct ? 

Senator Bricker. That is correct. 

Mr. Hotman. And this year the resolution was introduced on Jan- 
uary 7 and the American Bar Association did not meet until Febr uary. 
We always met in February to consider this matter of executive e agree- 
ments. We did not come to rest in our minds Re executive agree- 
ments, sir, until San Francisco in September. So I want to put at 
rest this story that the American Bar came ved here and in any 
sense lobbied because Senator Wiley did me the compliment by say- 
ing, “Well, Frank, you did not come here beforehand, you are here 
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now, you are not a lobbyist, you are a consultant.” I do not ki 
what the difference is, but I want to make it clear that the Ameri 
Bar did no lobbying to have any of these, either Senate Joint Reso 
tion 130 or Senate Joint Resolution 1, introduced. , 

Senator Bricker. That is right, and only recently did I 
the amendment of the committee of the bar was introduced becans 
the American Bar Association had not truken their action. | 
read all the articles in the American Bar Journal, the first sy. 
Mr. Holman made. and I saw all these treaties coming before t 
Senate. I saw the dangers of them and I felt that it ought to by 
introduced. after I could get no hearing on the resolution which was 
introduced asking that it be the sense of the Senate that we not rat fy 
the Human Rights Covenant that the United States committee v 1S 
working on if along with the other nations of the world. That w 
first resolution that was introduced. 


the Impetus to the fi 


Senator Warkins. May I make an observation? The second ar 
gument of the opponents says bad treaties will be prevented by Se 
ate vigilance. | ni not ca tine any reflections on the North Atlant 
Pact, although I voted against it, but I want to say this, that afte: 
the fact was duly approved by the Congress, the President started t 


implementation by asking for money for armaments and cash to } 
over that part of the program. The President then went on and a 
nounced he was going to send 10 divisions of troops to Europe, not 
consulting the Congress, and again that so-called historic debate « 
the troops-to-Europe resolution, 

During the course of that a number of the Senators announce: 
that if they had not believed the assurances given them that C 
gress would implement every part of the treaty, they never would have 
voted for it. The assurances they had were locked up in the records 
or the memories of the members of the Foreign Relations Committee 
and later on it came out that the assurances had been given that co 
stitutional processes as used in article 11 meant that Congress mus 
implement every sect ion, every part of that treaty. 

I doubt that the treaty would have been approved if we had 
the truth in the beginning that they did not intend to follow that 
So it is an easy matter, where you have so many people involved in 
busy session, to have a treaty of that kind approved, vital as that was 
to our future, have it approved without the Senators really knowing 
what is being done or relying on the assurances of someone else, no 
even in writing. 

The CuarrMan. I would not concede that is true. Senator Watkin: 
[ think the Senate knows when they ratify a treaty what is in it prett) 
well. 

Senator Warkins. I am pointing out a fact that is in the record of 
speeches which were made by the Senators themselves, had they know) 
they were not going to comply with it, and assurance had been made. 
they never would have voted for it. That is a matter of record. 

Mr. Hotman. Now, you have to get away at 11. 

I want on that other point to clear the record for all time. No 
member of the American Bar came down here and importuned any 
hody to introduce this resolution and no member of the America 
Bar came down here, at least I have not, sir, unless invited. 

_ Now, on page 6. The first contention of the opponents is that ther 
is no need for a constitutional amendment because they say as yet we 
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ad no bad treaties. Of course the answer to this is that the 
| Nations Charter is a very dangerous treaty. I do not like to 
e word “bad”—I prefer the word “dangerous.” dangerous to 
an rights—under which a particular Congress now, sir, may 
ite as to all manner of social economic and property matters 
in the absence of a treaty the Congress would have no right 

rthe Constitution to deal with. 

e Warsaw Convention, sir, is a bad treaty. If I can get on an 

ine—and I represent the United Air Lines and should be for that 

ention—if I get on a plane in Seattle with a ticket to Vancouver, 

sh Columbia, and you, sir, on that plane have a ticket to Belling- 

. Wash., we are on the same plane, it goes down at an intermediate 
, Mount Vernon, you are entitled full jury trial, to have the jury 
amount of damages, but my widow has to take the equivalent of 

000 francs, which at the time of the Bell case was $8,172. My 

dow might think I might be worth a little more than that and the 

might think so, too. . 

So [ say that is a bad treaty. That was one of the treaties, sir, 

re it was in the fine print and not easily ascertainable. 

The real danger, of course, lies in the vast array of treaties that 

e being prepaned for submission, this vast array that is already, 200 

the United Nations according to their own figures. I wrote the 

ted Nations Publicity Bureau to which I could subscribe and 

ced for a list of treaties. I thought I would get a list of 40 or 50. 

got a set of books that long, pretty nearly as much as the United 

ites statutes. 

Now, sir, our forefathers did not wait until they had suffered 

fringements of their basic rights. They insisted on the adoption of 

first 10 amendments for thwith before any infringements of their 
ehts so that it would be stated too clearly for any Government 
ilicial or for any court to misunderstand that in the matters covered 
by the first 10 amendments the Federal Government was prohibited 
from acting. There is much more real threat and danger today than 

‘re was then to justify an appropriate and adequate amendment of 
the Constitution to protect the American form of government, or as 
Mr. George Finch put it, a bill of rights against unbridled treaty and 
executive agreement power. 

Now, the position, sir, of the sponsors of this amendment may be 
summarized as follows: 

The proposed amendment embodies the following ideas, and any 
court, sir, looking at this matter later on, will be governed by wh: at. 
comes out in your reports as to what you intend, they can look at your 
ntention—the treaty amendment embodies these ideas and if it does 
not do so, sir, we hope your committee will alter the text : 

A provision of or a treaty which conflicts with the Constitution 
of the United States is void. A provision, not the whole treaty. You 
ake the Warsaw Convention, it is still a good international agreement, 

t fixes certain airways, and so on. This amendment would merely 
screen out the items in a treaty which affects the domestic rights. 

Next, sir, is the form of government of the United States protect the 
form of government of the United States as created in the Constitu- 
tion. 

Chird, a treaty shall not be effective as internal law in the United 
States—it is always effective under this amendment as international 


¢ 
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other leading nations in which a ratified treaty, while effective as a) 
international agreement under international law does not become do 
mestic law within the country binding on the individual States unless 
and to the extent made so by legislation. 

Now, I want to say another thing ae the Secret: ry of State’s 
testimony and the Attorney General’s, sir, and this is quite importa) 
I lived in England. I know ination ei how they operate ove 
there. I lived there 3 years at one time and I lived there several years 
afterward. I knew Lloyd George. When they say there is a dif 
ference because of the parli: umentary matter, they are overlooking 
what happens. The English-Can: adian law is that the Parliame: 
when it implements can implement one particular provision and not 
the whole tre aty. The “Vy give the impression because there is a par] a 
mentary government and it negotiates a treaty and passes the tr aty 
that then the Parliament immediaely makes it domestic law. That 
not true. They separate out, if they want to enforce a particular pr 
vision; and as John Hacket told me, of the Canadian Parliament— 
and he would not have any objection to this—he said: 


law—unless made so by legislation, thus putting us on a parity wit] 


Why, we can implement a domestic provision of a treaty this year or next year 
or 20 years. It is effective as international law, but we can pick out one pro- 
vision and make that domestic law this year, if it is something we think our 
people want, and another one another year. 


There is no blanket implementation, as the impression was given here, 
because you have a parliamentary system of government. 
a , 1 will conclude because you want to get away. 

The } cotieing sed amendment will prevent Congress from acquiring 

pera power under a treaty that it does not otherwise have under 


the Constitution. 

5. Asa corollary to the treaty proposal, in order to embody a com- 
plete express statement in the Constitution regarding all international 
agreements a provision is made requesting executive agreements. This 
proposal is merely declaratory of the existing power of Congress to 

“make all laws necessary and proper” to regulate executive agree 
ments; and the proposal subjects executive agreements to the limita- 
tion that, like treaties, they must conform to the Constitution, and 
that they shall not become internal law within the United States until 
Congress acts. 

On the one hand, an appropriate amendment as now proposed before 
the United States Senate Judiciary Committee respecting treaties and 
executive agreements will not interfere with the negotiation and rati- 
lication of treaties, nor with the conduct of our foreign affairs; on the 
other hand, it will definitely prevent a treaty from overriding the 
Constitution and from cutting across the rights protected by the con- 
stitutional Bill of Rights—as stated by Mr. Dulles. 

The proposed constitutional amendment is not intended to inter- 
fere with the United Nations—you can have your own views about 
that—but it is actually to protect it in the performance of its appro- 
priate function. The reform activities of the United Nations would 
not. have stirred up such opposition in the United States, except from 
the real fear that many of the treaties sponsored by it might, under 
the supreme law clause of article VI of the Constitution, automatically 
become the internal law of the United States. That is what is trou 
bling the people of the United States right there. 
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Now, with respect to executive agreements, I cited the Pink case. 
whole doctrine, sir, of doing these things by the treaty route 
ponsored by this man Dr. Walter MeC ‘lure in the State De- 
ent. We know that. We have run it down. He wrote a book 
ind the last administration took advantage of it and now the 

ent administration, now they are in power, want to take ad- 
ige of it. He is the man that said: 


controversial international acts the Senate method may well be quietl) 
ned, and the instruments handled as executive agreements. But for 
numbers of purely routine acts, about which no public opinion exists and 
estion as to their acceptability arises, the present method is desirable. * * * 
| will note that this is a bold and brazen declaration that difficult 
controversial problems of foreign policy should be handled by the 
dent as executive agreements without consulting Congress or 
Senate, whereas, for purely routine acts about which there is no 
iment, the President should give lip service to the treaty clause 
e Constitution and use the treaty method. 

It goes almost without saying that this novel doctrine, viz, that 
President, in important matters of foreign policy, has the option 
resort either to a treaty requiring Senate consent or to an executive 
eement (ignoring the Senate and Congress), as he may choose, is 
insound, because it renders the treaty clause of the Constitution mere 
urplusage. The Founding Fathers undoubtedly intended that all 
nternational agreements of consequence should be made by treaties 
requiring Senate consent. The fact remains, however, that this false 
doctrine of interchangeability has been increasingly acted upon, and 
it each extension of this doctrine has been used as a precedent for 
further extension of executive agreements. This practice should be 

rbed and the original constitutional intent restored. 

We have submitted our idea here as to text. We think the record is 
overwhelming as to the need. We think the very argument for that 
s exemplified by Mr. Dulles’ own statement. We had wished they 

uld come in and help us draft one. The final text will come out of 
this committee. So far as the final text is concerned, I certainly be- 
eve that the distinguished members of the Senate Judiciary Com- 

ttee will be able to find appropriate language to do at least two 
things: 

One, that no treaty which actually violates the Constitution shall be 
effective and that no treaty shall be effective as internal law unless 

d until it is implemented by act of Congress in the same way as 
even these parliamentary nations stake a particular provision and 
mplement that today and leave the other unimplemented. 

Dr. Finch has said, and any international lawyer will tell you, that 
iy nations are not concerned with whether it is internal law; they 
we only concerned with your keeping your international obligations, 
~ under Hylton v. Ware, which was misquoted here, Eng: and was 
ot concerned with whether they got their money out of the citizens 
of Virginia. They were equally satisfied when the C ongress appro- 
priated the $3 million and gave it to them. That is the finest illustra- 
tion of a case where all the other countries are interested in is their 
nternational obligation. They do not care how you arrange it among 
yourselves. 

I thank you, sir, again. 


80572—53——_78 
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The Cuatrman. We are very grateful to you and hope you | 
safe journey back to Seattle. 

Mr. Honman. Thank you, sir. 

senator SMITH. And that you do not vet affected by the W: 
convention. 

Mr. Houtman. I do not have international transportation this 1 

Senator Bricker. [cannot let Mr. Holman go without thanking | 
for his fine contribution which he has made to our consideration of 
mratter. 

Senator Warkrins. I would like to be associated with that state 

Senator Smirru. L would like to sav, Mr. Chairman, that Mr. Hol 
man when he began talking about this proposition, the dange1 
vas almost as one crying in the wilderness, because there were | 
people who did not think there was anything to be fe ared, 

Phe Cuairman. Senator Smith, will you preside from here on / 

Senator Smiru. ( ertainly. 


STATEMENT OF ALFRED J. SCHWEPPE, SEATTLE, WASH., CHAIR. 
MAN, COMMITTEE OF PEACE AND LAW, AMERICAN BAR ASS0- 


CIATION—Resumed 


Mr. Scuwerre. Mr. Chairman, I have prepared a written statement, 
which you have before you in typewritten form. I ask that that 
statement be put in the record in its entirety. It would take me close 
to an haur to read it. I do not intend to do that because there are 
certain other matters that I want to bring to your attention which I 
think will interest you greatly. Therefore, I will only comment or: ally 
on certain of the highpoints in this memorandum, upon the assump- 


tion that the entire text will be put in. 
(The statement follows:) 


STATEMENT OF ALFRED J. SCHWEPPE, SEATTLE, WASH., CHAIRMAN OF COMMITTEE 0! 
PEACE AND LAW, AMERICAN BAR ASSOCIATION, IN REPLY TO SECRETARY OF STATE, 
rHE HONORABLE JOHN Foster DULLES, AND ATTORNEY GENERAL OF THE UNITED 
STATES, THE HONORABLE HERBERT BROWNELL, JR., ON SENATE JOINT RESOLUTION 
1 AND SENATE JOINT RESOLUTION 43, APRIL 10, 1953 


I. INTRODUCTION 


On the first day of these hearings, February 18, 1953, I make an opening 
statement on behalf of the committee of peace and law of the American Bar As 
ciation, outlining the resolutions of the American Bar Association on the subject 
of treaties and executive agreements and gave a preliminary outline of the views 
of the committee of peace and law, which has had these subjects under study 
for a number of years. I was followed by my associates on that committee, 
each of whom further developed the position of the committee. 

We have now had the privilege of hearing the views of the Secretary of State, 
the Honorable John Foster Dulles, and of the Attorney General of the United 
States, the Honorable Herbert Brownell, Jr., who have expressed themselves 
as in opposition, at least, to the texts of the constitutional amendments now 
proposed in the form of Senate Joint Resolution 1, introduced by Senator Bricker 
of Ohio, and Senate Joint Resolution 43, introduced by Senator Watkins of Utah. 
These two resolutions, while having the same objectives of setting constitutional 
limitations on both treaties and executive agreements, differ in form. The one 
proposed by Senator Watkins embodies substantially the text approved by the 
house of delegates of the American Bar Association. 


Il, EXECUTIVE AGREEMENTS 


I shall deal first with the subject ef executive agreements, partly because 
is is a subject in which this committee is deeply interested, and partly because 
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statements of the Secretary of State and of the Attorney General the 
of executive agreements, in my opinion, received the least adequate 
nent. 
e, unlike treaties, executive agreements are not expressly mentioned in the 
tution, they have been in certain areas necessarily and properly made right 
the beginning of the Government. The problem as to executive agreements 
ecome of national significance only in recent years because of the increasing 

ce of the executive department of using executive agreeiments without any 

nt or approval of the Senate, in lieu of treaties, Which, under the Con- 
ion, require the President to obtain the advice and consent of two-thirds 

e Senators present. As I pointed out in my opening statement several weeks 
this practice was quite brazenly advocated by an employee of the State 
partment (now retired), who, in 1941, put his views in book form openly ad- 
that in all important and controversial matters in the international 
the President should deal exclusively by executive agreements without con- 
ng the Senate or the Congress, whereas, with respect to routine and non 
roversial matters, it would still be appropriate for the President to give lip 
ce to the treaty method; and he invented the doctrine, with vigorous ap- 
il of some Yale law professors, of interchangeability of executive agreements 
treaties, urging that the President had the free and untrammeled option 
iny case to choose which method should be employed. Then, under the com- 





























) 
IR human phenomenon that power grows by what it feeds on, each new exten- 
S0- n of the area of executive agreements was used as a precedent for still further 
insion of the area of executive agreements. By and by we arrived at such 
executive agreements as made at Teheran, Yalta, and Potsdam, where under the 
se and pretext of making military arrangements, long-term policy commit- 
nt, ents were made on behalf of the United States, involving the rights and destinies 
at other free peoples, the transfer of lands and rights of control over the prop- 
Se ty of other nations with which we were at peace and who were not consulted 
re h reference to those agreements involving their own property and welfare. 
Whether we regard those executive agreements as an abuse of the executive 
[ »wer in areas where treaties should have been used instead, or whether they be 
ly egarded as legitimate extensions of the executive power, in the absence of con- 
= ing congressional legislation, the fact remains that the consequences of those 





greements with respect to the international standing of the United States and 
e security of the American people have been such as to bring about a nation- 

de clamor for some remedy which will prevent such detrimental one-man agree- 
ents in the future. 

It was gratifying to hear the Secretary of State on Monday of this week 
publicly state in these hearings that he thought a number of the things done in 
hose executive agreements involving long-range policy should not have been 
ndertaken by the Executive alone, but should have been in the form of treaties 
submitted to the Senate of the United States for ratification. 

rreaties are by the express provision of article 6 of the Constitution made the 
supreme law of the land.” Executive agreements not approved by the Senate 
ive been made the supreme law of the land by the Supreme Court of the United 
States. In this connection, I call attention to an egregious legal error in the 
statement of the Secretary of State on page 6 of his April 6, 1953, mimeographed 
statement. I direct attention to the following paragraph: “The danger to the 
Nation, however, from agreements not submitted to the Senate as treaties, or 
to the Congress for legislative validation, cannot be great, because, without either 
Senate or congressional action, these agreements cannot constitutionally become 
law of the land’.” This statement completely overlooks the decisions of the 
Supreme Court in Belmont vy. The U. S. (301 U. 8S. 324) and U.S. v. Pink (315 
U. S. 203), in which the Supreme Court unqualifiedly held that executive agree- 
ments entered into by the President without the consent of the Senate were, like 
treaties, the supreme law of the land and superseded the law of the State of 
New York. This conclusion was arrived at by the majority of the Court over 
the vigorous dissent of Chief Justice Stone and other judges. The holding is 
made at various points in those two opinions. I shall quote but one statement 
from the Pink ease, as follows: 

“A treaty is a ‘law of the land’ under the supremacy clause (art. VI, clause 2) 
of the Constitution. Such international compacts and agreements as the Litvinov 
assignment have a similar dignity.” 

The absence of risk, therefore, which the honorable Secretary of State imputed 
to executive agreements by reason of his erroneous views as to the constitutional 
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supremacy of such agreements does not in fact exist. On the contrary, the da; y 
from such executive agreements is real and present because they have been py 
the Supreme Court held, just like treaties, to be the supreme law of the land 
State laws to the contrary notwithstanding. 

It is for that reason that the American Bar Association, as well as Senat 
Bricker, have proposed that executive agreements shall be subject to the sam, 
limitations as treaties, namely, that they shall not violate the Constitution an 
that they shall not become the s‘\preme law of the land unless made go | 
Congress, 

Both the Secretary of State and the Attorney General object to the regulatio 
of executive agreements by the Congress, upon the ground that such regulati 
will inordinately interfere with the operations of the President and the Stat 
Department and of the Defense Department and all branches of the executiy; 
department in the field of foreign affairs. 

I happen to belong to the school of constitutional thought to which Senato, 
McCarran and others of your distinguished body belong, namely, that the (Co 
gress of the United States already has the power under the Constitution to regy 
late executive agreements and certainlly to prevent the abuse of executive power 
in making executive agreements that should be made as treaties under the treaty 
clause. Neither the Secretary of State nor the Attorney General, while they 
agree that Congress would have power to set aside executive agreements 
by succeeding legislation, have recognized that that very concession in 
plies congressional power in the premises. Moreover, they have not taken into 
account the “necessary and proper” clause of the Constitution (art. I, see, 18 
clause 18) in which Congress is given the power by the Constitution to pass al 
laws necessary and proper to carry the foregoing powers into effect and 
other powers vested by this Constitution in the Government of the United States 
or any department or officer hereof.” The briefs of neither the Secretary of 
State nor the Attorney General take any note of pertinent decisions of the 
Supreme Court in Ex Parte Quirin 317 U.S. 1) and the Steel Seizure cases (343 
U. S. 579). In the Quirin case, in a situation within the Commander in Chief 
area, the Supreme Court expounding the “necessary and proper” clause, held 
that where there was an act of Congress on the subject, it was unnecessary to 
determine what might be the powers of the President in the absence of an act 
of Congress 

This great case has not received the attention it should. I called attention 
to it in last year’s hearings before the Steel decision came down. It recognizes 
the power of Congress to legislate under the “necessary and proper” clause even 
in the Commander in Chief area. To the validity of all such legislation the 
Court would apply the usual test of whether the legislation is reasonably “neces 
sary and proper” or is an unreasonable piece of legislation. Under the Consti- 
tution there is no untouchable area in which Congress cannot pass reasonable 
legislation, including the function of the Chief Executive. In the Steel-Seizure 
cases, still vividly in our memory, the Court held that under the “necessary and 
proper” clause, all legislative power was in Congress and that Congress alone 
had the right to determine how the executive power, with respect to labor dis- 
putes, should be exercised. The Court twice emphasized that the power of 
Congress to pass “necessary and proper” legislation extended to the President 
of the United States as being an “officer of the United States” within the pur- 
view of the “necessary and proper” clause. I am personally convinced that 
under the “necessary and proper” clause, Congress now has the power to pass 
a statute regulating the power of the President to make executive agreements 
defining the appropriate areas thereof and subjecting them to reasonable limi 
tations and prescriptions. There is no question in my mind that the Founding 
Fathers, when they put into the Constitution the “necessary and proper” clause, 
intended the Congress to have the power to regulate the activities of each de- 
partment and officer of the United States, including the President. The Presi- 
dent’s duty is faithfully to execute the laws passed by Congress. The majority 
opinions in the Steel-Seizure cases leave no doubt whatsoever on the subject 
The majority opinion says so explicitly, and Mr. Justice Jackson in footnote 2, 
of his opinion discussing the Curtiss-Wright case (which is often looked to as 
outlining the broad authority of the President in international relations), said 
that while the Court had recognized that in the field of foreign relations the 
President might have broad powers in the absence of legislation, still there was 
no decision of the Court that even in the foreign-relations field the President 
might “act contrary to an act of Congress.” He reemphasized this principle 
in the very last sentence of his opinion. 
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vithstanding our view, however, that the Congress now has constitutional 
to define and regulate the areas of executive agreements and particularly 
ent the abuse thereof, the American Bar Association has suggested that 
Constitution is to be amended with respect to the treatymaking power, 
would be appropriate to have an express constitutional provision cover- 
international agreements whatsvever, including executive agreements of 
ds and descriptions. We have, therefore, said that Congress should ex- 
be declared to have the power to regulate executive agreements, which 
eve is merely a specific reassertion of the “necessary and proper” clause ; 
at such executive agreements should be subject to the same limitations 
imposed by the prior sections on treaties, namely, that executive agree- 
ts shall not violate the Constitution and that they shall not be the supreme 
if the land unless made so by an act of Congress. 
Now assuming the power of Congress to regulate executive agreements as 
ready existing, or as specifically declared by an amendment authorizing the 
ation of executive agreements, an additional word should be added con- 
ng he fears and bogies conjured up by the Members of the Cabinet. There 
ny judgment, no more danger that the power of Congress to regulate execu- 
sreements will be unreasonably or irrationally exercised any more than 
s any substantial danger that Congress will unreasonably or irrationally 
slate in any other area in which Congress has constitutionally delegated 
wer to legislate. Not only has Congress, with the rarest exceptions, so exer- 
sed all of its legislative powers as to make the Government of the United States 
st workable, but in every case where the public interest has required expedi- 
Congress has acted with much swiftness. 
Now, what would be a reasonable regulation of executive agreements? We 
it, at this juncture, single out in advance all the areas in which executive 
ements should be subjected to specific congressional legislation. That is 
ething that will be worked out by the Congress from experience over the 
s, just as has been the case under its other legislative powers. However, 
st as an example, as we have pointed out in our printed report of September 1, 
92, which is part of this record, it could be appropriately provided in a statute 
t any executive agreement pledging or requiring an appropriation by Congress, 
r permanently disposing of substantial property of the United States or calling 
legislation in any form should either take the form of a treaty or if in the 
m of an executive agreement should require either the approval of Congress 
t least the approval of the Senate before such an agreement could become 
inding upon the United States. Congress might likewise provide that agree- 
ents for the transfer of territory of the United States, or as in the case of Yalta, 
ransferring the property of other nations to one of the parties to the executive 
greement should not be binding on the United States unless similarly approved. 
Both the Executive and the world at large would then be on notice that the 
xecutive agreements in those areas would not be binding unless approved in the 
required manner by either one or both Houses of Congress. This would certainly 
seem to be a better procedure than to put the United States in the position of 
ther doing nothing about abuses in the use of executive agreements or having 
\o challenge their constitutional validity as exceeding the power of the President 
because they should have been made in the form of treaties. 
As above stated, I believe Congress now has the power to regulate executive 
greements and to prevent abuses on their making. I believe it would be of great 
value in this field, which is now not delineated with any legal sharpness, to be 
sure that Congress is expressly empowered to make appropriate and reasonable 
regulations. 
III. TREATIES 


The extended oral statement of the Secretary of State in the field of treaties 
is been most arresting, not only to me personally but to the public and the press 
f the country. 
It is now known throughout the land that the Secretary of State, in an address 
efore the regional meeting of the American Bar Association at Louisville, Ky., 
April 12, 1952, made, among others, the following statements: “Treaty law 
override the Constitution * * * They (treaties) can cut across the rights 
xiven the people by the constitutional Bill of Rights.” Before going on further, I 
should like to say, first, that I heard nothing in the statements of the Secretary 
f State made in this room last Monday when interrogated by Senator Wiley 
n which he modified one particle the position which he took at Louisville. As 
n able and honest person he would not do so. 
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Mr. Dulles, of course, correctly stated at Louisville the law as supported 
considerable body of opinion. He said that “treaty law can override the ( 
tution,” and that treaties “for example, can take powers away from Cong 

nd give them to the President.” I know this is a touchy subject here in Was 
ington, but I want to refer to the NATO Treaty. Under article V an a 
attack against one is by agreement made an attack against all. Then 
agreed that if such an armed attack occurs each party agrees to take a 

neluding the use of armed force. The Senate Foreign Relations Committe: 
its report of June 6, 1949, after calling attention to the fact that the treaty und 
article 11 is to be carried out by each signatory’s constitutional processes, care 
fully sidestepped the question as to who invokes the use of force under the treaty 
the President or Congress. The report says: “Accordingly, the President and 
the Congress, each within their sphere of assigned constitutional responsibilities 
would be expected to take all action necessary and appropriate to protect the 
United States against the consequences and dangers of armed attack committe: 
against any party to the treaty * * * Nothing in the treaty, however, including 
the provision that an attack against one shall be considered an attack on al 
increases or decreases the constitutional powers of either the President or the 
Congress or changes the relationship between them.” Now, you know, and | 
know that it is claimed by some that under the NATO Treaty, article 5, the 
President can make war, without waiting for Congress, especially if Congress is 
in recess, in the view that the President can defend the United States with force 
without waiting for Congress. Now, this theory has under NATO been created 
by international agreement, viz., that an attack by Greece on Turkey, for example 
is an attack on the United States, and it is argued by some that the treaty has 
thus transferred the power to declare war from Congress to the President. | 
could give other illustrations, but I have deliberately picked a hot one to highlight 
the proposition. 

Now, can treaties cut across the rights given the people by the constitutional 
Bill of Rights, as correctly stated by the Honorable Secretary of State? 

The section on international law of the American Bar Association, which 
opposes the views of our committee in this field, although the section has heen 
overruled by the house of delegates, says in its section report of February 1952 

(Here read from February 1, 1952. Report of Committee on Peace and Law 
second and third paragraphs from bottom of p. 8) 

That is exactly the position which the Honorable John J. Parker took in his 
article in the August 1952 article in the American Bar Association Journal. | 
have always been grateful to the section and Judge Parker for these outspoken 
statements and for Secretary Dulles’ position that a treaty can take away con- 
stitutional rights from American citizens. Mr. Stassen 2 years was the chair 
man of the section 

Now those very people who claim a treaty can take away constitutional rights 
and this includes the section, Judge Parker, and now Secretary Dulles—insist th 
no constitutional amendment is necessary. Need I say more? 

At this point I should like to digress sufficiently to comment on an interpreta 
tion of Mr. Dulles’ statement here which appeared in an editorial of the Wash 
ington Post yesterday (April 8, 1953), in which the Washington Post editorially 
referred to the Secretary’s statement at Louisville as having been made “care- 
lessly” and “that the statement was an exaggeration and should not have been 
made.” Iam obliged to differ sharply from the Washington Post, and I believe 
Mr. Dulles would agree with me in this one particular. Mr. Dulles’ statement 
before the American Bar Association at Louisville was not a loose and careless 
statement casually made in the course of an impromptu dinner address; it was 
a carefully prepared, written statement, expressing his considered legal judgment 
mimeographed in advance and released to the press. Mr. Dulles was, I believe 
at the time a partner in the well-known and highly distinguished law firm of 
Sullivan and Cromwell, New York City. To say that a lawyer of out 
standing reputation both here and abroad in this field in a carefully prepared 
written statement designed for consumption by distinguished and critical mem- 
bers of the bench and bar of the United States was made “carelessly” or in a 
vein of “exaggeration” shows a total ignorance of how distinguished lawyers per 
form when they make carefully prepared statements of the law before their 
distinguished brethren of the bench and bar most qualified and able to criticize 
the correctness of the legal view expressed. 

Starting then with the Louisville statement, let us fellow the Secretary a little 
further. He must have been deeply impressed with the danger of the treaty 
power because not only did he make the Louisville statement but he says in the 
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of page 3 of his mimeographed statement that he indulged in some “inde- 
drafting efforts of my own.” Now, a distinguished lawyer like Mr. 
does not idly indulge in “independent drafting efforts of my own” unless 
ight that there was something really serious justifying such an effort. 
effort having come to naught, however, we see the final stage of develop- 
the distinguished Secretary’s mental processes. He ends up with the 
rent that “the fears are hypothetical” and with a statement that I should 
have heard him explain further, “the proponents of these resolutions have 
elves Shown that an amendment of the Constitution is unnecessary.” Thus 
isoning has come full circle. He starts at Louisville with a pungent out- 
f the dangers of the treaty power: that a treaty can “override the Consti- 
and “cut across the rights given the people by the constitutional Bill of 
s” and ends up with the conclusion that the fears are purely hypothetical 
that “an amendment of the Constitution is unnecessary.” 
made in the same hearing, again in writing, such statements as “I believe 
neern was then a legitimate one” (p. 2); that “I have been sympathetic 
point of view reflected in Senate Joint Resolution 1, and T have so expressed 
f’ (p. 3); that “I have” indulged “in independent drafting efforts of my 
(p. 8); that “this whole matter needs further study” (p. 3); that “the 
are hypothetical” (p. 7); and that “an amendment to the Constitution 
necessary” (p. 7). 

lo all of which, one may counter: 

How can “legitimate concern” in the space of five pages so rapidly be 
“hypothetical fears” and then the “amendment unnecessary”? 
) Why should we have further study if “an amendment is unnecessary”? 

(c) If the “concern” was “legitimate’—a good word, meaning “grounded on 
a sound legal foundation”—how can a sudden change in policy, good, at most for 
only his administration, make the “concern” less “legitimate”? 

(d) Is not the “legitimate concern” the very reason for the sudden change in 
treatymaking policy? 

(e) Is not the statement that “the fears are hypothetical” flatly contradicted 
by the sudden and drastic change in policy—a change which could, under pres- 
sure, at some time be reserved overnight? 

(f) In the light of his own public statement—at Louisville, on April 12, 1952, 
when he was not in office, and at Washington, D. C., on April 6, 1953, when he was 

lice—how can he, on the latter date, consistently assert that now “the fears 
hypothetical,” and that “an amendment to the constitution is unnecessary’’? 

7) Is it not a fact that 2 days later, on April 8, 1953, Mr. Herman Phleger, 

egal adviser (who undoubtedly approved Mr. Dulles’ written statement of 

| 6, 1953) appeared before the United States Senate Foreign Relations Com- 

ttee and advocated ratification of a treaty waiving constitutional rights and 

munities of American citizens, civilians and military, in Europe? (See Chi 
cago Tribune, April 9, 1952.) 

(h) Does not that very treaty “override the Constitution” and “cut across 
rights given the people by the constitutional Bill of Rights”? 

(i) Is the reason for opposition to a constitutional amendment, a desire to 
continue this policy? 

(j) Has there, in fact, been a clean-cut change of policy? 

Very frankly, with all deference to the distinguished Secretary of State, I 

innot recollect having heard the expression of so many contradictory ideas 

d non sequiturs within the contours of an important, 30-minute address. 

However, by reason of his important station, and the rapidity with which 
ews is developed on the spot in such cases without waiting for critical analysis 
y others, he got, I believe, by and large, a good press, especially in the Fast, 
otwithstanding his inconsistent reasoning and his befogging an issue of consti- 
tutional law with one of temporary policy. 

It is true that he credits the proponents of these constitutional changes with 
the gigantic accomplishment of having brought about a change in the foreign 
policy of the United States. He says that the abuses that imminently threaten 
n the form of many treaties now in the works of the United Nations will not 
be allowed to become the supreme law of the land; but he holds out no comfort 
to those millions of us who would like to secure in advance our constitutional 
form of government against change by treaty or executive agreement during the 
rest of our lives and the lives of our children and children’s children. 

Hence, nothing that was said by either the Honorable Secretary of State or 
the Honorable Attorney General of the United States shall deter me in the 
slightest from going forward with this effort to amend the Constitution of the 
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United States in the field of treaties and executive agreements by an appro. 
priate amendment to protect the rights of the American people without at the 
same time improperly interfering with the foreign policy of the United States, 

Now, 1 have repeatedly said, and I say again for the record, that the pro. 
posed constitutional amendment respecting treaties and executive agreements 
will not interfere with the negotiation and ratification of treaties nor with the 
conduct of our foreign affairs. Either wittingly or unwittingly, the two Cabinet 
officers have failed to recognize that the amendment proposals are merely (de. 
signed to keep all international agreements within constitutional bounds anq 
prevent them from becoming domestic law unless Congress makes them go, 
just as in the case of any other Federal statute that is internally binding 
throughout the United States. Both Mr. Dulles and Mr. Brownell, I am sure. 
are aware that the legal efficacy of a treaty or international agreement as an 
agreement between nations depends on international law, and not on the gv. 
preme-law clause of the Constitution. A treaty when duly executed under the 
authority of the respective governments becomes a binding international agree. 
ment under the rules of international law, from its effective date, without any 
regard whatsoever to whether the treaty ever becomes also the domestic law of 
the signatory nations. The rules of international law are not concerned with 
whether a treaty ever becomes effective as domestic law or, if so, by what 
method or device. Throughout the civilized world, a treaty becomes binding 
under the law of nations in the manner stated; it does not become domestic law 
unless incorporated into that law by an act of Parliament or other comparable 
legislative body. 

But, say the two distinguished Cabinet officers, some of these other countries 
have a parliamentary form of government and it is easier for them to get subse- 
quent legislation than it might be in the United States, where it is possible that 
the President might not be able to obtain a majority in Congress if it was 
desirable to make a treaty or some portion thereof domestic law: in fact the 
majority in Congress might have a different political affiliation from that of 
the President himself. 

I suggest that this is a distinction without any substantial difference. In 
fact, if it should happen that the majority in Congress should be unwilling to 
make a treaty domestic law, then I do not think the President with the advice 
and consent of two-thirds of the Senators present (who might be of his own 
political affiliation) should be able to make domestic law for the people of the 
United States under the supreme-law clause. At the same time, I am satisfied 
that if a treaty should be presented in which it is widely recognized that it is 
important that it become domestic law within the United States, the Congress 
would act with the expedition which has been characteristic in comparable 
situations. 

But I go further. If the distinction predicated on the difference between our 
form of government and a parliamentary form of government does make a 
substantial difference, then I say that if our form of government is so sui generis 
then we are entitled to make for the protection of the American people a rule 
that is equally sui generis. I am not disturbed at all by the alleged difficulties 
of the double examination of a treaty, first by the Senate before the treaty be 
comes binding on the United States under the law of nations; and then, if the 
treaty is to become domestic law in any part, again by both Houses of Congress 
In our form of government this certainly would be an additional protection for 
the American people; and after all, ours is a Government of the people, by the 
people, and for the people, and the acts of government are dependent on the 
consent of the governed. 

I believe, on the one hand, that the initial examination by the Senate of whether 
a treaty shall become a binding international obligation enforceable by the 
methods available under the rules of international law is valuable. Our fore- 
fathers did not like one-man government for any purpose. I thus believe that 
the advice and counsel of the Senate before the treaty can become binding on 
the United States as an international obligation under the law of nations is a 
useful constitutional check. I believe that it is a salutary check on the execu- 
tive department that before a treaty can bind the United States as an inter- 
national obligation under international law, it must pass the scrutiny of the 
direct representatives of the people in the Senate of the United States. (See 
the Federalist, No. 75.) 

Then, before the treaty, although it has become binding on the United States 
under the law of nations, becomes domestic law within the United States, I 
think it is salutary that it shall be again examined for its appropriateness as 
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estie law by both Houses of Congress just as in the case of ordinary legis- 

under other constitutional powers. It is indeed an anomaly that treaties 
h are being negotiated in rapidly increasing numbers should be the supreme 
of the land and yet they cannot be found in the Federal statute books avail- 
to the lawyers and judges throughout the land. They used to be set up 
e Statutes at Large which, of course, very few lawyers have, but several 

ago the publication of treaties even in the Statutes at Large was suspended 
the State Department now gets out a separate treaty series. I believe it 
d be valuable if every treaty or that portion thereof which becomes domestic 

aw were put into the Federal statute books like any other law of Congress. 

1 am, therefore, not appalled by the bogy of the second look required by the 
roposed constitutional amendments before treaties can become domestic law. 
In fact, Mr. Justice Curtis of the Supreme Court of the United States said 100 
vears ago in Taylor v. Martin ( (1855) 2 Curtis 454, 2 Black 481): 
“Tf the people of the United States were to repeal so much of their Constitution 
is makes treaties their municipal law, no foreign sovereign with whom a treaty 
exists could justly complain, for it is not a matter which which he has any 
oncern.” 

Another approach which the learned Secretary of State and the learned 
Attorney General have in common though it conflicts with Mr. Dulles’ Louis- 
ville statement, is that the Supreme Court of the United States in such cases 
as The Cherokee Tobacco and Geofroy v. Riggs has uniformly said that a treaty 
cannot violate the Constitution of the United States; and, therefore, an amend- 
ment is unnecessary. Of course, our committee examined those cases several 
years ago and came to the conclusion that they could not be relied on because, 
among other things, they appeared to be dicta unnecessary to the decisions 
1 those cases. In fact, the best of those dicta is not cited in either brief al- 
though we have cited it in our reports, namely, New Orleans v. United States 
10 Pet, 662, 736), in which the Court said: 

Congress cannot, by legislation, enlarge the Federal jurisdiction, nor can 
it be enlarged under the treatymaking power.” 

We are unwilling to rely on those venerable expressions of the Supreme 
Court, first, because we believe them to be dicta, second, because the Supreme 
Court in recent times, has overruled many hundreds of earlier decisions that 
were binding precedents, and, third, because the present Supreme Court has 
iid down the rule that, whatever may be the value of stare decisis in other 
fields of law, it has no place in the field of constitutional law, and that the 
Supreme Court of every generation is entitled to take a new look at the Con- 
stitution unhampered by prior precedents. That rule of constitutional con- 
struction has been stated in a number of recent decisions. Our position that 
these venerable expressions of the Court are dicta is supported by Prof. Zach- 
ariah Chafee, Jr., of the Harvard Law School, who, in the Harvard Law School 
Record referred to in our February 1, 1952, report, although he is opposed to 
any constitutional amendment in this field, freely commented: “No doubt the 

question whether the treaty power is subject to constitutional limitations has 
never been squarely decided by the Supreme Court, because no American treaty 
has come near enough to violating the Constitution to make the issue worth 
litigating.” All of the Supreme Court expressions on which the two Cabinet 
officers rely antedate Missouri v. Holland (252 U. 8S. 416), in which Justice 
Holmes held that Congress could acquire constitutional power to legislate under a 
treaty, even though in the absence of a treaty Congress had no constitutional 
power to legislate. 

Parenthetically, while the opposing Government departments rely so strongly 
on the original treaty text of the Constitution as written by the Founding 
Fathers, and are equally enthusiastic over Missouri v. Holland, they have taken 
no note of the fact that Mr. Justice Holmes in Missouri vy. Holland predicates 
this reasoning in large part on the proposition that times have changed and 
the Court cannot be guided by constitutional concepts that prevailed a hundred- 
odd years ago. However, when we as proponents assert that times have changed 
and that a new constitutional limitation is called for (just as Holmes wrote 
that a modern and enlightened construction of the treaty clause was called 
for) we are told that ancient clause of 150 years ago has become sacrosanct 
with age, and that no concept so ancient and honorable should in these modern 
times be disturbed. 

“The development [of the United States] could not have been foreseen by 
the most gifted of its begetters. The case before us must be considered in the 
light of our whole experience and not merely in that of what was said 100 years 
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ago. We must consider what we have become in deciding what that amend. 
iment [10th] has reserved.” 

Actually, the whole question of the power of the courts to declare treatie, 

incoustitutional is shrouded in grave doubt. On the one hand, we have the 
dicta referred to, on which the Government departments so fondly rely, a). 
though some of them have already been contradicted by Missouri v. Holland 
(mn the other hand, we have such cases as Oetjen v. Central Leather Co. (246 
U. S. 297, 302), where the Court says that: “The conduct of the foreign rel, 
tions of our Government is committed by the Constitution to the executive anq 
legislative, the political departments of the Government, and the propriety of 
What may be done in the exercise of this political power is not subject to judicia 
inquiry or decision.” We also have U. 8. v. Curtiss-Wright Corp. (299 U. § 
504, 319), where the Court approved the following language concerning the 
’resident : “He manages our concerns with foreign nations and must necessarily 
he most competent to determine when, how, and upon what subjects negotia- 
tions may be urged with the greatest prospects of success. For his conduct 
he is responsible to the Constitution.” Then we have the statement of the late 
Chief Justice Hughes made to the American Society of International Law, 1929, 
in Which he says: “The treaty power is a power that has no explicit limitation 
attached to it. I should not care to voice my opinion as to an implied limita- 
tion of the treatymaking power. The Supreme Court has expressed a doubt 
whether there could be any such. That is, the doubt has been expressed in 
one of its opinions.” 

Then comes the unqualified fact that while the Constitution expressly says 
that a statute must be passed “in pursuance” of the Constitution, nothing is said 
about treaties except that they must be made under the authority of the United 
States. (The last paragraph of Marbury v. Madison, in which Chief Justice 
Marshall upheld the power of the Court to hold an act of Congress unconstitu 
tional, rests on the “in pursuance” phrase.) Mr. Justice Holmes in Missouri \ 
Holland adverted to this distinction [ have mentioned as possibly controlling 
It is true that he threw in by way of dicta that there might be some limitations 
of the treaty power. In any event, it was not necessary to the decision for him 
to say anything about it. It can be argued with grave conviction, I believe, that 
since there is no control of the treaty power under the Constitution except that 
it must be made “under the authority of the United States,” that is, by the 
President, with the advice and consent of the Senate, there is no judicial contro] 
whatsoever over the contents of treaties. It certainly would take a complete 
reversal of the expressions in certain opinions that what is done in the field of 
foreign relations is “not subject to judicial inquiry or decision” before it could 
be said with any degree of safety that the Court could actually hold a treaty 
constitutional. Then add to that the fact that, beginning with the statement of 
Mr. Justice Chase in Ware v. Hylton ((1796) 3 Dall 199), that he doubted the 
power of the Court to held a treaty unconstitutional and ending with the Circuit 
Court of Appeals for the Ninth Circuit in the United States v. Reed (73 F. (2d) 
153), that “it is doubtful if the courts have power to declare the plain terms of 
a treaty void and unenforceable.” One cannot gain much comfort concerning 
what the Court will do when the question needs to be squarely faced. 

In fact, the distinguished committee on amendments to the Federal Constitu- 
tion of the New York State Bar Association (consisting of the Honorable William 
D. Mitchell, former Attorney General of the United States, Mr. John W. Davis, 
Lewis R. Gulick, John J. Mackrell, and Harrison Tweed) expressed in its June 
1952 report a genuine fear that the Supreme Court of the United States might 
sustain the proposed International Covenant on Human Rights which the Secre 
tary of State told us on Monday his administration at least would not approve 
That distinguished committee of the New York Bar Association said that “it 
would place a heavy strain on the Supreme Court to hold that the treaty is 
invalid.” This position of the distinguished New York State Bar Association 
committee, in our opinion, also constitutes a strong argument in favor of a 
constitutional amendment 

I shall now comment on some additional features of Mr. Dulles’ statement. On 
page 1 in the third paragraph under the caption, “The Historical Background,” 
there appears the statement that the records of the Constitutional Convention 
reveal that some of the ideas contained in the resolutions now being considered 
were advanced and rejected. The distinguished Secretary says: “For instance, 
Gouverneur Morris made a motion that no treaty should be binding ‘which is not 
ratified asalaw.’ This was voted down 8 to 1” (2 Farrand 392). 
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how the statement just quoted can be made with a straight face is not 
although the Solicitor General of last year, as I recollect, made the same 
ient. It ought to be obvious to anyone that there is a tremendous difference 
en a Clause which says that no treaty shall be binding which is not ratified 
aw and another clause which says a treaty shall be immediately binding 
international obligation under international law from its effective date, 
ot binding as domestic law until Congress acts. 
» Secretary Dulles’ statement was appended a mimeographed memorandum 
tled “Statement by Department of State on Senate Joint Resolution 1 and 
te Joint Resolution 438,” described in the first paragraph as “supplementary 
at made orally by Secretary of State Dulles.” 

rhe memorandum says at the bottom of page 2 that “An abuse of the treaty 
wer can be forthwith undone by a simple act of Congress.” Is it not true 
that while a treaty can be made by the President with the advice and consent 

two-thirds of the Senators present, it would take a two-thirds vote of both 
Houses to pass a “simple act of Congress,” over the veto of a President who ne- 

tiated the treaty and was obstinate about its repeal or modification, even 
ugh a considerable majority of Congress, but less than two-thirds of both 
Houses, thought the treaty harmful to American rights? 

Might not such a subsequent repeal, with all its attendant publicity, seriously 
affect our international relations? 

On page 8, line 8, of the memo referring to Missouri v. Holland, it is said 
From this it has been argued that treaties might override the Constitution.” 

The immediately following language in the memorandum undertakes to prove 

contrary. 

Is not the statement on page 3, lines 25 and 26, to wit: “The inference sought 

he drawn being that a treaty may be supreme over the Constitution,” a state- 
ment in conflict with Mr. Dulles’ publicly expressed view? 

In the last paragraph on page 3 it is argued that it would be dangerous to 
Iraw an amendment merely declaratory of the judicial expressions, because 
the court might nevertheless presume that some change was intended. 

Obviously, this fear will be rendered baseless by an appropriate committee 
report of your distinguished committee, which the courts always consult to as- 
certain your intent. 

Moreover what harm can come if merely declaratory or largely declaratory of 
existing law? 

The Revised Statutes of 1873 were declaratory and intended to be so. Many 
uniform laws that have been enacted throughout the country are largely de- 
claratory. 

The work of the American Law Institute in the many fields of law with which 
that institute has dealt is largely declaratory. 

] am sure, as asserted by the Honorable Orrie L. Phillips, chief of the United 
States Court of Appeals for the Tenth Circuit, a member of our committee, that 
the courts will have no difficulty in discovering that section 1 of the proposed 
\merican Bar Association amendment is intended merely to be declaratory of 
the ancient dicta of early Supreme Court cases with which we agree, but which 
we want set up as a positive constitutional limitation, by which courts may there- 
ifter test the validity of treaties. 

As regards the question of retroactivity raised on page 4, Mr. Dulles is, I am 
sure, familiar with the rule that any law is presumed to be prospective unless 
the contrary clearly appears. 

On page 4, lines 17 and 18, the question is raised whether the amendment 
would invalidate the United Nations Charter provision outlawing an aggressive 
war. How could the amendment, couched in terms of the Supreme Court dicta 
on which the Department relies on page 3, invalidate that charter provision 
any more or less than the dicta themselves, if those dicta express the existing 
law? 

In other words, is that charter provision valid under present Supreme Court 
expressions? 

If so, how could the amendment merely intended to give those dicta positive 
legal effect bring about any different results? 

In any event, if aggressive wars are now bad (and, no doubt, the Crusades 
and many other wars including some of our own with the Indians and others 
were, in modern contemplation, aggressive), would not the Court probably up- 
hold a treaty outlawing such bad wars as not in conflict with the Constitution 
either now under its existing expressions or under the proposed amendment? 

If there is any constitutional restraint on the treaty power, justiciable in a 
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court of the United States, I am sure the court would hold, applying set 
principles that have been applied by the courts to other constitutional powers 
that a treaty outlawing aggressive war is not an unreasonable exercise 
treaty power. 

Both of the distinguished Cabinet members take the position that we as ye 
have no treaties to worry about and that the doubtful ones that are now in the 
works we need not be afraid of because their respective administrations are not 
going to submit them for ratification. 

I call attention to the United Nations Charter and expressly to articles 55 ang 
56. The United States is a full party to that charter without any qualification 
or reservation whatsoever. Under the decision of Chief Justice Marshall j; 
Foster v. Neilson (2 Pet. 253), the pledge contained in section 56 is addressed 
to the Congress of the United States, and under Missouri v. Holland (252 0 


N} 
416), Congress now has plenary power to legislate under the treaty, even though 
in the absence of the treaty, Congress would not have authority to legislate gen 
erally in the areas of so-called human rights. The United Nations agencies have 
divided human rights into civil, political, economic, social, and cultural rights 
That covers the whole gamut of human activity. Does the Congress of the 
United States now have the power under articles 55 and 56 of the United Nations 
Charter to legislate without limit in every field of human endeavor? That is 
the logical end of the lovers of Missouri v. Holland: That we now, by virtue of 
the United Nations Charter, have a Federal Government of unlimited powers 

Hereafter, every time an act of Congress comes before the courts for a test of 
its validity (and Congress is at no time required to disclose with respect to an 
statute the source of constitutional power on which Congress relies), the court 
must first examine the validity of the legislation under the Constitution itself 
and failing there to find an adequate basis for the legislation must then examine 
the statute under the provisions of the United Nations Charter; and if the court 
finds that the statute falls somewhere within the whole gamut of human activity 
embraced within articles 55 and 56 of the United Nations Charter, the court must 
say that under Missouri v. Holland the statute is valid even though in tl 
absence of the charter it would have no constitutional basis. 

Thomas Jefferson was not in the Constitutional Convention but he took an 
active part in the debates for the adoption of the Constitution. Richard Henry) 
Lee and Patrick Henry, of Virginia, contended that the treaty clause as written 
granted unlimited power to make supreme law of the land by the treaty route 
and that valuable rights otherwise protected by the Constitution could be lost by 
the treaty method. Jefferson made the famous statement at the time “if the 
treaty power is unlimited, we have no Constitution.” His own view was that 
the treaty power could “cemprehend only those objectives which are usually 
regulated by treaties and cannot be otherwise regulated,” and he was very ce! 
tain that treaties could not interfere with the powers and rights reserved to th 
States and to the people by the 9th and 10th amendments of the Bill of Rights 
He said of the treaty power, “It must have meant to except out all those rights 
reserved to the States; for surely the President and Senate cannot do by treaty 
what the whole Government is interdicted from doing in any way” (Thomas 
Jefferson, Manual of Parliamentary Practice, first edition, 1801; 6 more editions 
until his death in 1825) 

However, Jefferson’s view did not prevail. Missouri y. Holland (252 U. § 


416) rejected the position of Jefferson and others cited in the briefs, and held 
directly to the contrary, namely, that the treaty power can invade the rights 
and powers reserved to the States and to the people under the 10th amendment 
If an examination is made of the briefs in Missouri v. Holland, even as briefl) 
summarized in the beginning of the opinion in the official edition of the United 
States Supreme Court Reports, one will note citations indicating that other publir 
men and scholars supported Jefferson’s view that at least the Bill of Rights 
added to the Constitution in 1791 prevented the treaty power from invading the 
rights and powers reserved to the States and to the people under the 10th amend 
ment. But Holmes construed the treaty clause of the Constitution in the light 
as he said, of current conditions and not in the light of “what was said 100 years 
ago.” The point is that under the United Nations Charter we now appear to 
have by treaty a Federal Government of unlimited powers, the same thing that 
caused Jefferson to say: “Then we have no Constitution.” 

Were not the first 10 amendments adopted to the Federal Constitution in 1791 
because of fears of how the Constitution might be considered in the absenc 
of those amendments? 
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w desire to make several separate comments on the statement of the dis- 
hed Attorney General, which are separate and apart from and in addi- 
those which I have made either on the joint position of the Secretary 
ite and the Attorney General, or the separate position of the Secretary of 


ir report of February 1, 1952, we made the following statement: “The pro- 
wil make it inescapably clear that the limitations on “Congress” in the 
iendment that “Congress shall make no law” cannot be escaped by use of 
eatymaking power under the claim that the President and Senate are a 
separate agency for treatymaking and are not subject to constitutional limita- 
ns on “Congress.” (See Report of Committee on Peace and Law, September 1, 
50, pp. 40-41.) Beginning on page 14, the Attorney General makes the argu- 
that this is a problem not to worry about because a number of decisions 
been rendered in which “the first amendment has been assumed to apply 
mly to Congress but to all branches of the Federal Government.” This is 
same argument made by last year’s Solicitor General. The argument is quite 
onvincing because in none of the cases cited was the point raised by us 
ly involved, and the language of the first amendment, when placed against 
mstitutional language on the exercise of the treatymaking power, sharply 
es the question, I think the Attorney General will agree that the point has 
ever been squarely decided. We believe that the question should be unquali- 
fiedly put at rest in clear, constitutional language. The Supreme Court has 
jany times that although a question may lurk in the record, if it was not 
rely raised and disposed of it cannot be said that the point was determined 
the Court must consider the problem directly when it is appropriately raised 
later case. In view of the ‘new look” doctrine of constitutional construc- 
a new look might induce the Court at some time to hold that the first 
endment did not limit the treatymaking power. 
he distinguished Attorney General on page 37 puts a different construction 
he dissenting opinion of the Chief Justice and two other judges in the Steel 
Seizure cases. The Attorney General contends that while the United Nations 
Charter and the NATO Treaty were mentioned as part of the context in which 
seizure question arose, the Chief Justice did not derive his view of the con- 
tutional power of the President to seize the steel plants from these treaties, 
that the Chief Justice expressly predicated his opinion upon the proposition 
it “the President has the duty to execute the foregoing legislative programs.” 
(he Attorney General did not notice that the legislative programs to which the 
Chief Jusice referred be had earlier described as arising in substantial part as 
nplementing legislation under the treaties referred to. The purpose of the 
ire of the steel mills was purportedly to further the United Nations “police 
ition” in Korea. Congress passed the Mutual Security Act to carry out the 
neepts of mutual assistance among the nations for defense. Under the United 
Nations Charter and also under NATO, the seizure of the steel mills was, there- 
ire, to carry out in part, at least the legislative program of the Mutual Security 
Act which was passed in implementation of the treaties referred to. The Chief 
justice comes out with the conclusion that the President’s seizure of the steel 
lls was justifiable as faithfully executive the legislative program having its 
origin in these treaties. I respectfully suggest, therefore, that the Attorney 
General’s analysis of what he considers properly inferable will not actually 
stand up. Two more members of the Court could have made that view the 
iw and I need hardly suggest that a President greedy for such powers (not in- 
uding the present incumbent, even by the faintest inference) might have the 
opportunity to reconstitute the Court with men who believe in the expansion 
exeeutive power and can find a form of judicial words to sustain it. 
While both the Attorney General and the Secretary of State rely on correc- 
tion of a bad treaty by “a simple subsequent act of Congress,” we have pointed 
ut previously that in many circumstances the obtaining of such an act may not 
be so simple. In any event, we believe the American people are entitled to be 
protected against such treaties in advance by an appropirate constitutional 
amendment, In any event their shift of emphasis is worth noting. To repeal a 
treaty, they asy, requires only a “simple act of Congress,” but this “simple act” 
much too difficult for them to stomach if made a condition precedent to a 
treaty’s becoming domestic law, as we request, 
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IV. PROPOSED ATERNATIVE REMEDIES 


1. Inclusion of protective clauses in treaties 

This suggestion relies on the ability of United States representatives to y 
Association, June 1952.) 

This is reliance for protection on the human factor instead of on law: g 
such reliance may be misplaced either because of inability to have such a clayse 
inserted or by deliberate design not to include such a clause. 

United States representatives have tried for 4 years to get inserted in the 
draft Covenant on Human Rights a so-called federal-state clause intended 
protect our own Federal-State situation. But the efforts have signally failed. 
In fact, the clause was inadequate to accomplish its purpose. (Report Com 
mittee on Peace and Law, American Bar Association, September 1, 1951; Report 
Committee on Amendments to the Federal Constitution, New York State Bay 
Association, June 1952.) 

Moreover, whether such clauses, either “federal-state” or non-self-executing, 
are in form to constitute adequate protection is a judicial question which may 
leave the States in doubt for years. (See pt. III of this report.) ; 

Your committee believes that legal protection should be provided, and that 
reliance should not be placed in persons but on law. 

Mr. John W. Davis, of New York, said in his great argument in the Steel Seizur 
eases (3848 U. S. 579 (June 1952) ), quoting Thomas Jefferson : 

“In questions of power, let no more be said of confidence in man, but bind 
him down from mischief by the chains of the Constitution.” 


2. Understandings and reservations 

An “understanding” is a clause sometimes appended to a treaty for the purpose 
of making it clear that the document has been approved on the condition that it, 
or some portion of it, is to be “understood,” i. e., interpreted or construed, in a 
certain way. 

For example, the State Department attached an “understanding” in its letter 
of transmittal of the Genocide Convention in 1950. An “understanding” gen 
erally amounts to a “counteroffer” and requires acceptance by the other con- 
tracting party either expressly or by legally binding acquiescence in some form 

A “reservation” is a clause sometimes appended to a treaty which states that 
some portion of the treaty is not acceptable or to be considered binding, and 
that the treaty is accepted only subject to the “reservation.” 

For example, the United States Senate attached the so-called Connolly reserva- 
tion to the Statute of the World Court, to the effect that the United States 
reserved the right in each case to determine whether a controversy involving it 
should be submitted to that Court. 

A “reservation,” since it has the effect of not accepting the treaty, or some of 
its necessary implications in toto, amounts, in law, to a counteroffer. If a 
reservation is attached-to a treaty, the other contracting party, or parties, are 
not bound unless the reservation is accepted or in some legal manner ac- 
quiesced in. 

Under a treaty, Congress, by virtue of article I, section 8, can pass all laws 
necessary and proper to give effect to, and implement treaties, even though 
in the absence of such treaty, Congress would not have power under the Con 
stitution to pass such legislation; neither by reservation nor understanding 
ean this power of Congress be controlled if Congress chooses to exercise it 
(Arerican Bar Association Journal, September 1952, p. 735). 

The foregoing statement represents the agreed views of the American Bar 
Association’s committee on peace and law through United Nations and of that 
Association’s section of international law in joint report. (See Report of Com 
mittee on Peace and Law, September 1, 1951, p. 36.) 

Thus while reservations or understandings may be attached to a treaty by 
the Senate or the State Department, they in no way inhibit the power of Con 
gress to ignore the reservations and understandings and to enact legislation 
under the treaty, binding on the States and the people, which it could not enact 
in the absence of treaty. In other words, neither a reservation nor understanding 
affects the power of Congress to set aside State constitutions and laws and 
existing Federal laws within the purview of the treaty. 

Moreover, in the present era of multipartite treaties negotiated between many 
countries, the attachment of understandings or reservations may seriously 
complicatet our international relations. It would seem far better to have a 
constitutional protection that will make such devices generally unnecessary) 
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ept so far as the international aspects of the treaty are concerned, by pre 
g treaties from becoming internal law in the United States automatically 
nder the supreme law clause. 
rthermore, it appears that modern treaty framers oppose reservations. The 
ersay Copyright Convention signed in the fall of 1952 (not yet ratified) 
les in article XX: “Reservations to this convention shall not be per- 


ex 


’ 


illy, the use of “reservations” or “understandings” constitutes reliance 
he human factor, which should, so far as possible, be avoided by a sound 
titutional provision that makes such reliance by the States and the people 

ssary. 

hsequent legislation 

It is urged that adequate protection exists in the power of Congress to abro- 

e or modify treaties, at least so far as their internal effect is concerned, by 
equent legislation. 

Doubtless treaties can be denounced or modified by subsequent congressional 
ation—a principle recognized in Ware v. Hylton (3 Dall. 199, 261 (1796) ), 
since often reaffirmed, as for example, in Head Money cases, (112 U. S. 

_ 597-99 (1884)), Hijo v. U. S. (195 U. S. 315, 324 (1904) ), Sanchee v. United 
es (216 U. S. 167 (1911)): Horner v. United States (148 U. 8. 570). 

ir. Justice Curtis said in Taylor v. Morton (2 Curtis 454 (1855) ), affirmed by 
eme Court (2 Black 481): 

lo refuse to execute a treaty, for reasons which approve themselves to 
conscientious judgment of the Nation, is a matter of the utmost gravity and 
cacy; but the power to do so, is prerogative, of which no nation can be de- 
ed, without deeply affecting its independence” (Ibid., p. 459). 

is thus clear that Congress can, by subsequent legislation, denounce a treaty 
irely, or, in a more limited way, render it inoperative as domestic or internal 
in the United States. 

Is this an adequate remedy in the circumstances? 

It is believed not, for the following reasons: 

(1) Congress may elect not to denounce or limit the treaty, even though 
Congress might not have legislated to make the treaty domestic law in the first 
instance, 

(2) Far more important, Congress may be unable to do so, in the face of the 
Executive veto power, if it cannot muster a two-thirds vote of both Houses. 
Thus a treaty which has become the supreme law of the land by action of the 
President and “two-thirds of the Senators present” (see some striking illustra- 
tions of treaty approvals with only 2 or 6 Senators present, American Bar 
Association Journal, September 1952, p. 795) cannot, even though deemed harm- 
ful to our internal affairs by a large majority of Congress, be rendered innocuous 
unless by the overwhelming two-thirds vote, which, in the case of most Chief 
Executives, is indeed very difficult to obtain. 

(3) Such subsequent legislation by Congress may cause international com- 
plications of a major character. Please note the extreme care with which Mr. 
Dulles framed the congressional resolution on the Yalta, Teheran, and Potsdam 
agreements, in order to avoid repudiation. On the other hand, if the Constitution 
were amended to prevent treaties from automatically becoming the supreme law 
of the land unless Congress legislates (thus putting us on a parity with the 
other leading countries of the world) the rest of the nations could not legiti- 
mately complain, because with them a treaty, while immediately effective as an 
international agreement under international law, does not become the internal 


iw of the country except by subsequent legislation. (See Mr. Justice Curtis in 
Taylor vy. Morton (1855) (Curtis 454, 2 Black 481).) 

It would seem unwise to rely extensively on this congressional power of repudi- 
ation, but much wiser to adopt a constitutional limitation preventing all of these 
difficulties in advance. 

The first 10 amendments were added to the Constitution in 1791, to protect the 
States and the people in advance against misuse of Federal power. 

While the exercise of the power of Congress to set aside or cut down existing 
treaties may on rare occasions be useful, a constitutional amendment dealing 
with the whole problem in advance is definitely preferable. 


;. Senate vigilance 

The fact that some 60 Senators themselves propose consideration of a econstitu- 
tional amendment affecting the Senate’s powers in the treaty field to approve 
treaties and make domestic law, regardless of State constitutions and laws, is a 
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sufficient refutation of the argument that the Senate can be counted on to protect 
the American people against bad treaties becoming the supreme law of the land 

The factual illustrations cited in the report under the caption “The Need for 
a Constitutional Amendment,” are themselves adequate evidence of why so many 
Senators want constitutional protection in this area. E 

In fact it is believed that the Senate, as well as the State Department, wij) 
be greatly aided in the avoidance of inadvertences or doubtful provisions, and jy 
obviating the necessity of trying to solve in advance difficult questions as to the 
self-executing character of treaty clauses, by the proposed provision making 
all treaties non-self-executing as internal law until the whole Congress acts by 
separate legislation. F 

Vv. CONCLUSION 


The attack of both the Secretary of State and the Attorney General is leveleq 
primarily on the text of Senate Joint Resolution 1. They are really unable to 
make an elfective quarrel with the first section of the American Bar Association 
text. Although they appear to think that it states the law as set forth in Geofroy 
v. Riggs, The Cherokee Tobacco and other cases, they somehow or other con. 
jure up a fear that it would be dangerous to embrace this satisfying concept 
in a constitutional amendment. 

As respects section 2 of the American Bar Association text, they quarrel some. 
what with a concept which would make all treaties non-self-executing. That 
argument is not convincing for the reasons previously given. 

Their principal quarrel with the American Bar Association text is the so- 
called “which clause” in section 2, which would limit Congress in making domes- 
tic law under treaties, to those otherwise delegated constitutional powers. They 
say that in this particular the American Bar Association text mold is so strict 
that it would seriously cripple the Government. 

We comment again on the point which we have now made for several years, 
but which the Government representatives do not appear to want to understand, 
that there is nothing in the American Bar Association’s proposal which affects 
any treaty negotiated in any field whatsoever as a binding, international obliga- 
tion under international law ; and that our “which clause’ ’affects only the domes- 
tic law status of the treaty. 

The Attorney General goes so far as to say in his statement, page 36, that far 
from trying to preserve the constitutional balance between State and Federal 
power as we contend, that we are in fact advocating a violent change in the 
balance between State and Federal power, because under Missouri y. Holland it 
was intended that the Federal Government should have the power to “reach many 
matters which would otherwise be solely of State concern,” and that, therefore, 
we are advocating the unbalancing of State and Federal power as construed in 
Vissouri v. Holland under which the Federal Government can reach at will into 
domestic State matters and destroy State constitutions and laws. 

We still say, as confirmed by the view of Jefferson and others, that it was never 
thought, at least after the 10 amendments were adopted in 1791, that the treaty 
power could touch the reserved powers of the States, but Missouri v. Holland is 
now contrary to Jefferson’s view; and we believe that those who contend (and it 
is so earnestly contended by both the Secretary of State and the Attorney 
General), that Missouri v. Holland is a good rule which ought to be preserved 
rather than abolished, must squarely face the fact that under Missouri v. Holland 
the Federal Government can be, and under articles 55 and 56 of the United 
Nations Charter, probably is, a government of unlimited powers which can push 
ull State laws and constitutions out of the way; and that in the language of 
Jefferson, “then we have no Constitution.” 

We sincerely appreciate the compliments of both the Secretary of State and 
Attorney General that the proponents of these constitutional amendments have 
so enlightened public opinion as to bring about a change in the foreign policy 
of the United States with respect to a multitude of treaties that are now in the 
works in the United Nations and some of its affiliated agencies. But one such 
salutary change in foreign policy may at some later time be followed by another 
change in foreign policy in the treaty field not so salutary. It is only when we 
have a government that sincerely intends to stay within its constitutional limi- 
tations that such an amendment as we propose can be obtained for the protection 
of future generations. 

We sincerely ask that notwithstanding the presentation of the Secretary of 
State and of the Attorney General, as well as other representatives of Govern- 
ment departments, this committee recommend the adoption of an appropriate 
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F Ovect <titutional amendment in this field so that the long program incident to 
a yaining ratification of a constitutional amendment by legislatures of three- 
anne rths of the States may promptly go forward. 

~ahy «s for the familiar argument repeated in the statements of both Cabinet 


rs that the proposed amendment is both unnecessary and dangerous, you are, 
irse, aware that exactly the same argument was made in the 84th article 
e Federalist, as follows 
| zo further, and affirm that bills of rights, in the sense and to the extent in 
h they are contended for, are not only unnecessary in the proposed Constitu- 
but would even be dangerous.” 
Need more be said? 


» Wil] 
nd in 
0 th 


iking 


\ir. Scuwrrre. I address myself immediately to the question of 
executive agreements. On page 4 I called attention to the fact that 
e Secretary of State immediately starts out with an erroneous con- 
tion of the law concerning executive agreements. The Constitution 
ces treaties the supreme law of the |: ind. The Supreme Court has 

- executive agreements the supreme law of the land in the Bel- 
case and Pink case. The statement made by Secretary Dulles: 


danger to the Nation, however, from agreements not submitted to the 
te as treaties or to the Congress for legislative validation cannot be great 
ise Without either Senate or congressional action, these agreements cannot 
stitutionally be the law of the land 
s exactly 100 percent wrong. 

he Supreme Court has said so, and I have cited you the cases and 
have quoted the one sentence. The Supreme Court says that treaties 
are supreme and international compacts and agreements of certain 
classes, although not consented to by the Senate, are also the supreme 
law of the land superseding the law of the State of New York. 

Senator Watkins. What. you mean in effect is that the 10,000 agree- 
ments Mr. Dulles mentioned the other day are now 10,000 laws of the 
land ¢ 

Senator Bricker. In the Pink case there was no congressional 
authority either. 

Mr. Scuwerrr. No congressional. In the Belmont case the court 
first held that President Roosevelt could make that deal with Mr. 
Litvinov without congressional consent. 

In the Pink case they said, following the dictum in the Belmont 
case, that treaties, international compacts, and agreements are the 
$ arr law of the land. So we start with that fundamental error 

n the legal argument of the Secretary of State. 

Now I turn to page 5 at the bottom of which I have stated in sub- 
stance that I belong to the school of constitutional thought to which 
Senator McCarran and some of the rest of you belong that believes 
that Congress now has the power to regulate executive agreements 
under the nec essary and proper laws ‘of the first article of the 
Constitution. 

Mr. Smiruey. Mr. Schweppe, do you go so far as to say under the 
necessary and proper clause that certain types of executive agree- 
ments could be absolutely prohibited by the Congress? 

Mr. Scnweprrr. Yes. I say in this statement—and I will implement 
t with an additional argument I think that will greatly appeal to 
you—I say not only has Congress the power to regul: ate executive 
agreements, particularly does it have the power to reculate the abuse 
of executive agreements under the necessary and proper clause. 

Senator Bricker. But they have never done it. 


80572—53——79 
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Mr. Scuwerre. Never done it. Senator McCarran is the first perso), 
who suggested it. Last year when we had the hearing in May, I calleq 
attention to the Quirin case. The Steel case came down 10 days 
later. This isa great decision, gentlemen, by a unanimous court which 
in my judgment has never received the attention which it deserves 
either from writers, scholars, or from Members of Congress. This 
is indeed an unusual case for the reason that in this case a statute had 
been passed which was in the Commander in Chief area about which 
everybody seems so scared. This is 417 United States Reparts, 
page 1. It is the case that is cited here in the memorandum. It js 
the case of Ex Parte Quirin (317 U.S8.1). 

Now, the question in that case, being a criminal case, was whether 
certain people were properly convicted by a military tribunal 
appointed under an Executive order of the President of the United 
States. They raised the question that the conviction was not in con- 
formity with the Constitution of the United States. 

Mr. Justice Stone writes this paragraph, one of the finest outlines 
of the war powers of the Congress and the position of the President 
of the United States in that field that I have ever seen. He comes out 
with a magnificent conclusion. I say that case is so important because 
the act of Congress was within the Commander in Chief area. This 
is what he says, page 25: 

Congress and the President, like the courts, possess no power not derived from 
the Constitution. But one of the objects of the Constitution declared by its pre- 
amble, is to “provide for the common defense.” As a means to that end, the 
Constitution gives to Congress the power “to provide for the common defense,” 
“to raise and support armies,” “to provide and maintain a navy,” “to make rules 
for the government and regulation of the land and naval forces.” Congress is 
given authority “to declare war, grant letters of marque and reprisal, and make 
rules concerning capture on land and water,” “to define and punish piracies and 
felonies committed on the high seas and the offenses against the law of nations,” 
and finally the Constitution authorizes Congress “to make all laws which shall be 
necessary and proper for carrying into execution the foregoing powers and all 
other powers vested by this Constitution in the Government of the United States 
or in any department or officer thereof.” 

That is the bundle of war powers that Congress has, and then the 
general power to pass all laws necessary. The next paragraph: 

The Constitution confers on the President the “executive power and imposes 
on him the duty to take care that the laws be faithfully executed.” It makes him 
the Commander in Chief of the Army and Navy and empowers him to appoint 
and commission officers of the United Sates. 

The Constitution thus invests the President as Commander in Chief with the 
power to wage war which Congress has deelared, and to carry into effect all 
laws passed by the Congress for the conduct of the war, and for the government 
and regulation of the Armed Forces, and all laws defining and punishing offenses 
against the law of nations, including those which pertain to the conduct of the 
war. 

The President is merely an executive officer to carry out those laws 
which Congress passes under its whole bundle of war powers. There 
are a great many war powers. We often speak for convenience of the 
war power of Congress. There are a great many powers in the war 
field and the President is to carry them out. Note: 


The Constitution invests the President as Commander in Chief with the powe! 
to wage war which Congress has declared and to carry into effect all laws 
passed by Congress for the conduct of the war, and for the government and 
regulation of the Armed Forces. 
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| like that; it is one of the best expositions of the war powers and the 
duty of the President to carry out the laws which Congress makes 
with reference to the conduct of war. 

Then on page 29 comes this very significant quotation 

Senator Smrru. Mr. Schweppe, I would suggest that from now on 
you indicate when you are interpolating and when you are quoting. 
It will be hard for the record to distinguish. 

Mr. Scuwerre. I will quote now from the top of page 29: 

It is unnecessary for present purposes to determine to what extent the Presi- 
dent as Commander in Chief has constitutional power to create military com- 
missions without the sunport of congressional legislation. For here Congress 
has authorized trial of offenses against the law of war before such commissions. 

Congress having passed the law, that ends it, because Congress has 
the power to pass all laws necessary and proper to carry all the powers 
nto effect, including those vested in any department or officer thereof, 
necluding the President of the United States. So the moment the 
court finds the law that authorizes the President’s action they said 
that ends it; it is not necessary for us to inquire what his powers 
would be in the absence of congressional action; there being a law, 
that ends the discussion under the necessary and proper clause. 

Senator Bricker. There would be no effect upon either one of those 
powers by this amendment in any way, shape, or form. 

Mr. Scuwerre. Not at all. I contended a year ago in May that 
the Quirin case supported the proposition that Congress now has the 
power to regulate executive agreements. It has the power under the 
necessary and proper clause, to which in days past I have given a good 
deal of study. Under the necessary and proper clause, the Congress 
of the United States has the power to pass all laws reasonably neces- 
sary and proper to carry a power into effect. 

Senator Smirn. May we not be asked, then, why we should have 
this amendment, if Congress already has the power to do that? 

Mr. Scuwerrr. All right. I will answer that now. And this has 
been our approach to it all the way through. 

Senator Smrrn. I am thinking about the Senators who are going 
to read this record, who have not heard all this discussion. Right 
there they would raise that question. 

Mr. Scuwerre. I will answer it in this way: In my opinion, the 
Quirin ease and this next case I will come to nails it down even harder. 
In my judgment, the Congress has the power to pass laws that will 
prevent the abuse of executive agreements, by which I mean the Con- 
eress can define the areas of executive agreements and limit them 
within those things the State Department says are the day-to-day 
operations of the State Department. I think that power exists now. 
As you will note in our several reports and in the typewritten memo- 
randum I put in the record this morning, we have advocated putting 
executive agreements into the proposed constitutional amendment, 
and Senator Bricker has done it for the same reason—that if we are 
going to amend the Constitution with respect to treaties, then we 
might just as well make an express regulation of all international 
agreements whatsoever, including those that are in the area of execu- 
tive agreements, and set everything out in express terms. In other 
words, if we are going to do it, let us do a complete job and have a 
constitutional statement about the whole gamut of international 
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agreements of every kind, those requiring the consent of Congress 
and those not requiring it. 

And then the further advantage of doing that is that if there is any 
doubt at all about my argument—and I don’t entertain any, but if 
there is any doubt at all—and others may entertain a doubt about 
it—then certainly the express statement that Congress shall have the 
power to regulate executive agreements will remove the whole thing 
from the area of doubt. 

Senator Warxins. The same reason they adopted the 10 amend- 
ments. 

Mr. Scuwepre. That is right. If you will read the Hamilton, 
Washington, and Jefferson argument, they said they wanted to be 
sure. Others said, that is all taken care, but they said, “We want to 
be sure it is taken care of.” So they wrote the 10 amendments, 

Senator Bricker. In the light of the Pink case, it raises a very 
serious doubt in my mind. 

Senator Smrru. That is where we may run into a little more difl- 
culty, in connection with those who have not read all this discussion. 
Because they are as anxious as we are not to interfere with the proper 
authority of the executive. That is the reason I raise this question. | 
am afraid it is a little complicated right now in the minds of some 
people. 

Mr. Scnwerrr. Let me go on. 

I want to fortify the Quirin case with the great decision in the Steel 
case. 

Senator Smirn. The Quirin case was the criminal case. 

Mr. Scuweprr. That was the criminal case in 307 United States 
Reports 1, decided by a unanimous Court, saying when Congress passes 
a law, even within the area of the Commander in Chief, that is the 
basis for the action, under the “necessary and proper” clause. 

Senator Warxins. Will you give us the citation? 

Mr. Scuwerre. The Steel case is 343 United States Reports, at page 
579. The majority opinion was written by Mr. Justice Black, and it 
is an excellent opinion. I want to call your attention to his approach 
to the problem. 

He says, at the top of page 588: 

The first article of the Constitution says that all legislative powers herein 
granted shall be vested in a Congress of the United States. After granting many 
powers to the Congress, article 1 goes on to provide that Congress may “make 
all laws which shall be necessary and proper for carrying into execution the 
foregoing powers and all other powers vested by this Constitution in the Gov- 
ernment of the United States or in any officer or department thereof.” 

Then he goes on to point out, of course, that the President is an 
officer, within the meaning of the “necessary and proper” clause. 
There seems to persist in the city of Washington and in some of the 
writings of the State Department that somehow or other there is an 
untouchable area in the Government of the United States that Con- 
gress cannot reach by reasonable regulation. I deny that categorically. 

Senator Bricker. There is a question, though, when it comes to the 
separation of powers, of how you will get a forum to litigate that 
problem. 

Mr. Scuwerrr. Well, I think the cases under the “necessary and 
proper” clause, which I began studying some 30 years ago, are far 
more potent than most lawyers believe and understand, because they 
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have not followed it through as a consistent pattern. Because I say— 
ind I repeat it for the record—that there is no untouchable area any- 
where in the Government of the United States that the Congress can- 
yot reach by reasonable regulation under the “necessary and proper” 
lause. 

Senator Smrru. Then why should we have this provision? I think 
you are complicating this thing very much. Frankly, I do. I think 
for the benefit of those Senators who sead this record, what. you said 
this morning is going to complicate our problem very, very much. 

Mr. Scuweprre. I don’t think so. Because all people may not agree 
with this argument. 

Senator Smiru. But when you take the time to cite and quote the 
provisions of the Constitution, I have not been here very long, but 
one of the surprises I got was the thorough familiarity of most of 
the Members of the Senate with the Constitution. So I believe you 
are complicating it a bit by putting in too much detail. 

Mr. Scuwerre. I want it in the record, because if you don’t put it 
in then I want to see it done by act of Congress. 

Senator Warxkins. My impression as to Members of Congress is 
just the contrary from yours, Senator Smith. 

Mr. Scuwerre. As I see it, if we are going to put in something about 
treaties, one form of international agreement, let us draw a complete 
clause and put them all in, and remove all doubt whatsoever, and not 
leave it to my legal argument or Senator McCarran’s or anyone else’s. 

Senator Bricker. If you do not do that, under the Pink decision, 
if you leave out executive agreements, there is a further question sub- 
ject to litigation as to whether executive agreements are the supreme 


law of the land and whether or not you have effected anything in 
regard to it. 
Senator Smiru. I am inclined to agree with you, Senator Bricker, 


that that ought to be that way, but I rather think this record will 
indicate Mr. Schweppe’s suggestion is not necessary. 

Mr. Scuweprr. There are a lot of things I don’t think are necessary, 
but I put them in so that they are nailed down. 

Senator Bricker. I think in the light of the dissent on the part of 
the three judges in the case you mention, there is an extreme doubt. 

Mr. Scuwerrr. Now let me call your attention also, in the Steel 
case, to what I consider a very great opinion, and that is the concur- 
ring opinion of Mr. Justice Jackson. Those of you gentlemen around 
this table who have been so exercised, as I have been exercised, over 
the action of the preceding President, by moving troops into Korea, 
will get great intellectual satisfatcion out of a reading of that opinion, 
because he was during the war years the chief legal adviser of the, 
President who preceded the one before the last one. 

Now, here is a very interesting thing that Mr. Justice Jackson says. 
[i is on footnote 2 on page 635. You know, these Government men 
always cite the Curtiss-Wright case as a great case. They say the 
President can do almost anything under the Curtiss-Wright case. 
And Mr. Justice Sutherland uses some extremely broad language in 
that case. But yet Mr. Justice Jackson’s commentary is very inter- 
esting. He discusses the Curtiss-Wright case. He says there was 
much in it that was dictum, because the specific question involved was 
what the President could actually do by way of forbidding the expor- 
tation of arms under an act of Congress. 





TREATIES AND EXECUTIVE AGREEMENTS 


Much that was said there about the powers of the Government and 
the powers of the President in the absence of an act of Congress has 
been held by others, including ourselves, to be dictum, and Mr. Justice 
Jackson confirms that. 

But this is the paragraph I am leading up to, in footnote 2, at the 
bottom of page 636. He says, as to the argument based on the great 
powers of the President under the Curtiss-Wright case: 

That case does not solve the present controversy. It recognizes internal and 
external affairs being in separate categories, and held that the strict limitation 
on delegation of congressional powers to the President as to internal affairs does 
not apply to the delegation of power in external affairs. 

Here is the key sentence: 


It was intimated that the President might act in external affairs without 
congressional authority, but not that he might act contrary to an act of Congress, 

If you pass an act of Congress in external affairs, the President is 
bound by it under the “necessary and proper” clause. 

Mind you, get that. It was intimated that in the absence of an act 
of Congress he might act in external affairs in many particulars, but 
not that he might act contrary to an act of Congress. 

Senator Smiru. But I do not think that is the point here at all, that 
he might act contrary. You are getting way beyond. Because that 
would | presuppose that Congress would have prescience to know every 
question that was going to face the Executive and act accordingly, and 
then have an act of legislation on the books against which the President 
could not act. 

Now, that is the point there. 

Mr. Scuweppe. be t me give you the next step, then, which I think 
fills in the gap which I have not yet supplied. That is this. I am 
dealing with your power to make a statute regulating Executive agree- 
ments. Suppose you make a statute regulating Executive agreements, 

Senator Smrrn. You are talking against the amendment now. 

Mr. Scuwerrer. No; lam not. 

Senator Smiru. Well, if we have got the power, why should we put 
it in there? 

Mr. Scuwepre. I am giving you my view of the power. But Sena- 
tor Bricker does not agree with it, for instance. He is in doubt about it. 

Senator Warkins. As one lawyer I agree that the power is there, 
but it has been ignored, and it has been contended that it is not there. 

Mr. Scuwerrr. All right. Let me finish my point, then, to ~ the 
gap Senator Smith has in mind. Here is the pertinence of Mr. Justice 
Jackson’s sentence. Suppose you pass an act of Congress that in cer- 
tain areas—and I will give you some ideas in a few minutes as to what 
our thinking has been—that in certain areas all agreements shall be 
made by treaty and shall not be made by executive agreement. Sup- 
pose the President then comes along and nevertheless says, “I am 
going to make an agreement in that particular area by executive agree- 
ment.” Suppose, for example, that you pass an act of Congress in 
which you say that all international agreements which call for legisl: \- 
tion, which call for an appropriation “by Congress, which call for the 
permanent transfer of territory of the United States, shall be made 
by the treaty method and shall not be made by executive agreement, 
and you pass that kind of a statute. Suppose the President then comes 
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Then 





v and says, “We are going to do it by executive agreement.” 
fall squarely within ‘the language of this. 
Senator Smrrx. The difficulty there is that you have got to define 
e areas, and I do not believe Congress could in advance define the 
; with sufficient particularity to bring into play the power which 
you are now talking about. 
nator Bricker. The best proof of it is that they never have. 

Mr. Scuwerre. They have never thought about it. It has not been 
necessary. But it has now become necessary to prevent the abuse of 
he power in the field of executive agreements. And Congress clearly 

that power under the “necessary and proper” clause. 

Senator Smiru. I would hesitate to vote for an act which tried to 
resume what the executive is going to face in the future and define 
an area where I did not know what the subject might come up in. I 
think it would be quite impossible for Congress to do that. 

Mr. Scuwerrr. I don’t think so. I think it is impossible to antici- 
pate all of them. I think you have already had enough precedents right 
now. I will undertake to draw you a bill as to what the President can 
do by executive agreement. Because you know what he has done by 
executive agreement, that you gentlemen disagree with, and which 
even the Secret: ry of State said the other day should be done by 
treaties. 

Senator Smirn. You are getting down to personalities, which we 
want to avoid, I can quite agree “with your statement that a lot of 
things have been done that I do not approve of. But I do not think 

‘can base this proposed legislation on any personalities. The min- 
ite we do that, we are going to raise an insurmountable barrier, in my 
opinion, to getting something constructive done. 

Mr. Scuwerrer, You are not doing that, Senator Smith. Every 
piece of legislation so far as I know that has ever got on the statute 
books in reguls atory form has come about because something happened 

ome area. I mean, something happened, and therefore somebody 
lrew a regulation to prevent its recurrence in the future. 

Senator Bricker. You pass that kind of a statute, Mr. Schweppe, 

nd the President says, “You are interfering with the prerogatives of 

: President in foreign affairs.” He has complete authority there. 
Where are you going to get your forum to litigate a question of that 
kind? There just is not any. 

Mr. Scuwerre. Of course, let me put it this way, Senator Smith. 
if you take the thesis, with which I do not agree, and certainly I don’t 
believe Senator Bricker agrees, or he wouldn't make the proposal, that 
Congress should have the power to regulate, if you don’t think Con- 
gress can make any regulation in the field of ex cecutive agreements, on 
let’s not talk about it. I am talking about it because I think it ca 
be done, and I think the power exists or ought to exist. 

fae itor SmirH. I think you are getting into the broader field, about 
which scores and scores of books have been written, on the powers of 
Congress and the President, and I have a whole shelf of them myself, 
some of which I have read, some of which I have not, and I think that 
s going to complicate the handling of this proposition very materially, 
because not many of the Senators “have heard this full discussion, and 
they are going to read this record. And when they hear something 
uch as you have just been discussing, I think it will have a bad rather 


hae a good effect. 
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Senator Warktins. We canot ignore, can we, the decissions that have 
already been made? And what “Mr. Schw eppe is doing is bringing to 
our attention the decisions that have already been made. 

Mr. Scuwerre. Let me put it this way, then. Dr. Finch and J. 
about a year ago, spent about one-half a day trying to evolve, if this 
power is to be br ought into existence, in what areas it is to be exerc ised. 
We came to this conclusion, and Dr. Finch is just. as firm that Con- 
gress should regulate executive agreements as Senator Bricker is, and 
that it can be done. We don’t think it can be done in one full swor \p. 
We don’t think we can sit down here and anticipate everything the 
President may do in the field of executive agreements that Congress 
may want to regulate, like the development of ev ery other power of 
Congress, the commerce power, the taxing power, something that has 
been worked out over the years based on experience. But Dr. F Finch 
and I are both agreed that there are certainly now some areas in which 
Congress can already say that the Congress shall not do this by execu- 
tive ‘agreements, or, if he uses another pattern, if he makes executive 
agreements, they shall not be valid unless consented to by one or both 
Houses of Congress. 

Senator Warxrns. Is it not true that when they sit down to write a 
constitution they have to anticipate ? 

Mr. Scuwerrr. Why, surely. 

Mr. Smirnery. Mr. Schweppe, before we go beyond this, at least this 
much is clear in the record, is it not: That Secretary of State Dulles, 
when a similar question was put to him to that which I put to you 
earlier, said no, he did not think that was the power under the present 
Constitution. Then Mr. Roger Kent, the counsel for the Defense 
Department, likewise intimated the same opinion. So that the record 
now discloses, does it not, that there is a substantial ee s 
opinion as to whether any exercise this power is possible under the 
present constitutional se tup? 

Mr. Scuwerre. There is no question about it. Both the Secretary 
of State, on an inquiry by you, and Mr. Kent, said—I think they 
understood your question, because you asked it very precisely—that 
they didn’t think the power existed in Congress to regulate executive 
agreements. 

Senator Smirn. I quite agree with that. Except that the point I 
am making is what we are loading the record with a let of arguments 
that raise doubts and fortify the opponents of this measure w ith argu- 
ments that there is already the power existing, and why do this. That 
is one of the things we are going to be met with on the floor. 

Mr. Scuwerre. Well, sure you are. But we come to the ultimate 
question: Do you want to regulate executive agreements? If you 

want to regulate executive agreements, then you must want to do 
it on the basis that it can be done, and that over a period of years 
you can work it out the way other powers of Congress have been 
worked out. 

Now, I will go to the bottom of page 8, which states the ig 
conclusion of Dr. Finch and myself. I will read it, so as to make it 
short. 


Now, what would be a reasonable regulation of executive agreements? We 
eannot, at this juncture, single out in advance all the areas in which executive 
agreements should be subjected to specific congressional legislation. That is 
something that will be worked out by the Congress from experience over the 
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years, Just as has been the case under its other legislative powers. However, 
jyst as an @xample, as we have pointed out in our printed report of September 
1, 1952, which is part of this record, it could be appropriately provided in a 
statute that any executive agreement pledging or requiring an appropriation by 
Congress, or permanently disposing of substantial property of the United States 
or calling for legislation in any form should either take the form of a treaty 
or if, in the form of an executive agreement, should require either the approval 
Congress or at least the approval of the Senate before such an agreement 
iid become binding upon the United States. 

Senator Smiru. In other words, the present rule could not be made 
to destroy this. That would be true, would it not? I am just 
wondering. 

Mr. Scuwerpr. I am glad you asked the question, because Mr. Jus- 
tice Jackson, who has the “necessary and proper” clause view that I 
have, and of course was, I think, peculiarly sensitive to the law on 
this question, because he has ruled on it frequently, makes this par- 
ticular statement. He calls attention to the footnote on page 645 of 
343 United States, that his “destroyers” opinion was a construction 
of the acts of Congress. Whether you agreed with the construction 
or not, that is how it was done. Note this. This is what he says 
in the body of the opinion to which the footnote was attached. He 
sa Vvs— 


eV 


While broad claims have been made * * * even then heed has been taken of 
iny efforts of Congress to negative his authority. 

And then he points out in the footnote that his opinion on the de- 
stroyers was based on an act of Congress. And then he adds this: 

In the same opinion he was advised that Congress had prohibited the release 
or transfer of the so-called mosquito boats, then under construction, so those 
boats were not transferred. 

He points that out specifically. 

I was not dealing in the destroyers case with any question of inher- 
ent powers. I was construing statutes of the Congress of the United 
States. And as for the overage destroyers, I rendered an opinion 
that they could be turned over under the act of Congress by the 
President. 

As to the mosquito boats, there was an act of Congress which said, 
“You can’t transfer them,” and I advised the President that the act 
of Congress would prevent them from doing it. 

Now, I will go further here, just to carry this out. Because if 
Congress cannot do anything or work it out over the years, then, of 
course, we should forget about the amendment in that area. 

Senator Warxrns. Or should provide an amendment that would 
permit them to do it. 

Mr. Scuweprr. But the suggestion was made awhile ago how we 
can work anything about. Isay it can be done. 

Senator Smrru. I thought that one of the functions of this pro- 
posed amendment—and see if I am wrong, Frank—was that if an 
executive agreement was made that committed the United States to 
do something and to feel that the domestic law was contrary to the 
Constitution, ipso faco it would be destroyed? Is that right, Frank? 

Mr. Houtman. Well, I think what Mr. Schweppe is trying to do is 
to indicate the Attorney General was wrong on a point of law, and 
that as a matter of fact when they object to a constitutional amend- 
ment which writes what is in his opinion now law in, they shouldn’t 
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object to that kind of an amendment to the Constitution, where you 
put it so that no court will ever misunderstand that that is their power, 

In other words, your constitutional amendment would in the Con. 
stitution set at rest his question about which there has been all this dis. 
cussion, and that it is simply pointing out that on a legal point the Sec. 
retary and the Attorney General do not apparently read these cases, 

But I agree with you, Senator Smith, that the answer to it all is 
that what we are trying to do here—and this has nothing to do with 
treaties, what we are talking about—what we are trying to do is to say 
that if they do have some power or if they don’t have the power, why 
shouldn’t it be written into the Constitution? When we write into 
the Constitution that exec utive agreements should be subject to reg- 
ulation by the Congress, it shouldn’t be offensive to these departments 
of Government, because to some extent in some of the cases the courts 
have indicated that they do have the power. That isall. 

Senator SmirH. My conception of it went perhaps a bit further 
than that, that if the Executive entered into an executive agreement 
that he had a right to enter into from the international standpoint, 
but there was something in that executive agreement that constituted 
domestic law, then of itself it was destroyed, and we could not be ac- 
¢ used of violating our commitment or our pledge because the domestic 

law part was not implemented. 

Mr. Horman. That is correct. 

Mr. Scuwepre. Well, Senator Smith, that is one feature of it. It 
goes further. This executive agreement regulation of both Senator 
Bricker’s and ours, has two phases in it. It first says Congress shall 
have the power to regulate executive agreements, period. Then it 
says executive agreements shall be subject to all the limitations to 
which treaties are subject, namely, that they are not the supreme law 
of the land unless Congress makes them so, and secondly they must 
conform to the Constitution. 

Senator Smrru. I am in favor of those provisions. There is no 
question about that. But it seemed to me we were getting a little 
far away from the text. 

Mr. Scuwepre. I will give you one more sentence on it, and then 
I will conclude it. I will give you the joint views of George Finch 
and myself as to what Congress should do immediately—the 1 rest will 
come by experience—in the w ay of conceding the power from some 
source, either as now existing or derived from a constitutional amend- 
ment. I have suggested that the President should not be allowed to 
go out and make an executive agreement, and say it calls for legis- 
lation. Certainly he ought not to be able to bind in advance the Con- 
gress of the United States. 

Senator Smirn. Is there any contention that he does that now ? 

Mr. Scuweprr. He has done that in some instances. 

Senator Smiru. He may create a moral responsibility, of course. 

Senator Watkins. The North Atlantic Pact does just that, in my 
opinion. 

Mr. Scuwerrr. But from the standpoint of experience, wouldn’t it 
be far better to have a specific congressional act that he cannot make 
binding agreements in those areas without congressional consent! 
And then the world is on notice. Now you have the difficulty, and here 
is what happens, and you gentlemen are subject to great pressure on 
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both treaties and executive agreements: The President goes out 
and makes a deal like that either in the form of a treaty or Executive 
agreement, and says this has been done, and he comes over here or his 
repre sentatives do, saying: “This has been done. Please approve the 
treaty, or we will lose fave. The other nations won’t understand.” 

Senator Warxrns. That prevails on a lot of Senators who think a 
lot of that “losing face” argument. 

Mr. Scuweere. I could draw you a bill right now with the approval 
of Dr. Finch that we would both agree on that I think you would be 
satisfied would be an appropr late one, assuming the power to exist. 

Senator Smiru. “Assuming the power to exist,’ you said. 

Mr. Scnwerre. Either now or as brought into being by constitu- 
ional amendment, either way. What I am talking about is what 

mgress could do assuming the existence of constitutional power. 

Senator Bricker. Take for granted that the Congress can regulate 
under the “necessary and proper” clause at the present time. In the 
vht in the Pink case, it is still necessary that we have this provision 
n a constitutional amendment to prevent a violation of the Con- 
stitution or a transfer of the power from the States to the Federal 
° ion, or a transfer of the power from Congress to the President 
of the United States. 

Mr. Horman. It would rest forever if you put it in the Constitution. 

Senator Bricker. And until you do, there is still legal question 

nit it, and if we leave it out of this question now, then the future 
Congresses and the future lawyers can argue to the courts of the 
ountry that the leaving of it out was to permit the violation of 
iwreements. It has nothing to do with the legislation of Congress 
to implement the powers of ‘the President. 

Mr. Scuweprr. I give you just one more sentence as to the kind 
of statute you could draw. Congress can likewise provide that as to 
agreements for the transfer of property of the United States, or, as 
n the case of the order transferring the property of other nations, 
powers under the executive agreement shall not be binding on the 
United States unless similarly approved by one or both Houses of 
Congress. 

Senator Bricker. Of course, I have always heard that no one could 
give the President the power to transfer property of other countries. 

Mr. Scuwerre. There is no doubt that under the nee and 
proper” clause Congress cannot only regulate them but certainly has 
the power to prevent the abuse of Executive agreements. And as I 

y, and as we have said in our report last year, the amendment will 
a it at rest, whether you believe the power exists now or not, and 
there are areas that we will spell out over the years that will bring 
he area of executive agreements under control where it should be 
controlled and leave them without control where these day to day 
iwreements do not involve long range matters of national policy. 

Senator Bricker. And under the Pink case, that is within the pro- 
visions of the Constitution, 

Mr. Scuwerre. That is right. 

Now, I have called your attention to treaties, 1 or 2 things I think 
will be of interest to you. I will not go over Mr. Dulles’ Louisville 
statement again. I point out in my memorandum that in his state- 
ment last Monday, he was guilty of quite a number of inconsistencies 
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within the course of one 30-minute statement. I do call your atten- 
tion to the fact that when Mr. Dulles made that statement at Louis- 
ville it was not as one of the newspapers described it, a careless 
thoughtless statement. It was a carefully considered written state. 
ment prepared in advance, released to the press in advance, made by 
a lawyer before the most critical audience that he could find, namely, 
outstanding judges and lawyers of the United States. I think you 
gentlemen know when a lawyer appears before the American Bar 

Association to make a speech on a question of law, where he has care- 
fully prepared his paper in advance, for press release, it can hardly 
be said that it was an impromptu statement that was foolishly and 

carelessly made. In my judgment, it expressed his considered opinion. 
ain he made one statement that startled some people. 

Senator Smrru. Of course, we have to give Mr. Dulles credit for 
possibly having a change of heart. I do not think we can impugn his 
motives. 

Mr. Hotman. He never changed his Louisville statement. 

Senator Smiru. No. It was said to me yesterday by a group of 
Democratic Senators with whom we were discussing this that, well, 
he was willing to say what he said at Louisville because we had a 
Democratic administration. Now he, being a part of the Republican 
administration, wanted the power for himself. Well, I want to put 
any reasons I have for being interested in this thing above that sort 
of thing, because this is not a partisanship matter at all. 

Senator Warkrns. Is it true that he changed his mind ¢ 

Mr. Scuwerre. In the middle of page 10, I say that he did not mod- 
ify his position a particle, and as an ‘able person, he wouldn’t do so. 
Nobody challenges his integrity or motives or anything else. I then 
undertake to prove that what he said was right. And then I use this 
red hot NATO instrument that I have looked at with a good deal of 
interest, and I know Senator Watkins has. There you have the clause 
that an armed attack against one is an armed attack against all, and 
then in article 11, you have the provision that they will implement this 
according to their respective constitutional processes, whereupon the 

question immediately arises: What does that mean? Who calls out 
the troops ? 

Senator Warxrns. May I say it is indicated that it was admitted 
by Acheson and all of them that it was the Congress. 

Mr. Scuwerre. I note at the bottom of page 10 that: 

The Senate Foreign Relations Committee in its report of June 6, 1949, after 
calling attention to the fact that the treaty under article 11 is to be carried out 
by each signatory’s constitutional processes, carefully sidestepped the question 
as to who invokes the use of force under the treaty, the President or Congress. 
They made two very carefully considered statements, said, “We are 
not going to say which,” and they left it that way. They said: 

Accordingly, the President and the Congress each within their sphere of as 
signed constitutional responsibilities, would be expected to take all action neces 
sary and appropriate to protect the United States against the consequences and 
dangers of armed attack committed against any party to the treaty. * * * 
Nothing in the treaty, however, including the provision that an attack against 


one shall be considered an attack on all, increases or decreases the constitutional 
powers of either the President or the Congress or changes the relationship 


between them. 
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But they refuse to say what it was. 

Senator Warxins. But Mr. Dulles indicated very clearly that he 
thought it did increase the powers of the President, because it in- 
creased the areas which he might defend without the action of Con- 

Mr. Scuweprr. Now, you know and I know that it is claimed by 
some, and there is quite a body of opinion to this effect, which has been 
quite potent, that under the NATO treaty, article 5, the President 
can make war without waiting for Congress, cpent if Congress is 
in recess, in the view that the President can defend the United States 
with force without waiting for Congress. ; , 

Now, this theory has under NATO been created by international 
agreement, to wit, that an attack on Greece by Turkey, for example, 
is an attack on the United States, and it is argued by some that the 
treaty has thus transferred the power to declare war from Congress 
to the President. I can give other illustrations, but there is exactly 
an illustration that fits in Mr. Dulles’ pattern that you can by treaty 
transfer powers of Congress to the President. 

Senator Watkins. Let me observe, at that point : He observed in his 
statement, remember, that he thought later Congress had to clarify 
that idea, that it extended the powers of the President. 

Mr. Scuwepre. I have given you that illustration because it fits 
squarely into the pattern of Mr. Dulles’ Louisville statement, on 
transferring the powers to declare war from Congress to the Presi- 
dent. How do we do it? The old idea of an attack on the United 
States was that the United States was attacked somewhere either in 
our territories or when one of our ships is attacked. Now by agree- 
ment we extend the defense area of the United States way over into 
Turkey; and we now have this concept, that an attack on Turkey 
is an attack on the United States. In other words, we are in the de- 
fensive position, in which event the President can call out the troops 
without waiting for Congress. 

Now, we all agree if the Russian troops landed in New York harbor 
or their planes arrived, we could send planes out, and the President 
could do it, particularly if the Congress were in recess somewhere. 
Now, what we have done is extended these Atlantic shores, and we 
have extended it away over to Turkey, and the theory is that the 
President can still call out the troops, because by agreement we have 
established that an attack on Turkey is an attack on the United 
States. 

Senator Smiru. By treaty we have done it, have we not? 

Mr. Scuwerrr. Yes. 

Senator Smirn. Then that is a power the Senate exercised when 
they ratified the treaty, was it not? 

Mr. Scuwerrr. All I am doing, Senator Smith, is showing that 
what Mr, Dulles said in his Louisville speech is correct. 

Senator Warxins. I want to point this out, that there seems to 
be—and I pointed that out since the legislative history now indicates 
clearly that article 11, which provides that the treaty shall be rati- 
fied and its provisions carried out by constitutional processes—an 
agreement by Congress that constitutional processes meant imple- 
—— by the Congress. And that seems to contradict the idea in 
article 5. 
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Mr. Scuwerrr. Well, let me give you another illustration. The 
other idea that startled some people is that treaties can cut across 
the rights given by the Bill of Rights. Well, there again he was right, 
at least in ‘the view of a very considerable body of opinion. The Sec. 
tion on international law of the American Bar Association, which, 
incidentally, opposes our view on making a constitutional amend- 
ment, nevertheless came in with a report to the house of delegates 


a 
year ago, in which they said— 


By treaty we can take away indictment by a grand jury, trial by jury, and vari- 
ous Other rights that an American citizen has under the Constitution. 


And they say: 


An international court can be set up by a group of nations in the exercise of 
the treatymaking power, and there is no reason why such courts may not be 
created. in the exercise of the treatymaking power. 

That is followed by an article by the Honorable John Parker, who 
testified in the American Bar Association Journal last August, in 
which he specifically says that by treaty we can take away all those 
constitutional rights of citizens of the United States and set up an 
international criminal court. I have always been grateful to the 
section on international law and to Judge Parker for taking that 
position, and taking it in writing, and taking it with conviction, be- 
cause it highlights our position. 

Those fellows claim that a treaty can take away constitutional rights 
protected by the Bill of Rights, and we want it stopped by a consti- 
tutional amendment. But it is a very curious thing that these gen 
tlemen of the section on international law, who approved that re- 
port, and Judge Parker, who say constitutional rights can be taken 
away by a treaty, in the next breath say, “But we must have no con- 
stitutional amendment that prevents it.” 

Now, that is the place they are in. To me, it is fantastic. 

When a man like Judge Parker, a chief judge of the Fourth Circuit 
Court of Appeals, says: 

I will uphold a treaty that takes away the constitutional rights of American 
citizens— 


then we have something to be concerned about. And it is, as I say, 
an amazing thing to me that the very people that claim that you can 
take away the constitutional rights of American citizens protected by 
the Bill of Rights, as Mr. Dulles says, say— 


Nevertheless let us not do anything about it. 


Senator Smirn. I do not subscribe to Judge Parker’s views, as I 
have told him, but I guess he must be relying on his Senator. You 
know, he is one of our constituents. 

Mr. Scuweprpre. I read that in the section report. I was tickled to 
death, because they approved our argument. There is a considerable 
body of opinion, of which the most distinguished i is Judge Parker, who 
entertain the proposition that you can take away constitutional rights 
of trial by jury, right to counsei, everything else, by treaty. 

Senator Warxins. If there is any doubt about it at all, I think the 
amendment is necessary. 

Senator Bricker. Mr. Stassen defended that position here the other 
day as a witness, 
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Mr. Scuwerre. I want to make another point. I will pass over to 

age 15. 

With the Cabinet officers, we are dealing with nonself-executing fea- 
tures, that they shall not become effective in domestic law. They take 
the position that, true, that is generally the situation over the world. 
Well, we know that the legal efficacy of an international agreement, 
whether treaty or executive, does not depend on dometsic law at all. 
[t depends on the law of nations. And that is enforceable under the 
rules and methods of the law of nations. The matter of its being 
domestic law has nothing to do with the question. 

Senator WarKins. But the element of enforcement would have to be 
by force of arms. 

Mr. Scuwerre. Well, by diplomatic procedures, by arbitration, the 
methods of internation: al law, ultim: itely by arms, of course, if it got 
too serious, 

Now, they say there are parliamentary forms. They can do it more 
easily. The Government that controls the executive department, 
which makes the treaties, also has control of the House of Commons, 
and therefore they can do it more easily. And they throw out the 
suggestion, which incidentally doesn’t happen to be true, that it is 
almost always done simultaneously. That is what these gentlemen 
from New York claim, that it isn’t true. Because there is quite a body 
of judicial opinion, both in England and Canada, where the courts 
have held: 


Well, you are looking for this particular right to such and such a treaty. But 
the Parliament has never made it domestic law. It is unenforceable in the 
courts of this country. 


In other words, there are many instances where a treaty is ratified by 


them and becomes a binding instrument under international law, 
where no implementing legislation by the Parliament is ever enac ted. 

Senator Bricker. Mr. Chairman, may I ask one question there? I 
think in Canada there is the further situation that it does not become 
domestic law unless it is ratified in the province. 

Mr. Scuwepre. In certain areas, yes. 

Now, I say I suggest that this distinction is without a substantial 
difference, without a substantial legal difference. The ease of getting 
an implementing statute under the parliamentary system, or the 
difficulty of getting it under our system is not a legal difference at all. 
That has merely to do with the practical political procedure of getting 
a statute. Maybe they can get theirs through the House of C ommons 
faster than we can. There have been instances, and there is some 
British legal literature on the fact where, after a treaty was made, 
the House of Commons refused to implement it, and therefore it never 
became domestic law enforceable in the British courts. 

Now, I say that the distinction is one without any substantial legal 
difference. "The only difference that they refer to is one of relative 
difficulty. But I will go further. If we accept their argument that 
the difference in parliamentary form of government from our own is a 
substantial difference, then 1 say if our form of government is so 
sui generis that then we are entitled for the protection of the Amer- 
ican | people to make a rule that it is sui generis. If the Government is 
so different from ours, let’s have a rule ‘that fits our situation. And I 
say that rule is: I have no difficulty with the double examination of a 
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treaty first by the Senate before the treaty becomes binding on the 
United States under the law of nations, and second, if the treaty is to 
become domestic law, by both Houses of Congress. In other words, 
I see no difficulty about that dual examination. 

Congress now must examine it and approve it by the vote of two 
thirds of the Senators present, in order to make it a binding legal 
obligation on the United States under the law of nations. It is a 
binding instrument at that stage. The United States is bound under 
international law. 

Now, I say if it is also to be domestic law, why should it not, in order 
to become domestic law, be subjected to the same processes by which al] 
other domestic laws are made, namely, by both Houses of Congress. 

Senator Warxins. If they can pass the treaty, they certainly ought 
to be able to pass the implementation. 

Mr. Scuweprre. And it is a very interesting thing to me how law- 
yers will sometimes argue a case. I noted when we talked about having 
a constitutional limitation for treaties, one of their big arguments was, 
“Well, you do not need it. You can undo it by a ‘simple act of Con- 
gress.’” I think in the Secretary of State’s paper that term appeared 
several different times. It appeared in the Attorney General’s state- 
ment at least once. It takes only a simple act of Congress when you 
want to undo a treaty, but oh how difficult it is to get an act of Con- 
gress to implement a treaty to make it domestic law. The shift in 
emphasis from one portion of the argument to the other was mag- 
nificent. When we want it done our way, it is far too difficult to get 
a statute through Congress implementing a treaty to make it domestic 
law, but if they got their treaty through, it only takes a simple act of 
Congress to get it out of the way. 

Senator Smrru. Of course, I think that there is a distinction there, 
a very clear distinction, when the treaty is dealing with international 
obligations, international commitments. It might have in there, 
you see, provisions that would create domestic law to which even the 
Senate would not agree. We must bear that distinction in mind, it 
seems to me. 

Mr. Scuweprre. That is right. 

Well, as I say, to me that makes a good pattern; to make it an 
international agreement binding under international law, the Senate 
takes a look at it. To make it domestic law, the Congress takes a look 
at it. Because the first makes it an international agreement; the 
second step makes it domestic law. And what they talk about, the 
difficulty of the dual process, I think is met by that argument. 

In the 75th number of The Federalist, the argument is pointed out 
as to why the Senate was put in there. Why didn’t we leave it to the 
Executive alone? Well, whether you agree with the validity of the 
entire argument or not, they say : “An Executive who has only a 4-year 
term might be tempted to do some things in the form of negotiating 
treaties if he had the sole power, for instance, for his private bene- 
fit.” They make the suggestion that it would be unsafe and improper 
to entrust the power alone to an elective magistrate of 4 years’ dura- 
tion. He has a person raised from the station of a private citizen to 
the rank of Chief Magistrate, possessed of a moderate or slender for- 
tune, looking forward to a period not very remote when he may prob- 
ably be obliged to return to the States from which he was taken and 
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may sometimes be tempted to sacrifice his duties to his interests. So 
they say, “We want the Senate to look at it.” In other words, if you 
look at the pattern of the Constitution, they were against one-man 
government. And they let it be known at every point; the “necessary 
and proper” clause applying even to the President was one of those 
manifestations. The treaty clause where they debated at length 
whether the President alone had power to make treaties—they said 
no, “We are going to have control on this one-man situation. So we 
will have the Congress look at it before it becomes a binding interna- 
tional obligation of the United States.” 

Senator Warxrns. And that was great wisdom. 

Mr. Scuwerre. Why, certainly. I take the second step. I say 
before a treaty becomes a binding international obligation, the Senate 
shall look at it as a check and balance in our constitutional system. 

I say further before that treaty then approaches the second stage 
al ind becomes domestic law, both Houses of Congress shall look at it the 

ay they look at every other situation in domestic law. 

‘T see nothing the matter with that system. And as I say, if the par- 
liamentary argument makes the difference, then I say our system of 
government, if it is so sui generis, deserves sui generis treatment to 
protect the American people from the ill effects of domestic law that 
we now have the supreme law clause. 

To show you how simple that legal argument is, and that this point 
has been understood for a long time, Mr. Justice Curtis, of the Su- 
preme Court, said, a hundred years ago, in 1855: 

If the people of the United States were to repeal so much of their Constitution 

as makes treaties their municipal law, no foreign sovereign with whom a treaty 
exists could justly complain, because it is not a matter with which he has any 
concern, 
He says that is our business whether we want treaties to be the su- 
preme law of the land automatically. If we repeal the supreme-law 
clause, it would not be any foreign nation’s business, because we are 
bound by the rules of the law of nations. 

Senator Watkins. The only thing we are interested in there is an 
agreement that affects them. 

Mr. Scuwerrr. Another interesting difference in emphasis in the 
two learned Cabinet officers’ statements: They sit here and tell us with 
serious faces that there is no need of a constitutional amendment say- 
ing that treaties have been held not to violate the Constitution, because 
they say in Geofroy v. Riggs the Court already said that is a settled 
matter, and why do anything about it, and therefore an amendment is 
unnecessary. Of course, we looked at those cases long before they 
thought about them, and we came to the conclusion that they don’t do 
the job. And they don’t for 3 or 4 reasons. 

In the first place, we think they are dicta. In the second place, we 
know the court has overthrown a lot of cases that were not dicta but 
decisions in recent years. We also know that all of those decisions 
antedated Missouri v. Holland. We also know that the point has 
never been squarely decided. Professor Chaffee, of the Harvard Law 
School, who is against our position and appeared at last year’s hear- 
ing, nevertheless freely admits, in an article in the Harvard Law 
School Record, that no doubt the question whether the treaty power is 
subject to constitutional limitation has never been squarely decided by 
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the Supreme Court. Then why shouldn’t it be decided by a consti- 
tutional amendment ? 

I want to talk a little more about Missouri v. Holland, and I think 
this will intrigue you gentlemen. And it meets an argument that the 
Attorney General makes. The Attorney General makes the argument 
that you gentlemen in the American Bar Association claim th: at you 
want your “which” clause in order to prevent the unsettling of the 
constitutional balance between Federal and State power. That is our 
position, and it still is. And, said the Attorney General, why, you ars, 
doing exactly the opposite. It is you people who are disturbing the 
balance, not we. And his argument is that under Missouri v. Holland 
it is the law that the Government can take over areas of domestic law. 
Ande onseque ntly, if you take that away, you are changing the balance. 

That brings me to Missouri v. Holland and another point in support 
of our argument, and I think here is something that is not gener: ally 
understood. I touch on it briefly, but I woul | like to develop it for 
about 2 minutes. 

Missouri v. Holland raised for the first time that flat question as 
to whether or not, under the treaty power, you could take away rights 
that were reserved under the 10th amendment. It came squarely up. 
And Mr. Justice Holmes makes this statement. And he washed the 
argument out in a couple of lines. 

Senator Smiru. Let me ask you, before you do that, because I do 
not like to dissent: Objection was made yesterday, in conversations 
with Senators, that that decision did not mean quite what it had been 
said to mean, in that it did not affect any affirmative rights given to 
the States under the Constitution. Of course, I had an idea what they 
were driving at. So consider that in your discussion. 

Mr. Scuwerre. May I comment on that ? 

Senator Smirn. You have met that argument? 

Mr. Scuwepre. Missouri v. Holland has been my meat. ever since I 
was in law school. And I have given it a lot of time since. And I 
want to bring out these features of it, which I think you will find of 
interest. 

You are all aware of the proposition that has been quoted in other 
briefs, that Thomas Jefferson and a good many of the Founding Fa- 
thers were of the opinion, particularly after the 10th amendment was 
passed, that the treaty clause could not affect the reserved rights. 
Jefferson said so. Jefferson wrote a book called Parliamentary Prac- 
tice, and he says so in express terms. I think if you are not familiar 
with the language he used I will read it to you. It ison page 22. “It 
must have meant to except out all those rights reserved to the States, 
because surely the President and the Sen: ite cannot do by we | what 
the whole Government is interdicted from doing in any way.” That 
was Jefferson’s view. Jefferson wrote his Manual of Pustlenseatary 
Practice. The first edition came out in 1801. 

The Constitution became effective in 1789. The 10 amendments 
were added in 1791. Jefferson writes this book in 1801, and he sets 
up that book with the view that the treaty power can’t affect the 
reserved rights. 

Now, why did he make that argument? This is a very interesting 
historical proposition. When the Constitution itself was under-de- 
bate, with a view to its ratification, Jefferson was over in France, but 
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he came back shortly after, and he partook in the debate, and he 
wrote quite a few letters. And there were two very distinguished 
gentlemen down in Virginia, Patrick Henry and Richard Henry Lee, 
who both were violent about the treaty powers. They said: 


Here we have set up a government with constitutional limitations, and here 
the treaty power that is the supreme law of the land with no limitation on it. 
And Patrick Henry made the statement, and so did Lee, that under the 
y power they could take away all our rights, all our rights that 
» revere. Well, the 10 amendments hadn’t yet been added. 
So Jefferson wrote from France this. He says: 


| don’t agree with that argument. Because, if they were right, if the treaty 
power is unlimited, then we don't have any Constitution. 


He made that statement just in those terms. 
If the treaty power is unlimited, then we don't have any Constitution. 


Senator Warkrins. And that is true today. 

Mr. Scuwerrr. I am coming to that. But you remember George 
Mason, who walked out of the Convention and wouldn’t sign it because 

t had no bill of rights, and some of these other fellows finally got it 
through the first session of Congress, and it was ratified in 1791. 

And after the Bill of Rights was in there, including the tenth 
amendment, it was the considered opinion of most of the Founding 
Fathers—and Jefferson was one of them, in the sense that he devoted 
a great deal of time to the Constitution and its study—there was a 
great body of opinion that you could not, by the treaty power, disturb 
the reserved powers of the States. And Jefferson writes his book, in 
1801, 10 years after the first 10 amendments were adopted, and he 
says that it couldn’t have been thought that the treaty power could 
disturb the reserved powers of the States, because certainly the Pres- 
ident and the Senate can’t do what the whole Congress is interdicted 
from doing in any way. In other words, he held that the treaty power 
was confined to the same constitutional limitations as C ongress. 

Now, that is our position. What we are trying to do in this amend- 
ment, with the “which” clause, is bring the constitutional opinion back 
exactly to what the Founding Fathers thought. Namely, they thought 
that under treaties Congress had no power to legislate except within 
its constitutional limitations i in the absence of treaties. Because, he 
said, certainly by treaties you cannot disturb the reserved powers of 
the States. 

Now, Jefferson wrote that book in 1801 and made that statement. 
That book, as I checked with the Library of Congress yesterday, went 
through six more editions before Jefferson died in 1825. And Jef- 
ferson continued to maintain that opinion. And that book became 
widely used throughout the United States at that time, as you may 
well infer from the fact that it went through six editions before he 
died. As a matter of fact, there were many editions after Jefferson 
died, up to the Civil War, and much to my amazement there was even 
a recent edition of Jefferson’s Parliamentary Practice dated 1942. 

Now comes Missouri v. Holland. The official report of the Court 
summarizes the briefs. The original ones, of course, are right over 
here in the building. And of course in these briefs, which were very 
well prepared by the attorney general from Missouri, and some other 
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people also intervening, they set up this whole body of opinion. They 

cite Jefferson’s Manual of Parliamentary Practice. They cite certajy 
other constitutional authorities. They put it all up to the Court. They 

say, “Well, there is this body of opinion that you can’t disturb the 
reserved powers by the exercise of the treaty power.” So they brought 
all that power of opinion, which we think is right, and which we 
would like to have restored in this amendment by the “which” clause, 
all before the Supreme Court in that case. 

What does Mr. Justice Holmes say about it? He gets rid of it very 
fast. He says: 

The case before us must be considered in the light of our whole experience and 
not merely of what was said a hundred years ago. 

What Jefferson may have said about it a hundred years ago doesn't 
make any difference. The treaty in question does not contravene any 
prohibitory y words to be found in the Constitution. The only question 
is whether it is forbidden by some invisible radiation from the general 
terms of the tenth amendment. “We must consider what this country 
has become in deciding what that amendment has reserved.” One of 
Holmes’ typical opinions. 

Maybe that was the view of Jefferson and a lot of the fathers who 
knew what the Constitution was intended to mean at the beginning 
of the Government. We are not going to construe the tenth amend 
ment that way. We are going to construe the tenth amendment in 
the light of modern conditions, and we must consider what this coun- 
try has become in deciding what that amendment has reserved. 

So in this decision, Missouri v. Holland, The Court flatly turned 
down the opinion of Jefferson and that whole body of constitutional 
lawyers and writers who believed with Jefferson that the 10th amend- 
ment was immune to disturbance by the exercise of the treaty power. 

Now, I want to bring that out, because the point was squarely liti- 
gated, and it brings me to another phase, which is interesting, about 
the argument made by the two Cabinet officers. 

We argue that we need a constitutional amendment because times 
have changed and we want to take care of a situation that exists right 
now. T hey say, “Oh, no, you must not disturb anything that was done 
by the Founding Fathers. Don’t disturb that. That is hoary with age, 
and it is wonderful.” Then in the next breath they say, “We like 
Missouri v. Holland.” Now, Missouri v. Holland is predicated on the 
very argument that we make, namely, that times have changed and 
the law should be written to meet modern conditions. 

Senator Bricker. The Court can change the Constitution, but the 
people of the country cannot? 

Senator Smrru. Are we not somewhat in that position when we 
contend for Jefferson’s position? I mean, I think we both may be 
accused perhaps of not being thoroughly consistent with what we have 
said. 

Senator Warxins. Why disturb 160 years, and then go right down 
and stand for the fellow who did disturb 160 years? 

Senator Bricker. But we are doing it by constitutional processes 
and not by judicial decree or Executive order. 

Mr. Scuweprrr. I will finish it this way, that the “which” clause is 
intended to restore the construction of the Constitution that Jefferson 
and a great body of constitutional lawyers believed in. before Missouri 
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y. Holland. We want constitutional law restored to what it was be- 
fore Missouri v. Holland and what that set aside. 

Senator Smirn. I think that is all academic, myself. I think we 
have the situation we want to meet today, which Senator Bricker has 
so well outlined in his opening statement. 

Senator WarTKins. You mean what Mr. Schweppe is saying is 
academic ? 

Senator Smiru. No, not all of it. But I say we go back to what 
Jefferson said, and we are bound by what Jefferson said. 

Mr. Scuwerre. I make one more point, and then I will conclude, 
and I think it will interest you, because Jefferson comes into this argu- 
ment very briefly, too. 

Under the M?ssouri v. Holland doctrine, which the Attorney Gen- 
eral and the Secretary of State say must not be disturbed by all means, 
because that is wonderful and we need it: Of course, there isn’t any 
question that Congress can pass implementing legislation under any 
treaty, even though it wouldn’t have the power to legislate in the 
absence of a treaty. 

Senator Smiru. It was a Democratic Solicitor General that ad- 
vanced the reasoning that led up to Missouri v. Holland, was it not? 

Mr. Scuwerre. Yes. 

Senator WarTxrns. You mean a Democrat was responsible for get- 
ting us that kind of decision ? 

Senator Bricker. It was a Democratic judge that wrote the opinion. 

Mr. Scuwerre. Let me make this point. I think you will like the 
point. Under articles 55 and 56, the human rights provisions, higher 
standards of living, fuller employment, conditions of economic and 
social progress, universal respect for fundamental human rights, and 
so on—now, as far as I can gather, that is the whole gamut of human 
activity. Where do the lovers of Missouri against Holland end up? 
They say, under that, Congress can implement any treaty, even though 
in the absence of the treaty it would not have the power. Now, I say 
that articles 55 and 56 encompass the-whole gamut of human activity. 
And under Missouri against Holland—and here is where they end 
up—the Federal Government, by the doctrine of Missouri against Hol- 
land, plus the United Nations Charter, articles 55 and 56, has now 
become a Government of unlimited powers. It is a Government of 
completely unlimited powers. Hereafter, when the Supreme Court 
tests a statute in any field, they will say first, is it valid under the Con- 
stitution, second, is it within the purview of these provisions of the 
United Nations Charter? And if it is under the doctrine of Missouri 
against Holland, it is valid. So I say that under that we have come to 
a Government of unlimited powers, and I bring you back to Jefferson, 
who says: “If the treaty power is unlimited, then we have no Con- 
stitution.” 

Senator Warxrns. I think that is one of the truest things he ever 
said. If they can do it by treaty, the rest of it is out. 

Mr. Scuwerre. That is where the lovers of Missouri against Holland 
come out. I think that will conclude my argument. The rest of it is 
in the paper. I merely wanted to highlight some of these points both 
on the necessary and proper clause and on Missouri against Holland 
and on the constitutional documents. We want that constitutional 
opinion restored that Jefferson and others of the Founding Fathers 
adhered to. 
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Senator Bricker. Mr. Chairman, I would like to say the same thing 
to Al that I did to Frank Holman: 

You have done a great job on this. You are a great patriot, a great 
lawyer, a great teacher, and had it not been for your committee and 
its activities and its work, along with Mr. Holman and the house of 
delegates of the American Bar, we never could have alerted the Amer- 
ican people to the seriousness of the situation which faces them today 
in treaty law. 

This amendment, as I look at it, is for the express purpose of pre 
serving the Constitution and building a Bill of Rights against treat) 
law as well as against the acts of Congress. It is necessary in view of 
present trends, and I just feel that the American people are being 
served by the American Bar in a way that they have never been served 
before. 

In bringing this to your attention and helping to enlighten Congress 
as to our responsibilities to carry out our oaths, to preserve the Con 
stitution of the United States against the trend which has become 
very active and very powerful and at times almost violent, if you 
follow some of the briefs that have been filed under the auspices of 
the United Nations, and they are in the record here. So the everlast- 
ing gratitude of myself and of all those who join with me in this 
committee and of the American people can be given to you and to 
your committee. 

Senator Warkrns. I do not think I could improve on what Senator 
Bricker has said, but I would like to add these words: More powe1 
to you, Mr. Schweppe. 

Mr. Scuwerre. Well, Senator Smith, I think one tribute deserves 
another, and I would like to say this for the record : 

We of the American Bar Association committee are most grateful 
to Senator Bricker for having, where time is of considerable essence, 
brought this issue up in the United States Senate at a time when, 
because of the nature of our deliberations, we were not yet ready to 
come forward with a text. I think Senator Bricker did an outstand- 
ing patriotic service in bringing this question before the public eye. 
We know that without the zealous interest of a Member of the Senate 
of the United States it would be impossible to take a question within 
a short period of 2 years and bring it from obscurity to one of the 
most talked about questions in the United States. 

I want to say further that the Secretary of State stated here the 
other day that the activities of Senator Bricker and others who sup- 
port that same viewpoint had already changed the foreign policy of 
the United States, and that this particular program would not be 
carried forward. I think that Senator Bricker is entitled to the 
tribute of the entire American public for that, and I, for one, as an 
American citizen, want to express my gratitude to him in having led 
this fight on the floor of Congress. We have cooperated with him 
closely. We will continue to do so. And I think that he should go 
down in history as a distinguished American who, in the course of 2 
short years, has already changed the foreign policy of the United 
States and is about, I trust, to bring into being, with your assistance 
and the assistance of the Members of the United States Senate, a 
constitutional amendment that will protect us not for this administra- 
tion, but will protect our children and our children’s children. 
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Senator Bricker. Let me say this, that great credit goes to those 
who immediately saw the problem when it was brought to their atten- 
tion and great credit goes to this committee for the patience and the 
understé anding that they have shown in the consideration of this 
yroblem. And I am confident that when this subcommittee reviews 
all of the proposais that have been made and reviews the testimony, 
they will present to the Senate of the United States and to the Con- 
gress a resolution in wording so plain, so simple, and so fair, that 
not only the American Bar committee but all of those who joined with 
us in this resolution can support it. 

“hat me say further that in presenting this, I only discussed it a 
year ago. Personally, with the Members who signed, and with others 
who did not, but with others who are supporting the amendment 
now—lI think some of the really great Senators are in that position— 
there was no attempt to get any body to sign without understanding, 
or against his better judgment. And this year, when the matter was 
presented, at 1 o’clock in the afternoon, I was very anxious to have 
it as the first resolution of the Senate, and was assured that it could 
be. There were several on their feet at the time that desired to have 
their names put to it, and only at the urging of Mr. Willis Smith, 
who is now presiding at this committee hearing, did I attempt to get 
other signers. Between 1 o’clock and 5 o’cloc +k in the afternoon, 62 
other Senators had agreed to go along with this resolution and te 
sponsor it. 

And I want to assure you, as chairman of the bar committee that 
they did not feel they were doing an anomalous or a vain thing. They 
thought it was a very fundamental thing that they were doing and 
a very necessary thing to protect the liberties and the rights of the 
people of America and to keep the inalienable rights sec ured in the 
Bill of Rights imperishable and untarnished so that generations yet 
to come would have the beneficent benefits and influence of the Con- 
stitution of the United States, such as we have had in the past years. 
And it was with all serious intent and with determination, I believe, 
that we shall proceed with this thing, and when this committee pre- 
sents its resolution, I am confident we can go ahead as a united 
front and get it through the Senate, and then, we hope, through the 
House of Representatives, and present it to the States. 

We will rest our case upon the judgment of hte legislatures of the 
States of the United States, hoping that they will see the importance 
of it, as many States already have, including, I think, 8 or 10 at the 
present time, the most recent 2, I believe, being C alifornia and Oregon, 
which almost unanimously passed a resolution endorsing the amend- 
ment as submitted. 

Senator Warxrns. Mr. Chairman, may I join with Mr. Schweppe 
in his remarks about Senator Bricker and his leadership? I am one 
of those who are very happy to follow him in the ranks, joining him 
in sponsoring Senate Joint Resolution 1. And as I explained in the 
beginning of this hearing, the reason I introduced Senate Joint Reso- 
lution 483 was to have before the committee in printed form the other 
text, or another draft, having in mind the same objective. 

Senator Bricker. And Arthur, it has been a great contribution, be- 
cause it does represent the thinking of 5 years of hard work of a 
committee of the most able lawyers I know in the American Bar 
Association. 
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Senator Watkins. When the measure is reported out, I want it to 
be Senate Joint Resolution 1, whatever the text happens to be, because 
the objectives are identically the same. 

Senator Smirn. I would suspect that the Senator would want that 
done, just as he has mentioned, and I would quite agree with him 
that it should be known as Senate Joint Resolution 1. 

Of course, I have heard this discussed in the section of the American 
Bar on international law about 5 years ago, long before I expected 
to be in the Senate, and I was quite amazed at some of the suggestions 
that were made and the arguments made with respect to the Conven- 
tion on Human Rights and the Convention on Genocide. At that time 
I made a fairly complete study of it myself, because of my capacity in 
the association. And I was quite surprised at the contention made by 
a few people, at least one of whom appeared here during this hearing. 
I thought then that his arguments were completely wrong, and I still 
think so. 

I think the problem we have got is to interpret what we under- 
stand here is the need for this to the American people generally. And 
I found out, in talking to people who are not lawyers but who have 
been interested in this matter, that probably the one argument that 
they understand best in that the Bill of Rights, which we have revered 
so much, so long, is in danger unless an amendment of this sort is 
passed. They understand that, and I think that we should attempt to 
put over the idea to them. 

Of course, I have had some contact with some of the people from 
these other countries, and I was likewise surprised myself when I 
found that they had a totally different comprehension of our form of 
government and their form of government. And with respect to one 
of the conventions, on genocide, the gentleman who proposed that, 
who coined the word, happened to be a friend of mine and happened 
to be in my State for a while. I found that, great student and great 
scholar that he is, he had a total lack of a concept of American Govern- 
ment, the powers coming up from the people. We was a Central Euro- 
pean, and he had a completely different idea, a completely different 
concept. And I know that we do have friends in other countries and 
in the United Nations who have not yet understood the difference be- 
tween our form of government, with the people having the power, 
and their government, where the power comes down from the govern- 
ment. 

So I think that these gentlemen who have appeared here have ren- 
dered us a great service and, of course, I am very proud of the work 
that has been done by my former colleagues in the American Bar 
Association. I want to congratulate Mr. Schweppe and Mr. Holman 
and all the rest of the group, and Mr. Finch. I think they have ren- 
dered a real contribution toward understanding what the problem is 
and how to deal with it. And I want to commend Senator Bricker for 
being quick to recognize the need for some such amendment as this 
and to also commend him for his graciousness in being willing to con- 
sider any and every proposition that has come up with respect to the 
language of the text. We, of course, would know that would be his 
feeling. 

Senator Bricker. I think you will all agree with me that we have 
taken counsel of our fears, as did the members of the Constitutional 
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Convention, and as did the Members of the first Congress of the 
United States, the fears against the power of government uncontrolled 
and unbridled. Not only have we taken counsel of those fears, but we 

. taken counsel of the imperishable yearnings of everyone of us, 
an ad f the American people, when they understand the issue, that the 
liberties that are secured in the Constitution shall be made imperish- 
able. 

Senator Smiru. Gentlemen, if there is nothing else, then, we will 
adjourn. 

As I understand it, this is the last of the hearing. 

Mr. Smiruey. That is right, sir. The Chairman hasso announced. 

Senator Smiru. You will report to the Chairman that we have heard 
all the witnesses. 

Senator Bricker. I want to also add a word of commendation to 
Mr. Smithey and Mr. Webb, Mr. Smithey representing the committee, 
here, and Mr. Webb from my office, who have studied this with the 
American Bar Association. 

Senator Smirn. My judgment is that they have been very, very well 
informed, indeed, and have given me a good deal of assistance. 

Senator Bricker. I think that isr ight. 

Mr. Scuwerre. They are two exceedingly able men. 

(Whereupon, at 12: 40 p. m., the hearing was closed.) 
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